
MOLOD SPITZ & DeSANTIS, P.C. 
ATTORNEYS AT L:AW 

1430 BROADWAY, 21 8
T FLOOR, NE\¥ YORK, NY 10018 

PHONE (212) 869-3200 FAX(212) 869-4242 
dowens@molodspitz.com 

www. molodsp itz. com 

FREEDOM OF INFORMATION REQUEST 

Attn: FOIL Unit 
Port Authority of New York and New Jersey 
4 World Trade Center, 18111 Floor · 
150 Greenwich Street 
New York, NY 10006 

Re: 
Our Client: Kelly A. Niland 
Date of Accident: 6/29/216 
Titne of Accident: Approx. 6AM 

August 19, 2016 

NEW JERSEY OFFICE* 

35 JOURNAL SQUARE, SUITE 1005 
JERSEY CITY, NJ 07306 

(201) 795-5400 

*REPLY TO NEW YORK OFFICE 

Location: New York Container Terminal Howland Hook near the old boat 
Launch, approximately 50 yards into the brush - Mariner's Harbor 
Facility: Goethals Bridge 
Our File No.: 4885 SJD 

TO WHOM IT MAY CONCERN: 

This office represents Kelly A. Niland, a wild life specialist, who while working with the 
USDA .in the apprehension of Canadian Geese for the Newark Airport Paths, was attempting to 
round up, geese that were in the area, when she was caused to slip and fall on a piece of hidden re bar 
impaling her right upper thigh. 

A copy of the Pmt Authority of NY & NY's Patron Accident report (case number 165-27) is 
enclosed for reference. It is noted that the NYPD ESU, PAPD ESU, RUMC EMS and FDNY 186 
were at the scene. 

Please provide our office with all documentation in the Port Authority's possession in 
regard to the following F.O.I.A. requests: 



FOIA Requests: 

• All Notices of Claims received by the Port Authority and its subsidiaries between January 
1, 2015 to and including August 19, 2016 for claims arising out of all 
accidents/incidents/occurrences at the New York Container Terminal, GCT New York, 
Mariner's Harbor, Staten, Island, NY. 

• All accident/incident reports , including any DVDs, CDs, digital imaging, recordings, 
photographs, measurements, investigation notes or interviews related to the above 
referenced accident. 

• Copies of all pictures, tapes, reports, surveys, proceedings, proposal, minutes of 
meetings, discussions, engineering sketches and similar material relating to Ms. Nil.and's 
accident of June 29, 2016. 

• Copies of records of any EMT personnel, first responders, or any personnel who provided 
first aid for Kelly Niland on 6/29/16 as referred to in the annexed Patron Accident 
Report. 

• Provide any citations issued by any agency relating to the condition of the Mariner's 
Marsh Harbor where Kelly Niland was injured. 

• Copies of records related to who owns, operates, control, maintains and manages the 
Mariner's Marsh/Mariner's Harbor where Kelly Niland was injured. 

This request is being made pursuant to the Freedom of Information Act "Freedom of 
Information Code" revised/effective January 1, 2015. Kindly forward the requested 
documentation and information as soon as possible. Your anticipated cooperation is greatly 
appreciated. 

If you have any questions, please do not hesitate to contact the undersigned. 

Thank you for your prompt attention to this matter. 

DBO/kjf 
Enc. 

Very truly yours, 



THE PORT AUTHORITY OF NEW YORK AND NEW JERSEY 
PUBLIC RECORD ACCESS FORM 

PRA #17286 

Action by (print I type name): 
-1 

j , Freedom of Information Administrator 

Signature: Date: 

On behalf of the Secretary of the Port Authority, as Records Access Officer and Custodian of 
Government Records of the Port Authority. 

I.{) The requested records are being made available. 

I ... J 

[{] 

Any responsive records that may exist are currently in storage or archived, and a diligent 
search is being conducted. The Port Authority will respond by: 

A diligent search has been conducted, and no records responsive to your request have 
been located. 

The requested records that have been located are not being made available, as they are 
exempt from disclosure for the following specific reasons: 

Some requested records that have been located are being made available. The remainder 
are exempt from disclosure for the following specific reasons: 

The request does not reasonably describe or identify specific records; therefore, the Port 
Authority is unable to search for and locate responsive records. Please consider submitting 
a new request that describes or identifies the specific records requested with particularity 
and detail. 

Other: 

Material responsive to your request can be found on the Port Authority's website at 
http://corpinfo.panynj.gov/documents/17286-LPA/. Paper copies of the available records are 
available upon request. Exemptions applied for personal privacy and security. 

This form is promulgated by the Port Authority pursuant to the Port Authority Public Records Access 
Policy and is intended to be construed consistent with the New York Freedom of Information Law and the 
New Jersey Open Public Records Act. It is intended to facilitate requests for Port Authority public records 
and does not constitute legal advice. 

Page 1 
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AGREEMENT 

AMONG 

THE CITY OF NEW YORK, 
THE PORT AUTHORITY OF NEW YORK AND NEW JERSEY, 

AND 
UNITED ST~TES LINES, INC. 

HOWLAND HOOK MARINE TERMINAL 

DATED AS OF JUNE 11, 1985 

UA TRUE COPY: 

·, 
/ 



' ' :..- ! 

.) 

(61085) 
ASSIGNMENT OF LEASE 

WITH AMENIMENTS 

THIS AGREEMENT, made as of the date of June 11, 1985, 
by and among THE CITY OF NEW YORK (hereinafter called "the 
City"),a municipal corporation of the State of New York, having 
its principal office at the City Hall, in the Borough of 
Manha t t an , in. the Ci t y , Co u n t y and St a t e of New York , a c t i n g by 
and through its Cornnissioner of Ports and Terminals, (hereinafter 
called "the Corrmissioner"); THE PORT AUTHORITY OF NEW YORK AND 
NEW JERSEY (hereinafter called "the Port Authority"), a body 
corporate and politic created by Compact between the States of 
New York and New Jersey with the consent of the Congress of the 
United States of America, and having an office for the 
transaction of business at One World Trade Center in the Borough 
of Manhattan aforesaid; and UNITED STATES LINES, INC. 
(hereinafter called "the Assignor") a corporation organized and 
existing under the laws of the State of Delaware and having an 
office and place of business at 27 Conmerce Drive, Cranford, New 
Jersey 07016; 

WITNESSETH, THAT; 

WHEREAS, by an agreement of lease made as of June 30, 
1983, (hereinafter called "the 1983 Lease"),the City leased to 
the Assignor and the Assignor hired and took from the City land 
and improvements (hereinafter called "the Demised Premisesn) in 
the Borough of Staten Island, in the County of Richmond, in the 
City and State of New York, all as described in the 1983 Lease, 
for a term therein s~t forth, with rights to extend the 
letting; and 

WHEREAS, the Assignor desires to assign to the Port 
Authority the 1983 Lease and all the interest, rights, 
obligations and liabilities of the Assignor thereunder; and 

WHEREAS, the Port Authority acting under legis.lation 
relating to its marine terminal powers and obligations is willing 
to accept an assignment of the 1983 Lease on certain terms, 
provisions, covenants and conditions, all as set forth herein; 
and 

WHEREAS, the City is willing to consent to such 
assignment on certain terms, prov1s1ons, covenants and 
conditions, all as set forth herein; and 

WHEREAS, the Port Authority and the City desire to 
amend the 1983 Lease from and after the effective date of this 
Agreement, all as set forth herein; and 

WHEREAS , th i s i n s t r ume n t o f 
(hereinafter called "this Agreement") 
resolution of the Board of Estimate 

assignment and amendment 
has been approved by 

1985 (CAL. 
NO. ), a copy of which resolution is annexed to this 
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Agreement and ·made a part hereof as Schedule A; and 

WHEREAS, execution of this Agreement on behalf of the 
Port Authority has been authorized by resolution of the Board of 
Commissioners of the Port Authority, a copy of which resolution 
is annexed to this Agreement and made a part hereof as Schedule 
B; and 

WHEREAS, execution of this Agreement on behalf. of 
United States Lines, Inc. has been authorized by a resolution of 
the Board of Directors of that corporation, a copy of which 
resolution is annexed to this Agreement and made a p·art hereof as 
Schedule C; 

NOW, THEREFORE, for and in consideration of the 
foregoing and of the covenants and mutual agreements herein 
contained, the City, the Port Authority and the Assignor hereby 
agree as follows: 

ARTICLE FIRST - ASSIGNMENT 

A. The Assignor does hereby assign, transfer and set 
over to the Port Authority, its successors and assigns, to its 
and their own proper use and benefit, the 1983 Lease and the 
letting thereunder of the Demised Premises (hereinafter sometimes 
called "the Terminal") to have and to hold the same unto the 
Port Authority, its successors and assigns from the effective 
date of this Agreement as determined in accordance with Article 
FOURTH hereof, for and during all the rest, residue and remainder 
of the term of the letting under the 1983 Lease, subject 
nevertheless to all the terms, provisions, covenants and 
conditions therein contained, as amended by this Agreement. 

B. The City hereby consents to the foregoing 
assignment. Notwithstanding anything herein to the contrary, the 
granting of such consent by the City shall not be, or be deemed 
to operate as, a waiver of the requirement for consent (or 
consents) to each and every subsequent assignment. 

C. The Assignor agrees that this assignment of the 
1983 Lease and this consent of the City thereto shall not in any 
way whatsoever affect or impair the liability of the Assignor to 
perform all the terms, provisions, covenant~ and conditions of 
the 1983 Lease, including without limitation thereto the . 
obligation to pay rent, on the part of the tenant thereunder to 
be performed, and that the Assignor shall continue fully liable 
for the performance of all the terms, provisions, covenants and 
conditions, including without limitation thereto the obligation 
to pay rent, on the part of the tenant thereunder to be 
performed, maturing on or prior to the effective date of this 
Agreement. 

D. As of the effective date of this Agreement 
determined as set forth in Article FOURTH hereof, the Port 
Authority hereby ~ccepts the assignment of the 1983 Lease as 
amended by this Agreement, and from and after that date shall 
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assume all the rights and perform all the obligations of the 
Lessee under the 1983 Lease as hereby assigned and amended, and 
shall operate the Demised Premises as a marine terminal. 

E. The City and the Assignor hereby represent to the 
Port Authority that the 1983 Lease has not been amended, modified 
or supplemented and that the agreement between the City and the 
Assignor with respect to the Terminal is as set forth in the 1983 
Lease. The City represents that it has full title to the Demised 
Premises subject to such liens, easements, encumbrances ~nd other 
restrictions as are matters of record which a title search would 
disclose.The Port Authority will order a title search and 
report. In the event any one or more liens, easements, 
encumbrances or other restrictions are disclosed, which would 
prevent the accomplishment of the purposes of this Agreement, the 
Port Authority shall have the right to terminate this Agreement 
and all obligations of the Port Authority hereunder, by notice to 
the City and to the Assignor to be given within ninety days of 
the Port Authority's receipt of the title report. 

F. From and after the effective date, the City hereby 
leases to the Port Authority and the Port Authority hereby hires 
and takes from the City the lands and improvements as shown in 
diagonal hatching on the sketch attached hereto, marked "Schedule 
D" and hereby made a part hereof, and from and after the 

·effective date said lands and improvements shall be and become a 
part of the Demised Premises, subject to all the terms and 
provisions of the 1983 Lease as amended by this Agreement, and 
there shall be no chang~ in the rental payable. 

ARTICLE SECOND -TERM 

When this Agreement shall become effective, in 
accordance with Article FOURTH hereof, the term of the letting 
under the 1983 Lease as amended by thrs Agreement shall be 
changed to a term expiring at the end of the period of thirty
five (35) years which shall commence upon the third anniversary 
of the date this Agreement becomes effective. All options and 
rights to extend the letting under the 1983 Lease are hereby 
extinguished. 

ARTICLE THIRD - SUBLEASE TO ASSIGNOR 

A. Subject to the consent of the Commissioner, the 
Port Authority will sublet the Terminal, consisting of the 
o·emised Premises as existing on the effective date of this 
Agreement, to the Assignor, by an instrument hereinafter called 
the Sublease. The Sublease shall provide that the Terminal will 
remain the principal wharf facility of the Assignor for all its 
container ships which call at the Port of New York and New 
Jersey, and that the Assignor (as subtenant) will use its best 
efforts to maximize the flow of its containers and cargo through 
the Demised Premises, subject to all applicable laws, and to the 
rules and regulations of the Federal Maritime Commission and all 
other governmental bodies having jurisdiction. The Assignor 
acknowledges this to be a commitment to handle at the Terminal 
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not less than eighty percent (80%) of all its seagoing vessel 
cargo loaded or unloaded on or from seagoing vessels at the Port 
of New York and New Jersey, such commitment to be subject to the 
physical and operational limitations of the Terminal, strikes, 
labor stoppages, government directive or other force majeure 
occurrences as defined in the Sublease. The subletting under the 
Sublease shall be for a term which will expire one day before the 
expiration of the term of the letting under the 1983 Lease as 
amended by this Agreement, as set forth in Article SECOND hereof. 
The City and the Assignor expressly agree with the Port Authority 
that if any provision of any other agreement made between the 
City and the Assignor, shall be or be deemed to be an extension 
of the rights of the Assignor beyond the expiration date of the 
subletting expressly set forth in the Sublease, the Sublease 
shall nevertheless be and remain, among the parties hereto, an 
instrument of subletting and not an instrument of assignment, and 
no claim or argument to the contrary shall be rnade·or advanced by 
either the City or the Assignor at any time. 

B. Article THIRD of the 1983 Lease is hereby amended 
to read as follows: 

"ARTICLE THIRD - SUBLEASES 

The Port Authority shall not have the right to make 
subleases except with the prior consent of the Commissioner, 
which consent the City agrees shall not be unreasonably withheld 
or delayed." 

ARTICLE FOURTH - EFFECTIVE DATES 

A. This Agreement shall not be effective for any 
purpose whatsoever prior to the latest of the following dates: 

(i) The date on which this Agreement is executed 
by appropriate officers of the Port Authority acting pursuant to 
a valid resolution of the Board of Commissioners of the Port 
Authority; 

(ii) The date on which this Agreement is executed 
by the appropriate officers of the City acting under a valid 
resolution of the Board of Estimate; 

(iii) The date on which this Agreement is executed 
by the appropriate officers of United States Lines, Inc. (the 
Assignor) acting under valid authorization of the governing body 
of that corporation; 

(iv) The date on which (a) this Agreement is 
permitted to become effective pursuant to the Shipping Act of 
1984 (46 USCA Appendix 2701 et seq.) and Regulations of the 
Federal Maritime Commission issued pursuant thereto; or (b) the 
Federal Maritime Commission determines that it has no 
jurisdiction over this Agreement; or 

(v) The date on which the Sublease becomes 
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effective, in accordance with Section B below. 

B. The Sublease shall not be effective prior to the 
later of the following dates: 

(i) The date on which the Commissioner consents to 
the Sublease, which shall not be sooner than the execution of the 
Sublease by appropriate officers of the Port Authority acting 
under a valid resolution of the Board of Commissioners of the 
Port Authority· and the execution by appropriate officers of 
United States Lines, Inc. acting under valid authorization of its 
governing body; or 

(ii) The date on which (a) this Sublease is 
permitted to become effective pursuant to the Shipping Act of 
1984 (46 USCA Appendix 2701 et seq.) and Regulations of the 
Federal Maritime Commission issued pursuant thereto; or (b) the 
Federal Maritime Commission determines that it has no 
jurisdiction over this Sublease. 

C. Neither this Agreement nor the Sublease shall be in 
effect for any purpose whatsoever prior to the effective date 
thereof, determined as set forth in Section A or B above. In the 
event not all of the conditions hereinabove set forth have 
occurred so that this Agreement does not become effective on or 
before January 31, 1986, then this Agreement shall be null and 
void, and all parties hereto hereby release each the other from 
all claims and demands whatsoever, whether under this Agreement 
or under the Sublease, or under any preliminary writing made 
among the parties, as the case may be, provided, however, that 
the-1983 Lease without any of the amendmerits herein contained 
shall remain in ef feet between the City and the Assign.or. 

ARTICLE FIFTH - RENTAL 
A. The Port Authority will pay to the City throughout 

the portion of the term of the letting under the 1983 Lease as 
assigned and amended by this Agreement commencing with the 
effective date of this Agreement, a basic rental in the amount 
per annum which would have been paid for the same portion of the 
term by the Lessee under the 1983 Lease in accordance with the 
provisions of Section A of Article FOURTH of the 1983 Lease,the 
sum not to exceed $5.7 Million annually through August 31, 2006, 
with the said sum to be adjusted by reductions as provided in the 
1983 Lease and by the 5-1/4% increase as set forth in Paragraph 
(a) of Article FIFTH to be applied on September 1, 2006 to the 
basic rental in effect as of September 1, 2006 and to be applied 
on September 1, 2016 to the basic rental in effect as of 
September 1, 2016. The provisions of Sections B & C of Article 
FOURTH shall remain in force. 

B. Provisions stating the amount of rental to be paid 
by the Sublessee under the Sublease are attached hereto as 
Schedule R. 

ARTICLE SIXTH - ADDITIONS TO THE TERMINAL 

- s -
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A. The :parties recognize and acknuwledge that 
additional parcels of land in the vicinity of the. Terminal will 
be required so that the improvements listed on Attachment 1 can 
be completed. The parties further recognize that such parcels of 
land include land presently owned by the City and land owned by 
others than the City. It is agreed that upon the execution of 
this Agreement the parties ·hereto will work cooperatively, 
meeting on a regularly scheduled basis to reach agreement on 
which parcels are to be made a part of the Demised Premises under 
this Agreement and on a master plan with respect to the lay-out 
desired. It is recognized that a number of the parcels 'that will 
be considered may have environmental problems and that will be a 
factor in the determination of the parties as to which parcels 
shall be made a part of the Demised Premises. It i~ reco~nized 
further that the items set forth in Attachment I marked with an 
asterisk may require the inclusion in the Demised Premises oY--

p~fr-ce"lspreserffly-ciwned-b.y~_tJie--ti"fy.. - ···- -· ----- - -· -.. - --

B. Parcels which are added to the Demised Premises 
under this Agreement will be the subject of agreements amending 
the 1983 Lease, to be executed by the City and the Port Authority 
after approval by the Board of Estimate._ The rental payable to 
the City under the provisions of ARTICLE FIFTH shall not increas·e 
because of such additions, whether of lands presently owned by 
the City or by others. Parcels which are to be added to the 1963 
Lease but are owned by others will be acquired through 
cooperative action by the City, the Port Authority and the 
Assignor, with ·title thereto to be held either in the name of the 
City or of the Port Authority. In the event the City is required 
to exercise the power of eminent domain the Port Authority shall 
act as agent of the City in implementing the exercise of such 
power. rhe Port Authority will pay all costs for the acquisition 
of all s~ch property. 

C. All parcels, whether of presently City owned land 
or land acquired from others, shall bftcome part of the Terminal 
and of the Demised Premises, and part of the premises subleased 
to the Assignor. All the right, title and interest of the Port 
Authority in such parcels which were acquired from others shall 
be transferred to the City without charge at or before the 
expiration of the term of the letting as set forth in ARTICLE 
SECOND of this Agreement. The Port Authority shall at that time 
execute all documents which may be appropriate to effect said 
transfer to the City, all said documents to be in recordable 
form. 

ARTICLE SEVENTH - CONSTRUCTION 

A. The Port Authority shall be responsible for the 
performance of the construction work listed on Attachment I. The 
Assignor shall perform or cause to be performed the construction 
work set forth on Attachment I,and the Port Authority shall pay 
the costs therefor as more particularly set forth in the 
Sublease. In the event the Assignor fails to perform the 
construction work and the Port Authority also fails to perform 
the construction work after notice to do so from the City, such 
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failure by the Port Authority shall be an event of default under 
ARTICLE TWENTIETH of the 1983 Lease subject to force majeure. 

B. The Assignor shall undertake and the Port Authority 
shall pay it for, the preparation of an Environmental Impact 
Statement required for the construction of the improvements 
described in Attachment I. 

C. The Port Authority will assure the dredging of the 
access channels to Howland Hook, and the berths at the Terminal, 
to· a depth of forty feet below mean low water, and will ~aintain 
the berths at that depth, all subject to securing of all 
necessary governmental approvals and permits. The City shall 
support and, upon the request of the Port Authority, shall join 
in applications for permits necessary to provide dredging and all 
other work at the Terminal. The term "mean low water" as used 
herein shall mean mean low water as most recently at the 
effective date of this Agreement determined by observations of 
the United States Coast and Geodetic Survey. Not~ithstanding the 
foregoing, the dredging of the berths shall be only such as shall 
produce (or leave in place) depths and slopes as may be required 
for underwater support of structures, in the opinion of the 
Director of Port Planning of the Port Authority and of the Chief 
Engineer of the Department of Ports and Terminals. It is the 
infention of the Port Authority that the dredging of the access 
channels to Howland Hook be completed concurrently with the 
dredging of the access channels to Port Newark/Elizabeth, 
assuming that the appropriate permits and approvals can be 
secured. The Port Authority will diligently pursue Congressional 
and other governmental approval, together with reimbursement by 
the federal government for access channel work, and, following 

~Port Autho~ity policy, for all other dredging work appropriate to 
maintain Howland Hook, Port Newark, Elizabeth and all other areas 
of the Port of New York and New Jersey as active elements in 
providing marine terminal services. 

D. 1. The City will, in consultation with the Port 
Authority and the Assignor, commission immediately a consultant's 
study of the required access to and egress from the Terminal and 
the movement of Terminal traffic on proximate streets and 
thoroughfares. The full cost of the study will be borne by the 
City. 

2. The City shall implement such of the 
recommendations of the traffic study, or such other traffic 
improvements, as shall be agreed upon by the three parties to 
this Agreement, and shall undertake improvement of the off-site 
utilities necessary for the use of the improvements described in 
Attachment I. The Port Authority shall pay the City up to the 
first $5 million of the cost of the necessary off-site traffic 
and utility improvements, such payment to be made as follows: 
upon the effective date of this Agreement the Port Authority 
shall pay Sl,000,000.00 to the City to be held by the City for 
the purposes of paying the cost of the necessary off-site traffic 
and utility improvements, but to be returned to the Port 
Authorit~ in the event this Agreement is terminated prior to any 
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such work pursuant to the terms hereof; thereafter when the City 
certifies that it has paid $2,000,000.00, the Port Authority will 
pay it another $1,000,000.00; when it certifies it has paid a 
total of $3,000,000.00, the Port Authority will pay it an 
additional amount of $1,000,000.00; when the City certifies that 
it has paid $5,000,000.00, the Port Authority will pay the City 
the final $2,000,000.00. All payments shall be made within 
thirty (30) days of the respective certification. The City will 
pay the balance of the cost of such improvements. 

E. The Port Authority shall construct and improve, at 
its own cost, all on-site utilities necessary for the use of the 
improvements described in Attachment I the cost thereof to be 
part of the overall cost for the work described in Attachment I; 
and shall thereafter maintain the same during the term of the 
letting under this Agreement. 

F. In undertaking the expansion of the Terminal and in 
operating the Terminal during the letting under this Agreement, 
the Port Authority will, as a matter of policy, conform to the 
enactments, ordinances, resolutions, and regulations of the City 
and its various departments, boards, and bureaus in regard to the 
construction and maintenance of the improvements and structures 
and in regard to health and fire protection, which would be 
applicable if the Port Authority were a private corporation, to 
the extent the Port Authority finds it practicable to do so, 
without interfering with, impairing or affecting the efficiency 
or economy of the Terminal or its ability to operate the Terminal 
or its obligations, duties, and responsibilities to the States of 
New York and New Jersey, its bondholders, and the general public, 
but the decision of the Port Authority as to whe~her it is 
practicable so to do shall be controlling and conclusive. To 
that end, the Port Authority shall submit to the appropriate City 
officials, copies of the plans and specifications for the 
improvements and structures, together with two (2) copies thereof 
to be delivered to the Department of Ports and Terminals for 
information purposes only. It is specifically understood and 
agreed that no local law, enactment, ordinance, rule or 
regulation, permit or requirement of the City shall apply to the 
Terminal. The above notwithstanding, the Port Authority will 
ensure that each improvement and structure within the Terminal 
shall have a Certificate of Completion lawfully issued by the 
Department of Ports and Terminals not later _than three years 
prior to the expiration of the letting under this Agreement. 
Construction performed by subtenants and approved.by the Port 
Authority shall be treated as construction by the Port 
Authority. If in fact the Assignor has sent out for bids or 
commenced work under the 1983 Lease prior to the effective date 
of this Agreement and finishes it after such date, it shall 
conduct and complete the work in accordance with the requirements 
of the 1983 Lease. This shall not be deemed an acceptance by the 
Port Authority of the application to it of any such requirement. 

G. The parties hereby acknowledge that the completion 
of the lay-out plan and the additions to the Terminal covered by 
Article Sixth, the construction covered by Paragraph A hereof, 
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the preparation of the environmental impact statement covered by 
Paragraph B hereof, the completion of the consultant study and 
the traffic and off-site utility improvements covered by 
Paragraph D hereof and the completion of the on-site utilities 
covered by Paragraph E hereof are interdependent elements of the 
arrangement hereunder and that each, regardless by whom it is to 
be accomplished, is part of one whole integrated project and that 
the objective of all the parties is that all the same be 
performed in a timely, orderly and sequential (as appropriate) 
manner. 

H. Phase· II of the construction work shall be 
commenced upon completion of the acquisition of the -property 
covered in ARTICLE SIXTH hereof and the completion of required 
environmental clearance and shall be completed within two years 
thereafter. The completion of Phases I and II shall not be later 
than January 1, 1990 unless acquisition of the appropriate 
parcels and environmental clearance occur later than January 1, 
1988. In such case the completion date shall be reasonably 
adjusted at that time. Delays or failures to perform caused 
solely by, but not limited to, acts of God, strikes or labor 
disputes (not brought about by any act or omission of any ·party· 
hereto or a contractor or subcontractor of any of them) national 
emergency, statutes, orders or decrees issued by any court having 
jurisdiction over any of the parties, and other conditions 
entirely beyond the reasonable control of the party involved, 
shall not be deemed to be a default of such party. 

I. The City, the Assignor and the Port Authority agree 
they will cooperate and act reasonably in all aspects of the 
arrangement regardless of which party has the obligation to 
discharge a particular t~sk. 

J. It is hereby acknowledged and agreed that the Port 
Authority's monetary obligations with respect to the construction 
covered by this ARTICLE SEVENTH including without limitation all 
costs of the acquisition of property, but excluding amounts 
required pursuant to Paragraph C of this ARTICLE SEVENTH used for 
initial dredging of access channels and not reimbursed and the $5 
million payable by the Port Authority under Paragraph D (2) of 
this ARTICLE SEVENTH, are covered by Schedule R. 

ARTICLE EIGHTH - PERSONAL LIABILITY 

Neither the Commissioners of the Port Authority nor any 
of them, nor any officer, agent or employee thereof, nor ariy 
Commissioner acting for the City nor any officer, agent, or 
employee thereof, nor the Directors of the Assignor, nor any 
officer, agent or employee thereof, as individuals, shall be 
charged personally by the City, the Port Authority or United 
States Lines, (as the case may be) with any liability, or be held 
liable to the City or to the Port Authority or United States 
Lines (as the case may be) under any term or provision of this 
Agreement or in connection therewith. 

ARTICLE NINTH - NON-DISCRIMINATION 
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The Port"'Authority will endeavor, as a matter of 

policy, to maintain standards and practices governing leasing and 
operation of marine terminals throughout the Port District which 
it operates pursuant to legislation of New York and New Jersey, 
and pledges to strive for fairness and non-discrimination with 
respect to the development and application of standards and 
practices in both states. 

ARTICLE TENTH - MODIFICATION OF SUBLEASE 

The Port Authority shall not, without the pricir consent 
of the City, release, alter, or change any material obligations 
of the Assignor as subtenant under the Sublease. In the event 
the Assignor as subtenant defaults under the Sublease and such 
Sublease is terminated therefor, or by operation of law, or by 
order of a court of competent jurisdiction, the Port Authority 
will negotiate to sublease the Terminal to other shipping lines 
or terminal operators but the Port Authority shall not enter into 
any new sublease with such other tenants, except with the prior 
consent of the Commissioner, which consent the City agrees will 
not be unreasonably withheld or, delayed. 

ARTICLE ELEVENTH - APPROVALS 

The terms of this Agreement are subject to the approval 
of the Board of Commissioners of the Port Authority, the Board of 
Estimate of the City, and the Board of Directors of United States 
Lines, Inc. Further, this Agreement is made expressly subject to 
permission from the Federal Maritime Commission, except in the 
event the said Commission shall determine that this Agreement is 
not subject to its jurisdiction. The parties hereto shall, after 
execution of this Agreement pursuant to authorization from their 
respective·governing bodies, diligently and expeditiously seek 
such approval or determination. 

ARTICLE TWELFTH - PARTICULAR AMENDMEN~S 

A. Paragraph (e) of ARTICLE FIRST (USE OF PROPERTY), 
and all of ARTICLES SIXTH, SEVENTH (SECURITY DEPOSIT), TENTH 
{REQUIREMENTS OF LAW), THIRTY-SEVENTH (CANCELLATION AND 
DISQUALIFICATION), FORTY-FIRST (NOISE CONTROL CODE), and FORTY
FOURTH (RECAPTURE FOR IMPROVEMENT) are hereby deleted from the 
1983 Lease. The Port Authority agrees that it shall insert 
provisions in the Sublease imposing upon the Assignor the 
obligations of the Lessee set forth in pa-ragraph ( e) of ARTICLE 
FIRST, and in ARTICLES TENTH, THIRTY-SEVENTH, THIRTY-EIGHTH, 
FORTY-FIRST and FORTY-THIRD. 

B. The following changes shall be made to the 
following ARTICLES of the 1983 Lease: 

1. The Port Authority will construct or cause to be 
constructed, as part of Phase I, one permanent sign at or near 
the main land entry to the Terminal, on which shall be 
prominently displayed the names of the City, the Port Authority 
and the Assignor. 
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2. None of the provisions of ARTICLE EIGHTH shall 

apply to the Port Authority or to the Assignor, with respect to 
the work set forth in Attachment 1. 

3. All references in ARTICLE NINTH (CONDEMNATION) to 
the City (Lessor) (or any agency, authority or person acting in 
the City's behalf exercising its power) as the condemming power 
of authority are hereby deleted from the 1983 Lease. 

4. 'The provisions of ARTICLE THIRTEENTH shall not 
apply to the work to be performed by the Port Authority as set 
forth in Attachment I. 

5. With respect to ARTICLE FOURTEENTH the parties 
hereto agree that a new survey of the Demised Premises will be 
conducted by the Port Authority with the participation of 
representatives of the City and the Assignor to determine the 
condition of the Demised Premises as of the effective date of 
this Agreement. The condition of the Demised Premises as 
described in the new survey shall be the condition in which the 

· Demised Premises are delivered to the Port Authority. All 
construction in progress at the time of the survey shall be 
deemed in good order and condition as of the time of its 
co~pletion. All construction as listed on Attachment I to be 
built by or on behalf of the Port Authority shall be deemed in 
good order and condition upon the date of completion of such 
construction. The Port Authority will assume no liability with 
respect to the Demised Premises or with respect to any obligation 
of the lessee under the 1983 Lease which shall have accrued prior 
to the effective date of this Agreement. The Assignor will be 
responsible for those deficiencies which the survey may show, for 
which the Assignor would have been responsible under the 1983 
Lease, except for such deficiencies that the construction work 
listed in Attachment I will correct. The foregoing shall supply 
the standard for performance by the Po.rt Authority of its 
obligations under ARTICLE FIFTEENTH. The City will hold the 
security deposit under the 1983 Lease, or a portion thereof at 
the City's discretion, until deficiencies shown on the survey 
which are the responsibility of the Assignor are corrected by the 
Assignor or waived by the City. 

6. The following paragraphs {m), (n) and (o) are 
hereby added to Article SEVENTEENTH: 

"(m) The Port Authority may from time to time and 
at any time, elect to become a self-insurer as to part or all of 
the risks of loss covered by insurance under the 1983 Lease as 
amended by this Agreement, on the same terms and general 
conditions as are provided in standard insurance policies 
covering such risks then in general use in the State of New York, 
and shall notify the City of each such election. In the event of 
a loss which, except for such self-insurance in fact elected, 
would have been covered by any such policy or policies, the Port 
Authority shall make available out of its own funds an amount 
equivalent to that which would have been paid by an insurance 
carrier under the same circumstances, and shall apply the said 
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amount in like manner as if the said amount were the proceeds 
of an insurance policy or policies obtained in accordance with 
this Section. 

"(n) Every policy of insurance secured under the 
1983 Lease as amended by this Agreement, in which the Port 
Authority, whether alone or with others, is a named insured, or 
from the proceeds of which the Port Authority may benefit, shall 
contain a provision that the insurer shall not, without obtaining 
express advance written permission from the General Counsel of 
the Port Authority, raise any defense involving in any way (i) 
the jurisdiction of the tribunal over the person of the Port 
Authority, (ii) the immunity of the Port Authority,· or of its 
Commissioners, officers, agents or employees, (iii) the 
governmental nature of the Port Authority or (iv) the provisions 
of any one or more statutes respecting suits against the Port 
Authority." 

"(o) The Sublease shall provide that the City 
shall be included as an additional insured in every policy which 
so includes the Port Authority. In each case in which the Port 
Authority. secures insurance directly or under the Sublease having 
comparable or better coverage than that required under the 1983 
Le~se, the City agrees such insurance coverage will be acceptable 
in lieu of the coverage required." 

7. Whether the Port Authority carries insurance or 
becomes a self-insurer, the procedures set forth in ARTICLE 
SEVENTEENTH with respect to the settlement of claims and payments 
from insurance proceeds shall not be followed. The City and the 
Port-Authority shall jointly settle any claims with the carriers 
and the proceeds shall be paid to the Port Authority, which shall 
hold the insurance proceeds in trust for use to fulfil the 
obligations set forth in the 1983 Lease as hereby amended for 
repair and reconstruction. In the event there is any excess of 
such proceeds over the cost of repair and reconstruction the same 
shall be paid to the City. Proceeds received prior to proper 
disbursement shall be kept in one or more interest bearing 
accounts. 

8. ARTICLE TWENTIETH shall be changed by deleting the 
phrase "unless within fifteen {15) days" appearin~ therein and 
substituting the phrase "unless within forty-five {45) days" in 
lieu thereof. 

9. It is agreed that in the event the Port Authority 
fails to have a subtenant in occupancy of the Demised Premises 
covered by the Sublease for more than twenty-four consecutive 
months, the City will have the right either (i) to procure a 
subtenant who is willing to sublease the Demised Premises at a 
rental equal to the lower of (1) the rental applicable to the 
Assignor at the time or (2) the then prevailing market rental in 
the industry, provided such proposed subtenant is prepared to 
execute a sublease with the Port Authority as sublessor in 
substantially the form of the Sublease with the Assignor with 
appropriate changes in commencement, expiration, and construction 
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as riecessary, and ~ith a reasonable security deposit required by 
the Port Author! ), or (ii) to buy out the• '1rt Authority's 
leasehold interest' under the 1983 Lease 'as awended by this 
Agreement at a price equal to the Port Authority's unamortized 
investment (as defined below) comprised of the Construction Cost 
(as such term is d~fined in the Sublease) plus an amount of up to 
six percent (6%) thereof for Port Authority engineering and 
construction administration costs, as defined in subparagraph 
(iii) below, based on the Port Authority's certified statements 
of said costs to the City in accordance with generally accepted 
accounting principles (hereinafter Phase I and Phase II Costs). 
Phase I and Phase II Costs shall be determined at the end of each 
fiscal year (as defined below) during which such Costs are 
incurred with respect to Phase I or Phase II. The Port 
Authority's unamortized investment shall be determined by the 
following formula: , 
UI = [Al+Bl] Fl+ [A2+B2] F2 + [A3+B3] F3 + ••• +(An+Bn] Fn 

"UI" 
"Al" 

"Bl" 

"Fl" 

"A2" 

"B2" 

"F2" 

means the Port Authority's unamortized investment. 
means the portion of Construction Cost (as defined in 
the Sublease) incurred in the first fiscal year. 
means an amount of up to 6% for Port Authority 
engineering and construction administration cost in 
connection with Al. 
means an amortization factor listed on Schedule 1 
attached hereto.corresponding to the number of years 
(including a partial year)- then remaining of the term of 
the 1983 Lease, as amended by this Agreement, at the time 
the City exercises its buy-out option. 
means the portion of Construction Cost (as defined in 
the Sublease) incurred in the second fiscal year. 
means an amount of up to 6% for Port Authority 
engineering and construction administration cost-in 
connection with A2. 
means an amortization factor listed on Schedule 2 
attached h~reto corresponding to the number of years 
(including a partial year) then remaining of the term 
of the 1983 Lease, as amend~d by this Agreement, at the 
time the City exercises its buy-out option. 

"An" means the portion of Construction Cost (as defined in the 
Sublease) incurred in the nth fiscal year. 

"Bn" means an amount of up to 6% for Port Authority 
engineering and construction administration cost in 

connection with An. 
"Fn" means an amortization factor applicable in the nth fiscal 

year corresponding to the number of years (including a 
partial year) then remaining of the term of the 1983 
Lease, as amended by this Agreement, at the time the City 
exercises its buy-out option. 

A "fiscal year" means a period of twelve consecutive months 
beginning on the effective date and on each anniversary 
thereafter. 

(iii) The term "engineering and construction 
administration costs" as used in subparagraph (ii) means those 
disbursements or costs incurred by the Port Authority made for 
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the. work listed in Attachment I which shall be documented by 
appropriate schedules, time sheets and such other documents as 
may be necessary to verify actual expenditures or costs 
incurred. The costs shall not include any amounts of allocated 
overhead or any other costs except as specifically incurred and 
expended on the work listed in Attachment I. 

10. ARTICLE THIRTY-EIGHTH shall be amended to read as 
follows: 

"ARTICLE THIRTY-EIGHTH - NO DISCRIMINATION 

"The Port Authority agrees with regard to its 
operations at the Demised Premises (and agrees to require in all 
subleases and concession agreements with regard to operations on 
the Demised Premises) that the Port Authority, the subtenants and 
operators of concessions shall treat all employees and applicants 
for employment at the Terminal without unlawful discrimination as 
to race, creed, color, national origin, sex, age, handicap, 
marital status, sexual orientation or affectional preference, in 
all employment divisions, including but not limited· to 
recruitment, hiring, compensation, training and apprenticeship, 
promotion, upgrading. demotion, downgrading, transfer, lay-off 
and termination, and all other terms and conditions of employment 
at the Terminal, except as provided by law, and shall state in 
all notices that all qualified applicants will receive 
consideration for employment without regard to race, color, 
religion, national origin, sex, sexual orientation or affectional 
preference." 

. 11. ARTICLE FORTY-THIRD shall be changed by deleting 
the ·words "In accordance wlth Section 343.10.0 of the New York 
City Administrative Code," with respect to the Port Authority, 
and by putting a comma after the word "thereunder" and adding the 
following thereto: "unless the said legislation shall be repealed 
or otherwise become ineffective". 

ARTICLE THIRTEENTH - MISCELLANEOUS 

A. 
inserted for 
describe the 
articles. 

Article headings contained in this Agreement are 
reference only and in no way define, limit or 
scope or intent of this Agreement or of the various 

B.l. All notices, demands and orders herein provided 
to be given to the Port Authority by the City or by the Assignor 
shall be in writing and shall be sent by messenger or by 
certified mail addressed as follows: 

Executive Director 
The Port Authority of New York and New Jersey 
One World Trade Center 
New York, New York 10048 

2. All notices, demands and orders between or among 
the parties shall be effective upon delivery. 

- 14 -



(61085) 

C. As hereby amended and assigned, the 1983 Lease 
shall continue in full force and effect, and the Port Authority 
shall have all the right, title and interest in the leasehold of 
the Demised Premises, the Terminal and additions thereto, held by 
the Lessee thereunder,and shall perform all the obligations of 
the Lessee thereunder, all a~ provided for in this Agreement. 

D. The fact that the Assignor is a party to this 
Agreement shall not be deemed to cause any change whatsoever in 
the rights and obligations of the City and the Assignor set forth 
in the 1983 Lease effective for any period prior to the effective 
date of this Agreement or to grant any rights to the Assignor 
subsequent to the said effective date other than the right to the 
Sublease. Although the execution of this Agreement on behalf of 
the Port Authority has been authorized by Resolution of its Board 
of Commissioners, a copy of which is annexed hereto as Exhibit B, 
funds may not be expended for the purposes of this Agreement 
until the Terminal is certified as an additional facility of the 
Port Authority in accordance with the Consolidated Bond 
Resolution of October 9, 1952 and with other agreements with the 
holders of Port Authority obligations. It is expected that the 
Board of Commissioners at its meeting on June 13, 1985 will make 
th~ necessary certification and authorize i"ts Committee on 
Finance to reaffirm that certifica~ion at the time bonds are sold 
for the purposes of this Agreement; but until the same has been 
done and all appropriate periods lapse, all obligations of the 
Port Authority under this Agreement shall be subject to such 
requirements. 

ARTICLE FOURTEENTH 
In lieu of all provisions for indemnification of the 

City in th~ 1983 Lease, the following shall be in effect and be 
part of the 1983 Lease: 

"A. The Port Authority shall not do or permit any act 
or thing to be done upon the Demised Premises which subjects the 
City to any liability or responsibility for injury, damage to 
persons or property or to any liability by reason of any 
violation of applicable law or of any applicable legal 
requirement. With respect .to such acts or things, the Port 
Authority shall indemnify and save harmless the City against and 
from all liabilities, suits, obligations, fines, damages, 
penalties, claims,. costs, charges and expens.es, including without 
limitation reasonable architects' and attorneys' fees and 
disbursements, which may be imposed upon or incurred by or 
asserted against the City by reason of any of the following 
occurring in connection with its operations or occupancy under 
this Agreement during the term of the letting hereunder, unless 
caused by the negligence or willful misconduct of the City or its 
agents or employees, in their official capacities: 

(i) Construction as set forth in Attachment I 
(exclusive of any work undertaken by the City to build 
off-site traffic or utility improvements), or any other 
work or thing done, in, on or about the Demised 
Premises, 
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(ii) The ownership or any use, non-use, possession, 
occupation, alteration, repair, condition, operation, 
maintenance or management of the Demised Premises or 
any part thereof or of any street, alley, sidewalk, 
curb, vault, passageway or space comprising a part of 
the Demised Premises or the sidewalks adjacent thereto; 
(iii) Any act or failure to act on the part of the 
Port Authority or any subtenant or any of their 
respective agents, contractors, servants, employees, 
licensees or invitees acting in their official 
capacities; 
(iv) Any incident, injury (including death) or damage 
to any person or property occurring on the.Demised 
Premises including any street, alley, sidewalk, curb, 
vault, passageway or space constituting a part of the 
Demised Premises or the sidewalks contiguous thereto; 
(v) Any failure on the part of the Port Authority to 
pay rental or to perform or comply with any of the 
covenants, agreements, terms or conditions contained in 
the 1983 Lease as amended by this Agreement on its part 
to be performed or complied with and the exercise by 
the City of any remedy provided in the 1983 Lease as 
amended by this Agreement with respect thereto; 
(vi) Any lien or claim which may be alleged to have 
arisen against or on the Demised Premises: 
(vii) Any failure on the part of the Port Authority to 
keep, observe and perform any of the terms, covenants, 
agreements, provisions, conditions or limitations 
contained in the subleases or other contracts and 
agreements affecting the Demised Premises, on the part 
of the Port Authority to be kept, observed or 
performed; 
(viii) Any tax attributable to the execution, delivery 
or recording of this Agreement or a memorandum thereof. 
"B. The obligations of the Port Authority under this 

Article shall not be affected in any way by the absence in any 
case of applicable insurance or by the failure or refusal of any 
insurance carrier to perform any obligation on its part under 
insurance policies affecting the Demised Premises." 

"C. If any claim, action or proceeding is made or 
brought against the City by reason of any event to which 
reference is made in Paragraph A above, then upon demand by the 
City the Port Authority shall resist or defend such claim, action 
or proceeding in the name of the City by Port Authority attorneys 
or other attorneys chosen by the Port Authority, which may be 
those of its own insurance carrier. Notwithstanding the 
foregoing, the City may engage its own attorneys at its own 
expense to defend itself or to assist in its own defense; 
provided, however, that the City shall not, without obtaining 
express advance permission from the General Counsel of the Port 
Authority, raise any defense involving the jurisdiction of the 
tribunal over the person of the Port Authority, the immunity of 
the Port Authority, its Commissioners, officers, agents or 
employees, the governmental nature of the Port Authority or the 
provisions of any statute respecting suits against the Port 
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Authority." 

"D. The provisions of this Article shall survive the 
term of the letting under this Agreement." 

ARTICLE FIFTEENTH - ENTIRE AGREEMENT 

The within Agreement consists of pages numbered 1 
through 18 together with Schedules A, B, C, D and R, Schedules 1 
through 20 and Attachment I. It constitutes the entire ·agreement 
among the City, the Port Authority and the Assignor on the 
subject matter, and may not be changed, modified, discharged or 
extended, except by written agreement. The parties agree that no 
representations or 
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Agreement. ) ' 

IN WITNESS WHEREOF, the parties hereto have caused 
these presents to be executed as of the date hereinabove first 
set forth. 

~FL 
/ Actingcpoia€ion Counsel 

Approved as to Form: 

Attest: 

THE 
NEW 

By 

PORT AOTHORITY OF 
YORK AND NEW JERSEY 

?lfd~ 
UNITED STATES LINES, INC. 
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SCHEDULER 

Under the Sublease referred to in the Agreement to 
which this is attached, the tenant under which is to be United 
States Lines, Inc.,the following rental rates shall apply: 

A. Rental Rates before completion of Phases ·I and II. 

From the effective date of the Suble~se to the 
completion dates for Phases I and IT as set forth in Section 2 of 
the Sublease,at an annual rate in the sum of the following: 

(l) The rent due the City from the Port Authority 
under the Basic Lease; plus, 

(2)(i) Additional rental of up to $5.S million per 
year based upon payment or costs incurred by the Port Authority 
of up to $60 Million for (a) costs of acquisition of additional 
parcels ~f rand as ·mentioned in Section 2(a·) of the Sublease and 
(b) the costs of the construction work in connection with Phase 
•~ paid to the Lessee. As such costs are paid or incurred by the 
Port Authority, the Lessee will thereafter pay as increased 
additidonal rental such portion of the $5.5 Million as reflects 
the ratio to that sum of the increment of payment or costs 
incurred to the $60 Million. 

(ii) If for any reason the $60 million 
expenditure under Phase I must be exceeded (which will require 
the approval of both the Lessee and the Port Authority, which 
approval shall not be unreasonably withheld or delayed) th~ 
annual amount of the additional rental due under subparagraph (i) 
above will be increased to repay to tpe Port Authority the amount 
of such excess costs from time to time paid or incurred, on the 
basis of the then current cost to the Port Authority of borrowing 
money used for such payment times 1.0 coverage, plus 7.5%; for 
the purposes hereof, the "then current cost to the Port Authority 
of borrowing money used for such payment or cost incurred" with 
respect to this subdivision (ii) shall be determined by taking 
the average compiled weekly Twenty-five Year Revenue Bonds
Average Municipal Bond Yield, as published each Friday by The 
Bond Buyer, over the twenty-six (26) weekly. periods prior to the 
f i r. s t pa yrn en t by t he Po r t Au t ho r i t y to t he Le s s e e or t he f i r s t 
cost incurred under this subdivision (ii); plus 

(3)(i) Further additional rental of up to $1.375 
million per year based upon payment or costs incurred by the Port 
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Authority of up to $25.7 Million for (e-) costs ot acquisition of 
additional parcels of lend as mentioned in Section 2(a) of the 
Sublease and (b) the costs of the construction work in connection 
with Phase II, paid to the Lessee. As such costs are paid or 
incurred by the Port Authority, the Lessee will thereafter pay as 
Increased further additional rental such portion of the $1.375 
Million as reflects the ratio to that sum of the increment of 
payment or costs incurred to the $25.7 Million; plus 

(ii) If for any reason the $25.7 million 
expenditure under Phase II must be exceeded (which will r~quire 
the approval of both the Lessee and the Port Authority, which 
approval shall not be unreasonably withheld or delayed) the 
amount of the further additional rental due under subparagraph 
(i) above will be increased to repay to the Port Authority the 
amount of such excess costs from time to time paid. or incurred on 
the basis of the then current cost to the Port Authority of 
borrowing money used for such payment times 1.0 coverage, plus 
?.596. For the purposes hereof, the "then current cost to the 
Po'rt Authority of borrowing money used for such payment" with 
respect to this subdivision (ii) shall be determined by taking 
the average compiled weekly Twenty-five Year Revenue Bonds
Average Municipal Bond Yield, as published by The Bond Buyer, 
over the twenty-six (26) weekly periods prior to the first 
payment by the Port Authority to the Lessee or the first cost 
incurred under this subdivision (ii). 

. B. (1) From the later of the two completion dates of 
Phases I and II as set forth in Section 2 of the Sublease, in 
lieu of the rental set forth in Paragraph A, the Lessee will pay 
to the Port Authority: 

(a) a basic rental at the annual rate of Six 
Million One Hundred Eighty-seven Thousand Five Hundred Dollars 
and No Cents ($6,187,500.00} (to be increased only as provided in 
subparagraph (4));. plus 

(b) a rental computed on the basis of a unit 
fee of Twenty-two Dollars and Fifty Cents ($22.50) per container 
lift handled at the Terminal, with a minimum annual payment .for 
275,000 container lifts. The unit fee will be applicable for 
each container lifted on or off a vessel, whether or not such 
container is then carrying cargo. A transhipment es defined in 
the Sublease shall be one lift.The movement of a container from 
one place on a vessel to another place on the same vessel 
(whether or not such lift touches the ground) will not be 
considered a lift upon which a charge is due for the purposes of 
this Section. Charges for non-containerized cargo shall be for 
wharfage only, made on a tariff basis as stated in Port Authority 
Tariff No. 9. If the minimum yearly payment is not achieved in 
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any annual period, such tariff ~harges actually paid, on the 
basis that tynty (20) tons is the equivalent of one container, 
shall be cred ted toward such minimum. . 

(2) If at the time of the later of the completion 
dates of Phases I and II, the dredging of the Kill Van Kull and 
the Arthur Kill to Howland Hook to a depth of 40 feet below mean 
low water is not complete, then the annual basic rental set forth 
in (l)(a) above will be Four Million Eight Hundred Twelve 
Thousand Five Hundred Dollars and No Cents ($4,812,500.00) and 
the unit fee set forth in (l)(b) above will be Seventeen Dollars 
and Fifty Cents ($17.50). When such dredging is completed, the 
annual basic rental and the unit fee set forth in (1) above shall 
apply. 

{3) The amount of the unit fee whether as set 
forth in paragraphs (1) or (2) above, will be escalated on the 
fhird anniversary of the later of the completion dates of Phases 
I and II by 7.5 percent and will be escalated by 7.5 percent on 
each subsequent three-year anniversary of the first escalation. 

(4) The parties hereby expressly acknowledge that 
the expenditures to be made by the Port Authority (or land 
acquisition and the construction work are estimated to total 
$85.7 Million. It has been recognized in paragraphs A (2)(ii) 
and A (3-){ii) that should the sum of the.expenditures for the two 
Phases exceed either $60 Million or $25.7 Million respectively, 
and total more than $85.7 Million, which can occur only with the 
written approval of both the Lessee ~nd the Port Authority. The 
amount of such additional expenditures will be payable only upon 
authorization by the Board of Corrrnissioners. In such case, the 
basic rental set forth in B(l)(a) above will be increased by an 
amount which reflects the Port Authority cost of borrowing the 
money used for such excess times 1.0 coverage plus 7.5%, to be 
fully repaid in equal monthly installments over the remaining 
term of the letting; provided that any amortization for such 
expenditures during Phases I and II paid during the period 
construction is continuing shall be credit~d and reflected in 
making the calculation for the basic rental increase. 



Yrs. Remaining 
on Lease 

37 
36 
35 
34 
33 
32 
31 
30 
29 
28 
27 
26 
2) 
24 
23 
22 
21 
20 
19 
18 
17 
16 
15 
14 · · 
13 
12 
11 
10 

9 
8 
7 
6 
5 
4 
3 
2 
1 

SCHEDULE 1 

interest Rate 8.6% 

Arrortization 
Factor 

. 995 736 

. 991105 
· 986076 
· 980615 
. 974684 
.968t43 
.961248 
.953651 
.945401 
.936442 
. 926 712 
.91614? 
.904670 
.89-2207 
.878673 
-863975 
-848013 
-8306 78 
.811853 
.791408 
.769205 
.745093 
.718907 

• 690469 
. 659586 
. 626046 
· 589622 
· 550066 
· 507108 
· 460455 
· 409 791 
.354769 
-295015 
-230122 
-159649 
· 83115 

0 



SCHEDULE 2 

Arrortization 
Yrs. Remaining Factor 
CD Lease 

36 
· .995349 

35 
.990299 

34 
.984814 

33 
.97885 7 

32 
.9 7238_9 

31 .965364 

30 95 7735 

29 .949449 

28 .940452 

27. ,930680 

26 e2006e 

25 .908543 

24 .896028 

23 882436 

22 867675 

21 .851644 

20 .834235 

19 .815329 

18 .794 79 7 

17 .772499 

16 .748284 

15 .721986 

14 .693426 
13 ,662410 
12 -628727 
11 .59214 7 
10 .552421 
9 .509279 
8 .462427 
7 .411545 
6 . 356288 
5 .296278 
4 .231107 

3 160332 

2 83470 

1 0 

Interest Rate 8.6% 



• J. •• 

Yrs Remaining 
on Lease 

35 
34 
33. 
32 
31 
30 
29 
28 
27 
26 
25 
24 
23 
22 
21 
20 
19 
18 
17 
16 
15 
14 
13 
12 
11 
10 

9 
8 
7 
6 
5 
4 
3 
2 
1 

lnt_erest Rate 8. 6 % 

SCHEDULE 3 

Am:>rtization 
Factor 

. 99 4926 

.989415 

.983431 

.976932 

.969874 
• 962209 
.953885 
.944846 
.935028 
.924367 
. 912 78;; 
.900214 
.886559 
.871729 
.855624 
.838133 
. 819139 
. 798511 
. 776109 
. 751780 
. 725359 
-696666 
.665506 
.631665 
. 594914 
. 555003 
. 511659 
· 464588 
· 413469 
· 35 7953 
· 29 7663 
. 232188 
. .161082 
. 83862 

0 



Yrs. Remaining 
on Lease 

34 
33 
32 
31 
30 
29 
28 
27 
26 
25 
24 
23 
22 
21 
20 
19 
18 
17 
16 
15 
14 
13 
12 
11 
10 

9 
8 
7 
6 
5 
4 
3 
2 
1 

IntP.rest Rate 8.6~ 

SCHEDULE 4 

Arrortization 
Factor 

·994461 
. ··988446 

-981914 
·974820 
·967117 
.· 958 750 
·94966, 
·939797 
· 929081 
·917444 
·' 904805 
.-· 891080 
'• 876175 
,• 859987 
·'842408 
.• 823316 
.• 802583 

;;• 78006 7 
.• 755614 
· 729058 
· 700219 
· 668899 
· 634886 
· 59.7948 
· 55 7833 
· 514268 
· 46695 7 
• 415577 
· 359778 
' 299181 
· 2333 72 
· 161903 

84288 
0 



Yrs. Remaining 
on Lease 

33 
32 
31 
30 
29 
28 
27 
26 
25 
24 
23 
22 
21 
20 
19 
18 
17 
16 
15 
14 
13 
12 
11 
10 

9 
8 
7 
6 
5 
4 
3 
2 
1 

SCHEDULE 5 

Interest Rate 8.6% 

Anortization 
Factor 

. 993951 

.987383 
·• 980249 
. 972503 
· 964090 
· 954953 
·945031 
·934255 
·922553 
·909844 
·896043 
·881054 
·864777 
·847099 
·827901 
·807053 
·784411 
·759822 
·733119 
·704119 
•672625 
·638422 
·601278 
·560940 
•517132 
•469557 
·417891 
•361782 
•300847 
·234671 
• 162805 
· 84757 

0 



Yrs. Remaining 
on Lease 

32 
31 
30 
29 
28 
27 
26 
25 
24 
23 
22 
21 
20 
19 
18 
17 
16 
15 
14 
13 
12 
11 
10 

9 
8 
7 
6 
5 
4 
3 
2 
I 

Interest Rate 8.6% 

SCHEDULE 6 

Anortization 
Factor 

993391 
9862111 
978420 
96995(~ 
960 76:; 
950782 
939940 
928167 
9}5361 
901495 
886415 
870039 
852254 
832939 
811964 
789184 
764446 
737580 
708403 
6 76 718 
642307 
604937 
564353 
520279 
472415 
420434 
363983 
302677 
236099 
163795 

85273 
0 



.. 
. ' 

SCHEDULE 7 

Yrs. Remaining Arrortization 
on Lease Factor 

31 .992775 
30 _9849~9 
29 .976409 
28 . 96 7155 
27 ,957106 
26 -946193 
25 .934341 
24 .921470 
23 .907492 
22 .892312 
21 .875827 
20 .857923 
19 .838480 
18 .817365 
17 . 794434 
16 . 769531 
15 . 742486 
14 . 713116 
13 .681219 
12 . 646580 
11 . 608961 
10 . 568107 

9 .523740 
8 .475557 
7 . 423231 
6 . 366404 
5 · 304690 
4 . 23 7669 
3 .164884 
2 85840 
1 0 

Interest Rate 8.6% 



SCHEDULE 8 

Yrs. Remaining Arrortization 
on Lease Factor 

30 .992097 
29 .983514 
28 .974194 
27 .964071 
26 .953079 
25 . 941141 
24 .928176 
23 . 914096 
22 .898806 
21 .882200 
20 .864167 
19 .844582 
18 .823313 
17 .800215 
16 .775131 
15 .747890 
14 .718305 
13 .686177 
12 .651285 
11 .613393 
10 .572242 

9 .~2 7552 
8 .479018 
7 .426311 
6 .369071 
5 .306908 
4 .239400 
3 166085 
2 . 86466 
1 0 

Interest Rate 8.6~ 



Yrs. Remaining 
on Lease 

29 
28 
27 
26 
25 
24 
23 
22 
21 
20 
19 
18 
17 
16 
15 
14 
13 
12 
11 
10 

9 
8 
7 
6 
5 
4 
3 
2 
1 

Interest Rate 8.6% 

SCHEDULE 9 

Anortization 
.... Toctor 

.991349 

.981954 

.971751 

.9606.71 
• 948638 
.9355 70. 
.9213 78 
.905965 
.889228 
.871050 
.851310 
.829872 
.806590 
.781306 
.753847 
.724027 
.691643 
.6564 7 3 
.6182 79 
.5 76800 
.531754 
.482834 
.429707 
.372011 
.309353 
.241307 
.16 7409 
. 87155 

0 



' ,t • ' '. ~ ., 

Yrs. Remaining 
on Lease 

28 
27 
26 
25 
24 
23 
22 
21 
20 
19 
18 
17 
16 
15 
14 
13 
12 
11 

·. 10 
9 
8 
7 
6 
5 
4 
3 
2 
I 

Interest Rate 8.6% 

SCHEDULE 10 

Anortization 
Factor 

.990523 

.980231 

.969054 

.956916 

.943734 

.929418 

.913871 

.896987 
0 878651 
-858739 
0 837113 
.813628 
.788124 
.760425 
.730345 
.697678 
.66.2202 
,623674 
.581833 
-536394 
. 48 7048 
.433457 
,375257 
-312053 
,243412 
-168869 

87915 
0 



Yrs. Remaining 
on Lease 

27 
26 
25 
24 
23 
22 
21 
20 
19 
18 
17 
16 
15 
14 
13 
12 
11 
10 

9 
8 
7 
6 
5 
4 
3 
2 
1 

Interest Rate 8.6% 

SCHEDULE 11 

Arrortization 
Fact;qr 

.989609 

.978325 

.966071 

.952763 
0 938310 
.922615 
.905569 
.887058 
• 866955 
• 845123 
• 821413 
• 795664 
• 76 7701 
• 737333 
· 704353 
· 66853 7 
· 629641 
· 58 7400 
. 541527 
• 491 708 
. 43 7604 .. 
· 3 78848 
• 315038 
• 245 742 
• 170485 
. 88 756 

0, 



Yrs. Remaining 
on Lease 

26 
2~ 
24 
23 
22 
21 
20 
19 
18 
17 

· 16 
15 
14 
13 
12 
11 
10 

9 
8 
7 
6 
5 
4 
3 
2 
I 

Interest Rate 8.6% 

SCHEDULE 12 

Atrortization 
Factor 

. 988597. 

. 976214 . 

. 962766 

.948162 

.932302 

.915077 

.8963 72. 

.876057 

.853996 

.830037 

.804018 

.775761 

.745075 

. 711749 

.6 7555 7 

.636252 

.593568 

.547212 
-496870 
·442199 
.382826 
.318346 
.248322 
.172275 
. 89688 

0 



Yrs. Remaining 
on Lease 

25 
24 
23 
22 
21 
20 
19 
18 
17 
16 
15 
14 
13 
12 
11 
10 

9 
8 
7 
6 
5 
4 
3 
2 
l 

Interest Rate 8,6% 

SCHEDULE 13 

Arrortization 
Factor 

.987474 

.973871 

.959098 

.943055 

.925632 
,906710 
.886162 
.863846 
.839611 
.813291 
.784709 
.7~3668 
• 719958 
.683348 
.643591 
.600414 
,553524 
. 502601 
.447299 
.387241 
.322018 
.251186 
,l 7 4262 
. 90723 

0 



SCHEDULE 14 

Yrs. Remaining Arrortization 
on Lease Factor 

24 .986224 
23 .971264 
22 .955017 
21 .937373 
20 .918211 
19 .897402 
18 .874803 
17 .850261 
16 .823608 
15 .794663 
14 .763228 
13 .729090 
12 .692017 
11 .651754 
10 .608030 

9 .560545 
8 .508976 
7 .452973 
6 .392153 
5 .326103 
4 .254372 
3 .176472 
2 91874 
1 0 

Interest Rate 8.6% 



. ' 
' .. 

SCHEDULE 15 

Yrs. Remaining Arrortization 
on Lease Factor 

23 . 984830 
22 .968357 
21 .950466 
20 .931037 
19 .909937 
18 .887022 
17 .86213 7 
16 .835112 
15 .805762 
14 .773889 
13 .739274 
12 .701682 
11 .660858 
10 .616523 

9 .568374 
8 .516085 
7 .459300 
6 .397630 
5 .330657 
4 .257924 
3 .178937 
2 93156 
1 0 

Interest Rate 8.6% 



Yrs. Remaining 
on Lease 

22 
21 
20 
19 
18 
17 
16 
15 
14 
13 
12 
11 
10 

9 
8 
7 
6 
5 
4 
3 
2 
1 

Interest Rate 8.6% 

. ' 

SOiEDULE 16 

Anortizaticn 
Factor 

.9832 72 

.965106 

.945378 

.923953 

.900685 

.875417 

.847975 

.818174 

.785809 

.750661 

.712491 

.671037 

.626019 

.577129 

.524035 

. 4663 75 

. 403 755 

. 335 751 
-261898 
.181694 
. 94592 

0 



SCHEDULE 17 

Yrs. Remaining Anortizatian 
on Lease Factor 

21 .981524 
20 .961460 
19 .939671 
18 .916008 
17 .890309 
16 .862401 
15 .832092 
14 . 799177 
13 .763431 
12 . 724612 
11 .682453 
10 .636669 

9 .586948 
8 .532950 
7 .4 74309 
6 .410624 
5 .341463 
4 .266354 
3 .184785 
2 . 96201 
1 0 

Interest Rate 8.6% 



·' 

SCHEDULE 18 

Yrs. Remaining Arrortization 
on Lease Factor 

20 .979558 
19 .957358 
18 .933250 
17 .907067 
16 .878634 
15 . 847755 
14 .814220 
13 . 777801 
12 .738251 
11 .695299 
10 . 648653 

9 . 597996 
8 .542982 
7 . 483236 
6 . 418353 
5 . 34 7890 
4 .271367 
3 .188263 
2 98012 
1 0 

Interest Rate 8.6% 



Yrs. Remaining 
on Lease 

19 
18 
17 
16 
15 
14 
13 
12 
11 
10 

9 
8 
7 
6 
5 
4 
3 
2 
1 

Interest Rate 8.6% 

) 

SCHEDULE 19 

Am:>rtization 
Factor 

.977337 

.952725 

.925996 

.896969 

.865446 

.831211 

. 794033 

. 75365 7 

.709808 

.662189 

.610474 

.554312 

.493320 

.42 7083 

.355150 

.2 7 7030 

.192191 

.10005 7 
0 



SCHEDULE 20 

Yrs. Remaining Anortization 
on Lease Factor 

18 .974817 
17 .947469 
16 .917768 
15 .885514 
14 .850486 
13 .812445 
12 .771133 
11 . 726268 

· 10 .6 7 7544 
9 .624630 
8 .56 7166 
7 .504760 
6 .43698 7 
5 .363385 
4 .283454 
3 .196648 
2 .1023 7 7 
1 0 

Interest Rate 8.6% 



., ·.·-:. 
, • •• • r 

) ATTACHMENT 

PHASE I 

o Dredge berth to 40 feet (2500' x 120'), approximately 500 LF 
remains to be dredged. 

o Raise and otherwise modify existing container cranes. 

o Construct multi-story administration building (approximately 6q,ooo 
S.F.). * 

o Purchase or otherwise acquire entry site property (approximately 7 
acres).* 

o Improve entry site.* 

o Construct multi-lane entry complex.* 

o Construct employee parking area.* 

o Demolish.existing roadability station, administration building, 
gate complex, LCL buildings 1 and 2, and other miscellaneous 
structures. 

o Construct new M&R building (approximately 50,CX)O S.F.).* 

o Convert existing building to readability station (approximately 
18, 000 S. F. ) • 

o Construct power and facility maintenance shop. 

o Con.struct fueling system. 

o Improve entrance at Western Avenue. 

o Purchase and install additional container cranes and install 
necessary securing devices. 

o Construct marine building (approximately 25,000 S.F.). 

o Add to Customs building. 

o Rehabilitate portions of marshalling yard and other leasehold areas 
or improvements. 

o Conduct E.I.S. 

o Relocate and rehabilitate electrical sub-station and related 
distribution system. 

~ Construct new LO... building (approximately 100,000 S.F.).* 

o Construct intermodal rail yard.* 

. r ·~ \ 
;-,·· 



. . ·' . , 
• 

o Construct marine forage building.* 

o Construct wharf service building(s) and provide shore power connec
tions for vessels. 

O Engineering, contingency and improvements of temporary nature. 

o Entry sign. 

PHASE II 

o Construct extension of berth (700+ lf). 

O Develop Area C for parking (15 acres). 

o Engineering and contingency. 
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STATE OF NEW YORK ) 
)ss. 

COUNTY OF NEW YORK ) 

• • 

On the /.,2r,/ day of .:,-...,,, ~ , 1985, before me 
personally came SUSAN FRANK, to me known,who, being by me duly 

· es at 

e Comnissioner ot Ports and Terminal s of The City 
or one or the corporations described in ahd which 
executed the foregoing instrument; that she knows the seal of 
the said corporation; that the seal affixed to t~e said 
ins trument is s uch corporate s eal; that it was .so affixed by 
order ot the Board of Estimat e o! the C ity; and that s he signed 

.her name theret o by like order . 

. , .__ . ·~ 

BRUCE 8 . W':ISSMAN ·- . :·,.~! 
Nota,y Public S! .19 of New J:otl \1 

No. :i. ··, \).t. i 1~1 ~ :,j 
:CuaJlfled In New York County ;;~ 

Commlasioo Expires Man:ti 30, 1 ,.'· 
•• J 

· . ..... ._ . . 
"'. ~ .• .. ..: . . .. ~-

.. .. .... ,~· . . 

. . ~·· 

- • • 1'· .. . ~. · .. ·.. . .... 
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STATE OF NEW YORK ) 
)ss. 

COUNTY OF NEW YORK ) 

On the 11th day of June, 1985, before me 
personally came Peter Goldmark, to me known, who, being 
by me duly sworn, did depose and say that hi resides at 
9 Prospect Park West, Brooklyn, New York 11215, that he 
is the Executive Director of the Port Authority of New 
York and New Jersey, one of the corporations described 
in and which executed the foregoing instrwnent; that 
he knows the seal of the said corporation; that the 
seal affixed to the said instrument .is such corporate 
seal; that it was so affixed by order of the 
Corrmissioners of the said corporation; and that he 
signed his name thereto by like order. 

RALPH T. VERRI~ 
NOTARY PUBLIC. STATE Of ,~EW Y.ORl 

No. 52-9-161025 
Qua:ili~d ,n Suitol~ County CV 

Commission E.xp:res March ~o. 19 6 lP 



STATE OF NEW YORK ) 
)·s s. 

COUNTY OF NEW YORK ) 

, 1985, before me 
to me known, who bein b 
he resides at 

that he is the Director, Port 
or u or1 y of New York and New Jer~ey, one 

of the corporations described in and which executed the foregoing 
instrument; that he knows the seal of the said corporation; 
that the seal affixed to the said instrtunent Is such corporate 
seal; that it was so affixed by order of the C~issioners of 
the said corporation; and that he signed his name thereto by 
like order. 

STATE OP NEW JERSEt 
)ss. 

COUNTY OF UNION ) 

(notarial seal and stamp) 

On the 
personally came 
being by med 

10th. day of June, , 1985, before.me 
to me known, who, M.P. Mc Lean, Jr. 

• • • • •··• • • •• ! I! I' 

resides a I 

that he is 

the President of United Stajes Lines, Inc., one of the 
corporations described in and which executed the foregoing 
instrument; that he knows the seal of . the said corp-oration; 
that the seal affixed to the said instrument is such corporate 
seal; that it was so affixed by order of the board of directors 
of the said corporation; and that he signed his name thereto by 
like order. 

~MA'\U MM . 
(notarial seal and st~ 



STATE OF NEW YORK ) 
) SS. 

OOUNTY OF NEW YORK ) 

of c.}u/1/~ , 1985, before me 
to 111e known,who, being by me duly 

tha ner ors e e rm1nal s of The City 
of New York, one of the corporations de s cribed in and which 
executed the foregoing instrument; that she knows the seal of 
the said corporation; that the seal affixed to the said 
instrument is such corporate seal ; that it wa s . so affixed by 
order of the Board ot Estim~te of the City; and that she signed 
her name thereto by like order. 

BRUCE B. WEISSMAN 
Notary Public, State of New York 

No. 31-4621797 ., 
Qualified in New York County ·. 

Commission Expires March 30, 19fr? 
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STATE OF NEW YORK ) 
) s s. 

COUNTY OF NEW YORK ) 

On the 11th day of June, 1985, before me 
pe rsonally came Peter Goldmark, to me known, who, be i ng 
b me dul did de sides at 

that he 
t e Port Authority of New 

Jersey, one of the corporations described 
executed the foregoing instrument; tha t 
seal of the s aid cor poration; that the 

s eal a f fixed to the said instrument i s such corporate 
seal; that it was so affixed by order of the 
Conmissioners of the said corporation; a nd tha t he 
signe d his name thereto by like . order. 

RALPH T. VERRILL 
NOTARY PUBLIC. STATE Of 1EW VORK 

No. 52·946 1025 
Qua:,l ied in Sulfot~ County ~ 

Commission E.xpires March .::0, 19 dJW 
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STATE OF NEW YORK ) 
)ss. 

CX)UNTY OF NEW YORK ) 

On the day of , 1985, before me 
personally came Anthony_.}. Tozzoli, to me known, who bei 
d 1 sworn, did .!!!.Fos e and say that he resides at 

11111111111 , -., - -, that he is the D , or 
p rt~ the Port Aut'1"o'r"'Tty of New York and New Jersey , one 

of the corporations described in and which executed the fo r egoing 
instrument; that he knows the s eal of ·the said corporation; 
that the seal affixed to the said in s trument is such corporate 
seal; that it was so affixed by order of the C9mnissioners o f 
t he s a i d corpora t i on ; and t ha t he s i g n e d h i s n·ame t he re t o by 
l i ke order • 

STATE OF NEW JERSEY) 
) ss . 

CX)UNTY OF UNION ) 

(notarial seal and s tamp) 

On the 10th day of June , 1985, before me 
personally came M. P . McLea n, Jr. to me known, wh o , 
be i ~g by me du l~ n........,gJ,,,g de~nd saL....L,b,,,&U. hlft•lll 
res ides at • - ~ , - · 11117 ~ •• 

that he is 
the President of United S tat es Lines , Inc., one of the 
corporations described in and which execut ed the foregoing 
in s trument; that he knows the seal of the said corporation; 
that the seal affixed to the said ins trument is s uch corpora te 
seal; that it was so aff i xed by orde r of the board of d.i r ector s 
of the sa i d corporat i on; and thsi he signed hi s name ther e t o by 
like order. 

(nota ri al seal and stamp) 
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Account 

AMENDED AND RESTATED 
AGREEMENT 

OF 
LEASE 

between 

TH!: CITY OF NEW YOi~K 

DEPARTMEN~ or PORTS AND TERMINALS, 

.1'~ssor, 

and 

UNITED STATES LINES, INC., 

Lessee. 

Dated as of:· June 30, l-983 

• • • #!\"• • . 

. :.•_ 
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i 
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THE CITY OF NEW YORK 

DEPARTMENT OF PORTS AND TERMINALS 

THIS AMENDED AND RESTATED LEASE (the "Lease") made 
/ 

as of the 30th day of June, 1983 between the City of New 

York ("Lessor") acting by and through {ts Commissioner of 

Ports and Terminals ("Commissioner"), and UNITED STATES 

LINES, INC., a corporation organized and acting under and by 

virture of the laws of the State of Delaware, having a place 

for transaction of its business at 27 Commerce Drive, 

Cranford, New Jerse·y, 07016, ("Lessee"); 

WHEREAS, Lessor, acting by and through the 

Commissioner of the Department of Ports and Terminals of the 

then Economic Development Administration, did enter into a 

certain lease dated as of the 21st day of December, 1~73 

[the "Original Lease"), and 

WHEREAS, by Local Law 28 of 1977, the Department 

of Ports and Terminals has succeeded to all the rights, 

duties and responsibilities of the Economic Development 

Administration in connection with the Original Lease; and 

WHEREAS, the ·Original Lease contains a Schedule B 

which is~ Work Scope for improvements which the parties 

intended to make to the premises demised thereunder, which 

improveme~ts have been substantially completed; and 

WHEREAS, the parties wish to set forth in this 

Lease an updated work scope which provides for necessary 

capital rehabilitation of certain portions of the demised 

premi~es and otherwide ame~d and clarify the Original Lease; 

and 



,-

,: .. 

WHEREAS, the parties intend that, subject to the 

availability of funds in the New York City Capital Budget, 

and subject to the consent of Lessee, Lessor will reimburse 
/ 

Lessee for the cost of rehabilitating these portions of the 

demised premises and that the rent due under the Lease will 

be increased to reflect the cost of this work; and 

WHEREAS, this Lease has been approved by resolution 

of the Board of Estimate, , 1983 (Cal. No. ) ' 

a copy of which resolution is annexed hereto and made a part 

hereof as Schedule A; 

NOW THEREFORE; the original lease is hereby amended 

and restated as follows: 

Lessor, for and in consideration of the rents, 

covenants, terms and conditions hereinafter to be paid, per-

formed, kept and observed, by these presents doe~ lease, and 

Lessee does lease from Lessor, the premises hereinafter des-

cribed {the "Demised Premises"). 

PREMISES 

The Demised Premises shall consist of the following 

property situated on the Arthur Kill, in the County of 

Richmond, City of New York, including all structures, 

buildings, improvements owned by Lessor and situated thereon: 

A. The real property described by metes and bounds in 
Schedule B-1 attached hereto, within the area 
generally outlined in red on the print attached 
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B. 

c. 

D. 

hereto as Schedule B-2 and designated thereon as 
Parcels A (comprising approximately 12.5 acres), 
B (comprising approximately 175 acres), and C (com
prising approximately 15 acres) including upland 
areas, creek beds and banks and the area between 
the mean water line and the pierhead and bulkhead 
line as shown thereon. .,, · 

In . the eve.nt of any· discrepancy between the des er ip
t ion by metes and bounds and the general outline 
shown on Schedule B-2, the description by metes and 
bounds shall control. 

·All stcuctures, buildings, improvements, filled 
areas, f i_xtures, · crane rails and developments already 
made or.to be made, erected, constructed or installed 
by Lessee on the afor~saio area~. 

Five .(5) container cranes, four (4) of which are 
known as the "Pepsico" cranes and one (1) of which 
is known as the "Peiner" crane. 

Lessor also permits Lessee and any other person 

permitted upon the Demised P~emises by the terms of th~s Lease 

to use in connection with.the permitted operation of the Demised 

Premises all waters over which the City of New York may have 

ownership or jurisdiction ~hich are adjacent to the Demised 

Premises or which may be necessary or convenient to afford 

access thereto for vessels using said premises. 

INITIAL TERM 

This Lease is an amendment and restatement of the 
··-

Original Lease. -The· initial -term of· this Lease 0-and the Or;_fginal 

Lease began on-March 7, 1974 (the "Effective Date"~and shall 

expire on August 30, 2006. The terms con~ained herein shall 
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become effective and shall supersede the terms of the Original 

Lease as of the date hereinabove first stated. The Original 

Lease commenced on August 30, 1976 (the "Commencement Date .. ) • 

. Lessee and Lessor, for themselves, their successors 

and assigns, hereby covenant, promise and agree to the follow-

ing terms, covenants and conditions. 

USE OF PROPERTY 

FIRST: (a) Lessee will use the Demised Premises for 

marine related purpose~orily, and for no other purpose except 

with the prior written approval of the Co~missioner in each 

instance. As used herein, "marine related purposes" shall 

include, without limitation, the use of the Demised Premises 

by vessels own.ed, chartered or operated by Lessee or any sub

tenant permitted by Article THIRD of this Lease, or by any 

other party for whom a wharf facility operating firm operating 

on the premises as permitted by this Lease is providing 

services at the Demised Premises for loading and off-loading 

cargo, receiving, storing, packing, unpacking such cargo, and 
. -

any containers or other equipment used in transporting said 

cargo, whether such cargo is moved to or from the Demised 

Premises by truck, rail.or otherwis·e;- and for any and all 

operations ancillary to the abcrv-e; including warehousing. 

(b) Lessor makes no representation as to ifie 

legality of the use of the Demised Premises for Lessee's~in-

tended purposei. If the proposed use is declared illegal by a 

court of ~ompetent jurisdiction~ Lessee agrees that -
-4.....; 
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Lessor, its agents, officers, employees and Commissioner, or 

any person whatsoever,· shall not be liable for any damages 

arising out of or related to such illegal use or propo,,sed 

use. 

(c) Lessee may, however, in the event of such 

a declaration of illegality by a court of co~petent jurisdic-

tion, and notwithstanding the provisions of Article TE~TS 

herein, terminate this Lease by giving notice of termination 

to the Commissioner within ninety {90) days of a fin3l order 

of a court making such declaration. In such event, Lessee 

shall have no further obligations under this Lease after the 

effective date of termination specified in such notice for 

termination. 

(d) Lessee· shall not use the Demised-~remises 

in any ~anner which is inconsistent with the provisions of 

Section 30 of that certain lease, made as of August 30, 1971, 

between The City 6f New York, and the Port Authority of ~ew 

York and New Jersey for the construction and operation of a 

Consolidated Passenger Vessel Terminal and this Lease _is 

subject to the .provisions of said Section 30. In accordance 

with __ said Lease the Demtsed. Premises shall not __ t,_e used to 

accommodate or berth a seagoing vessel:or vessels engaged 

primarily in carrying more than 320 ?ersons as passengers ·and 

loading not more than 1,000 long tons of cargo on voyages 

extending for not less than 24 hours, wi t-hout the prior 

written approval of the Commissioner in each instance. 

prohibition shall be inap~lic3ble to vessels which are 

-5-
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engaged in military or naval service. In the event that 

there is a berthing or accommodation of such a vessel or 

vessels at the Demised Premises, all revenues derived there.,, 
from shall be payable to The Port Authority of New York and_ 

New Jecsey, notwithstanding the fact that such berthing or 

acco~modation may be occasional, casual or inadvertent. Such 

payment-is in addition to any other remedy which The City of 

New York may have against Lessee for said breach, including, 

but not limited to ter~ination of thi~ Lease. 

(e) Lessee agrees to use the Demised Premises 

under the Lease as its principal wharf facility for all of 

its containerships which call at the Port of New York and New 

Jersey throughout the initial term and any renewal terms of 

.the Lease. Lessee further agr~es to use its best efforts to 

maximize the flow of its cont3iners and cargo through the 

Demised Premises, subject to all appli~able laws and the rules 

and regulat-ions CY- the Federal Maritime Commission and any 

other governmental bodies ha~ing jurisdiction. 

ASSIGNMENT OR MORTGAGE 

SECOND: ~~cept as otherwise provided in this Lease,. 

Lessee shall not at __ any time assign, mortgage, or pledge this 

Lease or any part thereof, or in any way charge or encuraber 

the rights or property granted herein, or any part thereof, 

or issue or grant any permit or license to use the Demised 

Premises or any part thereof, whether for wharfage or any 
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other purpose except as otherwise expressly permitted by the 

terms of this Lease, without the prior·written consent of 

Lessor, which consent shall not be unreasonably withheld or 

delayed. No such co~sent shall provide for the amount of 

rental to be charged by Lessee for any assignment of the 

Demised Premises or any part thereof or the granting of any 

permit to use the said Demised Premis~s or any part thereof 

by persons other than Lessee, its officers, employees and 

agents. 

The gran~ing· by Lessor of c6n~ent to any of the 

foregoing in one or more instances shall not dispense with 

the necessity for Lessee thereafter to obtain consent as to 

any further assign;aen t, rn.or tgage, pledge, charges, encu:nbr ances, 

permit or license, as aforementioned. Insofar as ~his Article 

affects wharfage of vessels, in those instances of emergency. 

where it is impract.icable to obtain prior written consent, 

then such consent ~ay be obtained orally or by tele~hone at 

the ti~e of emergency, and thereafter promptly confir~ed in 

writing. Nothing in this Article contained shall require 

Lessee to make a-whacfag~ or pther charge to thos~ whom it 

.permits to use .. the Demised Premises as- an accommodation, or 

require Lessor's consent to any use of the pro:Jerty by others 

in the regular course of Lessee's business. 

Notwithstanding anything to the contrary hereinbefore 

in this Article provided, Lessee shall have the absolute right 

to assign this Lease to any subsidiary controlled by Lessee, 
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or to any corporation in which Lessee has an interest, 

provided that in the latter case, Lessee shall execute and 

deliver a guarantee of the performance by such assignee.of 

its obligations under the Lease; or to any successor corpora~ 
\ 

tion which shall be created as a result of merger, consolida-

tion, or reorganization of Lessee. Any such assignment shall 

provide- that the assignee covenants· to perform all the obli-

gations imposed on the Lessee by this Lease but otherwise Qay 

be on such terms as Lessee in its sole disc~etion may dete~~ine, 

and the r~strictions contained in the Eirst two paragraphs of 

this Article SECOND shall not apply to such assignment. 

Further, Lessee shall have the absolute right to contr~ct 

with one or more third parties for the provision of . " wnar ,._ 

·f~~ility, warehousing, cargo operating, stevedori~g and associ-

ated inland services at the Demised Premises, on such ter~s 

and conditions as Lessee in its sole discretion raay deter~ine, 

and in connection therewith said third parties may use all of 

the facilities and equipment on the Demised Premises and may 

provide such serv1ces for Lessee and for subtenants under 

subleases permitted or approved in accordance with this Lease, 

and such use and acitiyities silall_not be deemed to violate 

any of the provisi~~s of Article S~CO~D or Article THIRD of 

this Lease. Partie~·other than ·Lessee and permitted sub-

tenants may also bring vessels to the facility and receive 

services from any terminal operator on terms determined by 

the Lessee, provided Lessor shall have given prior written 
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consent thereto, but such consent shall not stipulate rentals 

or other charges and Lessor shall not be entitled to receive 

any portion thereof. / 

SUBLEASES 

THIRD: Lessee shall have the absolute right to 

sublease all or portions of the demised premises to one or 

more bona-fide wharf facility, stevedoring ?r other marine or 

associated operating firms, which may but need not include 

firms in which Lessee -shall have an interest, provided that 

promptly after the execution of each such sublease, Lessee 

shall notify Lessor, in writing of the existence of such 

sublease, the name of the.subtenant thereunder, and the 
; 

du~ation thereof, and provided further ~~at no such su~lease 

shall ~e deemed to relieve Lessee of any obligation to Lessor 

hereunder, including specifically but without limitation th~ 

obligation to pay rent as provided in this L~as~. Any s~ch 

sub~lease_as aforesaid shall ~e--for such periods and on such 

terills and conditions as Lessee raay in its sole discretion . 

deternine. With the ex6eption of the subleases provided for 

hereinabove, no other _s_~~le._ase sha_ll be mad~ _by Les~ee. exce:slt. 

with the prior consent of _the Co~missioner in each instance_ 

The use of the demised premises_by a permitted sub-tenant 1.n 

accordance with this Lease shall not be deemed to violate any 

of the provisions of Article SECOND of this Lease, nor be 

conditioned in any way on sharing of revenues by Lessor. 

-9-
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RENT 
FOURTH: 

A. Lessee will pay or cause to be paid to Lessor, its 
successors or assigns, at the office of the Commissioner: 

/ 

(1) From the Effective Date Base Rent of Two Million 
Two Hundred Thousand Dollars ($2,200,000) plus 
Fifty-four Thousand Five Hundred Dollars {$54,500) 
from March 7, 1977 for the rental of 12.~ acres of 
Parcel A. 

(2) From the Commencement Date, Four Hundred 
Fifty -Nine Thousand One Hundred Ninety Four 
Dollars ($459,194.) per annum, representing an 
annual sum equal to one thirtieth (l/30th) of the 
sum of (i) ·$4,824,09~.83 (being the amount owipg 
by Lessee ta Lessor as of the date hereof as rent 
under that certain Lease dated May 23, 1961 
covering Pieis 59, 60, 61, 62 ~nd 76 North River) 
and (ii) any other amount payable by Lessee to 
Lessor in accordance with said Lease for deferred 
maintenance, repairs and dredging. 

{3} From the Commencement Date, any additional 
amount paid oi payable by Lessor after Oc~o~er 1, 
1973 with respect to claims by third parties for 
payment of construction costs for work done in 
accordance with the provisions of the aforesaid 
Lease dated May 23, 1961, as amended, divided by 
the number of years or portions thereof remaining 
unexpired under the initial term of this Lease at 
the time such payment shall have been made by 
Lessor. 

{4) From the date of execuc1on of this amended and 
restated lease, One Million Four Hundred Ninety
three Thousand Six Hundred Fifty-two Dollars and 
twenty-nine cents ($1,493,652.29) per annum, 
representing an amount equal to, eight point one 
eight one per cent {8.181%) annually of~f~e total 
actual construction.cost of the Improvements as 
certified by the Chief Engineer. _The actu~l cost 
of con-struction shall include, without 
limftation: (i) expenditures for construction, 
surveys, appraisals, subsurface exploration, fill 
and site preparations, grading, sewer and other 
utility-installations, demolitions, surfacing of 
roadways, sidewalks and parking areas, design con
sulting, engineering and 
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architectural fees, insurance and surety bor.d 
due ing construction; (ii) cos ts incidental to the 
foregoing •. 

(5) Fcom September 23, 1976, an annual amount eq,~21 
to $450,000 for the Pepsico cranes and from August 
30, 1976 a further annual amount of $98,172 for 
the Peiner Crane. 

(6} For Improvements made pursuant to Article 
Eighth hereof after the date of this Lease and any 
of the improvements listed in Schedule D-2 for 
which Lessee is reimbursed, an annual amount which· 
would be sufficient to amortize each sura 
reimbursed to Lessee ovec a period of twenty years 
with interest at twelve percent {12%) per annum. 
This amount shall be calculated as of November 30 
each year ~urlng the term of this Lease and shall 
be based on the reimbursements to Lessee dur1ng 
the previous year. For the pucposes of the 
calculation, the amount reimbursed to Lessee shall 
be increased by adding interest on the amounts 
reimbursed to Lessee at twelve percent (12%). per 
annum for the period from the date which is 5 
business days after the New York City Depart~ent 
of Finance cu~s a check to Lessee oursuant to 
Article Eighth hereof to January 7~ of the 'next 
year. If Lessee can prove that it did not cash 
the check within 5 business days from the date it 
was cut by the Depart~ent of Finance, Lessor will 
adjust the interest charges accordingly. Payment 
of rent pursuant to this Article 4A. (6) shall 
commence on January 7, 1984 and shall continue to 
be made on the seventh day of each quarter during 
the Initital Term of this Lease. 

B. Payment of rent hereunder shall be ··made in advance in. 

quarterly installments on the Effective Date and each 

three months thereafter. In th~_event of termination 

of this Lease, for any reason other than default by 
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Lessee, Lessor shall repay to Lessee any rent in excess 

of that accrued pro rata to the date of such 

termination. / 

C. In the event that payment of any of the rent or other 

charges due under this Lease shall become overdue for 

thirty (30) days beyond the date on which it is due and 

payable as in this Lease provided, a late charge c! 

1.5% per month (computed on a 30 day month) on the sums 

so overdue shall beco~e immediately due and payable to 

Lessor as liquidated damages for the administrative 

costs and expenses incurred by Lessor by reason of 

Lessee's failure to make prom~t payment and said _late 

charges shall be payable by Lessee without noti~e or 

demand. No failure by Lessor to ins{st upon t~e\ strict 

performance by Lessee or Lessee's obligations to ?ay 

late charges shall consititute a waiver by Landlord of 

its right to enforce the 9rovisions of this Article i~ 

any instance therearter oc~~rring. 

REt1EWAL 

FIFTH: (a) Lessee shall ~ave the right, exercisa~le 

by notice to Lessor given not less. than-three mont~s before 

the expiration of the initial or any renewal term of this 

Lease as herein provided, to renew this Lease for seven suc

cessive periods, the first six renewal terms to be each for 

ten (10) years; and the seventh and last to be for six and 
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one half (6 1/2) years. In the event such notice is given, 

and provided Lessee shall h ave kept and observed all the 

terms, covenants and conditions in this Lease contained,. 
/ 

except for such defaults as have been cured or waived then in 

that case this Lease will be deemed renewed for the pertinent 

renewal term on the same terms, covenants and conditions as 

are contained in this Lease, except for appropr iate 

modification of the periods for which successive renewals may 

be had and an increase in rentals as · provided immed iately 

hereafter. For each renewal term, the anDual rental shall 

be the annual rent paid during the preceeding term plus an 

addition of 5.25% of the preceeding term's annual rent, 

provided, however, that ~he renta l during the first renewal 

term shall be equal to ~be sum of the amount . 

during the initial term for Base Rent.17plus the 

annually pursuant to clauses (4), (5) and (6) of "A" of 

Article FOURTH , plus 5.25% of this sum. 

(b) Notwithstand ing Article FIFTH (a) above, after the 

expiration of the Initial Term of this Lease: 

(1) Lessee s hall have the right to exclude any or 

all of the Pepsico cranes and the Peiner crane from this 

Lease , in which case the total rental which wciuld hive been 

payable pursuan.t to Article FOURTH A (5) upon renewal of this 

Leas e shall be reduced by ~118,406 per annum for each Pepsico 

Crane so excluded and by $103,326 per annum if the Feiner 

crane 1s excluded; and 

(2) In the event that Lessor and Lessee agr ee 
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that any of the Improvements set forth in Schedule C attached 

hereto has deteriorated to the point where it must be replaced 

or completely rehabilitated, the rental which would have been 

payable pursuant to Article FOURTH A (6) upon renewal of this 

Lease shall be reduced by the amount or amounts calculated as 

set forth on Schedule C, provided, however, that Lessee shall 

pay rent with respect to each amount reimbursed to Lessee pur-

suant to Article FOURTH A (6) for a period of not less than 

twenty (20) years. For instance, for reimburseme~ts made prior 

to November 30, 1983, Lessee shall commence paying rent on 

January 7, 1984 and shall continue paying rent until at least 

January 7, 2004. Similarly, for reimbursements made between 

November 30, 1983 and November 30, 1984. Lessee shall commence 

~ental payments on January 7, 1985 and shall continue paying 

rent until at least January 7, 20005. 

ADVERTISING 

SIXTH: No advertisement, notice or sign shall be placed 

or fixed to any of the structures, appurtenances, or any other 

part at the outside or inside of the Demised Premises, except 

such as shall have first received the written approval of the 

Commissioner. 

The Commissioner may place and affix to any of the struc

tures, appurtenances or any other part of the outside or inside 

of the Demised Premises, but not so as to interfere with the 

use and occupancy thereof by Lessee, an appropriate sign or 
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signs designating the Demised Premises as City owned under the 

jurisdiction of the Department of Ports and Terminals. 

SECURITY DEPOSIT 

SEVENTH: Lessee shall furnish either a surety b~d or 

irrevocable ietter of credit from an Institutional Lender (as 

such term is defined in Article 45) equal to one-fourth (l/4th) 

of the annual Base Rent. Any such letter of credit shall con

tain an "evergreen clause," i.e., a clause stating that the 

letter.of credit shall automatically be ·renewed for a one year 

period upon each anniversary of its commencement date unless 

at least 30 days prior to such date the bank notifies Lessor 

and Lessee in writing that it elects not to renew such letter 

of credit. In such event, Lessor raay draw funds under the 

letter of credit by presen~ation of its sight draft o~ly, 

provided, however that-such funds may be drawn only if Lessee 

has failed to provide Lessor with alternative security which 

satisfies the terms of this Lease within 15 days of the date 

of the banks' notification of th~ Lessor of its decision not 

to renew the letter of credit. Any dispute under any such 

letter of credit shall be heard and determined in the courts 

of the United States or the courts of the State of New York 

located in the City and County of New York. In place of such 

bond or letter of credit Lessee may deposit with the Comptroller 

securities of The City of New York, the market value of which 

shall be in an amount equal to one-fourth {l/4th) of the annual 

Base Rent, as security for the faithful performance of each 

-15-



. ·-... 
and every term, condition, and covenant of this Lease. Interest 

paid on any securities of The City of New York so deposited by 

Lessee shall belong to Lessee and sh~ll be paid or p~id over 

directly to Lessee. 
/ 

WORK TO BE PERFOR.'-1:ED BY LESSEE 

EIGHTH: Lessor may, subject to the availability of funds 

in the New York City Capital Budget, and subject to the consent 

of Lessee, elect to finance the construction ·of all or any 

portion of the Capital' Improvements to the Demised Premises 

set forth in Schedules D-1 and D-2 attached hereto (the 
. 

nimprovements") notwithstanding the fact that the work described 

in ScheduleEmay have be;::~=:ple tE:i]Pr_ior to the date of 

this Lease·.· Lessor may not elect to finance the cost,6f any 

of the Improvements unless the Office of' Management and Budget 

of The City of New York has issued a Capital Project Number 

("CP Number") for the Improvement or otherwise certified that 

funds are available for the Improvement. 

If Lessor elects to finance the Improvements, Lessee 

agrees to sell, and Lessor agrees to purchase all of the mate-

rials other than consumable Lessee supplies required, 

necessary or proper for or incidental to the construction of 

any such Improvements. The price of such materials shall be 

their cost to Lessee. 

If Lessor elects to finance the Improvements, Lessee 

agrees to construct the work and to perform all work, labor 
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and services, necessary or proper for or incidental to the con-

struction of any such Improvements. Lessor shall pay for such -----
construction, work, labor and services, the actual cost thereof ----
to Lessee, up to the amount set forth in the CP Number or other 

certification, as the same may be amended from time to time. 

The enumerated items of work in Schedules D-l_and D-2 are 

of necessity general in nature and are set forth primarily for 

descriptive purpo?es. 

Lessee shall file with the Commissioner of the Department 
---- -------·- .--

of Ports and Terminals,. fo_F her review and subject to her approval, 
. - ---- -

all plans and specifications for all Imp~ov~ments to be performed 

hereunder, anq~-~-~racts with engineers, architects, sur

veyors, general contractors, contract documents, bidding proce-

<lures, award of contracts, engineering contracts betw_~en Lessee ------- . 
and consulting engineers, aDd other major agreements affecting 

the construction of all the aforesaid Improvements. --
All work to be performed, whether specifically described 

in Schedule D nr 6therwise required, shall be subject to final 

-plans and specifications to be prepared by Lessee and approved 

by the Commissioner. The final plans and specifications may be 

modified or revised with the approval of the Commissioner. 

It is the intent of the parties that the Improvements 

shall be scheduled, so far as practicable, in the ord~r out-

lined in the Phase Plan incorporated as Schedule D-3. 
---

The final plans and specificatio~~, when_approved by the 

Commissioner, shall be deemed incorporated without further 
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action as part of this Lease, as shall such modifications or 

revisions of these final plans and specifications approved by 

the Commissioner. 
/ 

All work shall be performed in accordance with sound 

engineering. procedures and in a good and workmanlike manner to 

the satisfaction of, approval of and acceptance by the 

Commissioner, and 

(a) in accordance with the final contracts, plans and 

specifications and any modifications or revisions thereof 

approved by the Commissioner. 

(b) in accordance with applicable Federal, State and 

City Laws, Rules and Regulations. 

It is the intent of this Lease that the work pr~ceed 

with due diligence, and Lessee under takes on its part,- to expe-

dite the work to the best of its ability. 

Delays caused solely by, but not limited to, acts of 

God, strikes or labor disputes (not brought about by any act 

or omission of Lessee or its contrac~or or subcontractors), 

war, national emergencies making performance temrporarily impos-

sible or illegal, injunctions or stays issued by any Court 

having jurisdiction over Lessor or Lessee, and other supervening 

conditio~ entirely beyond the reasonable control of either 
. - . 

party, shall not be--deemed to be a default of Lessee. 

Prior to the commencement by Lessee of any construction 

or improvement as hereunder provided, Lessee or its contractor, 

contractors, or sub-contractors shall furnish the Commissioner 

-18-
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with standard payment and performance bonds of a surety 

company authorized to do business in the State of New York, 

with evidence that the premiums therefor are fully paid, to 

d 
/ . 

secure the faithful performance of each contract an as security 

for the payment of persons performing labor oc furnishing mate-

rials under each said contract. 

When any work hereunder for which a bond has been furnished 

has been completed, said bond shall be surrendered by Lessor 

and Lessee to the bonding. company for cancellation thereof, 

accompanied by a statement by the Commissioner that said bond 

is no longer required. 

All materials hereunder sold to Lessor shall become the 

property of Lessor upon delivery to the work site and ~rior to 

installation. 

The purchase by-Lessee of the materials sold hireunder 

shall be a purchase or procurement for resale to Lessor. With 

res?ect to the materials to be furnished by Lessee hereunder, 

Lessee at· the request of Lessor shall furnish to Lessor such 

bills of sale and other instruments as may be required by it, 

pro?erly executed, acknowledged and delivered, assuring to The 

City of New York title to such materials free of liens or encum-

brances, and Lessee shall make or ot~erwise identify all such 

materials as the property of the City.· Notwithstanding the 

transfer of title of such r.iaterials upon delivery to the Dem"rsed 

Premises, Lessee shall have the full and continuing responsi-

bility to install such materials, protect them, maintain them 
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in a proper condition and forth-with repair, replace them and 

make good any damage thereto, theft or disappearance thereof, 

and furnish additional materials in place of any that may be 
/ 

lost, stolen or rendered unusable, without additional cost to 

Lessor until such time as the wock to be performed under this 

Lease is fully accepted by Lessee. Such transfer of title 

shall in no way affect any of Lessee 1 s obligations hereunder. 

If, after title has passed to The City of New York but before 

installation, any of such materials are rejected as being defec-

tive or otherwise unsqtisfactory, title to all such materials 

shall be deemed to have been transferred qack to Lessee. 

The purchase by sub-contractors of materials to be sold 

hereunder shall also be a purchase or procurement for iesale 

to Lessor (either directly~~ through other sub-contrrctors). 

Subcontract agreements 

j 

\ 
\ 
I 
\ 

j 

materials prior to and 

shall provide for the resale. of su_c_h . ~ 

separate and apart from the incor?orat:on \ 

of such supplies and materials into the permanent construction I 

and for the separation of the sale of materials from the work 

and labor, services, consumable supplies and any othe~~atters 

to be provided. 

All sub-contract agreements made in connection with this 

Lease shall provide for separate prices for (1) materials and 

(2) all other services and matters. 

Such sub-contract agreements shall provide for the separa-

tion of the sale of materials from providing and performance 

of the work and labor and other things to be provided. Such 
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separation shall actua lly be followed in paract ice, including 

the separat ion of payments for supplies and mater i als from the 
-

-ayments for other work and labcr and other things to b~ provided . 
/ 

Where required for tax exemption , Le s see and its sub-

contractors and material men shall obtain any and all necessary 

Contractor Exempt -Purchase Certificates or resale certificates 

from the appropriate governmen tal agency or agencies , and furnish 

a "Contractor Exempt Purchase Certificate" or resale certificate 

to al l persons, firms or corporations from wh ich they purchase 

s upplies and ma ter ial s _for the performance of the work covered 

by, and to be resold u~der , the terms of this Lease. 

Unless such subcont r acts , including subcontracts made by 

subcontrac tors, are as hereinabove required as to form and 

substance , no payment fo r :the cost of any of the materials or 

services furnished pursuant to such contracts shall be made by 

Lessor. Proposals for cha ng e orders must be submitted to and 

ap?roved by Lessor. before Le s see can request payment for the 

-

\ 

\ 

i 

work a uthor ized by the change order. 
/ ! 

From time to tir.ie during the performance of the work, 

but not more than once every thirty ( 30 ) days , Lessor shall by 

agreement set a date upon which all contractors . performing 

work pursuant to this Article 8 shall be required to sub~it 

tentative or "penciled" copies of their reque~ts for payment 

containing description of the work for which payment is sought. 

If payment i s sought for work authorized by a change order, 

copi es of the approved change order must be attached to the 
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requisition on a form approved by Lessor. Within five 5 days 

of this date, representatives of Lessor, Lessee, the contractors, 

and, if applicable, a~y consulting engineer engaged by Lessee 

(the "Consulting Engineeru) shall meet to review each iuch 

"penciled" requisition. The parties will agree upon the dollar 

amounts of all contract work and change orders that have been 

completed and can be requisitioned for payment. Any disputed 

items will be paid on a partial basis as agreed by all parties 

or stricken from the requisition to be resolved at the next 

monthly meeting. 

The contractors will then finalize their requisitions 

in accordance with the agreements reached at the meeting and 

re-submit copies of it to Lessee's representative who will 

arrange to have them signed as approved by represent~tives of 

Lessor, Lessee, and, if applicable, the Consulting Engineer. 

Lessee's representative will then forward four fully executed 

copies of the requisitions to Lessor's office at the Battery 

Maritime Building, Foot of Whitehall Street, NYC, NY 10004, to 

the attention of Lessot's Project Manager. These requisitions 

shall be accompanied by: 

(a) cancelled c~ecks, invoices raarked paid or 

such other evidence as may be reasonably satisfactory to Lessor 

that contractors and consultants have been paid by Lessee; 

(b) a verified statement in the form ·prescribed by 

Lessor's Engineering Audit Officer setting forth the informa-

tion required by Section 220 of the NYS Labor Law; 
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{c) Non-Discrimination Certificate Form 40; 

(d) ·tour (4) orioinals of all invoices and bills 

and a numbered cover letter stirnmarizing all bills for which 
/ 

payment is sought, broken out by- contract. 

All final requisitions will be subject to review and 

sign-off by Lessor's Chief Engineer and, finally, to pre-audit 

and sign-off by Lessor's Engineering Audit Officer. After 

signing off, Lessor's Engineering Audit Officer will send a 

payment voucher to the New York City Finance Department with a 

copy to Lessee's repres~~tative. The Finance Department will 

then make payment to Lessee within seven (7) business days. 

Lessee, in awarding or entering into any contracts 

for the accomplishment of the Improvements, when the entire 

cost of such work shall e~ceed $50,000, shall prepare. separate 

specifications for (1) plumbing and gas·fitting, (2) steam 

heating, hot water; heating, ventilating and air conditioning 

apparatus and {3) electric wiring and standard illu~inating 

fixtures. Lesse shall award separate contracts for the work 

covered by sucn separate specifications. 

The cost of repairing, replacing or making good, in 

accordance with the foregoing provisions of this Article EIG~TH, 

(as distinct from Article FIFTEENTH}, any materials damaged, 

stolen, rendered unusable, or which have disappeared or been 

rejected shall, to the extent not covered by insurance or re-

paired, replaced or made good by the supplier thereof to Lessee, 

be considered part of the actual cost of the Improvements. 
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Lessee shall provide or cause to be provided insurance o~ the 

materials delivered to the Demised Premises against loss frora 

fire, theft, disappearance, and other perils as raay be specified 
/ 

by the Commissioner for the full replacement value thereof in 

accordance with Article 17 and shall use due diiigence to compel 

suppliers at their own sole cost and expense to repair, replace 

or make good materials damaged, lost, stolen or rendered unusable. 

The cost of the aforesaid insurance shall be part of the actual 

cost of the Improvements, but the fees and expenses of Lessee's 

attorneys shall not b~ so included in actual costs. 

CONDEMNATION 

NINTH: A. If, at any time during the term of this 

Lease, all of the leasehold interest of the Lessee hereunder 

shall be taken for any public or quasi-public purpose by any 

competent power or authority, by the exercise of any right of 

public domain· or in any condemnation proceeding, and if the 

fee interest of ihe Lessor in the Demised Premises and the 

buildings and Improvements shall not be so taken at such time, 

or if the Lessor (or any agency, authority or person acting in 

the Lessor's behalf or exercising its power) shall be the condemn-

ing power of authority, then 

(1) This Lease and the term hereof shall ceas~ 

and terminate as of the date of such taking and the rentals, 

charges and all other monetary obligations arising under this 

Lease shall be apportioned as of said date; and 
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(2} The Lessee shall be entitled to the enti=e 

award for such taking of the structures and improvements raade 

and paid for by Lessee and not reimbursed by Lessor in acco=d-
/ 

ance with Article EIGHTH above, except that the Lessee shall 

not be entifled to any awar-d for- the value of the leasehold 

interest. 

B. If, at any time during the term of this Lease 

only part of the Lessee's leasehold interest shall be taken 

for any public or quasi-public purpose by any competent power 

or authority by the ex~rcise of any right of public domain or 

in any condemnation pro"ceeding, and if the_ $:ee interest of the 

Lessor in the land ~nd buildings and improvements with respect 

thereto shall not be so taken or- if the Lessor {or any agency, 

authority or person acting·in the Lessor's behalf or ixercising 

its power} ~hall be the condemning power or authority, and if 

such taking of said part shall make it impracticable for Lessee 

to use the remainder in its business for the purposes of this 

Lease or if the part not so taken is insufficient for the co~

~inued operation of the Demised Premises for the uses herein 

stated, then such taking shall be deemed a total taking and 

this Lease and the term hereof shall cease and terminate as of 

the date of such taking and the rentals, charges and all other 

monetary obligations arising under this Lease shall be appor

tioned as of said date and the Lessee shall be entitled to the 

entire award for such taking for the structures and improvements 

made and paid for by Lessee and not reimbursed by Lessor in 
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accordance with Article EIGHTH above, except that the Les~ee 

shall not be entitled to any award for the value of the leasehold 

interest. 

C. If, at any time during the terw of this Lease only 
/ 

a part of the leasehold interest of the Lessee shall be taken 

for any public or quasi-public purpose by any competent power 

or authority by the exercise of any right of public domain or 

in any condemnation proceeding, and if the fee interest of the 

Lessor in the land and the building and improvements with respect 

thereto shall not be so taken at such time or if the Lessor, or 

any agency, authority·or"p~rson acting in the Lessor's behalf 

or exercising its power shall be the condemning power or author-

ity, and if this Lease does not terQinate pursuant to the provi-

sions of Section B hereof by reason of such taking, thin 

(1) this L~·ase and the term hereof sha,il cease 

and terminate as·of the date of such taking with respect to tje 

part so taken and shall continue in full force and effect as to 

the remaining portion of the Demised Premises covered by this 

Lease and the rentals, charges and other monetary obligations 

arising under the terms of this Lease with respect to the part 

so taken shall be apportioned as of said date, and the Lessee 

shall be entitled thereafter to a pro rata reduction in such 

rentals, charges and all other ~onetary obligations payable by 

the Lessee under this Lease for the part so taken; and 

(2) the award for the structures and improve-

ments made and paid for by Lessee and not reimbursed by Lessor 

in accordance with Article EIGHTH shall be used and paid in 
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the following priority: 

(a) first, so much thereof as shall be 

necessary to repair and restore the buildings and / 

improvements to make the same a complete architectural unit 

or units nearly as reasonably possible to the condition 

existing prior to the taking shall be used for such purpose, 

such repair or restoration to be performed by Lessee with no 

responsiblility for same on the part of Lessor; and 

(b) the balance of said award shall be paid 

to the Lessee, except ~hat the Lessee shall not be entitled 

to any award for the value of its leasehold interest. The 

division of any award for consequential damages to the part 

not so taken shall be determined by any Court or tribunal 

which has jurisdiction over the condemnation proceedings, on 

the basis of the respective consequental da~ages suffered by 

the Lessor and Lessee. 

D. If, ~t any ti~e during the term of this Lease 

all of the Demised Premises and the buildings and imorovements 
~ . 

with respect thereto shall be taken for any public or quasi-

public purpose by any competent power or authority (except 

the Lessor or any agency, authority or person acting in the 

Lessor's behalf or exercising its power, which situation is 

intended to be covered by the provisions of Section A of this 

Article) by exercising any right of public domain or in any 

condemnation proceeding, or in lieu thereof by agreement between 

the Lessor, the Lessee and those authorized to exercise such 
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right; then 

(1) this Lease and the term hereof shall 

cease and terminate as of the date of such takins and the 

rentals, charges and all ot~er monetary obligations arising 

under this Lease shall be apportioned as of said date; and 

(2) the award shall be divided between the 

Lessor and the Lessee in the following priority: 

(a) the awartj for the value of the land 

will be paid to the Lessor; 

(b). th_e Lessee shall receive out of the 

award for the building and improvements ~a~e and paid for bv 

Lessee and not reimbursed by Lessor in accordance with 

Article EIGHTH above that part thereof which is equal to the 

following stated "amortization rate" percentage of said award 

for each year of the then term of this Lease which riould then 

remain after the vesting of title and pro?ortionately for 

part of a year together with interest payable by the 

condemning authority on the amount payable to the Lessee. 

The amortization rate percentage shall be determined by 

dividing 100 by the number of calendar months bet~een the 

completion date of the buildings and im2roveraents and the 

then expiration date of this Lease (excluding unexercised 

option periods) and multiplying the result of such division 

by 12. If at the time of such taking, a Leasehold Mortgage 

or Mortgages shall be ,outstanding on any portion of the 

Demised Premises and if the amount of the award to whic~ the 

Lesse shall be entitled under this subparagraph with respect 
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to such portion of the Demised Premises shall be less than all 

sums due under said Leasehold Mortgage or Mortgages at such 

time, the Lessee shall be entitled to receive from the award 

made on account of such portion an amount that is equal· to.all 

sums due un_der said Leasehold Mortgage or- Mortgages at such 

time, but in no event shall the Lessor receive from the total 

award an amount less than the then value of the land so taken 

on an improved basis; 

(c} the remainder of the award shall be paid 

to the Lessor. 

E. If, at any time during the .term of this Lease 

only part of the Demised Premises and the buildings and improve-

ments with respect thereto shall be taken for- any publi~ or 

quasipublic purpose by any competent power or authority (except 
I 

the Lessor or any agency, autho;ity or person acting in the 

Lessor's behalf or exercising its power, which situation is 

intended to be covered by the provisions of Section B of this 

Article) by the eiercise of any right of public dc~ain or in 

any condemnation proceeding, or in lieu thereof by agree~ent 

bet~een the Lessor, the Lessee and those authorized to e~er-cise 

such right, and such taking of said part shall make it imprac-

ticable for Lessee to use the remainder in its business for 

the purposes of this Lease, or if the part not so taken is 

insufficient for the continued oper-ation of t~e Demised 

Premises for the uses herein stated, then such taking shall be 

deemed a total taking and this lease and the term hereof shall 

cease and terminate as of the date of such taking, and the 
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rentals, charges and all other monetary obligations arising 

under this Lease shall be apportioned as of said date and the 

award shall be paid and distributed as hereinabove provided 
/ 

in Section D. 

F~ If, at any time during the term of this Lease 

only~ part of the Demis~d Premises and the buildings and 

improvements with respect thereto shall be taken for any public 

or quasi-public purpose by any competent power or authority 

(except the Lessor or any agency, authority or person acting 

in the Lessor's behal~o~ exercising its power, which situation 

is intended to be covered by the provisi6ns of Section C of 

this Article) by the exercise of any right of public domain 

or in any condemnation proceeding, or in lieu thereof by agree-

ment b~tween the Lessor, the Lessee and those authorized to 

exercise such right, an~ if this Lease does not terminate 

pursuant to the provisions of Section E hereof, then: 

(1) this Lease and the term hereof shall cease 

and terminate as of the date of such taking with res?ect to 

the part so taken and shall continue in full force and effect 

as to the remaining portion of the Demised Premises covered 

by this Lease and the rentals, charges and all other monetarv 

obligations arising under the terms of this Lease \~ith respect 

to the part so taken, shall be apportioned as of said date 

and the Lessee shall be entitled thereafter to a pro rata 

reduction in such rentals, charges and all other monetary 

obligations payable by the Lessee under this Lease for the 

part so taken; and 
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(2) the award shall be used and paid in the 

following priority; 

(a) the awa~d for the value of the land 
/ 

will be paid to the Lessor;_ 

(b) out of the award for the buildings and 

improvements, 

(i) first, so much thereof as shall be 

necessary to repair and restore the buildings and improvements 

to make the same a complete architectural unit or units as 

reasonably near the condition existing prior to the taking 

shall be used for such purpose, such repair or restoration to 

be performed by Lessee with no responsibility for same on the 

part of Lessor; 

(ii) second, there shall be paid to the 

Lessee that ?art of the balance of the award which is equal 

to the amortization rate percentage of the balance of said 

award for each year of the then term of this Lease which would 

then remain after the vesting of title and proportionately 

for part of a year, together with interest payable by the 

condemning authority on the amount payable to the Lessee; and 

(iii) third, the remainder of such award 

shall be paid to the Lessor. 

(c) notwithstanding any of the provisions of 

the foregoing, if at the time of such taking a Leasehold Mortgage 

or Mortgages shall be outstanding on any portion of the 
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Demised Premises, the aggregate total portions of the award 

for the buildings and improvements pursuant to (i} and {ii) of 

{b) above with respect to such portion of the Demised Premises 

shall not be less than all sums due under said Leasehold Mortgage 
/ 

or Mortgages at such time that were proportionately secured by 

the part of the Lessee's leasehold in~erest that was so taken 

at such time, provided that in no event shall the Lessor receive 

from the total award an amount less than the value of the land 

so taken on an unimproved basis. 

G. In the case of a partial taking and if this Lease 

does not terminate as provided in Section Band Section E herein-

above, and the Lessee is obligated to repair and restore the 

Demised Premises and if the award is insufficient for such 

purpose, then the Lessee shall pay the excess costs. 

H. In the event of a ~aking by governmenta~ action 

of all or any part of the Demised Premises and the buildings 

and improvements for temporary use, the foregoing provisions 

of this Article shall be inapplicable thereto, this Lease 

shall continue in full force and effect without reduction or 

abatement in the rentals, charges and all other monetary 

obligations arising under this Lease and the Lessee alone 

shall be entitled to make claim for, recover and retain any 

award recoverable in respect of such temporary use whether in 

the form of rental or otherwise. 

I. Notwithstanding any of the provisions of this 

Article to the contrary, if there is an outstanding Leasehold 
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Mortgage or Mortgages at the tirae of any condemnation award: 

(1) any condemnation award payable to the Lessee 

hereunder shall be paid to any Leasehold Mortgagee to the 
/ 

extent of the outstanding mortgage indebtedness, if so provided 

in the Leasehold Mortgage; 

(2) the Lessee shall not voluntarily agree to 

accept any condemnation award from which the amount that is 

payable to the Lessee shall be less than the outstanding amount 

of any Leasehold Mortgage indebtedness without the prior consent 

of the Leasehold Mortgagee, if so provided in the Leasehold 

Mortgage; 

(3} the Lessee shall not agree, 

{a) to any adjust~ent of the rentals, charged 

or monetary oblitjations pursuant to the provisions 

of Sections C and F without the prior consent of 

such Leasehold Mortgagee, if so provided in the 

Leasehold Mortgage. 

J. Notwithstanding any of the provisions of this 

Article to the contrary, Lessee shall not be entitled to share 

in the proceeds of the award on improvements made or ~aid for 

by Lessor except as to that portion thereof the cost of which 

has been repaid to Lessor by Lessee. 

REQUIREMENTS OF LAW, SEVERABILITY 

TENTH: Lessee shall co~ply with and observe, and 

this Lease shall be subject to, the Waterfront Commission Act 
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(Laws of 1953, Chapters 882, 883, as amended) (McKinney's 

Unconsolidated §9801 et seq) and to any and all other laws, 

and to regulations and orders of any and all departments, bureaus, 

and boards of the federal and state governments. 
/ 

Lessee shall also coraply with and observe, and this 

Lease shall be subject to, any and all laws, and to regul3tions 

and orders of any and all departments, bureaus and boards of 

the City Government insofar as they may so act in their govern~ 

mental capacities in the exercise of general polic~ power as 

distinguished from the City 1 s capacity as a landlord or exercise 

of its power as a landlord. Nothing contained in this Article 

shall require Lessee to make expenditures for capital improve-

ments, as distinguished from maintenance and repairs. 

If any term or provision of this Lease shall be invalid 

or unenforceable, the remainder of this Lease shall not be 

affected, 2nd each term and provision of this Lease shall ~e 

valid and enforceable to the fullest extent pe~~itted by law, 

provided that this shall not be deemed to modify or restrict 

in any way the provisions of 9aragraph (c) of Article FI~ST of 

this Lease. 

BANKRUPTCY OR INSOLVENCY 

ELEVENTH: (a) If Lessee shall beco~e a voluntary 

bankrupt, or proceedings in bankruptcy shall be instituted by 

Lessee, or a trustee or receiver of all or part of Lessee's 

assets shall be appointed, or Lessee shall be divested of its 

estate herein by other or any operation of law, or if Lessee 
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makes an assignment for the benefit of creditors, the 

Commissioner may cancel and terminate this Lease by a wcitten 

notice, and the demised term shall thereupon cease ·and expire 
/ 

in the same manner and to the same effect as if that were the 

expiration of the original term. 

(b) If an involuntary petition in bankru?tcy 

is filed again~t Lessee or a receiver is appointed in an involun-

tary bankruptcy proceeding, the Commissioner may terminate 

this Lease by a written notice, and the demised term shall 

thereupon cease and expire in the same manner and to the sar.1e 

effect as if that were the expiration of the original ter~, 

unless such involuntary proceeding and/or receivership are 

vacated within sixty (60) days from the filing of the petition 

in involuntary bankruptcy~· 

{c) In the event of such cancellation by the 

Commissioner, all structures, additions, improvements, Gac~ine~y 

or appurtenances then upon the Demised Premises shall be ur.di.s-

turbed and remain on the Demised Premises unless Lessor other~ise 

directs. 

In the event of such cancellation by the Cor.lmissioner, 

the terms and conditions of any amortization agreement between 

the parties hereto shall be deemed abrogated and annulled and 

of no effect whatsoever. Lessor, in addition to any other 

rights and remedies given in this Lease or by virtue of any 

statute, or rules of law, may retain as liquidated dar.1ages 

any rent, security, deposit or monies received by it from 
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Lessee or others in behalf of Lessee as security for any d2~ages 

sustained by Lessor. In the event of the termination of this 

Lease as provided in this Article and notwithstanding yny 

other provision of law or of this Lease to the contrary, Lessor 

shall be entitled to recover from Lessee as liquidated damages 

an amount equal to the difference between the rent for the 

unexpired portion of the demised term and the rental value of. 

the Demised Premises at the time of termination for the unexpired 

term or portion thereof, both discounted at the rate of eight 

percent (8%) per annum tb present worth. 

(d) In the event of the filing of a voluntary 

or involuntary petition in bankruptcy, no person clairai?g 

through or under Lessee by virtue of any statute or order of 

any Court shall ~e entitled_ to possession or to remain in 

possession of the Demised Premises and shall forthwith quit 

and surrender the Demised Premises. 

It is the purpose and spirit of this Lease that the 

letting is to the above-mentioned Lessee only, subject to 

permitted assignments, sub-leases and uses. 

ACCEPTANCE OF RENTAL NO WAIVER 

TWELFTH: The acceptance of rental by Lessor for 

any period or periods after a default of any oi the terms, 

covenants and conditions herein contained to be perforraed, 

kept and observed by Lessee, shall not be deemed a waiver of 

any right on the part of the Commissioner to cancel this 

-36-



Lease for failure by Lessee so to perform, keep or observe 

any of the terms, covenants or conditions of this Lease. No 

waiver of default by Lessor of any of the terms, covenants or 
/ 

conditions hereof, to be perfor~ed, kept and observed by 

Lessee shall be construed to be or act as a waiver of any 

subsequent default of any of the terms, covenants and condi-

tions herein contained to be performed, kept and observed bv 

Lessee. 

ERECTION OF STRUCTURES 

THI~TEENTH: Lessee will not erect nor maintain nor 

pe~mit to be erectea or maintained, upon the Demised 

Premises, structures of any kind other than those now on said 

property or specifically authorized by this Lease, without 

the consent in writing of· the Commissioner. Lessee wi1i, at 

Lessor's option, withiri twenty-four hours after receiving 

notice so to do, remove any and all structures that may, 

aft~r the date of this Lease, have been placed by it on said 

property without such consent of the Commissioner and in case 

of its failure to remove the same, the Commissioner may 

remove such structures, and Lessee shall pay the cost of such 

removal and of the storage of the material which Lessor may, 

if Lessor so elects, deal with as though it were abandoned 

property. 

The structures, additions, alterations, changes or 

repairs shall become the property of Lessor iffimediately upon 

the commencement of the work of installation. 
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CONDITION OF PREMISES 

FOURTEENTH: On the Commencement Date of this Lease, 

a joint survey of the Demised Premises was conducted. To the 

extent that such joint survey does not cover new construction 

performed by Lessee under this Lease, it shall be assumed 

that such construction has been done accor9ing to the plans 

and specifications approved by Lessor. The condition of the 

Demised Premises as described in (a) the joint survey or (b) 

the plans and specifications, shall be the condition in which 

the Demised Premises are,delivered by Lessor to Lessee. All 

new construction by the Lessee shall be.deemed to be in good 

order and condition upon the date·of co~pletion of such 

construction. Lessee shall not make any claim that the 

Demised Premises, or any building, structu~~ or impro!ement 

thereon, at the time of commencement of the term of this 

Lease, are not or were not in the good order and condition as 

shewn by the joint survey. Lessee shall not maKe 2ny claiw 

for damages, reduction of rent or otherwise for loss of 

wharfage or other damage arising from any work Lessor may do 

or cause to be done under this Lease. 

REPAIRS, MAINTENANCE 

FIFTEENTH: Lessee will at its own cost and expense 

during the initial term hereof, keep and maintain the Demised 

Premises and every part thereof, including all signs erected 

or placed thereon, and the structures thereon or to be 
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erected thereon, in as good and sufficient repair and 

condition as indicated in Article FOURTEENTH hereof, and 

during any renewal term in as good and sufficient re~air and 
/ 

condition, ordinary wear and tear excepted. Nothing 

contained in this Article, however, shall be deemed to 

require Lessee to make any capi~al improvements to the 

Demised Premises, nor shall Lessee be liable for insured 

damage to the extent that insurance proceeds are in fact paid 

to Lessor. 

FEES AND EXPENSES 

SIXTEENTH: If Lessee shall default 1n the perfor-

mance of any covenant on Lessee's part to be perfor~ed by 

virtue of any provision in any Article in this Lease 

contained, Lessor may, unless within ten (10} days after 

notice of such default; Lessee shall take action to remedy 

such default, perform the same for the account of Lessee in 

the name of, or a~ agent of Lessee, or otherwise. If Lessor 

at any time elects to pay any sum of money, by reason of 

Lessee 1 s failure to cohlply with any provision hereof, or if 

Lessor is compelled to incur any expenses in instituting, 

prosecuting or defending any action or proceeding,instituted 

by reason of any default of Lessee hereunder, the sum or su~s 

so paid by Lessor with all interest, costs and damages shall 

be deemed to be additional rent hereunder and shall be due 

from Lessee to Lessor on the first day of the QOnth following 

the incurring of such respective expenses. 
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INSURANCE, DAMAGE OR DESTRUCTION 

SEVENTEENTH: (a} During any work or construc~ion, 

Lessee shall furnish, or cause to be furnished by its 

~ contractors, Builder's Risk Insurance-Completed Value ~orm, 
---- - ------··· 

for the benefit of Lessor insuring against loss or damase by 

fire, standard extended coverage perils, pier and wharf 

coverage and such other perils as the Commissioner may ~rom 

time to time certify as perils to be insured against, 

provided insurance against such perils so certified is 

available. 

(b) Prior to the commencement of any work or 

construction, Lessee shall furnish Owner•~_Protective 

Liability Insurance for the benefit of Lessor and_ Less~e 

within limits of at least $1,000,000 for property da~~ge and 

at least $1,000,000 for one person and ss,ooo;ooo for ~ore 

than one person injured or killed in any one occurrence. ~ 

duplic2te original of such policy shall be furnished to 

Lessor. 

(c) During the term of this Lease, Lessee 

shall furnish liability insurance for the protection of 

Lessor against any claims, suits, demands or judg~ents ~y 

reason of personal injuries including death, and for any 

claims of damage to property occurring on or in proximity to 

the Demised Premises or arising out of or as a result of the 

occupancy thereof by Lessee. Such liability insurance shall 

provide limits of at least one million {$1,000,000) dollars 

for property damage and at least one million dollars 
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($1,000,000} for one (1) person, and five million dollars 

($5,000,000) for more than one (l) person injured or killed 

in any one (1) occurrence. 
/ 

(d) During the term of this Lease, Lessee, for 

the benefit of Lessor, shall keep the Demised Premises and 

the buildings, structures, container cranes, improvements and 

bulkheads thereon insured against loss or damage by fire, 

standard extended coverage perils, pier and wharf coverage, 

vandalism and malicious mischief, sprinkler leakage, and such 

-
other hazards, casualbie~ and contingencies as the 

Commissioner may from time to time certify- as risks to be 

insured against, in an amount determined in the manner 

hereinafter set forth, equal to the full replacement value of 

the Demised Premises and -the buildings, structures, 

improvements and bulkheads thereon, without deduction for 

depreciation and including the cost of the removal of the 

debris. 

(e) At the com~encenent of the term of this 

Lease, the full replacement value shall be fixed by the 

Commissioner. Once every year thereafter, an engineer, 

appraiser or other representative of the Commissioner shall 

inspect and examine the Demised Premises and determine the 

replacement value (without deduction for depreciation and 

including the cost of debris removal) of the buildings, 

structures, improvements and bulkheads to be covered by 

insurance. The amount so ascertained, which shall be fair 
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·and reasonable, shall be certified to the Comraissioner. Upon 

such certification, the Commissioner shall notify Lessee in 

writing of the amount so certified and within one (1) week 

after receipt of such notice {if the amount of outstanping 

insurance is greater or lesser than the amount so certified), 

Lessee shall increase or decrease the said insurance so as to 

make it equal to and conform with the amount so certified. 

(f) All insurance policies to be furnished 

under this Article shall be issued by such insurance coillpany 

or companies as are satisfactory ·to the Commissioner. All 

insurance policies shall insure Lessor and loss shall be ad

justed with and payable solely and unconditionally to Lessor, 

who shall however consult with Lessee prior to any such settle

ment, without restriction or regard as to wh~ther or not Lessee 

carried add.itional or other insurance. All policies of insur-

ance required by this Article shall contain tje ter~s and 

conditions of policies end endorsements available for such 

risks. If other, different or additional usual and reaso~able 

types of insurance or clauses thereafter become available 

Lessee shall furnish such new policies on cewand by the 

Commissioner. All insurance policies required by this Article 

shall be filed in the office of the Coramissioner, with ?roof 

that the premiums therefor have ~een fully paid, or agreement 

made for payment in installraents and proof that the first 

such installwent has been 9aid and, in the case of subsequent 

installments, with proof furnished no later than the date 

each such installment 

been paid. 

is to be paid that such install~ent has 
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All insurance policies shall be subject to approval 

by the Commissioner as to form and sufficiency of coverage. 

Lessee shall execute and deliver any additional 
/ 

instruments and do or cause to be done all acts and things 

that may be requested by Lessor to insure Lessor against all 

damage and loss as herein provided. If such an endorsement 

is available, the insurance policy 6r policies fu~nished 

shall provide that there be no subrogation against Lessee or 

Lessor. 

If Lessee neglects, refuses or is unable to obtain 

any of the insurance required in this Lease, then Lessor may 

procure same, wherever available, at the expense of Lessee. 

All amounts due from Lessee to Lessor, under the several 

paragraphs of tbis Article, shall be deemed additional rent, 

payable with and collectible as rent. 

{g) If Lessee is unable to obtain the type of 

insurance required under paragraph (d) of this Article at 

rates no higher than those fixed for such risks by the 

Insurance Services Office of New YorK State, then Lessee, at 

its cost, shall obtain the required insurance wherever the 

same may be purchasable, whether in this State or Country or 

elsewhere and irrespective of the amount of the premium 

therefor, in an amount equal to the depreciated value of the 

Demised Premises, as such depreciated value is determined by 

the Commissioner. 
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(h) The-furnishing of any insurance policy or 

policies required under this Lease with respect to the cisks 

insured thereby and while such policy or policies are actually 

in force shall constitute a complete fulfillment and satisfac

tion of Lessee's liability to Lessor with respect to any loss, 

damage or obligation to make repairs to the Demised Prenises 

from the perils described in such policy or policies. Lessee, 

however~ shall be, continue and remain liable for any uninsured 

destruction, loss or damage from any cause arising frou1 breach 

of the terms, covenants and conditions of this Lease by Lessee. 

In the event of any such loss or damage for which Lessee becomes 

liable as aforesaid, Lessee shall, at its sole cost and expense, 

promptly repair or replace the property (including_ t~e buildings, 

structu~es, improvements and bulkheads) so lost or daQageci, 

in accordance with plans and soecifications approved by t~e 

Co~:ni ss ione .!: • 

(i) If all or any part of the Deraised Pre~ises 

shall be destroyed or damaged in whole or in part by ~ire or 

other casualty of any kind or nature, foreseen or unforeseen, 

Lessee shall give to Le~sor prompt notice thereof, and Lessee, 

with reasonable promptness and reasonable diligence, shall 

repair, alter, restore, replace ind rebuild (collectively 

"Restore") the same, at least to the extent of the value and 
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as nearly as reasonably possible to the character of the 

Demised Premises immediately existing prior to such 

occurrence. However, if such restoration is necessary, 

Lessee may, with Lessor's prior written consent, which/ 

consent may not be unreasonably withheld, modernize the 

configuration of the Demised Premises as required by advances 

in cargo-handling technology. If Lessee shall fail or 

neglect to Restore the Demised Premises or the portion 

thereof so damaged or tjestroyed with reasonable diligence or 

having so commenced such ·Restoration shall fail to complete 

the same with reasonable diligence in accordance with the 

terms of this Lease or if, prior to the completion of any 

such Restoration by Lessee, this Lease shall expire or be 

terminated for any reason; Lessor may complete the 

Restoration. All such Restoration work shall be done in a 

good and wor'kraanlike manner and otherwise in accordance with 

the provisions of this Lease. The extent of either Lessor's 

or Lessee's responsibility to supply funding to achieve the 

Restoration shall be limited to the proceeds of insurance, 

provided, however, that the Lessee shall be responsible for a 

refusal by the insurer of the Demised Premises to pay or 

compromise a valid claim under policies of insurance due to 

the fault of the Lessee or the failure of Lessee to provide 

the insurance required by this Lease, in which case Lessee 

shall provide reasonable security for the completion of the 

Restoration. 
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(j) Subject to the provisions of Section (k) 

of Article SEVENTEENTH· hereof, Lessor shall pay over to Lessee 

from time to ti8e-any proceeds which mav be received by_Lessor 
/ 

from insurance furnished by Lessee. In the alternative, Lessee 

may provide Lessor with an irrevocable letter of credit contain-

ing the so-called "evergceen clause" ( see ARTICLE Si::VENTR} 

from an- institutional lender or. equivalent security reasonably 

satisfactory to Lessor in an amount equal to the insucance 

proceeds received by Lessor, in which case Lessor shall pay 

over the entire amount of insurance proceeds received by Lessor 

immediately upon receipt of such letter of credit or other 

security, which Lessor shall hold as security for the ccmpletion 

of the Restoration. In the event that Lessee elects to make 

use of this alternative piocedure, then instead of_ making 

payments of insurance proceeds to Lessee as the restoration 

progresses as hereafter provided, Lessor shall allow Lessee 

to reduce the amount of the letter of credit or other security 

as the restoration progresses. Prior to the making of any 

Restoration, Lessee shall furnish Lessor with an estimate of 

the cost of such Restoration prepared by a licensed architect 

or engineer selected by Lessee and approved by Lessor which 

approval shall not be unreasonably withheld or delayed, and 

such insurance proceeds shall be paid to Lessee from time to 

time thereafter in installments as the Restoration progresses, 

upon application to be submitted by Lessee to Lessor and show-

ing the cost of labor and material incorporated in the 

Restoration, or incorporated therein since the last 
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previous application, and paid for or which is then payable 

by Lessee. If any vendor's, mechanic's, laborers, or 

rnaterialman's lien is filed against the Premises or any part 
/ 

thereof, or if any public improvement lien is created or 

perraitted to be created by Lessee and is filed against 

Lessor, Lessee shall not be entitled to receive any further 

installment until such lien is satisfied or otherwise bonded 

or discharged. If Lessor and Lessee agree in writing that an 

amount is legitimately due and payable to a third party, 

Lessor may make a payment directly to such third party. Upon 

completion of and payment for the Restoration by Lessee, the 

balance of any an all insurance proceeds held by Lessor shall 

be paid over to Lessee. Notwithstanding the foregoing, if 

Lessor makes the Restoration as provided in Section (j) 

above, then Le8sor shall retain all proceeds which may be 

received by Lessor froill insurance furnished by Lessee. 

(k) The following shall be conditions 

precedent to each paywent made to Lessee as provided in 

Section (j), above. 

( i) there shall be submitted to Lessor the 

certificate of the Lessee's architect or engineer stating (a) 

that the sum then requested to be withdrawn either has been 

paid by Lessee and/or is justly ~ue to contractors, 

subcontractors, materialmen, engineers, architects or other 

persons (whose names and addresses shall be stated) who have 

rendered or furnished services or raaterials for the work and 
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. ·~- i 

giving a brief description of such services and ~at2ri2ls 2~c 

the principal subcivisions or categories thereof and the 

several amounts so paid or due to each of said persons in 

respect thereof, and stating in reaso~able detail the/ 

progress of the ,,.,.or:k up to the date of said certificate; (b) 

that no part of such ex?enditur:es has been or is being mace 

the basis, in any ~revious or then pending req~est, for the 

withdrawal of insurance proceeds received by Lessor; (c) ttat 

t~e su~ re~uest2d does not exceed the reasor.able value of 

services and ;;iaterials des_cribed in the certific2.te; and (c) 

the arcjitect's then current estiwate of the cost of 

completing the Restoration; 

{ii) there shall be furnished to Lessor ev1-

dence reasonably satisfac~ory to Lessor, shc~ing that t~ere 

has not been filed any vendor's, • . I secn2.n1c s, labori.r'::; or 

(~) In t~e event of total ~estruc~ion or in 

the event of ~ar:tial destruction so extensive as to render 

the De~ised Pr:e~ises unsuitable for: the ~ur:pose cf this 

Lease, Lessee's obligation to ?ay rent shall continue 

u~abated, provided, however, that if such destruction a1a 

not occur as a result of the act, fault or neglect of (a) 

Lessee, its servants, agents, em~loyees or representatives o~ 

(b) others on or at the De~ised Premises ~ith Lessee's 

cons en t , then , w i th i n s i x t y ( 6 0 J days fr om the d a t e o E such 

destruction, Lessee may tcrm~4~~e this Lease as of the date 



of the exercise of such option by Lessee. Such sixty (60) 

day option shall be conditioned as follows: 

(a) There shall be no abatement of rent by reason 

of such destruction, from the date of the destruction to the 
/ 

time of the exercise of the option by Lessee; and 

(b) Lessee shall immediately after such 

destruction and pending such exercise of the option, take all 

necessary safety measures and measures for preservation of 

the Demised Premises, and in default of Lessee taking such 

measures promptly, Lessor may do· so ~t Lessee 1 s expense. If, 

however, Lessee shall not elect to terminate this Lease, then 

the term of this Lease and the Rental due hereunder shall be 

held in abeyance until a Restoration is substantially 

complete. Lessor and Lessee intend that the foregoing 1s an 

"e~press ~greement to the contrary" as provided in· S~ction 

227 of the Real Property Law of the State of New York. 

WAIVER OF LI~BILITY 

EIGrtTE~NTH: Lessee further covenants and agrees 

that Lessor shall not be liable for any damage, injury or 

liability that may be sustained by Lessee or any other person 

whatsoever, or to their· goods and chattels from any cause 

whatsoever, arising from or out of the occupancy of the 

Demised Premises, including but not limited to damage by the 

elements, leakage, obstruction, or other defect of water 

pipes, gas pipes, soil pipes, electric apparatus, other leak-

age in or about the Demised Premises or in any and from any 
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other part of the structure or structures of which the 

Demised Premises are part, or any ?atent ca~cition of the 

OeQised Premises or any part thereof; and Lessee hereby 

expressly releas~s and discharges Lessor from anf and all 

demands, claims, actions, and causes of action arising Ere~ 

any of the aforesaid. 

ACCIDnITS 

NHJETE:ENTH: If 9t any time during the aforesaic 

.term, in any action or actions brought to recover damages for 

injuries to any ~erson or persons or pro?erty by reason of 

any accident happening on or in proxigity to the De~ised 

Premises, by reason of any act of Lessee or the occu9a~cy of 

Lessee under this Lease, a' final judg~ent shall be reca~ereci 

against Lessor, then u=on writte~ de~and bei~c ~acie ~;=~ it, 

Les.se'=, suc::~ssor.s or as.signs, shall ::av to ~esso::, 

wih all ~e2son2ble end p~c~er cos~s, ex?enses, and cc~~sel 

fees to w~ich said Lesso: ~av or shall be subject in defense 

of sue~ ac~ion, less the a~ount of any i~surar.ce ?roceeds 

paid to Lessor thereon. 

Lessor agrees to ~oti~y Lessee witj reasonable 

promptness of any clai~ ~resented asainst Lesser for whic~ it 

might des ice to hold Lessee ress:;onsible· and to ;,er~it counsel 

for Lessee to coo~erate with counsel Eor Lessor in the 

defense of any such action. 
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T:SP~"iEU•.Timl ON DE?AULT 

T 1dENT I 2T!-i: If Lessee shall fail to ~erfcr~, kee~, 

and observe any of the ter~s, cove~ants, or conditicns ~a.roi~ \.,_ - - - .. 

contained on the ?art of Lessee to be ~erformed, ke?~, or c~-

served, the Comnissioner ~ay, unless within fifteen {15) davs 

after notice of such default, Lessee shall take 2ction anc 

ex?editiously proceed to reQedv sue~ default, ter3in2te t~is 

Lease by a notice to be served as herein rrovided, and the 

term hereby demised shall thereu~on cease and ex?ire in the 

s2me -@anner and to the same effect as if that were the expi:a-

tion of the original term. 

NOTICES 

T~-:~i·iTY.-? I 2ST: Al! notices, demands anc orders he:ei~ 

?roviced to ~e given by Lessor to Lessee sh2!! be in writi~g 

and served bv certified ~ail addressed as follo~s: 

Unite~ States· Lines, Inc. 
27 Cc~~e~ce 8~ive 
C:anforci, ~ew Jersey 
Attention: 

07016 

or at sue~ other ad~ress as Lessee shall desisnatc in ~riti~s 

to Lessor. All notices or de~2nds by Lessee to Lessor s~~ll 

be in writing and served by certified mail addressed as follo~s: 

Commissioner 
DepQrt~ent oE Ports and Ter~inals 
The City of '.Jew York 
Battery Maritime Building 
Foot of ~hitchall Street 
New York, New York 10004 

The dut~ of mailing oE any notice, de~and or order herein pro-

vidcd shull be deemed the dat~ of ser~icc thereof. 

-51-



DEFINITIONS: C0~'-1.ISS ION'ER. CH I:E:? 2~1GI!·1i::ER 

TWENTY-sc:cmm: ~·iherever the words "C:cr:'.missione!:" 11 

of Ports and Terminals are ~entioneci herein, they shall be 

construed to mean the officer or agent of th~ City who for 

the time being shall be exercising t~e same or equi~alent 

fu~c:ions to those now exercised by said Cc~rnissioner wit~ 

respect to the Depart~ent of Ports and Ter~inals. '.·ihe!:"ever 

the term "Chief Engineer" is used herein, it shall ~e2.n ..... Lne 

Chief Engineer of tpe pepartwent of Ports and ierminals. 

SURRDWER 

T~·iDJTY-THIRD: Lessee will peaceably and ~~ietly 

leave, surrender and yi~ld up unto th~ 9ossession of said 

Lessor, wit~out any _fraud or delay, the Demised ?re~ises to-

sether wit~ all struc:ures, additio~s, al~eraticns, c~an~2s 

or - ._ 
O<.. the enc of 

ter::iinc::tio~ ~horcr-,.= ........ _____ , 

t:-lereon • • l s na 1.-'-

well and sufficiently re?aired, ?ainted and in good order and 

c8ndition, as rec~ir2d to coi"'!r:0:-::1 to h.rticl~ :r:::~~~rr:-:, 

excep:, ho~ever, that Lessee shall have the right to re~ove 

any gantry or sirailar function co~t~i~er cr2nes whicn i: ~ 2 v 

have sup?lied for use at t~e De~i3ed ?remises, 3UC~ cr2nes to 

remain ~rc?erty of Lessee or ot~er o~ner thereof. 

In the event the De~iseci ?remises 3t the end of 

thi3 Lease ter~ or any renewal t~er~of or sooner ter~in2tion 

are in a st3te ot di~rep~ir resulting tro~ the Eailure of 
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Lessee to keep, repair, 9aint, anc ~2intai~ t~e De~ised 

Premises during said ter~ as required under t~e ter3s cf t~:s 

Lease, then and in that event or either of such e~en~s, 

Lessee shall be required to sufficiently repa~r, paint 2nc 

place the De~ised Premises in good order anc conditicn as 

though all of such work had properly been done during such 

term. 

DEFAULT 

T~·iENTY-20URTH: Lessee hereby Eurt~er coven2nts 

that it any default be made in the 9ay~ent oE the sa~d ren: 

or any part thereof, at the time above sp~cified, or if anv 

def3ult be made 1n the performance of any of the coven2n:s 

and agree~ents herein contained, or if the Desised Pre~i3es 

shall beccme vacant, Lessor ;.12.y, in addition to :o 

re-ent::.e!:' ·.·1it;-,.01_1t notice, ar.d· in addition to the cic;~::. · · 

r:elet 

in anv ~a~~er affecting the obligation of Lessee to ~2v :je 

amount herein coven2nted to be paid as rent, 1n ~hie~ even:, 

however, there shall be credited to t~e acc=~nc oE Lessee ~~ 2 

araount rec~ived from sue~ reletting after de~~cti~c t~e 

expenses of such proceedings as raay have been necessa~~ 1n 

order to regain possession undec this prov1s1on, as w~ll as, 

the costs of reletting the Demised Premi~es, ~nd the 

execution of a new lease for the De~i~cd ?re~i3es reg~rdless 

of the tee~ and/or pro~ision thereof, sh2ll ~ot ter~in2te 
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Lessee's liability or obligations hereunder ~hich shall, in 

all events, remain in full force and eE=ec~ for the f~ll 

of this Lease; and if Lessee shall have once vacated t~e 

Demised Premises, Lessee ~ay not re-enter. 

NO SURRENDER :HTROUT RESOLUTIO:-!, 

NO ORAL MODIFIC;..TION 

T':·iENTY-='IFTH: No act done by Lessor, or, its 

officers or agents, during the term hereby granted, shall be 

deeoed an ~cce9tance of a surrender of the De~ised ?re~ises, 

and no agreement of suirender, or to acce?t 2 surrender 

thereof, shall be valid, unless the sa~e shall be dul! 

2nd Lessee and autjorized bv 2 resol~ticn cf t~e Soard cf 

Esti~ate.. 
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DA~!...::I.GES COLL;::CTIBLE .::I.S RE~.;'I' 

In the case of the re-entry or t2\:~c 

of ?Ossession by Lessor in the raan~er, or by the means provi~ed 

or reEerred to in Article T~·E:tlT'!-?OuRTR of this Lease, the 

amount of damages or deficiency shall become due and payable 

quarterly on the first dav or each raonth set forth in Artic~e 

FOURTH hereof, as soon as the amount of such damage or deE:

ciency shall have been ascertained in the manner herein ?ro

vided, and separate actions ~ay ~e maint2ined quarterly to 

recover the damage or deficiency then due, wit~out waiting· 

unt:l the end of the te~2; and no notice or de~and shall be 

necessary in order to maintain such action. 

NO RIGHT OF REDE:·!.PTIO~l 

Lessee hereby ex?ressly waives a~~ 

and all rights of redem?tion granted bv or under any 2~v 9resen= 

oc ~ut~re laws, whether in t~e event cf Lessee being evicted 

or dis9cssed for any cause, or in t~e event of Lessor o~t2i~ins 

possession of the De3ised ?re~ises, ~v reason of the viol2cic~ 

by Lessee of any of t~e cave~ants and conditions of this Lease, 

or otner':-1ise. 
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ACCESS 

TWENTY-EIGHTH: Lessee at all times during the ter~ 

shall permit inspection of the Demised Premises during reason-
/ 

able hours by Lessor's agents or representatives, and during 

the six months next preceding the expiration of this Lease 

shall permit inspection thereof by or on behalf of prospective 

future lessees 1 provided, however, that if Lessee elects tQ 

renew the Lease pursuant to Article FIFTH herof, the Lessee 

shall be under no obligation thereafter during the original 

or renewed term hereof, to permit inspection by future lessees. 

Lessee shall allow an adjoining owner desiring to excavate on 

such adjoining property, or Lessor desiring to excavate a 

nearby street, to enter the Demised Premises and shore ~pan 

intervening wall during such excavation. 

In the event such work is done by Lessor, then S~ssor 

agrees to hold Lessee harmless from any and all c!ai~s ~hat-

soever for damages to person or property resulting fro~ sue~ 

work by Lessor. In the event, however, such work is done by 

an adjacent owner or lessee of such adjoining property desir-

ing to excavate on his pro~erty, then and in that event, as a 

condition for the granting of a ~er~it for the performance of 

such work, Lessor shall require such adjacent owner or lessee 

of such adjoining pro?erty to furnish ap?ropriate insurance 

to protect Lessor and Lessee herein from any loss or damage 

to person or property by reason of the perfor~ance of such 

work. Lessee herein agrees to promptly notify Lessor of any 
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claim presented against it by reason of such work by Lessor 

and to permit the Corporation Counsel of Lessor to either 

conduct the defense on behalf of Lessee herein by reas8n of 

such claim or to permit such Corporation Counsel to co6perate 

with the counsel for Lessee herein in the defense of any such 

action. 

WATER, GAS, HEAT AND ELECTRICITY 

TWENTY-NINTH: Lessee shall pay for all water, gas, 

heat and electricity consumed and used in the Demised Premises 

and shall procure at Lessee's own cost and expense, all meters, 

permits, approvals, and licenses necessary to effectuate this 

provision. Lessee shall also pay all sewer charges. 

Lessee will in no event make any charge to or accept 

any money, commission, premium, bonus or o~her valuable con

sideration from any person, firm or corporation for the sale 

of water, gas, heat or electricity, or for any sewer c~~rse, 

in excess of the rates actually charged to or paid the~efor 

by Lessee; and Lessee will make no charge to or accept any 

money from any person, firm, or corporation for any handling 

services rendered by Lessee in connection with any sue~ sewer 

charge, or sale of water, gas, heat or electricity in excess 

of a reasonable sum expended by Lessee. 
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SUNKEN CF.AFT 

THIRTIETH: If any of the land under water included 

in the Demised Pr~nises {Schedule B) shall become obstructed 

in whole or in part by the sinking of any waterborne craft 

(other than a waterborne craft owned or operated· by The City 

of New York), Lessee, after notice from the Commissioner, 

shall promptly_ remove such obstruction, or cause the same to 

be removed, without cost or expense to Lessor. 

·If, after notice from the Commissioner, Lessee fails 

to remove such obstruction, Lessor may in its discretion under

take the removal thereof, and in such even.t Lessee shall reim

burse Lessor for the expense so incurred. 

If during the term of this Lease the area outlined 

in blue on the Lease Prin~ attached hereto shall become obstruc

ted in whole or in part by -the sinking of any waterborne c~af: 

owned or operated by The City of New York, through no fault 

or negligence of Lessee, then Lessor, after written notice 

served upon the Co~missioner by Lessee, shall promptly renove 

such obstruction or cause the same to be removed, without 

cost or expense to Lessee. If, after notice from Lessee, 

Lessor fails to remove such obstruction, Lessee may in its 

discretion undertake the removal thereof, and in such event 

Lessor shall reimburse Lessee for the expenses so incurred. 

To the extent that any such obstruction does not 

interfere with the docking of vessels at or the use of the 

Demised Premises, the respective obligations of the parties 
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hereunder shall not be required to be carried out in such a 

way as to prejudice the rights of either party as against any 

third party which may be primarily responsible, under the 

law, for the removal of such obstruction. 
/ 

RIGHT OF ENTRY 

THIRTY-FIRST: In the event that this Lease shall 

be terminated as hereinbefore provided, or by summary proceed

ings or otherwise, or in the event that the Demised Premises, 

or any part thereof, sball be abandoned by Lessee, or shall 

become vacant during the said term, Lessor; or its agents, 

servants, or representatives, may immediately or at any time 

thereafter, re-enter and resume possession of said prop~rty 

or such part thereof, and iemove al~ persons and prop~rty 

therefrom either by su~~ary dispossess proceedings or by a 

suitable action or proceeding at law, or otherwise, withcut 

being liable for any damages therefor unless such damages 

result from the negligence of Lessor, its agents, servants or 

represent~tives. No re-entry by Lessor shall be deemed an 

acceptance of a surrender of this Lease. 

DcPTH OF WATER 

THIRTY-SECOND: Lessee shall, at its own cost and 

expense do such dredging or other work as may be reauired 

from ti~e to time during the term hereby granted to conduct 

its operations. 
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QUIET ENJOYKENT 

THIRTY-THIRD: Lessor covenants and agrees that 

Lessee on paying the rent herein reserved promptly when due, 

and on performing all of the other terms, covenants and condi

tions set forth in this.Lease promptly as required, shall and 

may peaceably have, hold and enjoy the Demised Premises for 

the term stated, unless such term shall cease, close or expire 

sooner as hereinbefore·provided. 

TELEPHONES, VENDING MACHINES AND CONCESSIONS 

THIRTY-FOURTH: No telephone booths, merchand i'se 

vending_machine or concessions shall be installed on ihe Demised 

Premises without the written permission of the Commissioner. 

BINDING ON SUCCESSORS 

THI~TY-FIFTH: Each and every of the terms, covenants 

and provisions of this Lease shall inure to the benefit of 

and be binding upon the parties hereto, and, except as herein 

otherwise provided, their respective legal representatives, 

successors and assigns. 

LIENS; EASE~lENTS 

THI~TY-SIXTH: If any mechanics• liens or other 

liens or orders for the payQent of money shall be filed against 

the De~ised Premises or 2r.y building or im?rovement thereon 

or against Lessor as owner thereof, or against any funds of 
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Lessor by reason of or arising out of any labor or material 

furnished or alleged to have been furnished or to be furnished 

to or for Lessee at the Demised ?remises or for o~ by re~son 

/ of any addition, change or alteration or the cost or expense 

thereof, or any contract relating thereto~ Lessee shall within 

thirty (30) days after notice thereof, cause the same to be 

cancelled and discharged of record by bond or otherwise at 

the expense of Lessee. Lessee shall also defend, on behalf 

of Lessor,·at Lessee's sole cost and expense, any action, 

suic or proceeding wh!ch'may be brought thereon or for the 

enforcement of such lien, liens or orders ·and Lessee will pay 

any damages and discharge any judgment entered therein and 

save har~less Lessor from any claim or damage resulting there-

from. 

Lessee takes this Lease subject to (1) ~ights and 

easenents, if any, of public utility companies, 3ervice co~-

panies and others to operate, use, maintain, inspecc, repair 

and replace when necessary, electrical, stecm, telephone, 

telegraph, alarm and signal lines and water and gas pipes and 

all conduits, tunnels, poles and all other appurtenances thereof, 

whether created by written or oral agreement, by implication, 

permit or adverse use or otherwise, and (2) all further ease-

ments as shown on Schedule B attached hereto and as also shown 

on the survey dated January 4, 1974 prepared by Carton B. 

Ettlinger and entitled "Map of Survey of Property of American 

Export Industries and others for Acquisition by The City of 
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New York in the Borough of Richmond". Said survey may be 

seen at the Department of Ports and Ter~inals or the office 

of the Borough President of Stateu Island. 

/ 

No compensation shall be paid to Lessee by Lessor 

for any easement or easements contained in this Lease. 

CANCELLATION AND DISQUALIFICATION 

THIRTY-SEVENTH: Upon refusal of a person. when 

called before a grand jury, governmental department, a commission, 

agency or any other body,which is empowered to compel the 

attendance of witnesses and examine them under oath, to testify 

concerning a transaction, contract, lease, permit or license 

entered into with The City of New York (City), the State, or 

any political subdivision thereof, or a public authority or 

with any public department, agency or official of the State 

or a political subdivision thereof, upon being 2cviseo that 

neither his or her statement nor any inforwation o~ evidence 

derived fro~ such statement will be used against that ?er2on 

in any subsequent criminal proceeding: 

(a) Such person, or any firm, partnership, 

corporation or other entity related to the aforesaid testimonv 

of which he or she was at the time of the testimony a raember, 

partner, director, officer, fiduciary, princi?al or em9loyee 

may be disqualified for a period not to exceed five years 

after such refusal from sub~itting bids for or entering into 

or obtaining any contract, lease, permit or license which 
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will be paid in whole or in part out of monies under the 

control of or collected by the City and 

{b) Any and all such existing City contracts 1 

/ 

leases 1 permits or licenses that said refusal to testify con-

cerned may be cancelled or terminated by the City or the 

contracting agency and/or be subject to such other action 

appropriate under the circumstances thereto, in the discretion 

of the City for cause after a hearing, without the City incur-

ring any penalty or damages on account of such cancellation 

or termination, but any monies owing for goods delivered, 

work done, rentals, permit or license fees due, prior to the 

cancellation or termination, shall be paid by the City. 

(c) The term license or permit as used h~rein 

shall be defined as a licinse, permi~,- franchise or concession 

not granted as a ~atter right. 

(d) Any disqualification, cancellation or ter~i-

nation hereunder shall be made by the City Ccm~issioner or 

asency head who is or ~ould be a party to the contract, lease, 

permit or license that is the subject of the aforesaid disquali-

fication, cancellation and/or termination, after a hearing 

upon not less than two {2) days written notice to the parties 

involved. 

NO DISCRIMINATION 

THIRTY-EIGHTH: Lessee agrees that 1n the perfor-

mance of work, labor and services to be rendered under this 
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Lease and in the use or occupancy of the Demised Premises 

there shall be no disc~imination against any person because 

of age, marital status, disability, religion, sex, race? CLeed, 
/ 

color, national origin, sexual orientation, affectional prefer-

ence or ancestry, and Lessee will comply with all provisions 

of Executive Order No. SO, dated April 25, 1980 and Executive 

Ordei No. 53, dated August 1, 1980, of the Mayor of The City 

of New York and any amendments thereof, and with the rules, 

regulations and orders issued pursua~t h~reto, the receipt of 

copies of which is heteby acknowledged. 

WAIVER OF TRIAL BY JURY 

THIRTY-NINTH: Lessee waives all rights to tr· i al by 

jury in any summary proceeding hereafter instituted by Lessor 

against Lessee -or on any counterclaim interposed by Lessee in 

respect to the Demised Premises and in any action hereafter 

brought to recover rent or in any proceeding, counterclaim or 

action or any cause of action directly or in6irectly involving 

the ter~s, covenants or conditions of this Lease or the Demised 

Premises on any macters whatsoever arising out of or in any 

way connected with this Lease, including, but not limited to, 

the relationship of Lessor and Lessee or Lessee's use or occu-

pancy of the Demised Premises. 

-64-



SURVIVAL RIGHTS 

FORTIETH: The provisions of this Lease relating 

to waiver of a jury trial and the right of re-entry upon revo-
/ 

cation shall survive the expiration date of this Lease. 

NOISE CONTROL CODE AND ABATEMENT 

FORTY-FIRST: In accordance with the provision~ of 

Section 1403.3-2.25 of the Administrative Code of the City of 

New York, Lessee agrees that: 

1. Devices and. activities which will be operated, 

conducted or manufactured on or at the Demised Premises and 

which are subject to the provisions of the New York City Noise 

Control Code, New York City Administrative Code §§1403.3-1.01 

et seq (hereinafter in th~~ Article, "the Code'') will. be 

operated, conducted and constructed without causing a viola-

tion of the Code; and 

2. Such ~evices and activities shall incorporate 

advances in the art of noise control developed for the kind 

and level of noise e~itted or produced by such devices and 

activities; and 

3. Lessee will comply with any and all regulations 

issued by the Commissioner of Environmental Protection pursuant 

to New York City Administrative Code §1403.-2.25(c). 
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CONCURRE,iT SURRENDER AGREEMENT 

FORTY-SECOND: The Original Lease was executed si~ul-

taneously with the execution of an agreement between Lessor 
./ 

and Lessee, surrendering the Lease dated May 23, 1961, as 

amended between Lessor and the predecessor in interest of 

Lessee, covering certain piers on the North River. 

INTERNATIONAL BOYCOTT 

FORTY-THI?.D: In accordance with §343-10.0 of the 

New York City Adminis~rative Code, Lessee agrees that neither 

it nor any affiliated company owned by it is participating or 

shall participate in an international boycott, in violation 

of the Export Ad~inistration Act of 1969, as anended (50 U.S.C.A. 

Appendix §2401 ~~ seq.} o~ the regulations of the United States 

Department of Commerce promulgated thereunder. 

RECAPTURE FOR 11'-I.P ROVEHENTS 

FORTY-FOU~TH: If, pursuant to an existing or future 

law or plan, Lessor determines to proceed with the construction 

of improvements for public pur?ose, other than those pur?oses 

stated in Article 2IRST, within an area embracing all or a 

part of the Demised Prenises and Eor such purpose it shall be 

necessary to enter upon and repossess all of the Demised Premises 

or such a substantial part of the Demised Premises as shall 

make it impractical for Lessee to use the remainder in its 

business for the purposes set forth in this Lease, then upon 
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two (2) years prior written notice to Lessee to that effect 

(describing the Demised Precises or the part thereof required 

for such purposes), this Lease shall terminate. If an insub

stantial part of the Demised Premises is required as a6ove, 

then upon one hundred and eighty (180) days' prior written 

notice to that effect {describing the part of the Demised 

.Premises required for such purposes), this Lease shall terminate 

as to the property stated to be required by such notice. 

No damage or cqmpensation shall be required of or 

paid by Lessor by reason·of such entry, possession and termi

nation, or for any structure or improvements constructed by 

Lessee upon the recaptured property. If only an insubst2nti3l 

part of the Demised Premises shall be required by and described 

in the notice, the rent shall be reduced in such prop6rtion 

as the Commissioner shall deem reasonable and just. If the 

recapture of a part of the Demised Premises shall ~ake it 

i~practicable for Lessee to use the remaincer in its jusiness 

for the purposes set forth in this Lease, Lessee shall have 

the right to consider such termination as to part of the 

Demised Premises to be a termination as to the whole of the 

Demised Premises. Lessee shall give Lessor thirty (30) days' 

prior written notice of its intention so to terminate within 

thirty (30) days of Lessor's notice to recapture. 
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LEASEHOLD MORTGAGES 

FORTY-FIFTH: 1. For the purposes of this L~ase, 

unless the context otherwise requires: 

(a) "Leasehold Mortgage" means a mortgage covering 

this Leace. Lessee's leasehold without the fee interest herein, 

including a construction or building loan leasehold mortsage, 

a combination thereof, and any replacement, renewal, modifica

tion, conso~idation and extension thereof. 

(b) "Institutional Lender" shall mean a savings 

and loan association, a co~mercial bank or trust company, pension 

fund or insurance company which has either a net worth of not 

less than $100,000,000 or assets of at least $500,000,000 and 

is subject to service of p~ocess in the State of New York. 

2. Lessee shall have the right during the initial 

term and any renewal term or terms of this Lease, on such te~ms 

as Lessee ~ay deem cesirable and without the ap?roval oE Lessor, 

(i} to r.iortgage this Lease and Lessee's le2.sehold 

interest herein to one or more Institutional Lenders; and 

(ii) to ·2ssign this Lease and existing or future 

subleases to one or more Institutional Lenders as additional 

collateral security for the payraent of the Leasehold ~ortgage 

indebtedness only; 

but only if the proceeds of the note or notes secured by any 

such mor ts .:.ig e or assignment ·a re used to construct 1mprovemen ts 

to the Demised Premises pursuant to Article 13 of this Lease. 
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3. The total aggregate amount of all mortgages shall 

not exceed the amount of the verified costs of construction 

including the cost of all plant and equipment installe~-in 

the improvements so constructed. 

(a) Lessee shall submit to Lessor and to mort-

gagees a sworn statement of such costs by the architect and/or 

engineer employed by the L~ssee, approved by the Leasehold 

Mortgagee, within thirty days of the issuance of a permanent 

Certificate of Occupancy or Completion for the facility, or, 

in the case of a building or construction loan, within thirty 

(30) days of the advance of monies by the primary Leasehold 

Mortgagee pursuant to such loan, or such other, longer period 

as said Leasehold Mortgage or building or construction.loan 

agreement may provide. 

4. Lessor assumes no liability for the payment of 

any mortgage and shali not be liable for the debt of the 

for which any mortgage is given as security and each and every 

mortgage shall expressly therein so state. Any and all mortgages 

shall provide that notice by the Leasehold Mortgagee shall be 

given to the Lessor in the event of any default by Lessee, 

such notice to be given to the Lessor by certified or registered 

mail, return receipt requested, at the same time as notice of 

default is given to Lessee. 

5. Any and all mortgages shall provide that Lessor 

shall have the same right to perform the Mortgagor's obligations 

and the same right to prepay the mortgage as Lessee does at 
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any time if Lessee defaults, provided, no such action bv the 

Lessor and no provision of this Lease shall be deemed to limit 

/ 

the rights of the Lessee, as such Mortgagor, to cure any def2ult 

under such mortgage, or redeem the same as provided by law. 

TITLES AND HEADING 

FORTY-SIXTH: The titles and headings are inserted 

tor reference only and in no way define, limit or describe 

the scope or intent of this Lease, nor affect the Lease in 

any way. 

FMC AND FCB APPROVAL 

FORTY-SEVENTH: This Lease shall be ineffeciive for 

all purposes and of no force or effect unless and until- it 

shall have been approved by the Federal Maritime Commission 

and the New York State Financial Control Board (if such 2p~roval 

is required by law at the time). 

ENTIRE AGREEMENT 

FORTY-2IGETH: This Lease consists of pages 1 through 

together with Exhibits A through D. It constitutes the 

entire agreement between the Lessor and Lessee on the subject 

matter, and may not be changed, modified, discharged or extended, 

except by written instrument duly executed by the Lessor and 

the Lessee. The Lessee agrees that no representations or 

warranties shall be binding upon.Lessor unless expressed in 
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writing in this Lease. This Lease has been executed 1n several 

counterparts, each of which shall be an original. 

IN WITNESS WHEREOF, Lessor and Lessee have executed 
/ 

this Agreement as of the date first above written. 

THE CITY OF NEW YORK, Lessor 
ATTEST: 

Secretary 
LTTEST: 

UNITED STATES LINES, INC., Lessee 

By t{!IL It~·~ 
President 

Ap9roved as to Form 

Ac~L?g Cor2oration Counsel 

1-J<. 
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STATE OF NEW JERSEY 

COUNTY OF UNION 
SS 

/ 

On the 28 day of June 1983 , before me 
personally came William B. Bru to me known, who being 

sworn did depose and say that he resides at 

that he is 

the President of UNITED STATES LINES, INC., the Corporation 

described in ~nd which executed the above ins trument; that he 

knows the seal of said Corporation; that the seal affixed to 

said instrument is such corporate seal; that it was so affixed 

by order of the Board of Directors of said Cor pora tion; and 

that he signed his name thereto by li ke o rder . 

Notary Pu blic 
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STATE OF NEW YORK 

COUNTY OF NEW YORK 

/ 

ON THIS 3cY. DAY OF , before me 

personally came Linda W. Seale, to me kno~n, and known to me 

to be the Commissioner of Ports and Terminals of The City of 

New York and the same person who executed the foregoing 

instrument, andshe acknowledged that she executed the forego-

ing instrument on behalf"of The City of New York pursuant to 

the authority vested in her by resolution -of the Board of 

Estimate adopted Jl;.,.,,-e/~ _:e , 1983, Calendar No . .3'1. 

~~-· 
Notary Public 

. ntrnoo;.r '- KA1<Nrn 
Notary Public. S:are cf N•w 

. No. {31-1153550) York 
Qua_l1r1_ed in !-!""" York Cc 

C-Oaim1ss1 r _ - unty °" "--'µIres Marc:. JO. l':J7 ?-; 
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SCr.£DULE A 

BOARD OF ESTI:·1ATE 

RESOLUTION 
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\ 
Schedule A 

K 
!MATE 

..: =::cRETARY 

" 1 j 198G 

WHEREAS, pursuant to a resolution adopted by 

R _ RR_ED LEN DAR 
I r. 

111~V-! ,;· 150 
~ 5· lk;·~~;·;:'~~-~~:-~ ~ 

its Board of Estimate 
1 

on June 16, 1983 (Cal. No. 39), The City of New York, acting by and 

through the Commissioner of Ports and Terminals ("Commissioner"), did 

enter into an Amended and Restated Lease with United States Lines, Inc., 

dated as of the 30th day of June, 1983, concerning certain premises 

known as the Howland Hook Marine Terminal, Borough of Staten Island 

(the "1983 Lease"); and 

WHEREAS, United States Lines, Inc. ("USL"} desires to assign and 

the Port Authority of New York and New Jersey (the "Port Authority") 

.desires to accept the 1983 Lease and all the interest, rights, 

obligations and liabilities of USL thereunder; and 

--

WHEREAS, The City of New York (the "City") is willing to consent to 

such assignment on certain terms, provisions, covenants and conditions; 

and 

WHEREAS, the Por.t Authority and the City de.sire to amend the 1983 

Lease from and after the effective date {as hereinafter defined) of the 

assignment; and 

WHEREAS, the Commissioner has submitted to this Board a proposed 

Assignment of Lease with Amendments; 

NOW, THEREFORE, BE IT RESOLVED: 

That the Board of Estimate, pursuant to Section 704(g} of the New 

York City Charter, does hereby approve of the submitted proposed 

Assignment of Lease with Amendments, by and among the City, Port 

Authority and USL (the "Assignment") and authorized its execution by the 

Commissioner, after approval as to form by the Corporation Counsel, and 

further authorizes the Commissioner, after approval as to form by the 

Corporation Counsel, to enter into an option agreement and subsequent 

lease with USL providing for the continued occupancy of the Howland Hook 

Marine Terminal by USL following the expiration of the Assi~nment. 

I. The salient terms and conditions of the Assignment are as follows: 

Demised Premises: The demised premised under the 1983 Lease 
expanded to include an additional area near.the gate complex, as 
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·,; 

,· 

more particularly shown d'.~ 0
0.v,,al1y hatched in Exhibit "D" of the 

Assignment, (the "Terminal ") . 

Term: The t erm of the Assignment shall be for a period of 
thirty-five {35) yea rs commencing upon the third anniversary of 
the date the Assignment becomes effective , as hereinafter 
defined . All options and rights to extend the term unqer the 
1983 Lease are extinguished. 

Subl ease: Port Authority wi ll sub lease, subject to the 
Commissioner ' s consent, the Terminal to USL (the "Sublease"). 
The Sublease shall provide that the Terminal will remain the 
principa l wharf facility of USL for all its contain,!er ships 
which cal l at the Port of New York and New Jersey. There shall 
pe no modificat i on of any material obligation of USL under the 
Sublease , without the .:>rio·r consent of the Commissioner. 

Effective Oates: A. The Assignment shall not be effective 
following dates_1 

The date on whi ch the Assignment is executed by 
appropriate officers of the Port Authority acting pursuant to a 
valid resolut i on of the·Board of Commiss i oners of the Port 
Authority; 

(ii ) The date on whi ch the Assignment is executed by 
appropriate off icers of the City acting unde r a valid resolution 
of the Board of Estimate; 

(iii) The date on which the Assignment is executed by 
appropriate officers of USL acting under a va l id authorization . 
of the governing body of that corporation; · · 

(iv) The date on which (a) the Assignment is permitted 
to become effective pursuant to the Shippi ng Act of 1984 (46 
USCA pp . 2701 et seq . ) and Regulations of the Federa l Mari time 
Commission ("FMC") issued pursuant thereto; or (b) the FMC 
determines that it has no jurisdiction over the Assignment ; or 

(v} The date on whi ch the Sublease becomes effective , 
in.accordance with Section B below. . 

8 . The Sublease shal l not be effective prior to~ 
gf the fol l owi ng dates : 

{i) The date on whi ch the Conmissioner consents to 
the Sublease , whi ch. shall not be sooner than the execution of 
the Sublease by appropriate officers of the Port Authori ty 
act ing pursuant to a valid resolution of the Board of 
Commissioners of the Port Authority and the execution by 
appropriate officers of USL acting under a valid authorization 
of its governing body; or 

(ii) The date on whi ch (a) the Sub lease is permitted 
t o become effective pursuant t o the Shipping Act of 1984 (46 
USCA pp. 2701 et seq . ) and Regula ti ons of the FMC issued 
pursuant thereto; or (b) the FMC determines · that it has no 

2 
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jurisdiction over the Sublease. 

C. Neither the Assignment nor the Sublease shall be in 
effect for any purpose whatsoever prior to the effective date 
thereof, determined as set forth in Section A or B above. In 
the event not all the conditions hereinabove set forth have 
occurred so that the Assignment does not become effective on or 
before January 31, 1986, then the Assignment shall be null and 
void, and the 1983 Lease without any of the amendments contained 
in the Assignment shall remain in effect between the City and 
USL. 

Rental: The Port Authority will pay to the City, commencing 
with the effective date of the Assignment, the same basic rental 
as USL would have paid under the. 1983 Lease as set forth in 
Section A at Article FCl!~::: of the 1983 Lease (a sum not to 
exceed $5.7 Million annually) through August 31, 2006, with the 
said sum to be adjusted by reductions as provided in the 1983 
Lease and by the 5 1/4% increase as set forth in Pa·ragraph (a) 
of Article FIFTH thereof to be applied on September 1, 2006 to 
the basic rental in effect as of September 1, 2006 and to be 
a~plied on· September 1, 2016 to the basic rental in effect as of 
September 1, 2016. 

Expansion of the Terminal: A. The Port Authority shall be 
responsible for the performance of the construction work 
involved in the estimated $85.7 Million expansion of the 
Terminal, described in Attachment I of the Assignment, and all 
necessary on-site utilities necessitated thereby, and up to the 
first $5 Million of necessary off-site traffic and utility 
improvements. The Port Authority~· subject to all necessary 
governmental approvals and permits, will a~sure the dredging of 
the access channels to Howland Hook to a depth of forty feet 
below mean low water. 

B. USL will undertake and the Port Authority shall pay for 
the required Environmental Impact Statement for the expansion of 
the Terminal • 

. C. The City will undertake a traffic study of the access 
roads serving the Terminal, at its own cost and expense, and 
will implement agreed upon traffic improvements. The City shall 
undertake off-site utility improvements necessary for the use of 
the improvements described in Attachment I. 

Remaining Terms, Covenants and Conditions: The rema1n1ng terms, 
covenants and conditions of the Assignment shall be 
substantially similar to the proposed Assignment as submitted to 
the Board of Estimate by the Commissioner of Ports and 
Terminals. 

II. The salient terms and conditions of the proposed Option Agreement 
are as follows: 

Option: Providing USL is in substantial compliance with all of 
the ternr: covenants and conditions of the Sub 1 ease, and is not 
otherwise 'in default -to t+1e WY'> USL shall· have the 

/ 
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non-~ss~gnable.right, exerciscble.~ written notice to the 
Comm1 ss 1 oner 91 ven not more th,,:. :.n,ee years nor less than one 
year prior to the expiration of the term of the Assignment, to 
enter into a lease with the City for the Terminal upon the 
following terms and conditions: 

Term: Initial term of ten years commencing at 12:01 a.m. on 
the day following the expiration of the Assignment, with 
renewal terms up to the final expiration date of February 28, 
2073; each renewal term shall be for a period of ten years 
except where the remaining period of time prior to the final 
expiration date is less than ten years, then such renewal 
term will be limited to said remaining period. 

Rent: USL shall pay the City rent and other charges in 
accordance with the foii1,u1a and rental provisions specified 
in the Sublease. 

Remaining Terms, Covenants and Conditions: The remaining 
terms, covenants and conditions of the lease shall be 
substantially similar to those contained in the Sublease,. 
with appropriate modifications to reflect the change from a 
sublease with the Port Authority to a lease with the City, 
and subject to such other terms and conditions as may be 
required by the Corporation Counsel. 

A TRl:.IE COPY OF RESOLUTION NO • .i.Q_DATED . JUL .1 8 1985 

'ADOPTED BY THE BOARD OF ESTTM,\J'E. 
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299 Thursday, June 20, 1985 

No. 369 

R-6543 

COMMUNICATION <lated June 7, 1985. from the Commissioner, Department of 

Ports and Terminais, transmitting for appro\·al, pursuant to Section 704 (g) of the New 

York City Charter, the following: 
Proposed Agreement among the City of New York, the Port Authority .of New 

York and New Jersey, ancl United States Lines, Inc. regarding the premises located at 

Howland Hook, Staten Island. Also transmitted is the existing lease between the City 

of New York and U!!ited States Lines, the draft Sublease between the Port Authority 

and United States Lines, and proposed r~solution authorizing the Commissioner of 

Ports and Terminals to execute the proposed agreement. 

The proposed agreement allows United States Lines to assign its existing lease to 

the Port Authority for 38 years. The agreement then amends the lease to reflect the 

new arrangement. allowing the Port Authority to sublease the terminal back to United 

States Lines. This agreement \\ill provide for ·the expansion of the Howland Hook Ma

rine Terminal, for which the Port Authority has committed more than $90 million. The 

expansion \\ill allow United States Lines to create at least 500 additional permanent 

jobs. The City will retain its current revenue stream of approximately $5 million. Upon 

expiration of the agreement, United States Lines will have the option to continue the 

lease \l.ith the City at increased terms until 2073. 

Refer to the Corporation Counsel and the Director of Management and Budget. 

No. 370 

R-1361 

COMMUNICATION dated June 5, 1985, from the President, New York City Pub

lic De\·elopment Corporation, transmitting resolution authorizing and restating a resolu

tion previously adopted on May 2, 1985 (Cal. No. 281) which amended and restated a 

resolution previously adopted on December 6, 1984 (Cal. No. 44). 

The only substantive difference between this resolution and the resolution adopted 

on May 2, 1985 (Cal. No. 281) is that the financing which may be subordinate or equal to 

the mortgage securing the note given to New York City Public Development Corpora

tion by Pepsi-Cola Bottling Company of N. Y. has been modified. 

Resolution for adoption. 

No. 371 

R-1328 

COMMUNICATION dated June 10, 1985, from the President, New York City Pub

lic Development Corporation, transmitting pursuant to Section 2.04(c) of the (Consoli

dated) Contract between the City and the New York City Public De\"eloµment 
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BOARD OF ESTI:,tATE 

CITY OF NEW YORK 

(CAL. NO. 39) / 

WHEREAS, pursuant to a resolution adopted by its Bc':lrd of Estimate oa 

December 6 1 1973 (Cal No. IS), the City of New York acting by and through t..'>c 

Commissioner of the Department of Ports and Terminals of the then Economic 

Developmen"t Administration, did enter into a certain lee.se with United States 

Lines, Inc. ("U.S. Lines"), dated as of the 21st day of December, 1973, concerning 

certain premises known as the Howland Hcok Marine Terminal, Borough of Staten 

_Island ("the Original Lease"); and 

WHERE~S, b:(. Local Law 28 of 1977, the Department of Ports and 

Terminals ("the Department") has succeeded . to. all the rights, duties and 

responsibilites of the Economic Development Administration in connection with the 

Original Leese; and 

WHEREAS, the Original Lease contained a Schedule B which is a Wcmc 
Scope for improvements which the parties intended to make to the premises 

demised thereunder, which improvements have been substantially completed; and 

WHEREAS, Uie _Departr.ient and U.S. Lines wish to amend and restate 

the original lease to set forth an L?dated Work Scope which pro_vides for necessary 

capital rehabilitation_ o( certain portions of the -demised premises; and 

WHEREAS, the Department and U.S. Lines intend that, subject to the 

availability of funcs in the New York City Capital Bud;;et, and subject to t.',e 

consent of U.S. Lines, the Dqartment will reimburse U.S. Lines !or the cost of 

rehabilitating- these portions of the demised premises and the rent due under L')e 

lee.se will be inc:re~ed to reflect the ccst of this work; and 

WHEREAS, the Commissioner oC the Department ("the Co.:imis.sior.er") 

~ stbmitted to this Board a draft of a new les.se which amends and ,estates the 

Original Lease, as an enclosure with her letter to the Sec,etary oC this BOl!.rd cated 

May 13, l9S3 ("the Draft Lease"); 

NOW, THERE~ORE, BE IT RESOLVED: 

That the Commissioner is hereby authorized to enter into a new le!!se, 

which amends and restates the Original Lease, provided that the terms and 

conditions or the amended and restated lease are su!:istan~y similar to the terms 

and conditions of the Draft Lease which was sutimitted by the Commissioner as an 

enclosure with her letter to the Secretary o( this Boar-d, dated. May 17, 1983, and 

provided that the amended and restated lease has been approved E.S to form by th,, 

Corporation Cour.sel In particular, the amended and rcstatc<l lease may centain 

the following- terms: 
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(a} Subject to the availability of funds in the New York City Capil11l 

Budget, the Department may ele<:t to reimburse U.S. Lines for the 

cost oC t~ work set forth In schedule D of the Draft Les.se 

{including a maximum or $590,000 for improvements which have 

already been commenced or completed), provided, however, th8t .,, 

the rent due under the lease will be increased by an amount 

sufficient to amortize each sum reimbursed to U.S. Lines over a 

period of twenty years with interest at 12% per annum. 

(b) After the expiration of the initial term of the lease, U.S. Lines 

shall have the riiht to exclude any or all of the P.e:;isico cranes 

and the Feiner crane from the le11sc. In such case, the rent.al 

payable upon renewal or the lease shall be reduced by $U8,406 per 

annum for each excluded Pepsico Crene and by $103,326 per 

an:1um if the Feiner crane is excluded. 

Cc) Schedule C of the -Draft Lesse provides a list of '1mprovements 

with Limited Useful Life." IC, upon or after the expiration oC the 

initial _term or Les.se, the parties. agree that any of the 

improvements set forth in Schedule C has detedorated to the 

point where it must be re.ilaced or completelly rehabilitated, then 

the rental payable upon renewal o! lee.se shall be reduced pursuant 

to the terms set forth in Schedule C, and ARTICLE fl ITH, par. b, 

subd. (2) of the Draft Lease. 

.,,o n 
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SCH::'.DULE B 

Di::SCRIPTION OF DEHISED PREMISi::S 
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Schedule B 

I, DORIS E. LANDRE, the Secretary of THE PORT AUTHORITY OF NEW 
YORK AND NEW JERSEY, a body corporate and politic, created by ·compact between 
the States of New York and New Jersey with the consent of the Congress of the United 
States, hereby certify 

THAT annexed hereto is a true and correct transcript from the Official 
Minutes of a meeting of The Port Authority of New York and New Jersey~ duly held on 
the __9_th_ day of Ma l 9_B_L_ containing the following , , 
resolution or resolutions: 

Howland Hook Marine Terminal - Agreements with The City of New York, 
United States Lines, Inc. and other Appropriate Parties 

THAT (except as hereinafter stated) it appears from the Official Minutes of 
The Port Authority of New York and New Jersey that the said resolution or resolutions 
were duly and unanimously adopted by the Commissioners of The Port Authority of New 
York and New Jersey and are now in full force and effect. 

No exceptions. 

IN WITNESS WHEREOF, I have hereunto affixed my hand and the Official 
Seal of The Port Authority of New York and New Jersey this ---2..ruL day of 

August J 98 -'--5'----

~c~L~ 
Secretary of 

The Port Authority of New York and New Jersey 
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Howland Hook Marine Terminal - Agreements with The City of New York, 
United States Lines, Inc. and other Appropriate Parties 

RESOLVED, that a project for the development· and modernization of New 
York City's Howland Hook Container Terminal in Staten Island, including new 
cranes, buildings, berth expansions and rail intermodal improvements at an 
estimated cost of $100-$110 million be authorized; and it is further 

RESOLVED, that the Boa.i<l authorize the Exer:utive Director to: (a) enter 
into an agreement or agreements with The City of New York and United States 
Lines, Inc. covering the assignment to the Port Authority of its lease covering the 
Howland Hook Marine Terminal, with appropriate amendments; (b) enter into a 
sublease with respect to the Terminal with United States Lines, Inc.; (c) enter into 
agreements wit_h United States Lines, Inc., or others, or both, with respect to 
improvements and acquISitions to and for the Terminal;. (d) enter into an 
agreement or agreements with The City of New York to reimburse the City for 
off-site improvements and (e) enter into such other agreements and take such other 
actions as may be necessary and appropriate to accomplish the foregoing; and it is 
further 

RESOLVED, that the form of all the agreements be subject to the approval of 
General Counsel or his designated representative. 

l 
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Schedule C 

CERTIFICATE OF CORPORATE RESOLUTION 

The undersigned does hereby certify that he is the 

Assistant Secretary of United States Lines, Inc., a 

corporation duly organized and existing under the laws of the 

State of Delaware. The attached is a true and correct copy 

of a resolution duly adopted by the Board of Directors of 

said Corporation at a it,eeting thei:-e0f duly called and held 

and at which a quorum was present on April 15, 1985 and the 

said resolution has not been amended, modified or rescinded 

and remains in full force and effect. 

IN WITNESS WHEREOF, the undersigned has hereunto placed 

his hand and affixed the seal of said Corporation on this 2nd 

day of August, 1985. 

(Corporate Seal) 

STATE OF NEW JERSEY 
COUNTY OF UNION 

Secretary 

SS.: 

On this 2nd day of August, 1985, before me, a Notary 
Public of the State of New Jersey, personally appeared Daniel 
M. Conaton, Assistant Secretary of United States Lines, Inc., 
to me known and known to me to be the individual described in 
and who is the duly authorized individual to execute the 
within instrument on behalf of said corporation, and that he 
duly acknowledged to me that he executed the same. 

Notary Public 

ANNE RUBtN 
Ji. Notary Pub!!c of New Je<sey 

My Commts11ion Expires Novembor 12, moo 
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RESOLVED, that the Chairman of the Board, President 
and Chief Executive Officer, r1:ny Vice President ( the 
"Designated Officers") of the Corporation be, and each 
of them hereby is, authorized and empowered (any one of 
them acting alone) for and in the name of and on behalf 
of the Corporation to negotiate, execute and deliver all 
such instruments and documents and to perform all such 
acts and deeds as may be necessary or appropriate to 
enter into a new agreement for the rental of expanded 
facilities at Howland Hook, Staten Island, New York, 
including but not limited to, agreements between the 
City of New York, the Port Authority of New York and New 
Jersey and United States Lines, Inc. and agreements 
including letters of intent between the Port Authority 
of New York and New Jersey and United States Lines, Inc. 
for the rental and expansion of the Howland Hook 
facility. 
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RECEIVED 
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1)r-flC£' OF Tli£ SECRETAR) 

THE CITY OF NEW YORK, . 
THE PORT AUTHORITY OP NEW YORK AND N'EW JERSEY, 

AND • 
UNlTED STATES LINES, INC. 

HOWLAND HOOK MARINE TERMINAL 

DATED AS OP Jl.!NE ll, 1985 



THIS AGREEMENT, made this 12th day of June, 1985, by 
and among The City of New York (the "City"), the Port Authority 
of New York and New Jersey {the "Port Authority") and United 
States Lines, Inc. {"USL"). 

W I T N E S S E T H 

WHEREAS, the City, the Port Authority and USL are 
entering into an Assignment of Lease with Amendments {the 
"Assignment") modifying a certain Amended and Restated Agreement 
of Lease, dated as of June 30, 1983, between the City~ as 
lessor, and USL, as lessee, regarding the Howland Hook Marine 
Terminal in Staten Island {the "Terminal"); and 

WHEREAS, as part of the arrangement hereunder the 
Port Authority expects to be entering into a Sublease (the "Sub
lease") with USL regarding the Terminal within seven (7) days 
after the date hereof which Sublease requires the consent of the 
City (the Assignment and the Sublease being hereinafter called 
"the Agreements"); and 

WHEREAS, to expedite the review of the Agreemehts by 
the Federal Maritime Commission (the "FMC"), the parties hereto 
desire to execute and submit the Agreements to the FMC prior to 
the approval of the Assignment by the Board of Estimate of the 
City (the "Board"); 

NOW, THEREFORE, the parties hereto agree as follows: 

1. The Port Authority and USL will execute four 
counterparts of.the Assignment. 

2. The Commissioner of Ports and Terminals (the 
"Commissioner") will execute four counterparts of the Assignment, 
subject to the subsequent approval by the Board of a resolution 
authorizing the Commissioner to execute the Assignment. 

3. Upon delivery to the Commissioner of four counter
parts of the Sublease executed on behalf of the Port Authority and 
USL and provided the Sublease is satisfactory to her, the 
Commissioner will consent to four counterparts of the Sublease, 
subject to the subsequent approval by the Bo~rd of a resolution 
authorizing the Commissioner to execute the Assignment. 

4. It is understood that the Commissioner's execution 
of the Assignment and consent to the Sublease is solely for the 
purpose of submitting the Agreements to the FMC. 



........ · ...... 

5. The Commissioner's execution of the Agreements 
will be of no force and effect against the City, unless and 
until the Board approves the Assignment. 

6. It is understood and agreed that there is and 
shall be no reliance on the Conunissioner's execution of the 
Agreements unless and until the Board approves the Assignment. 
The ~ailure of the Board to approve the Assignment shall not give 
rise to any cla.irn for loss, damage or liability of any kind 
whatsoever or for any actions for specific performance against 
the City or the Commissioner. 

7. The Commissioner will deliver one executed counter
part of the Assignment and Sublease to USL for delivery to FMC 
and hold three executed counterparts of the Agreements in 
escrow until the Board approves the Assignment and upon the 
approval of the Board the Commissioner will promptly deliver a 
fully executed copy of the Agreements to USL and to the Port 
Authority. The Commissioner will attach the resolution of the 
Board·to all executed copies of the Assignment and if the other 
resolutions are not presently attached they will be provided by 
the respective parties to the Commissioner for attachment and be 
attached. If the Board does not approve the Assignment qy 
January 31, 1986, the Commissioner will return to USL and to the 
Port Authority a fully executed counterpart of the Agreements 
but the Agreements shall be null and void in accordance with 
Article Fourth of the Assignment. 

executed 
to FMC. 
the FMC 

8. USL will be responsible for forwarding the 
Agreements, together with a copy of this Agreement, 
If FMC approves prior to the approval of the Board 

will be advised of the approval of the Board. 

IN WITNESS WHEREOF, the parties hereto have executed 
this Agreement on the date first above written. 
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SCHEDULE C 

HOWLAND HOOK LEASE AMSNDMENT 

IMPROVEHENTS \-iIT8 Lii·!ITED USEFUL LI?E 

ESTIHATED 
ITEM 82 COST EST. "LIFE 

Crane Rail Foundation 600,000 20 yr 

Main Elect Sub Sta 40,000 20 yr. 

Sheet Pile Wall 400,000 30 yr: 

Pavement 100,000 20 yr: 

Elect. Switches 270,000 20 yr: 

1,410,000 

Upon substantial completion of the wor: k set for: th in i terns 

1-16 of Schedule D, Lessee shall request that Lessor. 9regare 

a schedule showing the a9tual cost of each of the i·tems of 

war. k 1 is ted above. Each of these Cost F igur. ~-s shall be 

multiplied by l.0525 and the product shall be used for. the 

2urposes set for.th in ARTICLE FI?TH {b) (2). The total 

rental payable pursuant to Article .=OURTH A (6) shall in no 

event be reduced-by more than thirty per.cent (30%). 
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NOTE 

1. 

2. 

3. 

. 4. 

5. 

6. 

7. 

HOWLAND HOOK LEASE AGREEMENT 

SCHEDULE D-1 

SCOPS OF WORK 

Priority of items or phases of items shall be subject 
to periodic review and mutual agreement between the 
Commissioner of Ports and Terminals and Lessee to 
determine scheduling and financing. / 

Install new and revamp existing fire hydcant system to 
conform to system and standards as adopted by the Board 
of Standards & Appeals. 

Rehabilitation of crane rail foundations. 

Modification and upgrading of electrical distribution 
system including safety interlocks at bus bar. 

Construct two extensions to sheet pile wall of approxi
mately SOOLF including pavement modifications for pro?e~ 
drainage and operations. 

Modify, replace or improve paving and drainage as necessary 
for proper run off and operations. 

Reconstruct or replace light tower foundations as required 
to correct settlement problems. 

Modify maintenance ~nd administration building. to provide 
proper personnel facilities and separation of non-ter~inal 
functions from operating functions. 

8. Construct ramp and dock to S?ecial cargo building. 

9. Install additional counterweights to cranes. 

10. Provide additional employee parking areas as required with 
markings to facilitate operations. 

11. Install insulation to scale house floor. 

12. Provide orcoer communication lines to customs viewing plat
form and-wharf area. 

13. Rehabilitation of wharf service building ~l to correct 
settlement problems. 

14. Construct railroad ramp. 

15. Miscellaneous work in connection with above. 

16. Engineering design and inspection for above. 
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Lessee shall have the eight to perform the work described 
below at any time during the term of the Lease, orovided, 
however, that Lessor shall not rei@burse Lessee for the cost 
of performing this work unless the Board of Estimate of The 
City of New York approves an amendment to this Lease 
providing for a rent increase to reflect the value of the 
work. / 

17. Provide proper equipment wash facility to meet EPA 
stai'l.dards. 

18. Construct extension to crane wharf in area of Parcel 
c. 

19. Prepare site, including utilities, grading, paving and 
drainage for approximately 15 acrea·in Parcel C. 

20. Construct additional wharf service· buildtngs: 

21. Construct Ro/Ro ramp. 

22. Construct additions to maintenance and administration 
facilities. 

23. Provide and erect additional crane. 

24. Miscellaneous work in connection with above. 

25. Engineering design·and inspection in connection with 
above. 
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HO~-JLAND HOOK LEASE AGREEMENT 

SCH:SDULE D-2 

PROJECTS PRE-AMENDMENT 

A. COMPLETED. Re t: Sched D-1 

1. Upgrading Feeder 2 3 160,000 
/ 

2. Upgrading Feeder 5 3 85,000 

3. Design Hydrant System 16 30,000 

4 - Design Sheet Pile Wall 16 10,000 

$285,000 
B. IN PROGRESS 

1. Aerial Line Feeders 2 & 5 3 40,000 
at Creek 

--
2. W.S.B. :1 Stabilization 1.3 40,000 

3. Cr-ane Rail Base 400 1 Sect 2 80,000 

4. Engineering 1.6 10,000 

$170,000 

c ABOUT TO START 

1. L~sign of Light Tower 16 10,000 
Replacement 

2. Design of Revar.iped 16 65,000 
Su~station 

' L ~;:ait Design-Hydrant Sys 16 30,000 

4 - Ret. ,rbishment of Portion 1 20,000 
of Hydrant System 

5. Miscel~_aneous 15 10,000 

$135,000 

$590,000 
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PROJECTS 
- PER " 

SCHEDULE B 

SCHEDULE D-3 

HOWLAND HOOK Cl,PITAL PROJECTS 

EXPENDITURES - IN THOUSANDS OF DOLLARS 
PRE-AMENDMENT YEAR l YEAR 2 YEAR 3 TOT: 

1 Hydrants Refurb 20 Upland 200 C.Y. 500 Finish 280 1,0 ,, 
2 Crane Rail 400'Sect 80 2100' Bal 420 s 
3 Elect.Syst FDR 2&5 245 Main S/S 

Creek 

4 Sheet Pile 

5 Drainage, 
Pavg. 

6 Light Tower. 

7 Admin. Mods 

8 Ramp ·LCL 

9 Counterwts 

10 Parking 

11 Insul. 51. 
Hs. 

1'2 Comm. Lines 

.1.3 WSB #i 
14 R.R. Ramp 

15 Misc. (Insp) 

Crossing 40 

Corn1;>lete 

FDNS 

Alter 

4 Cranes 

Critical 40 Balance 

10 

l6 Engineering Hydrants 60 AdrninBldg 

Sheet 

·roTALS 

Pile 10 Bus Bar 

Creek & 
WSB 

Sub Sta 

Lights 

10 ComrnLines 

65 Ramps 

10 

590 
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350 Main 5/5 500 TransSW 270 

Bus Bar 75 

600 

Complete 300 

35 Towers 100 

50 Interiors 100 Finish 100 

30 

Complete 

Lay Wir:e 

40 

35 

25 Trans SW 

10 Drainage 

10 Parking 

5 Insul 

Misc. 

Total 

All 

25 

-.50 Connect 

Complete 

30 

20 Misc. 

25 

1 

2 

2 

30 

10 

100 

25 

30 

25 

l,~ 

6 

3 

1 

2 

1810 1430 1170 5,( 

,a 
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EXECUTION COPY 

AMENDMENT OF LEASE 

between 

THE CITY OF NEW YORK, Landlord 

And 

THE PORT AUTHORITY OF NEW YORK AND NEW JERSEY, Tenant 

THIS AMENDMENT OF LEASE (this "2009 Amendment"), made as of the 27th day 
of August, 2009, by and between THE CITY OF NEW YORK, acting by and through its. 
Department of Small Business Services, successor in interest to the Department of Ports and 
Terminals and Department of Ports and Trade, as landlord, (the "Landlord" or the "City"), 
having an address at 110 William Street, 7111 Floor, New Yorlc, New York 10038 and THE PORT 
AUTHORITY OF NEW YORK AND NEW JERSEY, a body corporate and politic created by 
and between the States of New York and New Jersey with the consent of the Congress of the 
United States of America, having an office at 225 Park Avenue South, New York, New York 
10003 (the "Tenant" or the "Port Authority"). 

WITNESSETH 

WHEREAS, the City and United States Lines, Inc. ("United States Lines, Inc.") entered 
into an agreement of lease dated as of December 21, 1973. By amendment and restatement dated 
June 30, 1983 (the "1983 Lease"), the City leased and United States Lines, Inc. hired and took 
from the City land and improvements (the "Facility", the "Premises", the "premises", the 
"Demised Premises" or the "Terminal" as it may be referred to from time to time) in the 
Borough of Staten Island, in the County of Richmond, in the City and State of New York, all as 
described in the Lease for a term set forth therein, with rights to extend the letting; 

WHEREAS, the 1983 Lease was assigned by United States Lines, Inc. to the Port 
Authority and amended by a certain agreement dated June 11, 1985, made by and among the 
City, the Port Authority, and United States Lines, Inc. (the "1985 Amendment"); 

WHEREAS, the 1983 Lease, as amended by the 1985 Amendment, required the Port 
Authority to sublease the Premises thereunder to United States Lines, Inc. and pursuant thereto 
the Port Authority and United States Lines, Inc. entered into an agreement of sublease dated June 
19, 1985 (the "Sublease"); 

WHEREAS, subsequent to the execution of the Sublease, United States Lines, Inc. filed a 
voluntary petition in bankruptcy and disaffirmed the Sublease; 

WHEREAS, by Agreement dated as of May 10, 1990, the Port Authority and the City 
amended the 1983 Lease, as amended by the 1985 Amendment, to reflect the bankruptcy of 



United States Lines, Inc. and the disaffinnance of the Sublease, and otherwise amended the 
tenns of the 1983 Lease, as amended by the 1985 Amendment (the "1990 Amendment"; the 
1983 Lease, as amended by the 1985 Amendment and the 1990 Amendment, collectively, the 
"Lease"); 

WHEREAS, the City and Port Authority wish to further amend the Lease as follows to 
adjust a number of the tenns including but not limited to the term, the rent structure, and the 
capital investment; and 

NOW, THEREFORE, for and in ~onsideration of the mutual covenants herein 
contained and other good and valuable consideration, the adequacy and receipt of which are 
hereby acknowledged, the City and the Port Authority hereby agree as follows: 

1. Definitions. All capitalized tenns used herein shall have the meanings ascribed 
to them in the Lease, unless otherwise specifically set forth herein to the 
contrary. For the purposes of this 2009 Amendment, 

"Base Rent" shall mean Original Tenn Base Rent and Extended Term Base Rent 
(including without limitation Percen4tge Rent, as defined in Section 5(b)(l)(ii)). 

"Business Days" shall exclude Saturdays, Sundays and all days observed by the State of 
New York or Federal Government as legal holidays. 

"Capital Investment" shall have the meaning provided in Section 7(a) below. 

"Capital Investment Work" shall have the meaning provided in Section 7(a) below. 

"Governmental Authority(ies)" means the United States of America, the State of New 
York, City, and any agency, department, commission, board, bureau, instrumentality or political 
subdivision of any of the foregoing, now existing or hereafter created, having jurisdiction over 
the Terminal or any portion thereof or any berth, channel, street, road, avenue or sidewalk 
comprising a part of, adjacent to or in front of, the Terminal, but only to the extent any of the 
foregoing is acting in its governmental capacity. 

"Gross Revenue(s)" means all revenues, amounts, monies, and income of every kind paid 
or payable to the Port Authority or otherwise derived by the Port Authority (without any 
deductions therefrom) from or in connection with the operations pennitted under the Lease as 
amended, including but not limited to all such amounts paid or payable to the Port Authority by 
any sublessee or other third party; provided, however, that any taxes imposed by law which are 
separately stated to and paid by the customer and directly payable to the taxing authority by the 
Po~ Authority, shall be excluded therefrom. For the avoidance of doubt, the parties hereto 
hereby acknowledge that "Gross Revenue(s)" shall in no event include any revenues, amounts, 
monies, and income of any kind derived or arising from the Port Ivory premises, adjacent to the 
Terminal. 

"Hazardous Substances" means any material or substance regulated from time to time as 
a toxic or hazardous waste or substance under any applicable federal, state, or local law, 
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regulation, rule, or ordinance, because of its potential risk to human health or the environment, 
including, but not limited to any material or substance that: 

(i) Contains any of the hazardous characteristics or constituents set forth in 
40 C.F.R. Sec. 261.20 et seq., as replaced or amended; 

(ii) Is listed as a hazardous waste pursuant to 40 C.F .R. Sect. 261. 30 et 
seq., as replaced or amended; 

(iii) Is defined as a hazardous substance in the Comprehensive 
Environmental Response, Compensation and Liability Act of 1980, 42 U.S.C. Sec. 9601 
.et seq., as replaced or amended; 

(iv) Is defined as a toxic or hazardous waste in the Solid Waste Disposal 
Act, 42 U.S.C. Sect. 6901 et seq., as replaced or amended; or 

(v) Is defined as a hazardous waste or hazardous substance under the 
statutes and regulations of the State, including the Environmental Conservation Law, 
Section 27, as replaced or amended, or constitutes petroleum as defined within the 
Navigation Law, Article 12. 

Hazardous Substances shall also mean "hazardous waste", "Regulated Medical Waste", 
"hazardous material", "hazardous substance", "radioactive material"; and "Regulated Medical 
Waste" and "petroleum product and by-product" as defined in the Resource Conservation and 
Recovery Act, the Comprehensive Environmental Response, Compensation and Liability Act, 
the Hazardous Material Transportation Act, the Federal Water Pollution Control Act and the 
Superfund Amendments and Reauthorization Act of 1986, the National Oil and Hazardous 
Substances Pollution Contingency Plan, the New York State Environmental Conservation Law, 
the New York State Navigation Law, and the New York City Charter, Administrative Code and 
Rules and Regulations, and any laws relating to underground storage tanks, and any similar or 
successor federal law, state law or local statutes and ordinances and any rules, regulations and 
policies promulgated thereunder, as any of such federal, state and local statutes, ordinances and 
regulations may be amended from time to time (collectively, "Environmental Laws"). 

"Improvements" means any and all channel or berth deepening,structur es or other 
improvements and appurtenances of every kind and description now existing on the Terminal or 
hereafter erected, constructed or placed upon the Terminal or any portion thereof (other than 
trade fixtures), and any and all alterations, replacements and substitutions thereof, including, but 
not limited to, the Capital Investment Work, repairs and all equipment incorporated in or 
attached to the Terminal at any time during the Term as hereinafter defined, including but not 
limited to the Capital Investment Work. 

"Lease Administrator" means the New York City Economic Development Corporation 
("NYCEDC") until such time as the Lease Administrator is changed, and its agent the Apple 
Industrial Development Corp. · 

"Lease as amended" shall mean the 1983 Lease as amended by the 1985 Amendment, 
1990 Amendment, and this 2009 Amendment, except where the context clearly indicates to the 
contrary. 
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"Lease Year" shall mean a period of twelve (12) consecutive full calendar months 
commencing with January l , 2009 and the succeeding anniversaries thereof. 

"Mean Low Water" shall mean the mean low water as most recently at the Effective Date 
determined by observations of the United States Coast and Geodetic Survey. 

"Person" shall mean any individual or any entity, whether a trustee, corporation, general 
partnership, limited liability company, limited liability partnership, joint stock company, trust, 
estate, unincorporated organization, business association, tribe, finn, joint venture, any federal, 
state, county or municipal government, or any bureau, department or agency thereof, any 
governmental authority, governmental instrumentality, any fiduciary acting in such capacity on 
behalf of any of the foregoing, or otherwise. 

"Rental" or "Rent" or "rent" or "rental" as it is referred to from time to time throughout 
the Lease as amended, shall include but not be limited to, the Base Rent, additional rent and all 
other sums due and owing to the City in connection with the letting of the Terminal. 

"Representatives" means the employees, agents, servants, officers, president, members, 
consultants, independent contractors, subcontractor and authorized personnel of a Person or 
entity. 

"Requirement(s)" shall mean: 

Any and all present and future laws, rules, regulations, orders, ordinances, statutes, codes, 
executive orders, and requirements of all Governmental Authorities applicable to the 
Terminal or any street, road, avenue, or sidewalk comprising a part of, or in front of, the 
Terminal or any vault in, or under the Premises (including, without limitation, the 
Building Code of New York City and the laws, rules, regulations, orders, ordinances, 
statutes, codes, and requirements of any applicable Fire Rating Bureau or other body 
exercising similar functions); 

"Substantial Completion", "Substantially Complete", Substantially Completed" - and 
other form variations of the phrase - means, with respect to all work constructed by the Port 
Authority in accordance with the Lease as amended, including, without limitation, the Capital 
Investment Work, that the City has determined that the following conditions have been satisfied: 
(a) the Governmental Authority having jurisdiction over the Terminal has issued a temporary 
certificate (or certificates) of occupancy or completion, or chairman's certificate with respect to 
waterfront zoning as the case may be or the like as applicable, for the Terminal; (b) all uti1ities, 
as applicable, are connected; ( c) the Port Authority may use and occupy the entire Premises for 
the use and purpose authorized by the Lease as amended, ( d) all work, as applicable, has been 
completed in accordance with the plans and specifications, all systems of the Terminal are 
operating and such work and systems have been accepted by the Port Authority ( as evidenced by 
controlled inspection reports to be submitted by the Port Authority to the City, if such type of 
work is customarily subjected to testing under controlled conditions), except for minor repairs, 
corrections, and adjustments of a "punch list" nature which can be completed promptly and with 
minimal interference to the occupancy and use of the Tenninal by the Port Authority; and (e) the 
architect, the Port Authority, the contractor and the City have approved in writing a final punch 
list of such minor repairs, corrections and adjustments; it being agreed, however, that 
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construction shall not be deemed Substantially Complete notwithstanding the issuance or 
reissuance of a temporary certificate of occupancy if the Tenninal cannot reasonably be operated 
for the purposes set forth in the Lease on account of such outstanding work. 

"Tenn" shall mean the term of the Lease as amended. 

2. Amendment of Lease. 

This 2009 Amendment shall be annexed to and is hereby made a part of 
the Lease. Notwithstanding the foregoing, in the event any provision in this 2009 
Amendment conflicts with any provision in the Lease, the terms of this 2009 Amendment 
shall supersede and govern. 

3. Effective Date. This 2009 Amendment is effective as of the date hereof (the 
"Effective Date"). 

4. Modification of Term. As of the Effective Date, the "Initial Tenn" section of 
the 1983 Lease and Article Second of the 1985 Amendment shall be modified as 
follows: 

(a) Tenn. The term of the letting under the Lease is hereby extended , in 
accordance with the tenns of Lease as amended, until June 30, 2058 at 11: 59 p.m. 
subject to earlier termination in accordance with the terms of the Lease as 
amended. 

(b) Option to Terminate. In the event the Port Authority fails to make the full Capital 
Investment in the Terminal as set forth in Section 7 herein, provided that (x) the Lease as 
amended shall then be in full force and effect in accordance with its terms, (y) there shall not 
then exist any uncured default hereunder at the time of exercise of the Option to Terminate, 
hereinafter defined, and at the effective date of termination and (z) the Port Authority is the 
tenant under the Lease as amended and either it or its subtenant is occupying all of the Terminal, 
the Port Authority shall have the option to terminate the Lease as amended and the tenn of 
letting thereunder effective as of July 18, 2023 (the "Option to Terminate") by giving written 
notice to the City of its election no later than January 18, 2022. The Port Authority and the City 
hereby mutually acknowledge that it is their intention that the Port Authority's exercise of the 
Option to Terminate constitutes the same exercise of option to terminate referred to in Section 
2(c) of Port Authority Lease No. BP-311 between the Port Authority and NYCEDC dated as of 
January 1, 2009 for the Brooklyn Cruise Terminal, such that, in accordance with the provisions. 
of the said Section 2(c), upon the Port Authority's exercise of the Option to Terminate, 
NYCEDC will no longer have the option to extend the term of the letting under the said Lease 
No. BP-311 beyond December 31, 2029. 

S. Modification of Rent. As of the Effective Date, Section 3 of the 1990 
Amendment is hereby modified as follows: 

(a) Original Tenn Base Rent. In lieu of the rental set forth in paragraphs "A." and 
"B." of Article Fourth of the 1983 Lease and Sections 3(a) and (b) of the 1990 
Amendment, for the period starting with July I, 2008 through December 31, 
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2023, the Port Authority shall pay to the City a basic rental for each Lease Year at 
the annual rate of $3,377,052.84, payable in advance in quarterly installments of 
$844,263.21 on each January 1, April 1, July 1, and October I during such period 
(the "Original Term Base Rent"); 

(b) Extended Term Base Rent. For the period from January 1, 2024 through June 
30, 2058, the Port Authority shall pay to the City a basic rental (the "Extended 
Term Base Rent") as follows: 

(1) If the Capital Investment has been fully made by July 18, 2023, the 
Port Authority shall pay to the City for each Lease Year, the period from January 
I, 2024 through June 30, 2058, the following: 

(i) a fixed rental for each Lease Year at the annual rate of $1,000,000.00, 
payable in advance in quarterly installments of $250,000.00 on each 
January I, April I, July I , and October I during such period, plus 

(ii) a percentage rental ("Percentage Rent") in the amount of twenty-five 
(25%) percent of total Gross Revenues generated to th_e Port Authority 
from the Terminal that exceeds the minimum revenue threshold stated in 
Exhibit A attached hereto, payable in advance in estimated quarterly 
installments on each January 1, April I, July 1, and October I during such 
period, each installment in an amount based on the Gross Revenues for the 
same quarter in the previous Lease Year. Following the end of each 
Lease Year, a reconciliation, as required, shall be made based on the 
actual Gross Revenues for such Lease Year as set forth in Section 5( c) 
below. 

(2) If the Capital Investment has not been fully made by July 18, 2023 
and the Port Authority has not duly exercised its Option to Terminate, the Port 
Authority shall pay to the City for each Lease Year for the period from July 1, 
2023 through June 30, 2058, the following: 

(i) a fixed rent at the. annual rate of $4,500,509.00, payabl~ in 
advance in quarterly installmerits ·of $1,125,127.25 on each 
January 1, ~pril 1, July 1, and October 1 during such period, and 

(ii) for each Lease Year thereafter, at an annual rate equal to 102% 
of the annual rate theretofore payable, payable in advance in equal 
quarterly installments on each January 1, April 1, July 1, and 
October 1 during such period . 

( c) Gross Revenue Quarterly Report: Gross Revenue Annual Report. 
Commencing from when the provisions of Section S(b)(l)(ii) relating to 
Percentage Rent apply, a Gross Revenue Quarterly Report as defined 
hereinafter shall be due pursuant to the terms set forth in this Section 5( c) as 
follows: 

(1) Within forty-five days following each calendar quarter commencing 

6 



with the calendar quarter ending on March 31, 2024, the Port 
Authority shall render to the Lease Administrator a statement (the 
"Gross Revenue Quarterly Report") certified by a responsible officer 
of the Port Authority, showing the Gross Revenues for the preceding 
quarter and the cumulative Gross Revenues from the date of the 
commencement of the Lease Year for which the Gross Revenue 
Quarterly Report is made through the last day of such preceding 
quarter. The Gross Revenue Quarterly Report made for the last 
quarter of each Lease Year shall include a reconciliation of the 
amount of the Percentage Rent payable for the preceding Lease Year 
and the Port Authority shall pay, within fifteen (15) days of · 
rendering such Gross Revenue Quarterly Report any amount of the 
Percentage Rent then owed to the City. In the event that the aforesaid 
reconciliation shall show that the Port Authority has paid in excess 
of the Percentage Rent owed for such Lease Year, the difference 
shall be credited against the Rentals next payable under the Lease as 
amended. 

(2) Upon any termination of the letting ( even if stated to have the same 
effect as expiration), the Port Authority shall within sixty (60) days 
after the effective date of termination render to the Lease 
Administrator a statement certified by a responsible officer of the 
Port Authority setting forth the information required to be set forth in 
the Gross Revenue Quarterly Report pursuant to the provisions of 
subparagraph (1) of Section 5( c ), with respect to the last quarter of 
the Lease Year through the effective date of termination except that 
(i) the statement shall set forth the Gross Revenues for the quarter 
period or portion thereof through the effective date of termination 
and, if not already set forth therein, the cumulative Gross Revenues 
from the date of the commencement of the Lease Year in which the 
effective date of termination occurred through the effective date of 
termination, and (ii) the final calculation of the Percentage Rent shall 
be made for the period from the first day of the Lease Year in which 
the effective date of termination shall occur through the effective 
date of termination. Any amount of the Percentage Rent determined 
to be owed to the Port Authority pursuant to such final calculation 
shall be paid by the Port Authority within fifteen (15) days of 
rendering the statement such Gross Revenue Quarterly Report. 

(d) Place and Manner of Payment: Prorations. 
(1) All Rent payable under the Lease as amended shall be paid to Apple 

Industrial Development Corp., as the Lease Administrator, at c/o New York 
City Development Corporation, 110 William Street, New York, New York 
10038, Attn.: Accounting, or to such other entity or person and at such 
other address as the City may designate by written notice. The Port 
Authority agrees to pay all Rent due pursuant to the Lease as amended in 
lawful money of the United States which shall be legal tender in payment 
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of all debts and dues, public and private, at the time of payment, without 
any set off or deduction whatsoever. 

(2) Base Rent shall be paid in quarterly installments in advance on the first day 
of each quarter during that term regardless of receipt of an invoice or 
another form of request for payment. All Base Rent due for less than a 
payment period specified herein shall be pro-rated and appropriately 
apportioned on the basis of twelve (12) equal monthly installments per 
year; and for any period less than a month, appropriately apportioned on the 
basis of the number of calendar days in such month. 

( e) Late Charges: 

. If the Port Authority fails to pay any amount required under the Lease as 
amended when due to the City, including without limitation any payment of Rent 
or any payment of utility fees or charges, or other charges or fees, or if any such 
amount is found to be due as the result of an audit, then, in such event, the City 
may impose (by statement, bill or otherwise) a late charge with respect to each 
such unpaid amount for each late charge period herein below described during the 
entirety of which such amount remains unpaid, each such late charge not to 
exceed'an amount equal to eight-tenths of one percent of such unpaid amount for 
each late charge period ("Late Charge Rate"). There shall be twenty-four late 
charge periods during each calendar year; each late charge period shall be for a 
period of at least fifteen ( 15) calendar days except one late charge period each 
calendar year may be for a period of less than fifteen (but not less than thirteen) 
calendar days. Without limiting the generality of the foregoing, late charge 
periods in the case of amounts found to have been owing to the City as the result 
of audit findings shall consist of each late charge period following the date the 
unpaid amount should have been paid under the Lease as amended. Each late 
charge shall be payable immediately upon demand made at any time there for by 
the City. No acceptance by the City of payment of any unpaid amount or of any 
unpaid late charge amount shall be deemed a waiver of the right of the City to 
payment of any late charge or late charges payable under the provisions of this 
Section, with respect to such unpaid amount. Each late charge shall be and 
become additional rent, recoverable by the City in the same manner and with like 
remedies as if it were originally a part of the Rent as set forth in the Lease as 
amended. Nothing in this Section is intended to, or shall be deemed to, affect, 
alter, modify or diminish in any way (i) any rights of the City under the Lease as 
amended, including without limitation the City's rights of specific performance 
and termination or (ii) any obligations of the Port Authority under the Lease as 
amended. Further, no failure by the City to insist upon the strict performance by 
the Port Authority of its obligations to pay Late Charges shall constitute a waiver 
by the City of its right to enforce the provisions of this Section 5( e) in any 
instance thereafter occurring. The provisions of this Section 5( e) shall not be 
construed in any way to extend the grace periods or notice period's provided for in 
any default section in the Lease as amended. In the event that any late charge 
imposed purst:1ant to this Section shall exceed a legal maximum applicable to such 
late charge, then, in such event, each such late charge payable under the Lease as 
amended shall be payable instead at such legal maximum. 
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(f) Abatement. Deduction, Counterclaim and Offsets. It is the intention of the City 
and the Port Authority that except as provided herein (a) the Base Rent shall be 
absolutely net to Landlord without any abatement, diminution, reduction, 
deduction, counterclaim, setoff or offset whatsoever, so that each Lease Year of 
the Tenn shall yield, net to Landlord, all the Base Rent, and additional rent as 
demanded pursuant to the tenns set forth herein, and (b) the Port Authority pay all 
costs, expenses and charges of every kind relating to the Tenninal that may arise or 
become due or payable during or after (but attributable to a period falling within) 
the tenn of letting under the Lease as amended. 

6. Condition of the Premises. As of the Effective Date, Article FOURTEENTH of 
the 1983 Lease shall be modified by adding the following paragraph as a new 
paragraph following the first paragraph: 

Without otherwise limiting the generality of Article FOURTEENTH of 
the 1983 Lease, from and after the Effective Date, the Port Authority shall 
continue to accept the Terminal "as is" and without any representations or 
warranties of any kind or nature by the City, except as otherwise provided in the 
Lease as amended, agree not to make any claim that the Terminal is not suitable 
for the uses set forth in the Lease as amended, and agree not to make any claim 
regarding the condition of the Tenninal. 

7. Capital Investment, Improvements, Access and Maintenance and Repairs. As of 
the Effec~ive Date, Section 4 of the 1990 Amendment is hereby modified as 
follows: 

(a) Improvements under Capital Investment The parties acknowledge that the 
improvements set forth in Articles Sixth and Seventh of the 1985 Amendment 
and Section 4(a)-(d) of the 1990 Amendment have been completed. From 
January 1, 2008.through July 18, 2023, it is the Port Authority' s intention to 
spend an amount not less than One Hundred Ten Million Dollars and No 
Cents ($110,000,000.00) (the "Capital Investment") on Improvement work for 
the benefit of the Terminal (the "Capital Investment Work") to be performed 
through its employees, agents, Representatives, contractors and 
subcontractors. The Capital Investment Work shall include capital 
improvements made for the benefit of the Tenninal, including, but not be 
limited to, external and internal roadway improvements constructed to benefit 
the Terminal, the deepening of the access channels serving the Terminal (as 
shown on the site map attached hereto as Exhibit B) to a depth of fifty (50) 
feet below Mean Low Water, or, in the event of development of the land 
adjacent to the Terminal, deepening the access channels to such adjacent site 
to 50 feet while deepening the remainder of the access channels serving the 
Terminal to a depth of 45 feet, and any environmental remediation performed 
in connection therewith. The Capital Investment Work shall not include any 
dredging to maintain the berths at the Terminal at agreed upon depths, any 
dredging to maintain the access channels to the Tenninal (as opposed to 
dredging to deepen the access channels and berths beyond agreed upon 
depths), or any work to clean up or mitigate any environmental]y hazardous 
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wastes or substances which may be found at the Terminal or in its berths and 
channels. The Port Authority will perform all work, except as otherwise 
authorized herein, including but not limited to the Capital Investment Work 
and general maintenance work, as referenced below, at its own cost and 
expense. The Port Authority will pursue Congressional and other 
governmental approvals required for the deepening work herein and to 
maintain the channels generally. 

(b) Annual Capital Investment Report . By March 31 of each Lease Year through 
and including the Lease Year occurring during 2023, the Port Authority shall 
provide an annual report, certified by a responsible officer of the Port 
Authority, to the City of the prior calendar year's Capital Investment 
expenditure for the benefit of the Terminal (the "Annual Capital Investment 
Report"), setting forth the amount of the Capital Investment Work performed 
by the Port Authority's employees, agents, Representatives, contractors and 
subcontractors during the preceding Lease Year, showing separately each 
project performed, a project description, the projected cost of each such 
project, and the amount paid by the Port Authority on account of such costs. 
The Port Authority shall provide additional information upon request. The 
Annual Capital Investment Report shall also include ( or there shall be 
separately provided upon their becoming available) long term capital 
spending plans at or around the Terminal ("Long Term Capital Plans" or 
"Long Term Capital Project(s)") and planned capital projects for the Terminal 
over the next five years. The Port Authority shall update the information and 
provide a status (including, as available, the information relating to the Long 
Term Capital Plans) each year in the Annual Capital Investment Report next 
due and shall provide any scope, location, and cost estimate for each such 
project as the same is available. 

Notwithstanding the above, the Annual Capital Investment Report for 
January 2009 through December 31, 2009 shall also include, but not be 
limited to, the required information set forth in Section 7(b) with regard to 
the period from January 1, 2008 through December 31, 2008. 

( c) As-Builts. Within three (3) months of completion of each Capital Investm~nt 
Work and/or Long Term Capital Plan project, the Port Authority shall submit 
"as built" drawings to the City for its files. · 

( d) Intentionally deleted. 

(e) Access. In lieu of the access provision set forth the first sentence of Article 
TWENTY-EIGHTH of the 1983 Lease and the last sentence of Section 4(a) of 
the 1990 Amendment, from and after the Effective Date, the Port Authority 
agrees, on reasonable advance notice from the City, to permit the City, by its 
employees, agents and Representative, during regular business hours, to 
inspect the Terminal, and, during the last six months of the Term, shall permit 
inspection thereof by or on behalf of prospective future lessees accompanied 
by employees or Representatives of the City or as otherwise approved by the 
parties. Notwithstanding the foregoing, in the event of exigent circumstances, 
the City shall be permitted entry at any time without notice or with reasonable 
notice considering the circumstances. The Port Authority also agrees, on 
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reasonable advance written notice from the City, to permit the City by its 
employees and Representatives to examine and audit such books and records 
of the Port Authority during normal business hours which pertain to the 
performance of all work at the Terminal including, but not .limited to, the 
Capital Investment Work and will substantiate the amounts spent by the Port 
Authority on such work. The Port Authority will, upon the City's reasonable 
request, provide materials and information to substantiate the amounts spent 
by the Port Authority on the Capital Investment Work 

(f) Inspection. The Port Authority shall inspect the Terminal on a regular basis in 
accordance with the Port Authority's normal procedures as set forth in the 
Port Authority manual # AI45- l .07 attached hereto as Exhibit C which may 
be amended from time to time. The Port Authority shall provide a copy of 
each inspection report to the City. Upon request, the Port Authority shall 
permit the City to contact the inspector with additional questions and provide 
additional information. 

(g) Maintenance and Repairs. Notwithstanding the provisions of Paragraph B. of 
Article TWELFTH of the 1985 Amendment, and without otherwise limiting 
the generality thereof and Article FIFTEENTH of the 1983 Lease, from and 
after the Effective Date, the Port Authority shall, at its own cost and expense, 
keep and maintain in reasonably good and safe order and condition, ordinary 
wear and tear excepted, and repair, operate and take good care of ( or cause to 
be repaired, maintained, operated and taken good care of) every part of the 
Terminal. The Port Authority shall neither commit nor suffer, and shall use 
all reasonable precaution to prevent, waste, damage or injury to the Terminal. · 
All repairs made by or caused to be made by the Port Authority shall be equal 
in quality and class to the industry standard and shall be made in compliance 
with applicable law. As used in this Section, the term "repairs" shall include 
all necessary (a) replacements, (b) removals, (c) alterations, and (d) additions. 
The Port Authority shall have sole responsibility, and the City shall have 
none, for the maintenance and repairs of the Terminal, including but not 
limited to the Improvements, berths and acc::ess channels, and repairs of or 
replacements to the Improvements, including but not limited to the structure 
of the pier and the decking, fender system, backing logs, and standard fixed 
mooring devices. The work described in this paragraph shall be the . 
responsibility and sole cost of the Port Authority and shall be performed 
based on the condition of the Terminal or upon the reasonable request of the 
City, and, where required, subject to the approval of the Port Authority's 
'Board of Commissioners, the recommendation of which approval shall not be 
unreasonably withheld or delayed by the staff of the Port Authority. 

If the Port Authority fails, after twenty (20) days notice (or without notice 
in the case of an emergency) from the City or other, to proceed with due 
diligence to make repairs required to be made by the Port Authority, the 
repairs may be, but shall not be obligated to be, made by the City at the 
expense of the Port Authority, and the reasonable expenses thereof incurred 
by the City as well as for the payment of those repairs to the Terminal shall be 
collectible, in addition to the Base Rent as additional rent, within 15 days after 
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rendition of a bill or statement therefor. 

(h) Force Majeure. The Force Majeure provision set forth in Section 4 (b) of the 
1990 Amendment, shall be modified and set forth in this Section 8(h) as 
follows: 

The Port Authority shall not be liable for any failure, delay or interruption 
in performing its obligation under the Lease as amended, caused by 
unavoid~ble casualty, national emergency, governmental restrictions, enemy 
action, civil commotion, strikes, lockouts, labor troubles, inability to obtain 
labor or materials, failure of power, riots, insurrection, wars or national 
defense pre-emptions, an act of God, injunctions or stays issued by any Court 
having jurisdiction over the City or the Port Authority or any other similar 
event beyond the reasonable control of and not caused by the Port Authority 
(a "Force Majeure Event"). Unavailability of funds shall not be deemed a 
Force Majeure Event. 

(i) Law. In lieu of Section 4( c) of the 1990 Amendment and Article SEVENTH 
of the 1985 Amendment, the Port Authority agrees that in all matters of 
operating the Terminal and performance of work, including but not limited to 
Capital Investment Work, environmental remediation, repair, maintenance 
and the like during the letting of the Terminal, the Port Authority will 
conform with all Requirements, provided, however, that it is specifically 
understood and agreed that no local law, enactment, ordinance, rule or 
regulation, permit or requirement of the City shall apply to such operation of 
the Terminal and performance of work under the Lease as amended so long as 
the Port Authority is the Tenant. Notwithstanding the foregoing, the Port 
Authority, as a matter of policy, will conform to the enactments, ordinances, 
resolutions, and regulations of the City and its various departments, boards, 
and bureaus in regard to the construction and maintenance of the 
improvements and structures and in regard to health and fire protection as if 
the Port Authority were a private corporation, to the extent that the Port 
Authority finds it practicable to do so, without interfering with, impairing, or 
affecting the efficiency or economy of the Terminal, or its ability to operate 
the Terminal, or its obligations, duties, and responsibilities to the States of 
New York and New Jersey, its bondholders, and the general public, but the 
decision of the Port Authority as to whether it is practicable to do so shall be 
controlling and conclusive. The above notwithstanding, the Port Authority 
will obtain a Certificate(s) of Completion or its equivalent, for all 
improvements or structures currently on the Terminal and to be built on the 
Terminal in the future, no later than three years prior to the expiration of the 
letting under this Lease as amended. Nothing contained herein shall be 
deemed an acceptance by the Port Authority to the application to itself of any 
local law, enactment, ordinance, rule, or regulation, permit or requirement of 
the City, nor an acceptance by the City of the immunity of the Port Authority 
from any local law, enactment, ordinance, rule, or regulation, permit or 
requirement of the City. 
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Further, subject to the foregoing, the Port Authority shall comply or cause 
to be complied with all applicable federal, state, and local laws related to the 
health and safety of its employees. 

8. Security. The Port Authority shall procure and pay for all security for the 
Terminal, as is reasonable and customary for like properties and required by 
law. 

9. Insurance. As of the Effective Date of this 2009 Amendment, with respect to 
Article SEVENTEENTH of the 1983 Lease, as amended by Sections B.6 and 
B.7 of Article TWELFTH of the 1985 Amendment, paragraphs (i), 0), (k), (1), 
(n) and (o) shall remain in full force and effect and paragraphs (a) through (h) 
and (m) are hereby amended and restated as follows: 

Section 9.01. Insurance Requirements. At all times during the remainder of the 
Term, the Port Authority, at its sole cost and expense, shall carry and maintain in full force and 
effect, or cause to be carried and maintained in full force and effect, insurance coverage of the 
following types or insuring the described risks and in the minimum limits set forth below: 

(a) Insurance During Any Construction Work: Builder's Risk 
Property, Liability and Statutory Coverage. In addition to the amounts of coverage 

· specified herein1 from the time of the commencement of any work, including but not 
limited to the Capital Investment Work, at the Terminal throughout the Term which 
construction has a cost in excess of fifty thousand ($50,000.00) dollars, and until the 
architect has certified to the City that the construction has been Substantially Completed, 
or upon Substantial Completion of any other work which does not require the supervision 
of the architect, the Port Authority at its sole cost and expense shall carry or cause to be 
carried: 

(i) Builder's Risk Insurance. Builder's Risk Insurance 
(standard "All Risk" or equivalent coverage), in the amount of not less than one hundred 
percent (100%) of the replacement cost of the Improvements which are to be constructed 
(which shall be deemed to be equal to the stipulated sum set forth in the construction 
contract). The Builder's Risk Insurance shall be written on a completed value (non
reporting) basis, naming the Port Authority as a named insured. In addition, such 
insurance policy (A) shall contain a written acknowledgement (annexed to the policy) by 
the insurance company that its right of subrogation has been waived with respect to the 
City and Lease Administrator, and any holders of mortgages named in such policy and, if 
required by the City, an endorsement stating that "permission is granted to complete and 
occupy"; (B) if any off-site storage location is used, shall cover, for full insurable value, 
all materials and equipment on or about any such off-site storage location intended, or 
while in transit, for use with respect to the improvement and/or betterments and/or the 
Terminal; (C) shall cover (w) the same perils covered by the ISO Special form or its 
equivalent; (x) loss of materials, equipment, machinery and supplies, or of any temporary 
structure, hoist, or scaffolding; (y) soft costs, plans, specifications, blueprints and models; 
and (z) demolition and increased cost of construction, including increased costs arising 
from changes in the Requirements at the time of restoration and coverage for operation of 
building laws, all subject to a sub-limit satisfactory to the City; and (D) unless approved 
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by the City, shall contain no exclusions other than those that are . reasonable and 
customary in Builder's Risk insurance policies issued in connection with work similar in 
all material respects to the Improvements, Capital Investment Work, repairs and any 
other work being performed. 

(ii) Liability Insurance Coverage. 

(A) Commercial General Liability Insurance. Commercial General Liability 
Insurance, on an occurrence basis, written on the ISO Form CG 00 01 (or its equivalent), 
including, without limitation, all applicable coverages enumerated herein with the 
addition of the following coverages to the extent not already set forth herein: contractual 
liability coverage (covering, to the maximum extent permitted by law, the Port 
Authority's, and/or their contractor' s or subcontractor's, as applicable, obligation to 
indemnify the City and Lease· Administrator, as required under the indemnity provisions 
of this Lease, any sublease and any construction contracts applicable to the Terminal), 
completed operations coverage, broad form property damage endorsement covering the 
operations of all contractors, subcontractors, and consultants and with no exclusions that 
are not part of the ISO Form CG 00 01 ( or its equivalent), and the completed operations 
coverage shall protect the City and Lease Administrator as additional insureds on form 
CG 20-37 (or its equivalent), unless specifically approved in writing in each instance by 
the City at its sole discretion and providing that the contractors, subcontractors, the Port 
Authority, the City, and, at the City's election, the City's construction manager (if any), 
including their respective Representatives, are named as Additional Insureds, all on a 
primary and non-contributory basis, and providing liability limits as reasonably required 
by the City from time to time, taking into account the hazards associated with any work, 
but in any event, not less than at least twenty five million dollars ($25,000,000) per 
occurrence during any work including but not limited to Capital Investment Work and 
repairs. This limit of liability can be secured through a combination of General Liability 
and Umbrella/Excess Liability coverage. 

(B) Automobile Liability. Automobile liability covering owned, non-owned 
and hired vehicles with limits as reasonably required by the City and/or Lease 
Administrator from time to time, but, in any event, with limits not less than a combined 
single limit per occurrence for bodily injury and property damage of two million dollars 
($2,000,000) with respect to bodily and personal injury, death and property damage. This 
limit can be secured through a combination of Automobile Liability and Umbrella/Excess 
Liability coverage. 

(C) Pollution/Environmental Liability Insurance. To the extent certain work 
may involve pollution/environmental exposure, Pollution/Environmental Liability 
Insurance covering bodily injury and property damage, including loss of use of damaged 
property or property that has not been physically injured, which in any event shall not be 
less than five million dollars ($5,000,000) per occurrence unless otherwise approved in 
writing by the City which approval will not be unreasonably withheld or delayed. Such 
insurance shall provide coverage for actual, alleged or threatened emission, discharge, 
dispersal, seepage, release or escape of pollutants (including, without limitation, any 
Hazardous Substances), including any loss, cost or expense incurred as a result of any 
cleanup of pollutants (including, without limitation, any Hazardous Substances) or in the 

14 



investigation, settlement or defense of any claim, suit or proceeding against each of the 
Additional Insureds ( as defined in Section 9 .16) arising from the activities and operations 
under this Lease. Such insurance shall name the Additional Insureds, as additional 
insureds on a primary and non-contributory basis. The City reserves the right, based 
upon in its reasonable evaluation of the risk and exposures from the proposed use, 
Improvements, work, including but not limited to Capital Investment Work, and/or 
repairs and/or during work on such and to require, from time to time, an additional 
increase, when commercially available, in the amount of the minimum limits of the 
Pollution/Environmental Liability Insurance as warranted by the risk and exposure. 

(D) Intentionally deleted. 

(E) Professional Liability Insurance, which in any event shall not be less than 
five million dollars ($5,000,000) per occurrence, to the extent applicable to the activities 
and operations at the Terminal, including but not limited to the berths and access 
channels, performed by or on behalf of the Port Authority or its contractors, 
subcontractors and consultants, for a period from the Effective Date until three (3) years 
after the completion of the professional services rendered, as appl.icable. 

(F) Umbrella Liability Coverage. The City reserves the right, based upon in its 
reasonable evaluation of the risk and exposures from the proposed Improvements, work, 
including but not limited to Capital Investment Work and/or repairs to require additional 
liability limits of coverage to protect the Additional Insureds secured by Umbrella 
Liability coverage. Such Umbrella Liability coverage must be in compliance with all the 
provisions of the primary coverages, including, without limitation, the specified coverage 
for all insureds and Additional Insureds required to be named as insureds and Additional 
Insureds hereunder. 

(G) Statutory Insurance. Worker's Compensation Insurance and Employer's 
Liability Insurance, New York State disability benefits and other statutory forms of 
insurance in form and limits as required by law covering contractors or subcontractors 
with respect to all of their employees. · 

(H) Wrap Up Insurance, OCIP and CCIP. To the extent applicable, the Port 
Authority (directly or through the Port Authority's contractor) may to procure and 
maiQtain ( or cause to be procured and maintained), to the extent permitted under 
applicable law, a wrap up insurance policy through an Owner Controlled Insurance 
Program (OCIP) or through a Contractor Controlled Insurance Program (CCIP) which 
will satisfy the requirements of the foregoing Section pertaining to Commercial General 
Liability Insurance, Builder's Risk Insurance, Workers' 
Compensation/Disability /Employer's Liability, Pollution/Environmental Liability 
Insurance, and, to the extent commercially available, Professional Liability Insurance, 
during periods of construction, provided that the terms and limits of coverage provided 
thereunder generally conform to the requirements of this Section and are otherwise 
reasonably acceptable to the City. 

(I) Marine Protection and Indemnity Insurance. If applicable in light of the 
nature of the business activities of the subtenant, licensee, permittee or concessionaire, 
Marine protection and indemnity insurance in an amount not less than ten million dollars 
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($ I 0,000,000), per occurrence. Coverage must be in compliance with all the provisions 
of the primary coverages, including, without limitation, the specified coverage for all 
insureds and Additional Insureds required to be named as insureds and Additional 
Insureds hereunder. 

(J) Miscellaneous Insurance. Such other insurance, in such amounts as from 
time to time reasonably may be required by the City. 

(K) Self Insurance. In lieu of providing coverage for the risks described in 
Section 9.01 (a) above, the Port Authority may elect to provide by self-insurance, in 
whole or in part, for itself and its contractors, agents, subtenants and other 
representatives, primary coverage for such risks upon the same terms and conditions as 
would be provided by an insurance carrier. The Port Authority agrees that in the event of 
a loss, it shall make available out of its own funds such amounts as would be paid by an 
insurance carrier providing the coverage which the Port Authority has elected to provide 
by self-insurance and its obligation to pay any loss hereunder shall not be limited other 
than by limitations on coverage what would have been inade available from such 
insurance carrier. If the Port Authority elects to provide any insurance coverage pursuant 
to this paragraph (K) it shall provide a letter to the City which (i) shall be signed by a 
duly authorized officer of the Port Authority, (ii) shall attest to the existence of the Port 
Authority's self-insurance program (iii) shall identify the coverage or coverages which 
the Port Authority elects to provide pursuant to this paragraph (K). 

(b) Insurance Upon Substantial Completion of Commercial 
Improvements. "All Risk" property damage insurance protecting the Port Authority and 
the City against loss ·Of or damage to the Terminal by fire and all other risks of physical 
loss or damage now or hereafter embraced by ISO Cause of Loss - Special Form in the 
amount of not less than the full Replacement Value of the Tenninal (without depreciation 
or obsolescence clause) and all improvements, protecting the Port Authority and the City 
against loss to the Improvements, work, including but not limited to Capital Investment 
Work. Such insurance shall designate the City and the Lease Administrator as loss payee 
and shall include the following coverages and clauses: 

(i) if not otherwise included within the "All Risk" coverage 
specified above, coverage against damage by explosion caused by steam pressure
fired vessels, by earthquake and/or by hurricane; 

(ii) contingent liability from operation of building laws; 

(iii) demolition cost for undamaged portion coverage; 

(iv) intentionally deleted; 

(v) increased cost of construction coverage specifying that ~e 
. pr,oceeds of such ins~ance ~hall be available to pay · all costs of· dre4ging, 
demolition, including the ·costs of debris removal, grading and ·fencing and all 
increased costs of construction in the event that any insured hazard results in a 
loss; 
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(vi) an agreed or stipulated amount endorsement negating any 
co-insurance requirements 

(vii) flood coverage to the maximum extent available under the 
National Flood Insurance Act of 1968, as amended, with a sublimit of not less 
than ten percent (10%) of the value of the Improvements, work, including but not 
limited Capital Investment Work, and repairs; 

· (viii) intentionally deleted; 

(ix) coverage for piers, docks, wharfs, slips and other related 
improvements for such structures. 

If the Port Authority elects to insure the Port Authority's trade fixtures and other personal 
property used in connection with the Terminal, the Replacement Value shall be increased in the 
amount of such personal property, and payments on the Port Authority's claims for loss of 
personal property shall be paid to Port Authority after notice to the City and/or Lease 
Administrator. 

( c) Intentionally deleted. 

(d) Statutorv Workers' Compensation and Disability Benefits 
Insurance. Statutory Workers' Compensation including but not limited to Employers' 
Liability coverage and New York Disability Benefits Insurance, and, if applicable, Jones 
Act Insurance, U.S. Harbor Worker's Insurance and Long Shoremen's Compensation 
Insurance, in statutory amounts, as required by applicable law, and any other insurance 
required by law covering all persons employed by the Port Authority, contractors, 
subcontractors, or any entity performing work on or for the Premises. 

( e) Boiler and Machinery Insurance. Boiler and Machinery Insurance, 
covering all boilers, ventilation, heating, unfired pressure vessels, air conditioning 
equipment, elevators, piping and wiring, located on any portion of the Premises, whether 
or not same is a trade fixture, all steam, mechanical and electrical equipment, including, 
without limitation; in all ·its ·applicable forms; including Broad Form; 'boiler explosion, 

,. extra expense ·and loss of use in ari amount not less than the' full rej:>laceinent ·cost 'Of such 
equipment, and which shall designate the City and Lease Administrator as loss payees for 
the benefit of the City and the Port Authority, as their interests may appear. 

(f) Automobile Liability Insurance. Automobile Liability insurance 
covering owned and non-owned vehicles with limits as reasonably designated by the City 
from time to time but in any event with limits of not less than Two Million Dollars 
($2,000,000) combined single limit per occurrence with respect to personal and bodily 
injury, death and property damage which shall designate the City and Lease 
Administrator as Additional Insureds. 

(g) Intentionally deleted. 

(h) Marine Protection and Indemnity Insurance. Marine Protection 
and Indemnity Insurance incorporating U.K. Rules or the equivalent shall be provided 
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with a limit of liability of not less than ten million dollars ($10,000,000) per occurrence, 
at all times when the Port Authority or any of its contractors or subcontractors utilizes 
floating equipment, barges or floats, or performs marine-related construction, covering 
any and all claims for personal injury, death and property damage arising out of or in 
connection with the Terminal. The policy must designate the City and Lease 
Administrator as additional insureds on a primary and non-contributory basis. 

(i) Environmental/Pollution Insurance. To the extent environmental 
exposure is an issue for the business operations in connection with the Terminal of the 
Port Authority or any subtenant, licensee or concessionaire, Pollution Liability Insurance 
policy, on an occurrence basis, providing coverage for bodily injury liability, property 
damage or environmental damage caused by pollution conditions with a limit of liability 
of not less than five million dollars ($5,000,000) per occurrence and in the aggregate. 
The policy shall include coverage for environmental clean-up on land, in air and on 
water. The policy shall include coverage for gradual and sudden and accidental pollution 
coverage, with a time element of no less than seven (7) days' notice and thirty (30) days' 
reporting. The policy shall not contain a sunset provision, or any other provision, which 
would prohibit the reporting of a claim and the subsequent defense and indemnity that 
would normally be provided by the policy. The policy must designate the City and Lease 
Administrator as additional insureds on a primary and non-contributory basis. 

The policy shall provide coverage including but not limited to: 

(i) transportation coverage for the hauling of hazardous 
materials from the Premises to the final disposition location. 

(ii) Such other insurance, in such amounts as from time to time 
commercially avail~ble and reasonably may be required by the City. 

(iii) contain no exclusion for waterfront activities; 

(iv) contain no exclusion for Water Damage or Sprinkler 
Leakage Legal Liability or any other hazard customarily covered by such insurance. 

(v) contain no exclusions, except as specifically authorized 
herein, and contain no deductibles unless specifically approved in each instance by The 
City. 

0) Intentionally deleted. 

(k) Intentionally deleted. 

(I) Commercial General. Liability Insurance. Commercial general 
liability insurance written on coverage form ISO CG 00 01 or its equivalent with respect 
to the Terminal and the Improvements, work, including but not limited Capital 
Investment Work, and repairs, and the operations related thereto, whether conducted at 
the Terminal or access channels and berths related thereto, in an amount of not less than 
ten million dollars ($10,000,000) per occurrence, $10,000,000 annual per location 
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General Aggregate, designating the Port Authority as named insured and the City and the 
Lease Administrator as Additional Insureds on a primary and non-contributory basis. 

(m) Subtenant, Licensee, and/or Occupant Insurance. Additionally, the 
Port Authority shall cause any individual, company, corporation or entity, including, but 
not limited to subtenants, licensees and concessionaires, subletting or otherwise 

· occupying space on the Terminal or docking at or on the Pier to procure and maintain the 
following insurance policies: 

(i) Commercial General Liability Insurance. Commercial 
general liability insurance in an amount to be approved by the City and/or the Lease 
Administrator prior to the commencement of the relevant sublease, license, permit or 
concession taking into account the nature and scope of the business of such individual, 
company, corporation or entity at the Premises, and the amount of space to be occupied 
by the same, which amount shall be not less than five million ($5,000,000), five million 
($5,000,000) annual aggregate, per location. The policy must designate the City and the 
Lease Administrator as additional insureds on a primary and non-contributory basis. 

(ii) Automobile Liability. Automobile liability for a combined 
single limit per occurrence for bodily injury and property damage of not less than one 
million dollars ($1,000,000). 

(iii) Statutory Worker's Compensation and Employer's 
Liability Insurance. 

(iv) Marine Protection and Indemnity Insurance. If applicable 
in light of the nature of the business activities of the subtenant, licensee, permittee or 
concessionaire, Marine protection and indemnity insurance in an amount not less than ten 
million dollars ($10,000,000), per occurrence. The policy must designate the City and 
the Lease Administrator as Additional Insureds on a primary and non-contributory basis. 

(v) Liquor Legal Liability. If the retail activities of the tenant, 
subtenant, licensee and/or concessionaire (as applicable) shall include but not be limited 
to the business of manufacturing, distributing, selling, serving or furnishing alcoholic 
beverages, Liquor Legal liability coverage in an amount not less than five million dollars 
($5,000,000), per occurrence. The policy must designate the City and the Lease 
Administrator as Additional Insureds on a primary and non-contributory basis. 

(vi) Miscellaneous Insurance. Such other insurance, in such 
amounts as from time to time reasonably may be required by the City. 

(n) Self Insurance. In lieu of providing coverage for the risks described in Section 
9.01 (b) above, the Port Authority may elect to provide by self-insurance, in whole or in part, for 
itself and its contractors, agents, subtenants and other representatives, primary coverage for such 
risks upon the same terms and conditions as would be provided by an insurance carrier. The Port 
Authority agrees that in the event of a loss, it shall make available out of its own funds such 
amounts as would be paid by an insurance carrier providing the coverage which the Port 
Authority has elected to provide by self-insurance and its obligation to pay any Joss hereunder 
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shall not be limited other than by limitations on coverage what would have been made available 
from such insurance carrier. If the Port Authority elects to provide any insurance coverage 
pursuant to this paragraph (n) it shall provide a letter to the City which (i) shall be signed by a 
duly authorized officer of the Port Authority, (ii) shall attest to the existence of the Port 
Authority's self-insurance program (iii) shall identify the coverage or coverages which the Port 
Authority elects to provide pursuant to this paragraph (n). 

Section 9.02. Treatment of Proceeds. 

(a) Proceeds of Insurance in General. Insurance proceeds payable 
with respect to a loss covered by the policy outlined in 9.0l(b) above shall be paid jointly 
to all loss payees to be held for the purpose of paying for the cost of the restoration, and 
such proceeds shall be applied to the payment of the cost of such restoration. The City 
and/or Lease Administrator shall apply any insurance proceeds so received in accordance 
with the provisions of the Lease as amended. The City and the Port Authority hereby 
irrevocably appoint Lease Administrator as attorney-in-fact with the power to endorse 
any instrument respecting loss proceeds to the order of the City or Lease Administrator 
for deposit and disposition in accordance with provisions of this Section 9. The City 
and/or Lease Administrator shall have no liability with regard to any proceeds received 
by it and retained in good faith and in accordance with the provisions . of the Lease as 
amended. If the Port Authority believes that the City and/or Lease Administrator has not 
applied the insurance proceeds in accordance with the Lease as amended, the Port 
Authority's sole remedy shall be to bring an action to have the proceeds applied in 
accordance with the Lease as amended. Insurance proceeds payable with respect to a 
property loss on account of trade fixtures shall be payable to the Port Authority. 

(b) Cooperation in Collection of Proceeds. The Port Authority and the 
City and/or Lease Administrator shall cooperate in connection with the collection of any 
insurance moneys that may be due in the event of loss, and the Port Authority and the 
City and/or Lease Administrator shall execute and deliver such proofs of loss and other 
instruments as may be required of the Port Authority, its subtenants or the City and/or 
Lease Administrator, respectively, for the purpose of obtaining the recovery of any such 
insurance moneys. 

Section 9.03. General Requirements Applicable to Policies. 

(a) Insurance Companies and Required Forms. All of the insurance 
policies required by this Section shall be procured from companies licensed or authorized 
to do business in the State of New York that have a rating in the latest edition of "Bests 
Key Rating Guide" of "A-:VII" or better or another comparable rating reasonably 
acceptable to The City. All references to forms and coverages in this Section shall be 
those used by the Insurance Services Office of New York or equivalent forms satisfactory 
to the City and/or Lease Administrator all material respects. 

(b) Term. The Port Authority shall procure or cause to be carried 
policies for all insurance required by the Lease as amended for periods of not less than 
one (1) year and shall keep and maintain such insurance at all times during the Term. 
The Port Authority shall provide the City and/or Lease Administrator evidence of 
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renewals thereof from time to time and as soon as is practicable. 

(c) Waiver of Subrogation. All policies of insurance required under 
this Lease shall include a waiver of the right of subrogation with respect to all the named 
insureds and additional insureds as allowed by law. 

( d) Reguired Insurance Policy Clauses. Each policy of insurance 
required to be carried pursuant to the provisions of this Section shall contain (i) a 
provision that no act or omission of the Port Authority, including, without limitation, any 
use or occupation of the Terminal for any purpose or purposes more hazardous than those 
permitted by the policy, shall invalidate the policy or affect or limit the obligation of the 
insurance company. to pay the amount of any loss sustained by the City and/or Lease 
Administrator, (ii) an agreement by the insurer that such policy shall not be cancelled, 
materially modified in a manner that would compromise the coverage theretofore 
provided under the policy, or denied renewal without at least thirty (30) days' prior 
written notice to the City and Lease Administrator, including, cancellation or non
renewal for non-payment of premium, and (iii) a provision that notice of accident or 
claim to the insurer by the first named insured ("First Named Insured") shall be deemed 
notice by all Persons having rights in said policy. If the Port Authority neglects, refuses 
or is unable to obtain or cause to be obtained any of the insurance required in this Lease 
as amended, then the City and/or the Lease Administrator may procure same, wherever 
available, at the expense of the Port Authority. All amounts due from the Port Authority 
to the City and/or the Lease Administrator, in connection with the insurance, shall be 
deemed additional rent, payable and collectible as Rent. Notwithstanding the above, the 
Port Authority shall continue and remain liable for any uninsured destruction, loss, or 
damage from any cause arising from breach of the terms, covenants and conditions of the 
Lease as amended except as set forth therein. 

( e) Notices. Notices from the insur~r or the Port Authority to the City 
and Lease Administrator shall be {i) personally delivered to the party or to the duly 
designated officer or representative of such party during regular business hours, or (ii) or, 
if directed to the Port Authority, delivered to the Premises during regular business hours, 
or (iii) forwarded to such party, officer or representative at the office address by 
registered mail. All notices and correspondences from the insurer to the City must be 
delivered to the following addresses or to such other addresses as the City or Lease 
Administrator may notify the insurer of from time to time: 

To The City: 

Commissioner 
New York City Department of Small Business Services 
110 William Street 
New York, New York 10038 

with a copy to: 

New York City Law Department 
100 Church Street 
New York, New York 10007 
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Attention: Chief, Economic Development Division 

To Lease Administrator: 

New York City Economic Development Corporation 
Asset Management Department 
110 William Street 
New York, New York 10038 
Attention: Senior Vice President for Asset Management 

(f) . Primary Protection. All insurance policies required by this Section 
9 shall be primary protection. The City and Lease Administrator shall not be called upon to 
contribute to any loss. 

(g) Adjustments of Claims. All insurance policies required by this 
Section shall provide that all adjustments of claims with the insurers shall be made by or 
cause to be made by the Port Authority and/or any associated subtenants. 

Section 9.04. Evidence of Insurance. Prior to the Port Authority entering 
into possession of the Terminal and at least thirty (30) days prior to the expiration of any of 
the policies to be maintained or caused to be maintained by the Port Authority, the Port 
Authority shall deliver or cause to be delivered to the City and/or the Lease Administrator 
certificates of insurance, in standard Acord form or its equivalent, providing for thirty (30) 
days' prior written notice to the City and Lease Administrator by the insurance company of 
cancellation or non-renewal of a policy or replacement or renewal of any policies expiring 
during the Term. At the City's or Lease Administrator's request, Port Authority shall 
deliver a copy of each entire original policy required hereby. All certificates issued must 
reflect that the certificate holder is an additional insured on all liability policies shown on 
the certificate. 

Section 9.05. Compliance With Policy Requirements. The Port 
Authority shall not violate or permit to be violated any of the conditions, provisions or 
requirements of any insurance policy required by this Section 9. The Port Authority shall 
perform, satisfy and comply with or cause to be performed, satisfied and complied with all 
conditions, provisions and requirements of all such insurance policies on the Port 
Authority's part to be performed, and, shall give and shall cause its contractors to give, the 
insurer, the City and Lease Administrator notice of all claims, accidents and losses 
promptly, but in any event no later than ten (10) days after the Port Authority, or any of its 
contractors, as the case may be, acquires actual knowledge of the same. 

Section 9.06. Intentionally deleted. 

Section 9.07. Increases in Coverage and Additional Insurance. The City shall 
have the right, at any time and from time to time, to reasonably modify, increase or supplement 
the insurance coverages, limits, sublimits, minimums and standards required by this Section 9 to 
conform such requirements to the insurance coverages, limits, sublimits, minimums and 
standards that at the time are commonly carried by owners of premises comparable to the 
Terminal, or are commonly carried by businesses of the size and nature of the business 
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conducted at the Tenninal. From time to time, the City may require the Port Authority to 
increase or cause to be increased the amount of coverage provided under the policies of 
insurance required hereunder, or change the types of insurance required hereunder, provided that 
in any such event, the City reasonably demonstrates the need for such increase of coverage. The 
amount of any such increased coverage shall not exceed the amount of similar coverage that are 
commonly carried by owners of comparable property or in connection with similar businesses. 

Section 9.08. No Representation as to Adequacy of Coverage. The requirements 
set forth herein with respect to the nature and amount of insurance coverage to be maintained or 
caused to be maintained by the Port Authority hereunder shall not constitute a representation or 
warranty by the City that such insurance is in any respect adequate. 

Section 9 .09. Blanket and/or Master Policies. The insurance required by the 
provisions of this Section 9 may, at the Port Authority's option, be effected by blanket and/or 
umbrella policies issued to the Port Authority and/or its subtenant(s) covering the Tenninal and 
other properties owned or leased by the Port Authority and/or its subtenant(s), provided such 
policies otherwise comply with the provisions of the Lease as amended and allocate to the 
Tenninal the specified coverage, including, without limitation, the specified coverage for all 
insureds req~ired to be named as "named insureds" or "additional insureds" hereunder, without 
possibility of reduction or coinsurance by reason of, or because of damage to, any other 
properties named therein. If the insurance required by the Lease as amended shall be effected by 
any such blanket or umbrella policies, upon the City's (or Lease Administrator' s) request, the 
Port Authority shall furnish to the City and Lease Administrator certified copies of such policies 
together with schedules annexed thereto setting forth the 'amount of insurance applicable to the 
Tenninal and proof reasonably satisfactory to the City that the premiums for at least the first 
(1st) year of the term of each of such policies (or installment payments then required to have 
been paid on account of such premiums) shall have been paid. 

Section 9 .10. Intentionally deleted .. 

Section 9.11 . 'Other Insurance Not Required Under this Lease. The Port 
Authority may effect for its own account any insurance not required under the provisions of the 
Lease as amended, provided same shall not directly or indirectly result in a diminution of the 
insurance coverage specified in Section 9.01 hereof. If any such insurance, as pennitted above, 
shall affect the City's insurance coverage, prior to purchase thereof, the Port Authority shall 
provide a summary of the anticipated coverage to the City for its approval. 

Section 9.12. Modification By Insurer. Without limiting any of the Port 
Authority's obligations or the City's rights under ~s Section 9, in the event that an insurer 
modifies, in any material respect, any insurance policy that the Port Authority is required to 
maintain in accordance with the Lease as amended, the Port Authority shall give notice to the 
City and Lease Administrator of such modification within thirty (30) days after the Port 
Authority's receipt of notice thereof. 

Section 9.13. Intei:pretation. All insurance terms used in this Section 9 shall 
have the meanings ascribed by the Insurance Services Offices. 

Section 9.14. Determination of Repl@cement Value. 
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(a) Definition. The current replacement value of the Terminal (the 
"Replacement Value") shall be the full cost of replacing the Terminal, including, without 
limitation, all hard costs of construction as well as the costs of post-casualty debris 
removal, and soft costs, including without limitation, architect's and development fees. 
Replacement Value shall be determined periodically by an appraiser, selected and paid by 
the Port Authority and reasonably approved by the City, initially on the Substantial 
Completion Date and thereafter on each Revaluation Date and at such additional times as 
the City, may reasonably request. If the insurance required by Section 9.01 above is not 
sufficient to cover the Replacement Value, then within fifteen (15) days after such 
appraisal, said insurance shall be increased or supplemented to fully cover such 
Replacement Value. In no event shall such Replacement Value be reduced by depreciation 
or obsolescence of the Improvements. 

(b) Adjustment. The amount of Replacement Value shall be adjusted 
on each anniversary of the initial determination of Replacement Value and of each 
subsequent decennial redetermination of Replacement Value throughout the Term by a 
percentage equal to the percentage change in the Building Index in effect on such 
anniversary date as compared to the Building Index in effect on the date of Substantial 
Completion or prior redetermination, whichever is latest. 

(c) Building Index. As used herein, the "Building Index" shall mean 
the Dodge Building Cost Index or such other published index of construction costs which 
shall be selected from time to time by the City and reasonably agreed to by the Port 
Authority, provided that such index shall be a widely recognized measure of construction 
costs in the insurance industry and appropriate to the type and location of the Terminal 

Section 9.15. Unavailability. 

If any of the insurance required to be carried under the Lease as amended shall not, after 
diligent efforts by the Port Authority, and through no act or omission on the part of the Port 
Authority, be obtainable from domestic carriers customarily insuring premises similar to the 
Terminal and business operations of a size, nature and character similar to the size, nature and 
character of the business operations being conducted by the Port Authority at the Terminal, then 
the Port Authority shall promptly notify the City of the Port Authority's inability to obtain such 
insurance and the City shall have the right, but not the obligation, to arrange for the Port 
Authority to obtain such insurance. If the City shall be able to arrange for the Port Authority to 
obtain such insurance, the Port Authority shall obtain the same up to the maximum limits 
provided for herein. If the City shall be unable to arrange for the Port Authority to obtain the 
insurance required hereunder, the Port Authority shall promptly obtain the maximum insurance 
obtainable, and in such case, the failure of the Port Authority to carry the insurance which is 
unobtainable shall not be a default hereunder for as long as such insurance shall remain 
unobtainable. Types or amounts of insurance shall be deemed unobtainable if such types or 
amounts of insurance are (a) actually unobtainable, or (b) virtually unobtainable as a result of 
commercially unreasonable premiums for such insurance with respect to premises similar to the 
Terminal, located in New York City and used for purposes similar to those for which the 
Terminal are used. · 
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Section 9.16. Definitions. For purposes of this Section 9 pertaining to 
Insurance, the following definitions shall apply: 

(a) the term "Additional Insureds" shall mean the City, Lease 
Administrator (currently, the New York City Economic Development Corporation and 
Apple Industrial Development Corp.), their successors or assigns and shall include all 
of their respective Representatives, and further may, at the City's election, also include 
.additional parties upon written notice to the Port Authority, as their respective interests 
appear; and 

(b) the term "Improvements" shall mean all "improvements" as 
commonly defined or described in the insurance industry and/or as ascribed by the 
Insurance Service Offices, and shall also include, if not already included therein, the 
Improvements (as defined in the Lease as amended) including, without limitation, 
Capital Investment Work and repairs. 

10. Use: Hazardous Substances. 

The Port Authority shall not cause or permit, as the result of any act or 
omission on the part of the Port Authority and/or its subtenants, and/or their 
respective Representatives, occupants, invitees and licensees, the release of 
Hazardous Substances in, from, at or onto any portion of the Terminal in violation 
of any Environmental Laws. The Port Authority shall assume all liability for 
Hazardous Substances (in connection with its tenancy) at the Terminal for the 
Term including but not limited to the disturbance of any pre-existing conditions. 
In the event any Hazardous Substances shall be found within, under, or upon the 
Terminal, the Port Authority shall take or cause to be taken any action required by 
under any applicable environmental laws with respect to such Hazardous 
Substances. The expense for such action shall be the sole responsibility of the 
Port Authority unless otherwise set forth in Section 8(b) of the 1990 Amendment 
or a certain Dredging Agreement between the parties dated as of June 19, 1995, 
and the parties hereby acknowledge and agree that the parties do not intend, and 
nothing in this 2009 Amendment (including without limitation the definition of 
"Hazardous Substances" herein) shall, narrow, broaden, serve to interpret or 
elaborate on, or otherwise modify the understandings and agreements set forth in 
such Section 8(b) and the Dredging Agreement. Notwithstanding the above, the 
Port Authority shall have the right to challenge and defer compliance with such 
Requirement if no dangerous or hazardous condition then exists or would be 
caused by such deferral and the Port Authority complies with the reasonable · 
Requirements of the City regarding the Hazardous Substances at issue. All action 
with respect to any Hazardous Substances on the Terminal shall be performeq in 
accordance with all Requirements. In addition, prior to commencing any work of 
removal, repair, restoration or any other construction work under this section. the 
Port Authority shall submit or cause to be s~bmitted to the City a schedule 
indicating the estimated dates on which the various phases of all such work will 
be commenced and completed. The Port Authority shall have the right to amend 
and change such schedule without prejudice and, upon each such amendment or 
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change, shall provide the City with an updated schedule. The Port Authority shall 
comply with or cause to be complied with all applicable federal, state and local 
laws (including but not limited to and as well as any applicable FDA and/or CDC 
standards) concerning any Hazardous Substance, that the Port Authority or 
occupant of the Terminal produces, brings on, keeps, uses, stores, disposes or 
treats in, at or about the Terminal or transported from the Terminal. 

11. Cooperation. The City and the Port Authority agree that they will cooperate and 
act reasonably in all respects of the arrangement under the Lease as amended, 
regardless of which party has the obligation to discharge a particular task. The 
Port Authority agrees that, subject to a certain Agreement of Lease between the 
Port Authority and the Howland Hook Container Terminal dated as of June 30, 
1995 as it has been amended and assigned from time to time ("NYCT 
Sublease"), it will demand the same cooperation of its subtenants at the 
Terminal. Notwithstanding the above, if the NYCT Sublease does not contain 
the appropriate cooperation provision, the Port Authority will take all necessary 
steps to include such language in the next amendment of the NYCT Sublease or 
renewal thereof, as the case may be. · 

12. Approvals. The terms of this 2009 Amendment are subject to the approval of 
the Board of Commissioners of the Port Authority and the City Council 
pursuant to Section 1301(2)(f) of the New York City Charter. Further, this 2009 
Amendment is made subject to permission from the Federal Maritime 
Commission, except in the event it is determined that this 2009 Amendment is 

, not subject to its jurisdiction. The parties hereto shall, after execution of this 
2009 Amendment pursuant to authorization from their respective governing 
bodies, diligently and expeditiously seek such approval and determination. 

13. Indemnification. As of the Effective Date, Article FOURTEENTH of the 1985 
Amendment is hereby modified as follows: 

The second sentence of paragraph A shall be modified to add the term ", defend" 
after the word "indemnify on the second line. Further, the word "gross" shall be 
added after the term "caused by the" on the tenth line. 

Subsection A.(v) shall be modified as follows: 

"(v) Any failure on the part of the Port Authority to pay rental or to perform or 
comply with any of the covenants, agreements, terms or conditions contained in 
the Lease as amended on its part to be performed or complied with and the 
exercise by the City of any remedy provided in the Lease as amended with 
respect thereto." 

Subsection "E" and "F" shall be added after subsection D and shall state as 
follows: 

"E. The provisions of this Article shall extend to the Lease Administrator and 
the City's and Lease Administrator's agents and Representatives. 

F. The Port Authority shall, subject to a certain Agreement of Lease between 
the Port Authority and the Howland Hook Container Terminal dated as of June 
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30, 1995 as it has been amended and assigned from time to time ("NYCT 
Sublease"), require its subtenants to provide the City and its Lease Administrator 
with the same or greater indemnification. Notwithstanding the above, if the 
NYCT Sublease does not contain the appropriate indemnification provision, the 
Port Authority will take all necessary steps to include such language in the next 
amendment of the NYCT Sublease or renewal thereof, as the case may be." 

14. Governing Law. The Lease as amended and its performance shall be governed 
by and construed in accordance with the laws of the State of New York, 
excluding New York's rules regarding conflict of laws and any rule requiring 
construction against the party drafting the Lease as amended. 

15. Department of Small Business Services. All references to New York City 
Departments of Ports and Terminals and New York City Department of Ports 
and Trades, are replaced by the New York City Department of Small Business 
Services. 

16. · Notices. 

(a) Notices to be in Writing. Except as otherwise provided in this 
.Lease as amended, all demands and notices or other communications . 
. ( collecti~ely, "Notices") which any party may be required or may desire to give 
to any other party relating to this Agreement, including any change to an 
address specified below, shall be effective only if in writing and either (i) 
mailed by certified or registered mail, return receipt requested, postage prepaid 
or (ii) personally delivered or (iii) delivered by Federal Express or other 
nationally known overnight courier service, in each event to the receiving party 
with a copy to such party's counsel, addressed as follows: 

To The City: 

Commissioner 
New York City Department of Small Business Services 
110 William Street 
New York, New York 10038 

with a copy to: 

New York City Law Department 
100 Church Street 
New York, New York 10007 
Attention: Chief, Economic Development Division 

To Lease Administrator: 

New York City Economic Development Corporation 
Asset Management Department 
110 William Street 
New York, New York 10038 
Attention: Senior Vice President for Asset Management 
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New York City Economic Development Corporation 
Legal Department 
110 William Street 
New York, New York 10038 

Attention: General Counsel 

To the Port Authority: 

The Port Authority of New York and New Jersey 
225 Park A venue South, 11th Floor 
New York, New York 10003 

Attention: Director, Port Commerce Department 

with a copy to: 

The Port Authority of New York and New Jersey 
225 Park A venue South, 15th Floor · 
New York, New York 10003 

Attention: General Counsel 

(b) Effectiveness. All Notices shall be deemed given and effective as 
of the date and time received, as evidenced by the written receipt therefor; and in 
the event delivery of a notice is refused, such notice shall be deemed given and 
effective as of the date and time delivery was attempted. 

17. Unenforceability. If any term or provision of this 2009 Amendment shall be 
invalid and unenforceable, the remainder of this 2009 Amendment shall be valid 
and enforceable to the fullest extent permitted by law. 

18. Entire Agreement and No Oral Modification. All prior statements, 
understandings, representations and agreements between the parties, oral or 
written, are superseded by and merged in this 2009Am.endment, which alone 
fully and entirely expresses the agreement between them in connection with this 
transaction and which is entered into after full investigation, neither party 
relying upon any statement, understanding, representation or agreement made 
by the other not embodied in this 2009 Amendment. This 2009 Amendment 
may not be altered, modified or amended in any manner whatsoever except by a 
written instrument signed by the City and the Port Authority. · 

19. Signatures in Counterparts. This 2009 Amendment may be executed in one or 
more counterparts, each of which shall be deemed an original, but all of which 
together shall constitute one and the same instrument. 

20. Ratification and Continuation. The terms and conditions of the Lease as 
heretofore amended are hereby ratified and reaffirmed and shall continue in full 
force and effect without any change or modification and shall apply for the 
balance of the Tenn. 
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IN WITNESS WHEREOF, the Tenant and Landlord have executed this 2009 
Amendment as of the date and year first above written. 

[Signatures appear on the following page] 
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LANDLORD: 

THE CITY OF NEW YORK 

By: 

Name: 

Title: 

Andrew Schwartz 
First Deputy Commissio er 
Department of Small Business . 

Services 

TENANT: 

THE PORT AUTHORITY OF NEW 

YO~ "1J ow JERSEY 

By:~ Nam_,.~,...._. ____ ID_l_la_E ___ _ 

Title: ~Paff CCIERCEIP[ . 
_., 

, YED: . 
j TEiMS 

· ~ . 
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Minimum Revenue Threshold 
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Exhibit B 

Howland Hook Marine Terminal 
Boundary Survey 
August 2008 

Rogers Surveying, PLLC 
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THIS AMENDED AND RESTATED AGREEMENT OF LEASE (this 
"Agreement"), made as of the first day of January 2013 (the "Commencement Date"), by 
and between THE PORT AUTHORITY OF NEW YORK AND NEW JERSEY (the 
"Port Authority"), a body corporate and politic created by compact between the States of 
New Jersey and New York, with the consent of the United States Congress, and having 
an office and place of business at 225 Park Avenue South, 15th Floor, New York, New 
York 10003-1604; and NEW YORK CONTAINER TERMINAL, LLC ("Lessee"), a 
limited liability company organized under the laws of the State of New York and having 
an office and place of business at 300 Western Avenue, Staten Island, New York 10303, 
whose representative is: James Devine. 

WHEREAS, as of June 30, 1995, the Port Authority and Lessee 
(successor-in-interest to Howland Hook Container Terminal, Inc.) entered into that 
certain Agreement of Lease known as Lease No. HHT-4, which was later amended and 
supplemented by certain Supplemental Agreements between the Port Authority and 
Lessee numbered 1 through 14, i.e. Supplement No. 1 dated as of July 14, 1995, 
Supplemental No. 2 dated as of October 30, 1005, Supplement No. 3 dated as of June 17, 
1997, Supplement No. 4 dated as of September 16, 1997, Supplement No. 5 dated as of 
March 15, 1998, Supplement No. 6 dated as of March 30, 1998, Supplement No. 7 dated 
as of July 15, 1998, Supplement No. 8 dated as of October 14, 1998, Supplement No. 9 
dated as of March 31, 1999, Supplement No. 10 dated as of September 30, 1999, 
Supplement No. 11 dated as of April 8, 2003, Supplement No. 12 dated as of December 
31, 2004, Supplement No. 13 dated as of November 1, 2005 and Supplement No. 14 
dated as of June 6, 2007 ( collectively, as so amended and supplemented, the "Existing 
Lease"); 

WHEREAS, the Port Authority and Lessee intend to amend and restate the 
Existing Lease in its entirety on the terms set forth in this Agreement. 

NOW THEREFORE, the Port Authority and Lessee, for and in 
consideration of the covenants and agreements hereinafter contained, hereby agree as 
follows: 

Section 1. Definitions 

The following terms, as used herein, shall have the meaning set forth 
below: 

"Acceptable Accounting Firm" shall have the meaning set forth in Section 
l l(d). 

"Affiliate" shall mean, with respect to any Person, any other Person that 
directly or indirectly Controls or is Controlled by, or is under common Control with, the 
Person specified. 

NYCT-HHT-4 1 



"Agreement" shall mean this Amended and Restated Agreement of Lease 
between the Port Authority and Lessee known as Lease Number HHT-4, together with all 
schedules and exhibits hereto, and as may be amended or supplemented in writing by the 
parties hereto from time to time. 

"Agreed Rental Terms" shall have the meaning set forth in Section 53(a). 

"Assignee" shall have the meaning set forth in Section 22(a). 

"Assignment" shall have the meaning set forth in Section 22(a). 

"Audit Findings" shall have the meaning set forth in Section 52. 

"Base Cost" shall have the meaning set forth in Section 20( e )(2). 

"Base Rent" shall mean the rent payable on the land from time to time 
comprising the Premises at the rates set forth in, and otherwise in accordance with, 
Section 4 (i.e. the product of the number of acres from time to time constituting the 
Premises multiplied by the then applicable Base Rental Rate, paid in advance in monthly 
installments). 

"Base Rental Rate" shall mean the per acre rates set forth on Schedule A. 

"Basic Lease" shall mean that certain Amended and Restated Agreement 
of Lease dated as of June 30, 1983, between the City of New York and U.S. Lines, Inc. as 
subsequently assigned to the Port Authority and as amended pursuant to that certain 
Agreement dated as of June 11, 1985, among the City of New York, the Port Authority 
and U.S. Lines, Inc., as further amended by that certain Agreement between the City of 
New York and the Port Authority dated as of May 10, 1990 and that certain Amendment 
of Lease between the City of New York and the Port Authority dated as of August 27, 
2009, as may be further amended, restated, supplemented or otherwise modified from 
time to time. 

"Cargo Facility Charge" shall mean the Cargo Facility Charge imposed 
pursuant to Section H of the Tariff. 

"Change of Control" shall have the meaning set forth in Section 48( e ). 

"CMSW" shall mean containerized municipal solid waste. 

"CMSW Barge Fender System" shall have the meaning set forth in 
Section 15(d). 

"CMSW Container" shall mean a specialized container designed for the 
transport of CMSW, whether full or empty, or arriving at or departing from the Premises. 
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"CMSW Rate" shall be equal to the amount set forth on Schedule D for 
each applicable Lease Year, which amount is inclusive of the Cargo Facility Charge due 
for each CMSW Container pursuant to the Tariff and in accordance with Section 5(d). 

"CMSW Throughput Rental" shall have the meaning set forth in Section 
5(a). 

"CTLLC" shall mean Consolidated Terminals, LLC, a limited liability 
company organized and existing under the laws of the State of New York and having an 
office and place of business at 300 Western Avenue, Staten Island, New York 10303. 

"Commencement Date" shall mean the date of this Agreement. 

"Construction Cost Index" shall have the meaning set forth in Section 
20(e)(6). 

"Construction Cost Percentage Change" shall have the meaning set forth 
in Section 20(e)(6). 

"Container Throughput Rental" shall have the meaning set forth in Section 
6(a). 

"Container Throughput Rental Commencement Date" shall mean January 
1 of the Lease Year following the completion of the Forty-Five Foot Channel Deepening. 

"Control" shall mean the direct or indirect power through contract, 
arrangement, understanding, relationship, ownership of other business entities or 
otherwise to dispose of or to direct the disposal of, or to vote or to direct the voting of, 
voting securities or voting membership of any Person. 

"Cost" shall mean and include: (1) payroll costs, including contributions 
to any retirement system, or the cost of participation in other pension plans or systems, 
insurance costs, sick-leave pay, holiday, vacation and authorized-absence pays; (2) cost 
of materials and supplies used; (3) payments to contractors; ( 4) any other direct costs; and 
(5) 30% of the sum of the foregoing. 

"Credit Agreement" shall mean that certain Credit Agreement dated as of 
January 10, 2007, among Lessee Parent, TSI Terminal Systems Inc., CTLLC, Lessee, 
Global Container & Terminal Services LLC, the Lenders (as defined in the Credit 
Agreement), the Royal Bank of Scotland plc and the Royal Bank of Canada (as the same 
may be amended, restated, supplemented or otherwise modified from time to time). 

"Disposal" shall have the meaning set forth in Section 13(i). 

"Environmental Damages" shall mean losses or damages arising out of 
any one or more of the following: 
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1. the presence of any Hazardous Substance in, on, under, or 
migrating from the Premises in violation of, or requiring 
action under any Environmental Requirements, and/or 

2. the disposal, discharge, release or threatened release of any 
Hazardous Substance from the Premises or of any 
Hazardous Substance from under the Premises in violation 
of, or requiring action under any Environmental 
Requirements, and/or 

3. any personal injury, including wrongful death, or property 
damage arising out of or related to any release of any 
Hazardous Substance described in (i) or (ii) above, and/or 

4. the violation of any Environmental Requirement. 

"Environmental Requirements" shall mean in the plural and 
"Environmental Requirement" shall mean in the singular all common law and all past, 
present and future laws, statutes, enactments, resolutions, regulations, rules, directives, 
ordinances, codes, licenses, permits, orders, memoranda of understanding and 
memoranda of agreement, guidances, approvals, plans, authorizations, concessions, 
:franchises, requirements and similar items of all governmental agencies, departments, 
commissions, boards, bureaus or instrumentalities of the United States, states and 
political subdivisions thereof, all pollution prevention programs, "best management 
practices plans", and other voluntary programs adopted and agreements made by the Port 
Authority with any governmental agencies, departments, commissions, boards, bureaus 
or instrumentalities of the United States, states and political subdivisions thereof, and all 
judicial, administrative, voluntary and regulatory decrees, judgments, orders and 
agreements relating to the protection of human health or the environment, the foregoing 
to include without limitation: 

(i) All requirements pertaining to reporting, licensing, 
permitting, investigation and remediation of emissions, discharges, releases or threatened 
releases of Hazardous Substances into the air, surface water, groundwater or land, or 
relating to the manufacture, processing, distribution, use, treatment, storage, disposal, 
transport or handling of Hazardous Substances, or the transfer of property on which 
Hazardous Substances exist; and 

(ii) All requirements pertaining to the protection of the 
health and safety of employees or the public with respect to or in connection with 
Hazardous Substances. 

"Equity Securities" shall mean any share of capital stock, membership 
interest or other equity or debt interest which gives the holder thereof the right to vote 
generally in the election of directors of the issuer thereof ( or, if the issuer is not a 
corporation, the individuals who perform comparable functions for such issuer) and shall 
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include any security convertible into, or exercisable or exchangeable for, any such share 
or interest. 

"Estimated Cubic Yard Cost" shall have the meaning set forth in Section 
20(e)(2). 

"Event of Default" shall have the meaning set forth in Section 29(a). 

"Existing Depth" shall have the meaning set forth in Section 20(e)(l). 

"Existing Lease" shall have the meaning set forth in the first Whereas 
clause above. 

"Expiration Date" shall mean December 31, 2029 unless the Term is 
earlier terminated in accordance with Section 11 and otherwise in accordance with the 
terms of the Agreement. 

"Facility" shall have the meaning set forth in Section 2. 

"FMC" shall mean the Federal Maritime Commission. 

"Forty-Five Foot Berth Dredging Work" shall have the meaning set forth 
in Section 24(a). 

"Forty-Five Foot Berth Dredging Work Rental" shall have the meaning set 
forth in Section 24(b ). 

"Forty-Five Foot Channel Deepening" shall mean the following work to 
be performed by the United States Army Corps of Engineers or such successor or other 
United States agency performing the present functions of the United States Army Corps 
of Engineers: the completion of a channel of a depth of at least forty-five (45) feet below 
Mean Low Water in the Kill Van Kull and the northernmost portion of the Arthur Kill 
sufficient to allow passage of a single ship at one time to or from the Premises. 

"GAAP" shall mean generally accepted accounting principles in the 
United States of America as in effect from time to time. 

"Governmental Authority" and "Governmental Authorities" shall mean 
all governmental agencies, authorities, departments, commissions, boards, bureaus or 
instrumentalities of the United States, states and political subdivisions thereof, except that 
it shall not be construed to include The Port Authority ofNew York and New Jersey, the 
lessor under this Agreement. 

"Guaranteed Rental" shall have the meaning set forth in Section 56(a). 

"Hazardous Substances" shall mean and include in the plural and 
"Hazardous Substance" shall mean and include in the singular any pollutant, 
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contaminant, toxic or hazardous waste, dangerous substance, potentially dangerous 
substance, noxious substance, toxic substance, flammable, explosive or radioactive 
material, urea formaldehyde foam insulation, asbestos, polychlorinated biphenyls 
("PCBs"), chemicals known to cause cancer, endocrine disruption or reproductive 
toxicity, petroleum and petroleum products and other substances, materials or wastes 
which have been or in the future shall be declared to be hazardous or toxic, or the 
removal, containment or restriction of which have been or in the future shall be required, 
or the manufacture, preparation, production, generation, use, maintenance, treatment, 
storage, transfer, handling or ownership of which have been or in the future shall be 
restricted, prohibited, regulated or penalized by any federal, state, county, or municipal or 
other local statute or law now or at any time hereafter in effect as amended or 
supplemented and by the regulations adopted and publications promulgated pursuant 
thereto. 

"Labor Troubles" shall mean and include strikes, boycotts, picketing, 
work-stoppages, slowdowns, disputes or any other type oflabor trouble, regardless of the 
employer of the person involved or their employment status, if any, which materially 
interferes with operations or construction at any facility within the Premises. 

"LCL Building" shall mean the building on the Premises shaded in cross
hatching on the drawing attached as Exhibit A, and "LCL Building Work" shall mean the 
demolition of the LCL Building, subject to the consent (via tenant alteration application 
in accordance with Section 10) of the Port Authority and at the sole cost and expense of 
Lessee (but subject to reimbursement, as provided in Section 54). 

"Lease Year" shall mean any twelve (12) month period commencing on 
January 1 and ending on the following December 31 throughout the Term, provided that 
the first Lease Year shall be the period commencing on the Commencement Date and 
ending on December 31, 2013. 

"Lessee" shall mean New York Container Terminal, LLC or any permitted 
successor or assign as provided in Section 22 or 48. 

"Lessee's Construction Application" shall have the meaning set forth in 
Section lO(e). 

"Lessee's Construction Work" shall have the meaning set forth in Section 
lO(c)(l). 

"Lessee's Parent" shall mean GCT Global Container Terminals, Inc., a 
corporation organized and existing under the laws of the Province of Ontario. 

"Marine Container Terminal Facility" shall have the meaning set forth in 
Section 9(a). 

"MBE" shall mean Minority Business Enterprise. 
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"Matter" shall have the meaning set forth in Section 13(i). 

"Mean Low Water" shall mean low water as most recently at the time of 
execution of this Agreement determined by observations of the United States Coast and 
Geodetic Survey. 

"Minimum Capital Expenditure Requirement" shall have the meaning set 
forth in Section 1 l(a). 

''Non-container Cargo" shall mean cargo, including without limitation 
breakbulk cargo, not in cargo containers loaded onto or discharged from vessels berthing 
at the Premises. 

''Non-container Cargo Throughput Rental" shall have the meaning set 
forth in Section 8(b ). 

"Partial Approval Work" shall have the meaning set forth in Section lO(g). 

"Partial Approval Work Plans" shall have the meaning set forth in Section 
lO(g). 

"Penderley" shall mean Penderley Investments Limited, a limited 
company organized under the laws of Jersey, the Channel Islands. 

"Person" shall mean any individual, partnership, corporation, limited 
liability company, unincorporated organization, trust, joint venture or other entity. 

"Port" shall mean the Port of New York District, as defined in the Port 
Compact of 1921 authorized by C. 154 Laws ofN.Y. 1921 and C. 151 Laws ofN.J. 1921, 
approved by Public Resolution No. 17 of the 67th Congress, First Session; 

"Port Authority" shall mean The Port Authority of New York and New 
Jersey. 

"Port Leases" shall have the meaning set forth in Section 53(c). 

"Premises" shall have the meaning set forth in Section 2. 

"Prohibited Person" shall mean any Person or any Person that is controlled 
by a Person, or any Person who is an Affiliate of a Person: 

(1) that is currently under indictment for or has been convicted of a 
felony ( or an equivalent offense, as applicable) or such lesser offense as would preclude 
such Person from doing business with a state or federal governmental agency within the 
United States or any United States controlled territory, in the preceding ten (10) years; 
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(2) that has had a development agreement with the Port Authority 
terminated for willful default or breach, has had a contract terminated by a state or federal 
governmental agency in the States of New York or New Jersey for willful breach or 
default or has had a contract terminated for any cause relating to a current indictment or a 
conviction of such Person or its principals for a felony ( or an equivalent offense, as 
applicable) or such lesser offense as would preclude such Person from doing business 
with a state or federal governmental agency within the United States or any United States 
controlled territory, in the preceding ten (10) years; 

(3) that is in material default beyond any applicable grace period, 
under any agreement with the Port Authority or has been, within the preceding five (5) 
years, in material default, beyond any applicable grace period, under any agreement with 
the Port Authority; 

( 4) that has been suspended, debarred, found not responsible or 
otherwise disqualified from entering into any contract with any state or federal 
governmental agency in the United States or any United States controlled territory, in the 
preceding ten (10) years; 

( 5) that has had any sanction imposed as a result of a judicial or 
administrative proceeding related to fraud, extortion, bribery, bid rigging, embezzlement, 
misrepresentation or anti-trust regardless of the dollar amount of the sanctions or the date 
of their imposition; 

(6) that is organized in or controlled from a country which is subject to 
any of the following: (i) the Trading with the Enemy Act of 1917, 50 U.S.C. App. §1, et 
seq., as amended; (ii) the International Emergency Economic Powers Act of 1976, 50 
U.S.C. § 1701, et seq., as amended; and (iii) the Anti-Terrorism and Arms Export 
Amendments Act of 1989, codified at Section 6G) of the Export Administration Act of 
1979, 50 U.S.C. App. § 2405, as amended; 

(7) that engages in any dealings or transactions or is blocked or subject 
to blocking pursuant to Executive Order 13224 of September 23, 2001 Blocking Property 
and Prohibiting Transactions With Persons Who Commit, Threaten to Commit, or 
Support Terrorism (66 Fed. Reg. 49079 (2001)) (the "Executive Order"), or is otherwise 
associated with any such Person in any manner violative of the Executive Order or any 
State or City of New York or the State of New Jersey statutes, codes, regulations, orders 
or other governmental action relating to activities referenced in this clause (7); 

(8) that is on the list of Specially Designated Nationals and Blocked 
Persons or subject to the limitations or prohibitions under any other U.S. Department of 
Treasury's Office of Foreign Assets Control regulation or executive order ("OFAC") 
and/or with whom the Port Authority is restricted from doing business with under OF AC 
or under any statute, executive order, or other governmental action or any State or-City of 
New York or the State of New Jersey statutes, codes, regulations, orders or other 
governmental action relating to activities referenced in this clause (8); 
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(9) that has currently (i) filed a petition under any insolvency statute, 
(ii) made a general assignment for the benefit of its creditors, (iii) commenced a 
proceeding for the appointment of a receiver, trustee, liquidator or conservator of itself or 
of the whole or any substantial part of its property or shall otherwise be dissolved or 
liquidated, or (iv) filed a petition seeking reorganization or liquidation or similar relief 
under any applicable law or statute, or is the subject to any of foregoing; 

(10) that is involved or has been involved in a material litigation or 
similar proceeding adverse to the Port Authority or any subsidiary thereof; 

(11) whose involvement, presence or ownership of any interest, in the 
Premises· is deemed by the Port Authority to be unsuitable, in a manner consistent with 
the criteria established under that portion of the Official Minutes of the Port Authority 
adopted February 22, 2007, entitled "Port Facilities - Consent to Transfers of Leases 
and Changes of Ownership Interests"; 

(12) whose involvement or presence in the Premises would create any 
conflict of interest as defined under the Public Officers Law of the State of New York 
between any Commissioner of the Port Authority and itself or its chief executive officer, 
chief operating officer, chief financial officer, president, chairman of the board, other 
similar senior executive, or any Person or entity which controls, is controlled by, or is 
under common control with it; and 

(13) that shall not subject or submit itself to the jurisdiction of the 
courts of the State of New York or New Jersey or the courts of federal jurisdiction in the 
State of New York or New Jersey, in the event that such Person is named as a party to 
any actions relating to this Agreement. 

"Qualified Containers" shall mean cargo containers ( or similar cargo 
conveyances, if any, which shall generally replace, succeed, complement or are 
functionally equivalent to present cargo containers) loaded onto or discharged from 
seagoing vessels berthing at the Premises (whether or not stuffed or stripped at the 
Premises, whether or not so loaded or discharged by means of container cranes, and 
whether or not empty or containing cargo), including without limitation any specialized 
cargo containers such as flat-racks (flat-racks when empty and bundled together as one 
unit shall be counted as one container), mafis, trailers and vehicles (provided that every 
five vehicles shall be counted as one container); but shall not mean (i) a CMSW 
Container, (ii) containers arriving on shipboard and departing on the same ship and the 
same voyage if such containers are merely unloaded from the ship at the Premises and 
reloaded in the course of a restowing operation or are merely moved from one location to 
another location on the same ship in the course of a shifting operation or (iii) any 
container arriving at the Premises from another terminal in the Port or departing from the 
Premises for delivery to another terminal in the Port (so-called "inter-harbor moves"). A 
container discharged from a vessel berthing at the Premises and loaded onto another 
vessel berthing at the Premises in the course of a transshipment operation shall be 
deemed to have been discharged and loaded in one discrete operation and counted as one 
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(1) Qualified Container for purposes of the computation of the rental payable under 
Section 6. 

"Qualifying Expenditures" shall have the meaning set forth in Section 
ll(d). 

"Releasors" shall mean, collectively, Lessee and Lessee's Parent. 

"Rent" or "rental" shall mean collectively Base Rent, CMSW Throughput 
Rental, Container Throughput Rental, Non-container Cargo Throughput Rental, Forty
Five Foot Berth Dredging Work Rental and any other sums payable by Lessee to the Port 
Authority under this Agreement. 

"Revenue Ton" shall mean one long ton (a weight of2,240 pounds), one 
metric ton ( a weight of 2,207 pounds) or a measurement ton ( 40 cubic feet) as determined 
by the Port Authority in its sole discretion. 

"Review Fee" shall have the meaning set forth in Section 1 O(r). 

"Security Deposit" shall have the meaning set forth in Section 46(h). 

"Shipping Act" shall mean the Shipping Act of 1984, (46 App. U.S.C. 
1701 et seq.), as amended and as may be further amended, modified, succeeded or 
replaced, from time to time. 

"Sublease" shall have the meaning set forth in Section 22(a). 

"Sublessee" shall have the meaning set forth in Section 22(a). 

"Subsidiary" shall mean any Person of which at least a 51 % of the total 
voting power and total economic interests of all of the issued and outstanding equity 
securities of such Person are Controlled, directly or indirectly, by Teachers, any of its 
other Subsidiaries or any combination thereof. 

"Tariff' shall mean the Port Authority's tariff, as incorporated in FMC 
SCHEDULE PA-10, as the same or any successor tariff may be amended from time to 
time. 

"Teachers" shall mean Ontario Teachers' Pension Plan Board, a pension 
plan organized and existing under and governed by the Ontario Teachers Pension Act, 
and having an office and place of business at 5650 Yonge Street, Toronto, Ontario 
M2M4H5. 

"Term" shall have the meaning set forth in Section 3. 

"Terminal Guarantee Number" shall have the meaning set forth in Section 
56(a). 
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"Throughput Threshold Number" shall mean one hundred and twenty-two 
thousand four hundred (122,400) Qualified Containers. The Throughput Threshold 
Number shall increase by eight hundred (800) Qualified Containers per acre with respect 
to each acre (if any) that is added to the Premises after the Commencement Date. 

"Tier 1 Number of Containers" shall mean the number of Qualified 
Containers exceeding the Throughput Threshold Number through and including the 
number of Qualified Containers calculated by multiplying the number of acres then 
comprising the Premises by 2200. 

"Tier 2 Number of Containers" shall mean the number of Qualified 
Containers in excess of the number calculated by multiplying the number of acres then 
comprising the Premises by 2200. 

"Tier 1 Rental Rate" shall mean, from the Container Throughput Rental 
Commencement Date through the Expiration Date, the per Qualified Container charge as 
set forth on Schedule B attached hereto. 

"Tier 2 Rental Rate" shall mean seventy five percent (75%) of the Tier 1 
Rental Rate then in effect. 

"Unpaid Amount" shall have the meaning set forth in Section 24(a). 

"WBE" shall mean Women-owned Business Enterprise. 

Section 2. Letting 

(a) The Port Authority hereby lets to Lessee and Lessee hereby hires 
and takes from the Port Authority, at the premises located in the Howland Hook Marine 
Terminal (the "Facility"), in the Borough of Staten Island, in the County of Richmond 
and the State of New York, the open area, and enclosed spaces shown in diagonal cross
hatching, as so shown on the sketches hereto attached, hereby made a part hereof, and 
marked "Exhibit A", containing approximately 153 acres of land presently operated by 
Lessee as a marine container terminal, together with all easements, rights of way, tideland 
rights, riparian rights or riparian grants benefiting the above described land, together with 
any buildings, structures, fixtures, improvements located thereon, collectively, the 
"Premises". 

(b) The parties agree that the Premises constitute non-residential 
property. 

Section 3. Term 

(a) The parties acknowledge that Lessee, prior to the Commencement 
Date has occupied and currently continues to occupy the Premises pursuant to the 
Existing Lease and will continue to so occupy the Premises pursuant to the terms ofthis 
Agreement, uninterruptedly, on and after the date hereof. For purposes of this 
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Agreement, the term of the letting of the Premises (the "Term") shall commence at 12:01 
AM. on the Commencement Date and, unless sooner_terminated, shall expire at 11 :59 
P .M. on the Expiration Date. 

(b) In the event that Lessee's anticipated contract with Covanta 4 
Recovery, L.P. ( or any replacement thereof) for the transportation of CMSW is extended 
beyond the Expiration Date, Lessee and the Port Authority intend to negotiate for an 
extension of this Agreement at such rental rates and on such other terms as the parties 
may agree. Any such extension shall be subject in all respects to the approval of the 
Board of Commissioners of the Port Authority. 

Section 4. Base Rent 

(a) Lessee shall pay, with respect to the land from time to time 
comprising the Premises, Base Rent to the Port Authority during the Term until the 
Expiration Date, at the annual per acre rate of Fifty-One Thousand Four Hundred Twenty 
Dollars and Eighty-Six Cents ($51,420.86), subject to annual increases of 2% as specified 
on Schedule A attached hereto, in equal monthly installments. 

(b) All Rent payments due and payable under this Agreement shall be 
payable by Lessee to the Port Authority (and with respect to Base Rent, CMSW 
Throughput Rental, Container Throughput Rental and Non-container Cargo Throughput 
Rental without notice and demand), and without any set-off, counterclaim, abatement or 
deduction whatsoever, except as may be expressly set forth in this Agreement, in lawful 
money of the United States which is legal tender in payment of all debts and dues, public 
and private, at the time of payment. Base Rent shall be payable in equal monthly 
installments, in advance, on the first day of each month, however the first month's 
payment of Base Rent for each applicable portion of the Premises, shall be appropriately 
prorated if the Base Rent is not due and payable on the first day of a month. All other 
Rent due hereunder shall be payable at the times and in the manner as set forth in this 
Agreement. 

Section 5. Containerized Municipal Solid Waste Rental 

(a) Lessee shall pay to the Port Authority a CMSW Container 
throughput rental (the "CMSW Throughput Rental") for each Lease Year from the 
Commencement Date through the Expiration Date equal to the product obtained by 
multiplying the CMSW Rate applicable for the relevant Lease Year by the total number 
of CMSW Containers arriving at or leaving the Premises, regardless of the mode of 
transportation of any such CMSW Container and regardless of whether any such CMSW 
Container is full or empty, during such Lease Year. 

(b) The computation of the CMSW Throughput Rental for each Lease 
Year, or a portion of a Lease Year, shall be individual to such Lease Year, or such portion 
of a Lease Year, and without relation to any other Lease Year, or any other portion of any 
Lease Year. The CMSW Throughput Rental shall be payable on a monthly basis, as set 
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forth in subsection ( c) of this Section, based on the number of CMSW Containers 
arriving at or leaving the Premises, regardless of the mode of transportation of any such 
CMSW Container and regardless of whether any such CMSW Container is full or empty, 
during the month. 

( c) Lessee shall pay the CMSW Throughput Rental in arrears as 
follows: on the twentieth (20th~ day of the first month following the Commencement 
Date, and on the twentieth (20 ) day of each and every month thereafter with such 
payments terminating on the last day of the month following the month in which the 
Expiration Date occurs. Simultaneously with each payment, Lessee shall render to the 
Port Authority a statement certified by a responsible officer of Lessee showing the total 
number of CMSW Containers loaded onto or discharged from vessels berthing at the 
Premises during the preceding month and the cumulative number of CMSW Containers 
loaded onto or discharged from vessels berthing at the Premises from the date of the 
commencement of the Lease Year for which the report is made through the last day of the 
preceding month; each monthly statement shall be accompanied by monthly vessel 
activity reports reasonably satisfactory to the Port Authority to substantiate the statement 
showing the total number of CMSW Containers loaded onto or discharged from vessels 
berthing at the Premises during the month for which the report is made, and measures 
relating to containers handled at and discharged to and from the Premises and such other 
information and documentation as may be reasonably required from time to time by the 
Port Authority. Lessee shall pay to the Port Authority at the time of rendering such 
statement an amount equal to the CMSW Throughput Rental for such month. 

(d) Lessee's payment of CMSW Throughput Rental due under this 
Section shall be reduced by the amount Lessee remits to the Port Authority resulting from 
the collection of the Cargo Facility Charge pursuant to the Tariff with respect to each 
CMSW Container, which amount shall be collected by Lessee and remitted to the Port 
Authority separately in accordance with the Tariff. 

( e) Except for the reduction provided in the foregoing subsection ( d), 
the CMSW Throughput Rental payable under this Section shall not be subject to 
abatement or suspension or reduction for any reason whatsoever, and for the avoidance of 
doubt shall be payable irrespective of the completion of the Forty-Five Foot Channel 
Deepening. 

Section 6. Container Throughput Rental 

(a) Lessee shall pay to the Port Authority a container throughput rental 
(the "Container Throughput Rental") for each Lease Year from the Container Throughput 
Rental Commencement Date through the Expiration Date equal to the sum of (1) the 
product obtained by multiplying the Tier 1 Rental Rate applicable for the relevant Lease 
Year by the Tier 1 Number of Containers loaded onto or discharged from vessels berthing 
at the Premises during such Lease Year; and (2) the product obtained by multiplying the 
Tier 2 Rental Rate applicable for the relevant Lease Year by the Tier 2 Number of 
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Containers loaded onto or discharged from vessels berthing at the Premises during such 
Lease Year. 

(b) The computation of the Container Throughput Rental for each 
Lease Year, or a portion of a Lease Year, shall be individual to such Lease Year, or such 
portion of a Lease Year, and without relation to any other Lease Year, or any other 
portion of any Lease Year. The Container Throughput Rental shall be payable on a 
monthly basis, as set forth in subsection ( c) of this Section, based on the number of 
Qualified Containers loaded onto or discharged from vessels berthing at the Premises 
during the month. 

( c) Lessee shall pay the Container Throughput Rental in arrears as 
follows: on the twentieth (201

~ day of the first month following the Commencement 
Date, and on the twentieth (20 ) day of each and every month thereafter with such 
payments terminating on the last day of the month following the month in which the 
Expiration Date occurs. Simultaneously with each payment, Lessee shall render to the 
Port Authority a statement certified by a responsible officer of Lessee showing the total 
number of Qualified Containers loaded onto or discharged from vessels berthing at the 
Premises during the preceding month and the cumulative number of Qualified Containers 
loaded onto or discharged from vessels berthing at the Premises from the date of the 
commencement of the Lease Year for which the report is made through the last day of the 
preceding month; each monthly statement shall be accompanied by monthly vessel 
activity reports reasonably satisfactory to the Port Authority to substantiate the statement 
showing the total number of Qualified Containers loaded onto or discharged from vessels 
berthing at the Premises during the month for which the report is made, and measures 
relating to containers handled at and discharged to and from the Premises and such other 
information and documentation as may be reasonably required from time to time by the 
Port Authority. Whenever any monthly statement shall show that the cumulative number 
of Qualified Containers loaded onto or discharged from vessels berthing at the Premises 
during the Lease Year for which the report is made is in excess of the Throughput 
Threshold Number, Lessee shall pay to the Port Authority at the time of rendering such 
statement an amount equal to the applicable Container Throughput Rental. 

( d) Upon any termination of the letting hereunder prior to the 
Expiration Date ( even if stated to have the same effect as expiration), the number of 
Qualified Containers shall be reported and the Container Throughput Rental shall be paid 
on the last day of the first month following the month in which the effective date of such 
termination occurs, as follows: Lessee shall render to the Port Authority a statement 
certified by a responsible officer of Lessee showing the total number of Qualified 
Containers loaded onto or discharged from vessels berthing at the Premises during the 
Lease Year in which the effective date of termination falls; the payment then due on 
account of all Container Throughput Rental for the Lease Year in which the effective date 
of termination falls shall be the excess of the Container Throughput Rental for such Lease 
Year, computed as follows, over the total of all Container Throughput Rental payments 
previously made by Lessee for such Lease Year: an amount equal to the sum of (1) the 
product obtained by multiplying the Tier 1 Rental Rate by the Tier 1 Number of 
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Containers, as the case may be, loaded onto or discharged from vessels berthing at the 
Premises during such Lease Year, and (2) the product obtained by multiplying the Tier 2 
Rental Rate by the Tier 2 Number of Containers, as the case may be, loaded onto or 
discharged from vessels berthing at the Premises during such Lease Year, after adjusting 
the Throughput Threshold Number, the Tier 1 Number of Containers, and the Tier 2 
Number of Containers as follows: multiplying each number by a fraction, the numerator 
of which shall be the number of days from the commencement of such Lease Year to the 
effective date of termination and the denominator of which shall be 365. Any amount of 
the Container Throughput Rental determined to be owed to the Port Authority pursuant to 
such calculation shall be paid by Lessee at the time of rendering the statement. 

( e) The Container Throughput Rental payable under this Section shall 
not be subject to abatement or suspension or reduction for any reason whatsoever. 

Section 7. [Intentionally Omitted] 

Section 8. Non-Container Cargo Throughput Rental 

(a) Lessee shall not be permitted to berth any vessel containing Non-
container Cargo or handle Non-container Cargo at the Premises without in each such case 
the prior written consent of the Port Authority, with the giving, withholding and 
withdrawing of such consent to be within the sole discretion of the Port Authority. 

(b) Subject to the consent rights in subsection (a) above, Lessee shall 
pay to the Port Authority, for each Lease Year from the Commencement Date through the 
Expiration Date, throughput rental at the wharfage rates set forth in the Port Authority's 
tariff, as incorporated in FMC SCHEDULE PA-10 (as the same or any successor tariff 
may be amended from time to time), for all Non-container Cargo handled at the Premises 
("Non-container Cargo Throughput Rental"). 

(c) Notwithstanding the foregoing subsections (a) and (b), Lessee 
may, without the consent of the Port Authority and without payment of Non-container 
Cargo Throughput Rental, permit the berthing and handling of military vessels ( or 
commercial vessels primarily carrying military cargo) and such ancillary cargo carried 
aboard a container vessel as is customarily carried by container vessels and handled by 
container terminal operators. 

Section 9. Rights of User 

(a) Lessee shall use the Premises exclusively for the operation of a 
marine terminal facility which use shall be for activities relating to the receipt, handling 
and storage of loaded or empty containers ("Marine Container Terminal Facility"). The 
following activities, and no others, shall be permitted at the Premises: (i) the loading and 
unloading predominately of cargo housed in containers, and also of non-containerized 
cargo, such bulk cargo as, subject to Section 8(a) of this Agreement, shall have the prior 
and continuing consent of the Port Authority, and ships' stores, supplies and gear on or 
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from seagoing vessels and other craft permitted to be berthed in the berthing area; (ii) the 
receipt, handling, delivery, and storage incidental to the transportation of cargo (whether 
or not in cargo containers) transported or to be transported by seagoing vessels permitted 
to be berthed in the berthing area, and of ships, stores, supplies and gear for such vessels; 
(iii) the storage and repair of cargo-containers, chassis, other cargo-handling equipment, 
and necessary amounts of dunnage used in the operations of Lessee under this 
Agreement; (iv) the parking of motor vehicles, trailers and semi-trailers owned or 
operated by Lessee or by the employees of Lessee or by persons doing business with it at 
the Premises for the purposes set forth in this Section and (v) the maintenance of office 
space for purposes incidental to the operations of Lessee set forth in this Section. 

(b) Lessee shall have the right to berth in the berthing area seagoing 
vessels for which Lessee acts as stevedore or terminal operator, and operated by persons, 
firms or corporations which shall have the prior and continuing consent of the Port 
Authority, to be granted, withheld, and withdrawn in the sole discretion of the Port 
Authority, carrying or about to carry general cargo, and tugboats, barges, lighters and 
other harbor craft serving such seagoing vessels, for loading or discharge of cargo, ships' 
stores, supplies and gear. Such loading and discharge from seagoing vessels may be 
accomplished in the berthing area through the medium of barges, lighters, and other 
harbor craft moored inshore or offshore. Seagoing vessels may not use the berthing area 
which are engaged primarily in carrying more than three hundred twenty (320) persons as 
passengers, on voyages extending for not less than twenty-four (24) hours. Lessee shall 
have the exclusive right to collect dockage and wharf usage charges from seagoing 
vessels and all other craft, subject to all the terms and provisions of this Agreement. 
Lessee shall not use or permit the use of the berthing area except as hereinabove 
provided. 

( c) Lessee understands and agrees that any passenger-related 
operations permitted under subsections (a) and (b) above, shall be incidental to the other 
operations permitted hereunder. 

( d) Lessee shall have the right to receive and transport CMSW in 
CMSW Containers. No CMSW Container may be opened, filled or emptied on the 
Premises and Lessee may only act as transfer agent for the receipt and transportation of 
CMSW Containers. Lessee shall deliver to the Port Authority, at least 6 months prior to 
commencing such activity, an operational plan for CMSW Container operations, 
including sketches and diagrams showing proposed location of barges at the Premises. 
Lessee shall not commence the receipt and transport of CMSW until Lessee has duly 
modified or replaced the fender system at the wharf where CMSW will be handled, so 
that such fender system will appropriately accommodate the barges used to transport 
CMSW, in accordance with plans approved by the Port Authority pursuant to the 
provisions of Section 10 below ( as so modified or replaced, the "CMSW Barge Fender 
System"). 
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Section 10. Lessee's Construction Work 

(a) Except as expressly provided in this Section 10, Lessee shall not 
erect any structures, make any improvements or do any other construction work on the 
Premises or alter, modify or make additions, improvements or repairs to or replacements 
of, any structure now existing or built at any time during the Term, or install any fixtures 
without the prior written consent of the Port Authority. The procedures for such 
construction work shall be the same as for Lessee's Construction Work as set forth this 
section. 

(b) Except for Lessee's personal property and trade fixtures that can be 
removed without damage to the Premises, in the event any construction, improvement, 
alteration, modification, addition, repair or replacement is made, with or without the Port 
Authority's consent, and unless the consent of the Port Authority shall expressly provide 
otherwise, the same shall immediately become the property of the Port Authority, and 
Lessee shall have no right to remove the same either during the Term or at the expiration 
thereof unless the Port Authority, at any time prior to or upon the expiration of the Term, 
shall give notice to Lessee to remove the same, or to cause the same to be changed to the 
satisfaction of the Port Authority, in which case Lessee agrees to remove the same, or 
change it in compliance with such notice. In case of any failure on the part of Lessee to 
comply with such notice, the Port Authority may effect the removal or change, and 
Lessee hereby agrees to pay the cost thereof to the Port Authority upon demand. 

( c) Lessee understands that development and construction work may 
be required by the Port Authority or undertaken by Lessee from time to time with respect 
to its occupancy of and operations on the Premises, and Lessee agrees to and shall 
perform such development and construction work with respect to the Premises ("Lessee's 
Construction Work"). Lessee shall perform Lessee's Construction Work at its sole cost 
and expense and the Port Authority shall have no obligation to pay for any of Lessee's 
Construction Work. 

( d) With respect to Lessee's Construction Work, Lessee shall 
indemnify and hold harmless the Port Authority, and its Commissioners, officers, agents 
and employees against the following distinct and several risks and all injuries, damages 
and loss suffered by reason thereof, whether they arise from acts or omissions of Lessee, 
any contractors of Lessee, the Port Authority, third persons, or from. acts of God or the 
public enemy, or otherwise, excepting only risks which result solely from the negligence 
or willful misconduct of the Port Authority, its Com.missioners, officers, agents or 
employees subsequent to com.m.encem.ent of the work: 

(1) The risk of loss or damage to all such construction prior to 
the completion thereof. In the event of such loss or damage, Lessee shall forthwith 
repair, replace and make good the work without cost to the Port Authority; 

(2) The risk of death, injury or damage, direct or consequential, 
to the Port Authority, and its Commissioners, officers, agents and employees, and to its or 
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their property, arising out of or in connection with the performance of Lessee's 
Construction Work; and 

(3) The risk of claims and demands, just or unjust, by third 
persons against the Port Authority, and its Commissioners, officers, agents and 
employees, arising or alleged to arise out of the performance of Lessee's Construction 
Work. Lessee shall indemnify the Port Authority, and its Commissioners, officers, agents 
and employees, against and from all such claims and demands, and for all loss and 
expense incurred by it and by them in the defense, settlement or satisfaction thereof 
including without limitation thereto, claims and demands for death, for personal injury or 
for property damage, direct or consequential. 

( e) Prior to the commencement of any of Lessee's Construction Work, 
Lessee shall submit to the Port Authority for its written approval a construction 
application ("Lessee's Construction Application") in accordance with the Port 
Authority's "Tenant Construction and Alteration Process Manual", a copy of which has 
been delivered to the Lessee. Lessee's Construction Application shall contain such 
terms and conditions consistent within this Agreement as the Port Authority may include, 
and shall set forth in detail by appropriate plans and specifications the work Lessee 
proposes to perform and the manner of and estimated time periods for performing the 
same, including without limitation a schedule listing each contract proposed to be entered 
into for the performance of the work and the estimated cost of the work to be performed 
under each such contract. The data to be supplied by Lessee shall identify each of the 
items constituting Lessee's Construction Work, and shall describe in detail the systems, 
improvements, fixtures and equipment to be installed by Lessee. Lessee shall be 
responsible at its sole expense for retaining all architectural, engineering and other 
technical consultants and services as may be directed by the Port Authority and for 
developing, completing and submitting detailed plans and specifications for Lessee's 
Construction Work. The plans and specifications to be submitted by Lessee shall be in 
sufficient detail for a contractor to perform the work and shall bear the seal of a qualified 
architect or professional engineer who shall be responsible for the administration of the 
work in accordance with the Port Authority's requirements. In connection with review 
by the Port Authority of Lessee's submissions under this Section, Lessee shall submit to 
the Port Authority, at the Port Authority's request, such additional data, detail or 
information as the Port Authority may find necessary. Following the Port Authority's 
receipt of Lessee's Construction Application and plans and specifications, the Port 
Authority shall give its written approval or rejection thereof, or shall request such 
revisions or modifications thereto as the Port Authority may find reasonably necessary. 
Each Lessee Construction Application and plans and specifications and/or revision or 
modification thereof shall be prepared in accordance with the highest professional 
standards, of uniformly high quality and well coordinated with respect to all engineering 
and architectural disciplines. Lessee shall not engage any contractor or permit the use of 
any subcontractor unless and until each such contractor or subcontractor, and the contract 
such contractor is operating under, have been approved by the Port Authority. Lessee 
shall include in any such contract or subcontract such provisions as are required in 

NYCT-HHT-4 18 



accordance with the provisions ofthis Agreement and Lessee's Construction Application 
approved by the Port Authority. Lessee shall obtain and maintain or cause each 
contractor to obtain and maintain in force such insurance coverage as is described in 
subsections (m) and (n) of this Section and performance bonds reasonably acceptable to 
the Port Authority with respect to completion of the work. All of Lessee's Construction 
Work shall be performed by Lessee in accordance with Lessee's Construction 
Application and final plans and specifications approved by the Port Authority, shall be 
subject to inspection by the Port Authority during the progress of the work and after the 
completion thereof, and Lessee shall redo or replace at its own expense any work not 
done in accordance therewith. Upon final completion of all of Lessee's Construction 
Work, Lessee shall deliver to the Port Authority a certificate to such effect signed by a 
responsible officer of Lessee and by the architect or engineer who sealed Lessee's plans 
pursuant to the provisions of this subsection certifying that all of the work has been 
performed in accordance with the approved plans and specifications and the provisions of 
this Agreement, and Lessee shall supply the Port Authority with one (1) set of as-built 
drawings of Lessee's Construction Work in such form as the Port Authority shall 
determine. Lessee shall keep said drawings current during the Term. No changes or 
modifications to Lessee's Construction Work shall be made without the prior written 
consent of the Port Authority. Following its receipt of Lessee's certificate, the Port 
Authority shall promptly inspect Lessee's Construction Work and unless such 
certification is not correct, or the Port Authority determines that the Premises is 
unsuitable for occupancy and use by Lessee, a certificate of final completion shall be 
delivered to Lessee by the Port Authority. 

(f) Except as set forth in Section 1 O(g) below, Lessee shall not 
commence any portion of Lessee's Construction Work until Lessee's Construction 
Application and plans and specifications covering such work, referred to in Section 10( c ), 
have been finally approved by the Port Authority. 

(g) If Lessee desires to commence construction of portions of Lessee's 
Construction Work prior to the completion of and approval by the Port Authority of 
Lessee's Construction Application and plans and specifications covering all of such 
Lessee's Construction Work, Lessee shall submit to the Port Authority a separate 
Lessee's Construction Application for each portion of Lessee's Construction Work 
Lessee so desires to commence (each such portion of Lessee's Construction Work a 
"Partial Approval Work") which shall be executed by an authorized officer of Lessee and 
shall be accompanied by plans, specifications, drawings, and data with respect to such 
portion of Lessee's Construction Work (the plans, specifications, drawings, and data 
covering each such portion of Lessee's Construction Work, the "Partial Approval Work 
Plans" with respect to such portion of Lessee's Construction Work) setting forth in detail 
the work to be performed in connection with each such portion of Lessee's Construction 
Work. The Port Authority shall have full and complete discretion as to whether to permit 
Lessee to proceed with the performance of any Partial Approval Work. If the Port 
Authority consents to the performance of any Partial Approval Work, the Port Authority 
shall review Lessee's Construction Application covering such work and shall give its 
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written approval or rejection of the Partial Approval Work Plans with respect thereto or 
shall request such revisions or modifications thereto as the Port Authority may find 
necessary. Upon the Port Authority's approval of Lessee's Construction Application 
covering an item of Partial Approval Work and its approval of the Partial Approval Work 
Plans with respect thereto, Lessee may proceed to perform such item of Partial Approval 
Work subject to and in accordance with the following terms and conditions: 

(1) The performance by Lessee of any item of Partial Approval 
Work in accordance with the Port Authority's approval will be at its sole risk and if for 
any reason the plans and specifications for the balance of Lessee's Construction Work or, 
any part thereof, are not approved by the Port Authority or if the approval thereof calls 
for modifications or changes in any item of Partial Approval Work undertaken by Lessee 
under any approval granted by the Port Authority pursuant to this subsection (g), Lessee 
will, as directed by the Port Authority, and at Lessee's sole cost and expense, either 
restore the area affected to the condition existing prior to the commencement of such item 
of Partial Approval Work or make such modifications and changes to such work as may 
be required by the Port Authority. 

(2) Nothing contained in any approval given pursuant to this 
subsection shall constitute a determination or indication by the Port Authority that Lessee 
has complied with any laws, rules, orders, ordinances, enactments, resolutions, 
regulations, statutes, requirements, codes, directions, and executive orders, including but 
not limited to those of the City of New York, which may pertain to the Partial Approval 
Work to be performed and which Lessee is required to comply with pursuant to this 
Agreement. 

(3) Each item of Partial Approval Work shall be performed in 
accordance with and subject to the terms and provisions of this Agreement covering 
Lessee's Construction Work and in accordance with the approved Lessee's Construction 
Application covering such item of Partial Approval Wark and in accordance with the 
approved Partial Approval Work Plans constituting a part of such construction 
application, and subject to any requirements, stipulations, and provisions which the Port 
Authority may impose in its approval of the performance of such item of Partial Approval 
Work. 

( 4) No Partial Approval Work performed by Lessee pursuant to 
the provisions of this subsection shall affect or limit the obligations of Lessee under any 
prior approvals it may have obtained with respect to any of Lessee's Construction Work. 

(5) The fact that Lessee has performed any item of Partial 
Approval Work and that the Port Authority has consented to the performance thereof 
shall not affect or limit the obligations of Lessee under this Agreement with respect to 
any of Lessee's Construction Work. Lessee specifically understands that neither the Port 
Authority's approval of any Lessee's Construction Application and Partial Approval 
Work Plans covering any item of Partial Approval Work nor the performance by Lessee 
of any item of Partial Approval Work pursuant to such approval shall obligate the Port 
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Authority to approve a construction application and plans and specifications submitted by 
Lessee for the balance of any Lessee's Construction Work or shall create or be deemed to 
create any obligation on the part of the Port Authority to permit subsequent Partial 
Approval Work to be performed. Without limiting the generality of the provisions of this 
subsection (g), it is specifically understood that the Port Authority may withhold its 
approval of a construction application and Partial Approval Work Plans covering any 
item of Partial Approval Work if the Port Authority determines that review of subsequent 
items of Partial Approval Work is required before the Port Authority can approve, reject, 
or comment upon such Partial Approval Work Plans. 

( 6) In the event that in the opinion of the Port Authority Lessee 
at any time during the performance of any portion of any item of Partial Approval Work 
under the approval granted by the Port Authority pursuant to this subsection shall fail to 
comply with all of the provisions of this Agreement with respect to such work or shall 
fail to comply with the provisions of Lessee's Construction Application covering such 
work and the plans and specifications forming a part thereof, or shall fail to comply with 
any requirements, stipulations, or provisions imposed by the Port Authority in its 
approval of the performance of such item of Partial Approval Work, or if in the Port 
Authority's opinion Lessee shall be in breach of any of the provisions of this Agreement 
covering such work or shall be in breach of any of the provisions of Lessee's 
Construction Application and plans and specifications covering the performance of such 
work, or shall be in breach of any requirements, stipulations, or provisions imposed by 
the Port Authority in its approval of the work, the Port Authority shall have the right to 
require Lessee to cease all or such part of such item of the Partial Approval Work as is 
being performed in violation of this Agreement, Lessee's Construction Application and 
plans and specifications, or the conditions of the Port Authority's approval. Upon written 
direction from the Port Authority, Lessee shall promptly cease performance of the portion 
of the Partial Approval Work specified. Lessee shall thereupon submit to the Port 
Authority for its written approval Lessee's proposal for making modifications, 
corrections or changes in or to the item of Partial Approval Work that has been or is to be 
performed so that the same will comply with the provisions of this Agreement, Lessee's 
Construction Application and plans and specifications, or the conditions of the Port 
Authority's approval covering such work. Lessee shall not commence construction of the 
portion of the Partial Approval Work that has been halted until it has received written 
approval of the proposed modifications, corrections or changes. 

(7) It is hereby expressly understood and agreed that the Port 
Authority has no duty or obligation of any kind whatsoever to inspect or police the 
performance of any Partial Approval Work by Lessee and the rights granted to the Port 
Authority hereunder shall not create or be deemed to create such a duty or obligation. 
Accordingly, the fact that the Port Authority has not exercised its right to require Lessee 
to cease performance of all or any part of the Partial Approval Work shall not be or be 
deemed to be an agreement or acknowledgment on the part of the Port Authority that 
Lessee has, in fact, performed such work in accordance with the terms of this Agreement, 
Lessee's Construction Application and plans and specifications covering such work, or 
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the conditions of the Port Authority's approval of such work, nor shall such fact be or be 
deemed to be a waiver by the Port Authority of any of the requirements of this 
Agreement with respect to such work, or any of the requirements of Lessee's 
Construction Application and plans and specifications covering such work, or any of the 
conditions of the Port Authority's approval of such work. 

(h) Without limiting the generality of any of the provisions of this 
Agreement, Lessee's Construction Work (including any Partial Approval Work 
performed by Lessee) shall be performed in such a manner that there will be at all times 
during construction a minimum of air pollution, water pollution or any other type of 
pollution, and a minimum of noise emanating from, arising out of, or resulting from 
construction work generally, taking into account the nature of the work to be performed 
and the status of the Premises as a pre-existing industrial property. 

(i) Subject to the provisions of this Agreement, Lessee shall construct 
such reasonable structures, fences, equipment, devices and other facilities as may be 
necessary or appropriate to accomplish the objectives set forth in this subsection, and, 
without limiting the generality of the foregoing, such construction shall be subject to the 
Port Authority's review and approval in accordance with the provisions of this Section. 

G) Without limiting the generality of the provisions of this Section, 
Lessee shall be solely responsible for the plans and specifications used by it and 
submitted with Lessee's Construction Application, and for the adequacy or sufficiency of 
such plans, specifications and all the improvements, fixtures, and equipment depicted 
thereon or covered thereby, regardless of the consent thereto or approval thereof by the 
Port Authority or the incorporation therein of any Port Authority requirements or 
recommendations. The Port Authority shall have no obligation or liability in connection 
with the performance of Lessee's Construction Work or for the contracts for the 
performance thereof entered into by Lessee. Any warranties extended or available to 
Lessee in connection with any of Lessee's Construction Work shall be for the benefit of 
the Port Authority as well as Lessee. Lessee shall conduct no public operations in the 
Premises with respect to any improvements, fixtures or equipment constituting Lessee's 
Construction Work or a portion thereof until the Port Authority shall have notified Lessee 
in writing that Lessee's Construction Work or such portion thereof has been completed or 
substantially completed to its satisfaction, which notice shall be promptly delivered to 
Lessee by the Port Authority after completion of such construction work. In the event of 
any inconsistency between the provisions of this Agreement and those of Lessee's 
Construction Application, the provisions of this Agreement shall control; provided, 
however, that if the Port Authority specifically approves of any activity in connection 
with a construction application for which such approval is required in the Agreement, 
Lessee shall be allowed to rely on such approval. 

(k) Without limiting or affecting any other term or provision of this 
Agreement but subject to Section 20(f), Lessee shall be solely responsible for the design, 
adequacy and operation of all utility, mechanical, electrical, communications and other 
systems installed in the Premises by Lessee and all other improvements, additions, 
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fixtures, finishes, decorations and equipment made or installed by Lessee in the Premises 
and shall do all preventive maintenance and make all repairs, replacements, rebuilding 
( ordinary or extraordinary, structural or non-structural) and painting necessary to keep 
such systems, improvements, additions, fixtures, finishes, decorations and equipment 
(whether the same involves structural or non-structural work) in the condition they were 
in when made or installed except for reasonable wear and tear which does not (i) 
adversely affect the efficient or proper utilization of any part of the Premises, or (ii) 
adversely affect the appearance of any part of the Premises. 

(1) Lessee shall pay all claims lawfully made against it by its 
contractors, subcontractors, material-men and workmen, and all claims lawfully made 
against it by other third persons arising out of or in connection with or because of the 
performance of any of Lessee's Construction Work, and shall use commercially 
reasonable efforts to cause its contractors and subcontractors to pay all such claims 
lawfully made against them. Nothing herein contained shall be deemed to constitute 
consent to the creation of any lien or claim against the Premises or any part thereof, nor 
to prevent Lessee from contesting any such liens or claims in good faith. 

(m) In addition to all policies of insurance otherwise required by this 
Agreement, Lessee shall procure and maintain or cause to be procured and maintained in 
effect during the performance of Lessee's Construction Work and any other construction 
work performed by Lessee at the Premises: 

(1) Commercial General Liability Insurance including, but not 
limited to, coverage for Products Liability-Completed Operations and for Broad Form 
Property Damage and Independent Contractor coverage, with a contractual liability 
endorsement covering the obligations assumed by Lessee under Section 1 O(b ), which 
coverage shall not exclude claims arising out of or in connection with work performed 
within fifty (50) feet ofrailroad property, and which are customarily insured under such a 
policy, with a minimum combined single limit coverage for bodily injury and property 
damage of $25,000,000.00; said insurance shall also include coverage for explosion, 
collapse and underground property damage hazards. 

(2) Protection and Indemnity Insurance, if Lessee's work 
involves the ownership, maintenance, operation, use, loading or unloading of watercraft, 
with a .minimum combined single limit coverage for bodily injury and property damage 
of $25,000,000.00. 

(3) Commercial Automobile Liability Insurance covering all 
owned, non-owned or hired vehicles used in connection with said construction with 
minimum combined single limit coverage for bodily injury and property damage of 
$2,000,000.00. 

( 4) Environmental Liability Insurance, with a minimum 
combined single limit coverage for bodily injury and property damage for both gradual 
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and sudden occurrences of $5,000,000.00, including coverage for environmental clean-up 
on land, in air and on water. 

(5) Workers' Compensation and Employers' Liability 
Insurance in accordance with the requirements of law. The Workers' Compensation 
Policy shall be specially endorsed to include coverage afforded by (i) the U.S. 
Longshoremen's and Harbor Workers' Compensation Act and Coverage B - Jones Act, 
maritime (including coverage for Masters or Members of the Crew of Vessels) and (ii) 
Coverage - B under the Federal Employers' Liability Act. 

(n) In addition to the insurance required pursuant to the provisions of 
Section 1 O(m), Lessee shall procure or cause to be procured prior to the commencement 
of any of Lessee's Construction Work, Builder's Risk Insurance (All Risk) covering loss 
or damage (including any loss or damage resulting from flood or earthquake) to any 
structures, improvements, fixtures and equipment and furnishing and materials on the 
Premises during said construction, whether or not attached to the land, in an amount 
equal to their full replacement cost. Such insurance shall name the Port Authority as an 
insured and such policy shall provide that the loss shall be adjusted with the Port 
Authority, and that the proceeds thereof shall be paid to the Port Authority and shall be 
made available to Lessee for and applied strictly and solely to the payment of the cost of 
the repair, replacement, rebuilding or other performance of Lessee's Construction Work. 

(o) With the exception of the Workers' Compensation and Employers' 
Liability Insurance policy, each policy of insurance described in Section 1 O(m) shall 
include the Port Authority as an additional insured (including, without limitation, for 
purposes of Premises operations and completed-operation), and no such policy shall 
contain any care, custody or control exclusions, or any exclusion for bodily injury to or 
sickness, disease or death of any employee of Lessee or of any of its contractors which 
would conflict with or in any way impair the coverage resulting from the Port Authority's 
status as an additional insured or the coverage under the contractual liability endorsement 
described in Section 10( m )( 1). Such insurance shall also contain an endorsement 
providing that the protection afforded Lessee thereunder with respect to any claim or 
action against Lessee by a third party shall pertain and apply with like effect with respect 
to any claim or action against Lessee by the Port Authority and against the Port Authority 
by Lessee, but said endorsement shall not limit, vary, change or affect the protections 
afforded the Port Authority as an additional insured. Such insurance shall contain a 
provision that the insurer shall not, without obtaining express advance permission from 
the General Counsel of the Port Authority, raise any defense involving in any way the 
jurisdiction of the tribunal over the person of the Port Authority, the immunity of the Port 
Authority, its Commissioners, officers, agents or employees, the governmental nature of 
the Port Authority or the provisions of any statutes respecting suits against the Port 
Authority. 

(p) Unless otherwise set forth herein, each policy of insurance 
described in subsections (m) and (n) of this Section shall be subject to the applicable 
provisions of Section 19 of this Agreement. 
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( q) Title to and property in all improvements and fixtures placed, 
constructed or installed in or on the Premises, including all such improvements and 
fixtures as shall constitute Lessee's Construction Work ( except for Lessee's personal 
property and trade fixtures that can be removed without damage to the Premises), shall 
vest in the Port Authority upon placement, construction or installation thereof; provided, 
however, that title to and property in any and all equipment and trade fixtures removable 
without substantial injury to the Premises placed in or installed upon the Premises, the 
cost of which has not been reimbursed by the Port Authority to Lessee, shall vest in 
Lessee upon installation thereof. No equipment or trade fixtures shall be removed by 
Lessee prior to the Expiration Date unless replaced with substantially similar property 
(unless such equipment or trade fixture is obsolete or otherwise unnecessary for operation 
of the Premises). Subject to the following sentence, upon notice given by the Port 
Authority prior to the expiration or earlier termination of the letting of the Premises under 
this Agreement, Lessee shall remove from the Premises any improvements, fixtures, trade 
fixtures, or equipment as the Port Authority may specify in its notice, and shall promptly 
repair any damage to the Premises caused by such removal. Notwithstanding the 
foregoing, Lessee shall not be required to remove any items which are usual and 
customary for a marine container terminal and which are permanently affixed to the 
Premises. 

(r) Lessee shall pay to the Port Authority a fee as compensation for its 
review and oversight of Lessee's Construction Work (the "Review Fee"). The Review 
Fee shall be an amount equal to one percent (1 %) of the actual cost of Lessee's 
Construction Work. Upon final completion of Lessee's Construction Work to be 
performed by Lessee as set forth in Lessee's approved plans and specifications, Lessee 
shall certify to the Port Authority by final written certification signed by a responsible 
officer of Lessee certifying that Lessee's Construction Work has been completed and the 
final cost of such work. Upon receipt of Lessee's certification, the Port Authority shall, 
in good faith, make a final determination of the cost of Lessee's Construction Work after 
the Port Authority has examined and approved Lessee's final certificate of cost and such 
records and other documentation of Lessee as the Port Authority shall deem necessary to 
substantiate such cost; Lessee shall permit the Port Authority by its agents, employees 
and representatives at all reasonable times prior to a final determination of the cost of 
Lessee's Construction Work to examine and audit the records and other documentation of 
Lessee which pertain to and will substantiate such cost. After such final determination, 
the Port Authority shall render a bill to Lessee setting forth the Review Fee for any such 
portion of Lessee's Construction Work and Lessee shall pay the Review Fee for such 
Lessee Construction Work to the Port Authority within fifteen (15) days of receipt of said 
bill. 

(s) No contractor or third party shall or shall be deemed to have 
acquired any rights against the Port Authority by virtue of the execution of this 
Agreement and nothing contained herein shall operate or give to any such contractor or 
third party any claim or right of action against the Port Authority and its Commissioners, 
officers, agents and employees. 
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(t) Without limiting any of the terms and conditions hereof, Lessee 
understands and agrees that it shall put into effect prior to the commencement of Lessee's 
Construction Work an affirmative action program and MBE program and WBE program 
in accordance with the provisions of Schedule C attached hereto and hereby made a part 
hereof. The provisions of Schedule C shall be applicable to Lessee's contractor or 
contractors and subcontractors at any tier of construction as well as to Lessee, and Lessee 
agrees to include the provisions of Schedule C in all of its construction contracts so as to 
make the provisions and undertakings set forth in Schedule C the direct obligation of the 
construction contractor or contractors and subcontractors at any tier of construction. 
Lessee agrees to and shall require its contractors and subcontractors to furnish to the Port 
Authority such data, including but not limited to compliance reports, relating to the 
operation and implementation of the affirmative action, MBE, and WBE programs of 
Lessee and its contractor, contractors, and subcontractors at any tier of construction 
called for under the provisions of this subsection and Schedule C annexed hereto as the 
Port Authority may request at any time and from time to time and Lessee agrees to and 
shall also require that its contractors and subcontractors at any tier of construction make 
and put into effect such modifications and additions thereto as may be directed by the 
Port Authority pursuant to the provisions of this subsection and Schedule C annexed 
hereto to effectuate the goals of affirmative action, MBE, and WBE programs. The 
obligations imposed on Lessee under this subsection and Schedule C annexed hereto shall 
not be construed to impose any greater requirements on Lessee than those which may be 
imposed on Lessee under applicable law. 

(u) In addition to and without limiting any terms and provisions 
hereof, Lessee shall provide in all of its contracts and subcontracts covering Lessee's 
Construction Work, or any portion thereof, that: 

(1) The contractor shall not discriminate against employees or 
applicants for employment because of race, creed, color, national origin, sex, age, 
disability or marital status, and shall undertake or continue existing programs of 
affirmative action to ensure that minority group persons are afforded equal employment 
opportunity without discrimination. Such programs shall include, but not be limited to, 
recruitment, employment, job assignment, promotion, upgrading, demotion, transfer, 
layoff, termination, rates of pay or other forms of compensation, and selections for 
training or retraining, including apprenticeships and on-the-job training; 

(2) At the request of either the Port Authority or Lessee, the 
contractor shall request such employment agency, labor union, or authorized 
representative of workers with which it has a collective bargaining or other agreement or 
understanding and which is involved in the performance of the contract with Lessee to 
furnish a written statement that such employment agency, labor union or representative 
shall not discriminate because of race, creed, color, national origin, sex, age, disability or 
marital status and that such union or representative will cooperate in the implementation 
of the contractor's obligations hereunder; 
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(3) The contractor will state, in all solicitations or 
advertisements for employees placed by or on behalf of the contractor in the performance 
of the contract, that all qualified applicants will be afforded equal employment 
opportunity without discrimination because of race, creed, color, national origin, sex, age, 
disability or marital status; and 

( 4) The contractor will include the provisions of sub-
subsections (1), (2) and (3) of this subsection (u) in every subcontract or purchase order 
in such a manner that such provisions will be binding upon each subcontractor or vendor 
as to its work in connection with the contract. 

(v) Lessee shall cause all of Lessee's Construction Work to be 
performed in compliance with all applicable laws, rules, orders, ordinances, enactments, 
resolutions, regulations, statutes, requirements, codes, directions, and executive orders. 

Section 11. Minimum Capital Expenditure Requirement 

(a) On or before December 31, 2018, Lessee shall invest not less than 
an aggregate amount of $10,000,000 of Qualifying Expenditures (the "Minimum Capital 
Expenditure Requirement"). 

(b) Any capital improvements required pursuant to this Section that 
involve construction will be performed in accordance with Section 10 of this Agreement. 

(c) Lessee's failure to satisfy the Minimum Capital Expenditure 
Requirement shall be a default under this Agreement and will entitle the Port Authority to 
exercise any and all remedies available in accordance with this Agreement. 
Notwithstanding the foregoing, however, in the event that Lessee notifies the Port 
Authority prior to December 31, 2017 that Lessee will be unable to satisfy the Minimum 
Capital Expenditure Requirement by December 31, 2018, and provides the Port Authority 
with such information about its projected Qualifying Expenditures as the relevant Port 
Authority staff may request, then Port Authority staff will seek authorization from the 
Port Authority's Board of Commissioners for an extension of the Minimum Capital 
Expenditure Requirement beyond December 31, 2018; provided, however, that any such 
extension shall be subject in all respects to the approval of such Board of Commissioners. 

(d) (1) "Qualifying Expenditures" shall mean investments in 
capital improvements that qualify as capital expenditures under "generally accepted 
accounting principles" ( or such other standard form of accounting as reasonably 
approved by the Port Authority), as certified by an Acceptable Accounting Firm in the 
manner provided below, and shall specifically include, without limitation, the costs of 
acquisition of any cargo handling equipment that has a per unit cost in excess of $80,000, 
but shall explicitly exclude the first $3,200,000 of costs associated with the LCL Building 
Work. 
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(2) From time to time, Lessee shall deliver to the Port 
Authority a statement detailing those investments by Lessee in Qualifying Expenditures 
made from and after January 1, 2013 for which Lessee is claiming credit against the 
Minimum Capital Expenditure Requirement, and such investments shall thereupon be 
deemed to be Qualifying Expenditures made towards satisfaction of the Minimum 
Capital Expenditure Requirement, provided that Lessee is able to provide the 
accountant's report described in the following subsection confirming that such 
expenditures were Qualifying Expenditures. 

(3) On or before April 30, 2014, and on or before April 30 in 
each subsequent Lease Year, until the required Qualifying Expenditures have been made 
to satisfy the Minimum Capital Expenditure Requirement and, thereafter, on or before 
April 30 of any Lease Year immediately following a Lease Year in which the Port 
Authority has made a deposit into the Escrow Account established for the NYCT 
Reimbursement Program in response to Qualifying Expenditures made by the Lessee in 
that same year in accordance with Section 60( e )(1) below, Lessee shall deliver to the Port 
Authority a statement detailing Lessee's aggregate investment in capital improvements 
made from and after January 1, 2013, together with the written statement of an 
Acceptable Accounting Firm indicating the amount of such investment in capital 
improvements that is acceptable for treatment as a capital expenditure under "generally 
accepted accounting principles" or such other standard form of accounting as reasonably 
approved by the Port Authority. Such written statement shall explicitly confirm that the 
Port Authority may rely upon the statements made therein by the Acceptable Accounting 
Firm. "Acceptable Accounting Firm" shall mean any of the largest four international 
accounting firms, or such other nationally recognized accounting firm as the Port 
Authority may approve in its reasonable discretion. As of the date of this Agreement, 
Lessee's accounting firm is PricewaterhouseCoopers LLP, whom the Port Authority 
hereby approves. 

Section 12. Equipment 

Lessee agrees to install and/or maintain on the Premises, initially and 
continuously throughout the Term, all such equipment, including container cranes, as it 
deems necessary to operate the Premises as an efficient Marine Container Terminal 
Facility and, subject to the reasonable phasing-in of the installation of equipment, to 
allow for the full utilization of the Premises at all times for said purpose. With respect to 
container cranes and associated container crane equipment, Lessee shall give the Port 
Authority not less than one hundred eighty (180) days' notice of the manufacturer and 
specifications of such container cranes prior to the installation thereof, and shall submit to 
the Port Authority a construction or tenant alteration application covering any installation 
or construction work required in connection with any such container crane or associated 
crane equipment, including, without limitation, any such work required for its 
attachment, connection to, or integration with any mechanical, electrical or other system 
or any structure at the Premises. 
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Section 13. Environmental Responsibilities 

( a) (1) Without limiting the generality of any of the other terms 
and provisions of this Agreement and subject to the terms and provisions of subsection 
(a)(2) below, the Lessee hereby expressly agrees to assume all responsibility for and 
relieve the Port Authority from and reimburse the Port Authority for any and all risks, 
claims, penalties, costs and expenses of any kind whatsoever relating to, caused by, 
arising out of or in connection with the conditions of the Premises, including the presence 
of any Hazardous Substances in, on, under or migrating from the Premises, whether any 
such conditions existed prior to, on or after the effective date of the letting of the 
Premises to the Lessee hereunder, including without limitation, all Environmental 
Damages and all Environmental Requirements which the Lessee is obligated to comply 
with pursuant to this Agreement. 

(2) It is hereby agreed and understood that the Lessee shall not 
be responsible for the cost and expense associated with the remediation or removal of 
Hazardous Substances in, on, under or migrating from the Premises to the extent that the 
Lessee can demonstrate, by a preponderance of evidence, such Hazardous Substances (x) 
existed on the Premises prior to June 30, 1995, or (y) was caused solely by the Port 
Authority. 

(b) Without limiting the Lessee's obligations elsewhere under this 
Agreement to comply with all laws, ordinances, governmental rules, regulations and 
orders which or at any time are in effect during the term of the letting under this 
Agreement, the Lessee understands and agrees that it shall be obligated, at its cost and 
expense (except as provided for in subsection (a)(2) of this Section 13), to comply with 
and relieve the Port Authority from compliance with all Environmental Requirements 
which are applicable to or which affect (i) the Premises, (ii) the operations of the Lessee 
or others with the consent of the Lessee at the Premises, (iii) the occupancy and use of the 
Premises by the Lessee or by others with its consent or (iv) any Hazardous Substance 
which has migrated from or from under the Premises. Nothing in the foregoing shall be 
construed as a submission by the Port Authority to the application to itself of any 
Environmental Requirements; provided, however, that no immunity or exemption of the 
Port Authority from any Environmental Requirements shall excuse compliance or be 
grounds for noncompliance on the part of the Lessee. Without limiting the generality of 
the foregoing and as part of the Lessee's fulfillment of the foregoing obligations, the 
Lessee shall be responsible, at its sole cost and expense ( except as provided for in 
subsection (a)(2) of this Section 13) and subject to the direction of the Port Authority, for: 

(1) the preparation of and submission to all applicable 
Governmental Authorities of any notice, negative declaration, remedial action workplan, 
no further action letter, remediation agreement or any other documentation or 
information; 

(2) the obtaining of any surety bond_ or the giving of any other 
financial assurances; and 

NYCT-HHT-4 29 



(3) complying with the provisions of all Environmental 
Requirements becoming effective on the termination, expiration or surrender of the 
letting of the Premises or of any portion thereof under this Agreement, or on the closure 
or transfer of the Lessee's operations at the Premises. 

( c) In addition to and without limiting the generality of the obligations 
of the Lessee set forth above and elsewhere in this Agreement, the Lessee shall, at its sole 
cost and expense (except as provided for in subsection (a)(2) of this Section 13), upon 
notice from the Port Authority, and at the direction of and in the manner described by the 
Port Authority, and subject to the requirements of Section 10 hereof, promptly take all 
actions to: 

(1) completely remove and remediate all Hazardous 
Substances in, on or under the Premises and at the Facility resulting from or in 
connection with the Lessee's use and occupancy of the Premises or which have been or 
permitted to be disposed of, released, discharged or otherwise placed in, on or under the 
Facility by the Lessee or which have been disposed of, released, discharged or otherwise 
placed in, on or under the Premises during the term of the letting of the Premises under 
this Agreement or during the term of any previous agreement between the Lessee and the 
Port Authority covering the Lessee's use and/or occupancy of the Premises or any portion 
thereof; and 

(2) remove and remediate all Hazardous Substances in, on or 
under the Premises or which have migrated from or from under the Premises necessary to 
mitigate any Environmental Damages or which any Governmental Authority or any 
Environmental Requirement or any violation thereof required to be remediated or 
removed. 

( d) The obligations set forth in subsection ( c) of this Section shall 
include but not be limited to the investigation of the environmental condition of the area 
to be remediated, the preparation of feasibility studies, reports and remedial plans and the 
performance of any removal, remediation, containment, operation, maintenance, 
monitoring or restoration work; shall be performed in a good, safe and workmanlike 
manner; and shall minimize any impact on activities off the Premises. The Lessee shall 
promptly provide the Port Authority with copies of all test results and reports generated 
in connection with such obligations. 

( e) Without limiting the Port Authority's remedies under this 
Agreement or at law or in equity, the Port Authority shall have the right during and after 
the term of the letting of the Premises under this Agreement to such equitable relief, 
including restraining injunctions and declaratory judgments, to enforce compliance by the 
Lessee of its environmental obligations under this Agreement including without 
limitation all the Lessee's obligations under this Section 13. In the event that the Lessee 
fails to comply with or perform any of such obligations, the Port Authority at any time 
during or subsequent to the termination, expiration or surrender of the letting of the 
Premises or any portion thereof may elect (but shall not be required) to perform such 
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obligations and upon demand the Lessee shall pay to the Port Authority as additional rent 
its Costs thereof and any other actual out of pocket costs including attorney's fees. 

(f) Without limiting any other of the Lessee's obligations under this 
Agreement, the Lessee agrees, unless otherwise directed by the Port Authority, to provide 
the Port Authority, at the cost and expense of the Lessee and at any time during or 
subsequent to the Term, with such information, documentation, records, correspondence, 
notices, reports, test results, certifications and any other information as the Port Authority 
shall request in connection with any Environmental Damages or any Environmental 
Requirement which the Lessee is obligated to comply with under this Agreement, and the 
Lessee shall promptly acknowledge, swear to, sign or otherwise fully execute the same 
when and as directed by the Port Authority. The Lessee agrees that any of the foregoing 
may be filed by the Port Authority with the appropriate Governmental Authority on 
behalf of the Lessee at the Lessee's cost and expense. Further, the Lessee agrees, unless 
otherwise directed by the Port Authority, to provide the Port Authority with copies of all 
information, documentation, records, correspondence, notices, certifications, reports, test 
results and all other submissions provided by the Lessee to a Governmental Authority 
and by a Governmental Authority to the Lessee within two (2) business days that the 
same are made available to or received by the Lessee with respect to any Environmental 
Damages and any Environmental Requirement which the Lessee is obligated to comply 
with pursuant to this Agreement. 

(g) Without limiting the generality of any other provision contained in 
this Agreement and except as provided for in subsection (a)(2) of this Section 13, the 
Lessee shall indemnify, hold harmless and reimburse the Port Authority, its 
Commissioners, officers, employees and representatives from all claims, demands, 
penalties, fines, liabilities (including strict liability), settlements, attorney and consultant 
fees, investigation and laboratory fees, removal and remediation costs, court costs and 
litigation expenses, damages, judgments, losses, costs and expenses of whatsoever kind 
or nature and whether known or unknown, contingent or otherwise, just or unjust, 
groundless, unforeseeable or otherwise, arising or alleged to arise out of or in any way 
related to any Environmental Damages or any Environmental Requirement which the 
Lessee is obligated to comply with pursuant to this Agreement, or the risks and 
responsibilities assumed hereunder by the Lessee for the condition of the Premises or a 
breach or default of the Lessee's obligations under this Section 13. If so directed, the 
Lessee shall at its own expense defend any suit based upon the foregoing, and in handling 
such it shall not, without obtaining express advance permission from the General Counsel 
of the Port Authority, raise any defense involving in any way the jurisdiction of the 
tribunal over the person of the Port Authority, the immunity of the Port Authority, its 
Commissioners, officers, agents or employees, the governmental nature of the Port 
Authority or the provisions of any statutes respecting suits against the Port Authority. 

(h) (1) Without limiting the generality of any provision of this 
Agreement, in the event that Environmental Requirements set forth more than one 
compliance standard, the Lessee agrees that except as otherwise designated by the Port 
Authority pursuant to subsection (h)(2) below the standard or standards to be applied in 
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connection with any obligation it may have under this Agreement with respect to any 
Environmental Requirement shall be the lowest standard allowable by the relevant 
Governmental Authority for commercial and industrial use; provided, however, that in 
the event such lowest level of one or more Hazardous Substance requires or allows the 
imposition of any restriction materially affecting the current and then planned uses of the 
Premises, including upon the use or occupancy of the Premises or any other portion of the 
Facility or upon any operations or activities conducted or to be conducted on the 
Premises or the Facility or upon the transfer of the Premises or the Facility, then the 
Lessee shall remediate such Hazardous Substances to such a level so that there is no such 
restriction placed upon the use and occupancy of the Premises or the Facility or upon any 
operations or activities conducted or to be conducted on the Premises or the Facility. 

(2) The Lessee further agrees that, notwithstanding the terms 
and conditions of subsection (h)(l) above, the Port Authority shall have the right at any 
time and from time to time, acting in its sole discretion and without any obligation 
whatsoever to the Lessee or otherwise to do so, to designate any higher level or levels of 
Hazardous Substances or less stringent standard or standards than those required by 
subsection (h)(l) above to be applied in connection with any obligation the Lessee may 
have under this Agreement with respect to any Environmental Requirement and such 
designation shall be binding upon the Lessee with respect to its obligations under this 
Agreement with respect to such Environmental Requirement; provided, however, that the 
Port Authority shall have no right to designate any level or standard pursuant to this 
subsection (h)(2) which would result in the Lessee being in violation of any 
Environmental Requirement. 

(i) (1) It is expressly understood and agreed that the proper handling, 
delivery, treatment, storage, transportation, disposal and depositing (all of the foregoing, 
collectively, "Disposal"), whether on or off the Facility, of any soil, dirt, sand, silt, 
dredged material, water or other matter ( collectively, the "Matter") excavated, disturbed 
or removed by the Lessee (or by any contractor or contractors of the Lessee) at, from or 
under the Premises (or any other area of the Facility) at any time or times and regardless 
of the nature or composition of such Matter, including without limitation, any and all 
Disposal of said Matter in connection with the performance of the Lessee's Construction 
Work (as defined in Section 10 of this Agreement) and any and all remediation and 
Disposal of said Matter and any and all other remediation and Disposal (whether soil, 
upper aquifer or otherwise) necessary, required or appropriate as a result of, caused by, 
incidental to or triggered by such excavation, disturbance or removal of the Matter or 
arising therefrom, and the taking or doing of any and all other action or actions necessary, 
required or appropriate in connection therewith, shall be the sole and complete 
responsibility of the Lessee including, without limitation, all costs and expenses thereof 
and any and all Environmental Damages, Environmental Requirements, claims, penalties 
and other expenses relating thereto. 

(2) Without limiting the generality of any other term or 
condition ofthis Agreement, title to any Matter on the Premises or the Facility excavated 
by the Lessee and not used at the Premises shall vest in the Lessee upon the excavation 
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thereof and all such Material shall be delivered and deposited by the Lessee at the 
Lessee's sole cost and expense to a location off the Facility in accordance with the terms 
and conditions of this Agreement and all Environmental Requirements. The entire 
proceeds, if any, of the sale or other disposition of the Material shall belong to the 
Lessee. 

(3) In the event the Lessee discovers any Hazardous Substance 
in, on or under the Premises at a concentration in excess of those allowed for under 
applicable Environmental Requirements, the Lessee shall immediately notify the Port 
Authority and, at the direction of the Port Authority, shall report the presence of such 
Hazardous Substances to the attention of such individual at the subject governmental 
authority as the Port Authority shall require in order to assure consistency in the 
environmental management of the Facility. 

( 4) Promptly upon final disposition of any Hazardous 
Substance from the Premises or the Facility, the Lessee shall submit to the Port Authority 
a "Certification of Final Disposal" stating the type and amount of material disposed, the 
method of disposal and the owner and location of the disposal facility. The format of 
such certification shall follow the requirements, if any, of governmental agencies having 
jurisdiction as if the Port Authority were a private organization and the name of the Port 
Authority shall not appear on any certificate or other document as a generator or owner of 
such material. 

G) Lessee agrees that the Port Authority shall have the right at any 
time and from time to time, upon forty-eight (48) hours' notice to the Lessee and without 
any obligation whatsoever to Lessee or otherwise to do so, to conduct an environmental 
assessment of the Premises and/or Facility satisfactory to the Port Authority. In the 
exercise of the foregoing right, the Port Authority and its designees (which designee will 
be selected by the Port Authority in accordance with its then current policies and 
procedures) shall not interfere in any material respect with the use and occupancy of the 
Premises by the Lessee. 

(k) Without limiting the generality of any other term or provision of 
this Agreement, all of the obligations of the Lessee under this Section 13 shall survive the 
expiration or earlier termination of the letting of the Premises or any portion thereof. 

(1) The terms and conditions of this Section 13 are intended to allocate 
obligations and responsibilities between the Lessee and the Port Authority, and nothing in 
this Section shall limit, modify or otherwise alter the rights and remedies which the Port 
Authority or the Lessee may have against third parties at law, equity or otherwise. 

Section 14. Ingress and Egress 

Lessee shall have the exclusive right of ingress and egress between the 
Premises and the city streets outside the Premises. Such right shall be exercised by 
means of such pedestrian or vehicular ways. The use of any such way shall be subject to 
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the rules and regulations of the Port Authority which are now in effect or which may 
hereafter be promulgated for the safe and efficient operation of the Marine Container 
Terminal Facility. The Port Authority may, as reasonably necessary, at any time 
temporarily or permanently close, or consent to or request the closing of, any such way or 
any other area at, in or near the Premises presently or hereafter used as such, so long as a 
means of ingress and egress as provided above remains available to Lessee, and such 
alternate access does not have a material adverse effect on Lessee's operations at the 
Premises. Lessee hereby releases and discharges the Port Authority and its successors 
and assigns, of and from any and all claims, demands, or causes of action which Lessee 
may now or at any time hereafter have against any of the foregoing, arising or alleged to 
arise out of the closing of any way or other area whether within or outside the Premises; 
provided that a reasonably equivalent means of ingress and egress remains available. 
Lessee shall not do or permit anything to be done which will interfere with the free access 
and passage of others to space adjacent to the Premises or in, along, across or through any 
streets, ways and walks near the Premises. 

Section 15. Governmental and Other Requirements 

(a) Lessee shall be responsible for seeking and shall use commercially 
reasonable efforts to procure, from all governmental authorities having jurisdiction over 
the operations of Lessee hereunder, all licenses, certificates, permits and other 
authorizations which may be necessary for the conduct of such operations, and shall not 
engage in such operations until such necessary licenses, certificates, permits and other 
authorizations have been duly procured. 

(b) Lessee shall observe, comply with and execute all laws and 
ordinances and governmental rules, regulations, requirements, orders and similar items, 
including without limitation all Environmental Requirements, now or at any time during 
the occupancy of the Premises by Lessee which as a matter of law are applicable to or 
affect (i) the Premises, (ii) the operations of Lessee at the Premises or the Marine 
Container Terminal Facility, (iii) the use and occupancy of the Premises, (iv) the value of 
the Premises for current and planned future uses and/or (v) any Hazardous Substance in, 
on, under or migrating from the Premises. Lessee, at its sole cost and expense, shall 
make any and all structural and non-structural improvements, repairs or alterations of the 
Premises and perform all remediation work and clean up of Hazardous Substances 
required in order to fully satisfy the compliance obligations set forth in this Agreement. 

( c) The obligation of Lessee to comply with governmental 
requirements is provided herein for the purpose of assuring proper safeguards for the 
protection of persons and property in or near the Marine Container Terminal Facility, and 
proper operation by Lessee. Such provisions provided for herein are not to be construed 
as a submission by the Port Authority to the application to itself of such requirements. 
The Port Authority, after written notice to Lessee and the expiration of any applicable 
cure period, shall have the right to cause Lessee, the Premises, and/or the Marine 
Container Terminal to come into compliance with the legal requirements to the extent the 
Port Authority reasonably determines that Lessee has failed to do so; provided Lessee is 
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not actively contesting such requirement in accordance with subsection ( d) below. 
Lessee shall indemnify the Port Authority for any Costs and any actual out of pocket 
expenses including attorney's fees incurred in connection with bringing Lessee, the 
Premises and or the Marine Container Terminal Facility into compliance or with respect 
to any claims or damages as a result of Lessee's failure to comply with legal 
requirements. 

( d) Lessee, at its expense, after notice to the Port Authority, may 
contest, by appropriate proceedings prosecuted diligently and in good faith, the validity 
or applicability of any legal requirement, provided that: (a) the Port Authority shall not be 
subject to civil or criminal penalty or to prosecution for a crime, nor shall the Marine 
Container Terminal Facility or any part thereof be subject to being condemned or 
vacated, or subject to any lien or encumbrance, by reason of non-compliance or otherwise 
by reason of such contest; (b) before the commencement of such contest, Lessee shall 
furnish to the Port Authority a letter of credit or surety bond satisfactory to the Port 
Authority, in form substance and amount, and shall indemnify the Port Authority against 
the cost of such compliance and liability resulting from or incurred in connection with 
such contest or non-compliance (including the costs and expenses in connection with 
such contest); and ( c) Lessee shall keep the Port Authority regularly advised as to the 
status of such proceedings. The Port Authority shall be deemed subject to prosecution 
for a crime if the Port Authority or any of its Commissioners, officers, employees or 
agents is charged with a crime of any kind whatsoever unless such charge is withdrawn 
five (5) days before such party is required to plead or answer thereto. 

Section 16. Rules and Regulations 

(a) Lessee covenants and agrees to observe and obey (and to compel 
its officers, employees and others on the Premises with its consent, to observe and obey) 
the rules and regulations of the Port Authority now in effect, and such further reasonable 
rules and regulations (including amendments and supplements thereto) for the governing 
of the conduct and operations of Lessee as may from time to time during the Term be 
promulgated by the Port Authority, and applicable to substantially all other marine 
container terminal operators and users of such facilities owned or leased by the Port 
Authority, for reasons of safety, health, or preservation of property, for the maintenance 
of the good and orderly appearance of the Premises, for the safe or efficient operation of 
the Marine Container Terminal Facility or (as further described in subsection (d) below) 
for the reimbursement of the Port Authority of capital or operating costs incurred or 
anticipated in connection with improvements benefiting users of the Port Authority 
facilities. The Port Authority agrees that, except in cases of emergency, it will give 
notice to Lessee of every such further rule or regulation at least ten (10) days before 
Lessee shall be required to comply therewith. 

(b) For purposes of this Agreement, the rules and regulations now in 
effect are set forth in the Tariff. A copy of the Tariff can be found on the Port 
Authority's website, www.panynj.gov. 
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( c) The Port Authority hereby agrees to apply the rules and regulations 
set forth in the Tariff and any further rule or regulation hereafter promulgated by the Port 
Authority equitably and without discrimination against Lessee and all other similarly 
situated tenants of the Port Authority at any marine container terminal facility. 

( d) Lessee covenants and agrees that it shall, on behalf of the Port 
Authority, collect from users of the Marine Container Terminal Facility and remit to the 
Port Authority such user, facility or security fees as the Port Authority may impose from 
time to time (including, without limitation, the Cargo Facility Charge), provided that such 
fees are concurrently imposed on substantially all Port Authority marine terminal 
facilities. 

(e) No statement or provision in the rules and regulations of the Port 
Authority shall be deemed a representation or promise by the Port Authority that the 
services or privileges described shall be or remain available, or that the charges, prices, 
rates or fees stated therein shall be or remain in effect throughout the Term, all of the 
same being subject to change by the Port Authority from time to time whenever it deems 
a change advisable. 

Section 17. Method of Operation 

(a) In the performance of its obligations hereunder and in the use of 
the Premises, Lessee shall conduct its operations in an orderly and proper manner, 
consistent with the operation of an industrial property functioning as a Marine Container 
Terminal Facility, so as not to unnecessarily annoy, disturb or be offensive to others near 
or at the Premises, and if requested by Port Authority in writing, as soon as reasonably 
possible Lessee shall remove the cause of any reasonable objection made by the Port 
Authority relative to the improper conduct of any of the employees of Lessee or of any 
others on the Premises to the extent Lessee is legally able to do so. 

(b) Lessee shall not allow any garbage, debris or other waste materials 
(whether solid or liquid) to collect or accumulate on the Premises outside of what is 
ordinary and customary for a property of this type and Lessee shall remove from the 
Premises all garbage, debris and other waste materials (whether solid or liquid) arising 
out of its operations hereunder on a regular basis. Any such material which may be 
temporarily stored shall be kept in suitable waste receptacles, the same to be made of 
metal and equipped with tight-fitting covers, and in any case to be designed and 
constructed to safely contain the waste material placed by Lessee therein. Said 
receptacles shall be provided and maintained by Lessee and shall be kept covered except 
when being filled or emptied. Lessee shall use commercially reasonable care when 
effecting removal of all such material, and shall in no event make use of any facilities or 
equipment of the Port Authority for the removal of such material except with the prior 
consent of the Port Authority. 
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( c) Lessee shall not do or permit to be done anything which may 
interfere with the effectiveness or accessibility of the utility, mechanical, electrical and 
other systems installed or located anywhere at the Premises. 

( d) Lessee shall use reasonable efforts, consistent with the operation of 
an industrial property functioning as a Marine Container Terminal Facility, not to commit 
any nuisance or permit its employees or others on the Premises to commit or create any 
nuisance in or near the Premises. 

( e) Lessee shall take all reasonable measures, consistent with the 
operation of an industrial property functioning as a Marine Container Terminal Facility, 
to eliminate vibrations which could reasonably be expected to cause material damage to 
the improvements at the Premises or any part thereof. 

(f) Lessee shall use reasonable efforts, consistent with the operation of 
an industrial property functioning as a Marine Container Terminal Facility, not to 
produce or cause to be produced permeate, or emanate from the Premises, any unusual, 
noxious or objectionable smokes, gases, vapors or odors. 

(g) Lessee shall use reasonable efforts, consistent with the operation of 
an industrial property functioning as a Marine Container Terminal Facility, not to do or 
permit to be done any act or thing at the Premises which shall or may subject the Port 
Authority to any liability or responsibility for injury to any person or persons or damage 
to any property. 

(h) Lessee shall not overload any floor, roof, land surface, bulkhead, 
pavement, landing, pier or wharf at the Premises and shall repair, replace or rebuild any 
such, including but not limited to supporting members, damaged by overloading. 

(i) Lessee shall permit the use of the Premises (not excluding the 
berthing area) at any time and from time to time for the installation, maintenance and 
operation of such navigation lights as may be required by the United States Coast Guard 
or other governmental authority having jurisdiction, and Lessee shall furnish such 
electricity as may be required for use by navigation lights which may be so installed. 

G) Lessee shall not do or permit to be done any act or thing on the 
Premises which (i) will invalidate or conflict with any fire insurance policies covering the 
Premises or any part thereof, or (ii) which, in the opinion of the Port Authority, may 
constitute an extra-hazardous condition, so as to increase the risks normally attendant 
upon the operations permitted by this Agreement, or (iii) which will increase the rate of 
any fire insurance, extended coverage or rental insurance on the Premises or any part 
thereof or upon the contents of any building thereon. Lessee shall promptly observe, 
comply with and execute the provisions of any and all present and future rules and 
regulations, requirements, orders and directions of the Insurance Services Office of New 
Jersey, or of any other board or organization exercising or which may exercise similar 
functions, which may pertain or apply to the operations of Lessee on the Premises, and 
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Lessee shall, subject to and in accordance with the provisions of this Agreement relating 
to construction by Lessee and Section 15( d), make all improvements, alterations and 
repairs of the Premises that may be required at any time hereafter by any such present or 
future rule, regulation, requirement, order or direction. Ifby reason of any failure on the 
part of Lessee to comply with the provisions ofthis subsection, any rate for fire 
insurance, extended coverage or rental insurance on the Premises or any part thereof, 
shall at any time be higher than it otherwise would be, then Lessee shall pay to the Port 
Authority that part of any premiums paid by the Port Authority under any insurance 
policies which may be maintained by the Port Authority with respect to the Premises, if 
any, which shall have been charged because of such violation or failure by Lessee. 

(k) From time to time and as often as required by the Port Authority 
(but without interfering in any material respect with Lessee's business operations), 
Lessee shall conduct pressure, water-flow and other appropriate tests of the fire
extinguishing system and fire-fighting equipment on the Premises, whether furnished by 
the Port Authority or by Lessee. Lessee shall keep all fire-fighting and fire-extinguishing 
equipment well supplied with a fresh stock of chemicals and with sand, water or other 
materials as the case may be, for the use of which such equipment is designed, and shall 
train the appropriate number of its employees in the use of all such, equipment, including 
in such training periodic drills. 

(1) Lessee shall promptly raise and remove, or cause to be raised and 
removed, any and all objects of any kind, including vessels or other floating structures 
and equipment (whether or not intended to be floating), owned or operated by Lessee, or 
by a corporation, company or other organization or person associated, affiliated or 
connected with Lessee or for which Lessee acts as agent, stevedore or terminal operator 
( or of others going to or from the Premises on business with Lessee), which shall have 
sunk, settled or become partially or wholly submerged at the berthing area or any part of 
the Premises after June 30, 1995. The provisions of the immediately preceding sentence 
shall be applicable whether or not the aforesaid object is owned by Lessee or is connected 
in any way with Lessee or its occupancy of or operations at the Premises. 
Notwithstanding the foregoing, Lessee shall have no obligation to raise or remove any 
such object in the event its presence in the berthing area (x) is proved by Lessee to 
predate Jun~ 30, 1995 or (y) is the result of the sole negligence or willful act of the Port 
Authority, and in either such event the Port Authority shall be responsible for promptly 
raising and removing such object if it is causing any interference or other difficulty with 
Lessee's use and operation of the Premises in accordance with this Agreement. 

(m) Lessee shall not throw, discharge or deposit or permit to be 
thrown, discharged or deposited any cargo, refuse, ashes or any material whatsoever, into 
or upon the waters of or about the Premises. 

Section 18. Signs 

(a) Except with the prior consent of the Port Authority, Lessee shall 
not erect, maintain or display any advertising, signs, posters or similar devices at or on 
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the Premises. Notwithstanding the foregoing, Lessee may, without the consent of the 
Port Authority, erect advertising signs directly related to its permitted operations under 
this Agreement, safety instruction signs, direction signs and signs setting forth public 
service information issued by the City of New York. 

(b) Upon demand by the Port Authority, Lessee shall remove, 
obliterate, or paint out any and all advertising, signs, posters, and similar devices placed 
by Lessee on the Premises and in connection therewith at the expiration or earlier 
termination of the letting, shall restore the Premises to the condition thereof prior to the 
placement of such advertising, sign, poster or device. In the event of a failure on the part 
of Lessee so to remove, obliterate or paint out each and every such piece of advertising, 
sign, poster or device and so to restore the Premises after receipt of written notice from 
the Port Authority, the Port Authority may perform the necessary work and Lessee shall 
pay the costs thereof to the Port Authority on demand. 

Section 19. Indemnity and Liability Insurance 

(a) Lessee shall indemnify and hold harmless the Port Authority, and 
its Commissioners, officers, agents, employees and representatives, from all claims and 
demands of third persons, including but not limited to claims and demands for death, 
personal injuries, and for property damages, arising out of the use or occupancy of the 
Premises by Lessee or by its officers, agents, employees, or representatives, contractors, 
subcontractors or their employees, or by others on the Premises, or out of any other acts 
or omissions of Lessee, its officers, agents or employees on or with respect to the 
Premises, or out of the acts or omissions of others on the Premises, including claims and 
demands of the party, if any, from which the Port Authority derives its rights in the 
Premises for indemnification arising by operation of law or through agreement of the Port 
Authority with such party, excepting only claims and demands which result solely from 
the negligent or willful acts of the Port Authority. 

(b) If so directed by the Port Authority, Lessee shall at its own 
expense defend any suit based upon any such claim or demand in which event it shall not, 
without obtaining express advance permission from the General Counsel of the Port 
Authority, raise any defense involving in any way the jurisdiction of the tribunal over the 
person of the Port Authority, the immunity of the Port Authority, its Commissioners, 
officers, agents or employees, the governmental nature of the Port Authority or its 
provisions of any statutes respecting suits against the Port Authority. 

( c) Lessee, in its own name as assured, shall maintain and pay the 
premiums on the following described policies of liability insurance with an insurer: 

(1) Commercial General Liability Insurance including but not 
limited to coverage for Premises operations and products liability-completed operations, 
which coverage shall not exclude claims arising out of or in connection with operations 
conducted within fifty (50) feet of railroad property, with a minimum combined single 
limit coverage for bodily injury and property damage of $25,000,000.00. Said insurance 
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shall also include coverage for explosion, collapse and underground property damage 
hazards. If Lessee's operations entail the ownership, maintenance, operation, or use of 
any watercraft, whether owned, non-owned, or hired, Lessee shall have any exclusion for 
such watercraft deleted or shall purchase equivalent coverage under a policy of Protection 
and Indemnity Insurance and shall provide the Port Authority with a certificate of 
insurance evidencing such coverage. 

(2) Commercial Automobile Liability Insurance covering all 
owned, non-owned or hired vehicles used in connection with its operations hereunder 
with a minimum combined single limit coverage for bodily injury and property damage 
of $2,000,000.00. 

(3) Environmental Liability Insurance, with a minimum 
combined single limit coverage for bodily injury and property damage for gradual, 
accidental and sudden occurrences, covering both on-site and off-site cleanup of 
$5,000,000.00 including coverage for environmental clean-up on land, in air, and on 
water. The environmental impairment liability policy(ies) and any certificate of 
insurance submitted pursuant to this Agreement in relation to such policy(ies) shall (i) be 
expressly endorsed for the Premises and each transfer location, travel route and material 
disposition location selected by Lessee, (ii) state that claims disputes and coverage shall 
be litigated in United States courts having jurisdiction, and not be limited to arbitration, 
and (iii) acknowledge Lessee's disclosure to the insurance carrier that the material may 
be considered a Hazardous Substance under applicable law including, but not limited to, 
RCRA and/or CERCLA and/or the Toxic Substances Control Act, 15 U.S.C. Section 
2601 et seq. It should be noted that the substances may be considered "hazardous" under 
CERCLA, but not necessarily "hazardous" under RCRA and that such materials ifRCRA 
"hazardous" would require a manifest and disposal certificate under RCRA at a Subtitle 
C hazardous waste disposal facility. A copy of this Agreement, including all schedules 
and documents attached hereto, shall be provided to the insurance carrier. 

(4) Workers' Compensation and Employer's Liability 
Insurance with limits of not less than $1,000,000, and otherwise in accordance with the 
requirements of law. The Workers' Compensation Policy shall be specially endorsed to 
include coverage afforded by (i) the U.S. Longshoremen's and Harbor Workers' 
Compensation Act and Coverage B - Jones Act, maritime (including coverage for 
Masters or Members of the Crew of Vessels), if applicable, and (ii) Coverage B under the 
Federal Employers' Liability Act. 

( 5) Such other insurance in such amounts as from time to time 
may be required by the Port Authority during the Term against such other insurance 
hazards as at that time are required by the Port Authority to be obtained by substantially 
all other lessees of the Port Authority operating Marine Container Terminal Facilities 
similar to the Premises; provided, however, that such additional insurance coverage 
requirement shall be consistent with Lessee's risk profile. 

NYCT-HHT-4 40 



(d) With the exception of the Workers' Compensation and Employers' 
Liability Insurance Policy, each policy of insurance described in Section 19( c) above 
shall include the Port Authority as an additional insured (including, without limitation, 
for purposes of Premises operations and completed-operations) and each such policy 
shall contain a provision that the insurer shall not, without obtaining express advance 
permission from the General Counsel of the Port Authority, raise any defense involving 
in any way the jurisdiction of the tribunal over the person of the Port Authority, the 
immunity of the Port Authority, its Commissioners, officers, agents or employees, the 
governmental nature of the Port Authority or the provisions of any statutes respecting 
suits against the Port Authority. Each such policy shall contain a contractual liability 
endorsement covering the indemnity obligations of Lessee under this Section and such 
policies shall not contain any care, custody or control exclusions. Such insurance shall 
also contain an endorsement with respect to providing that the protection afforded Lessee 
thereunder with respect to any claim or action against Lessee by a third party shall pertain 
and apply with like effect with respect to any claim or action against Lessee by the Port 
Authority and against the Port Authority by Lessee, but said endorsement shall not limit, 
vary, change or affect the protections afforded the Port Authority as an additional 
insured. 

( e) All insurance provided for herein shall be issued by financially 
sound and responsible insurance providers authorized to do business in the State in which 
the Premises is located. Any insurance provider providing the required coverages must 
have a claims paying ability/financial strength rating of "A-" (or its equivalent) or better 
by Standard & Poor's, A.M. Best or an equivalent rating by a comparable rating agency. 
On or before the date hereof, the Port Authority has reviewed certificates of insurance 
evidencing Lessee's various coverages and confirmed that the same are acceptable to the 
Port Authority and in conformance with the requirements of this Section 19. 

(f) As to insurance of any type whatsoever required or permitted by 
any provision of this Agreement, a certified copy of each of the policies or a certificate 
evidencing the existence thereof, or a binder, shall be delivered to the Port Authority 
within fifteen (15) days after the execution of this Agreement by the Port Authority and 
Lessee. In the event any binder is delivered it shall be replaced with due diligence by a 
certified copy of the policy or by a certificate. Each such copy or certificate shall contain 
a valid provision or endorsement that the policy may not be cancelled, terminated, 
changed or modified, without giving thirty (30) days, written advance notice thereof to 
the Port Authority. A binder evidencing each renewal policy shall be delivered to the 
Port Authority at least fifteen (15) days prior to the expiration date of each expiring 
policy, except for any policy expiring after the Expiration Date, and a certificate or a 
certified copy of each such renewal policy shall be delivered to the Port Authority with 
due diligence. If at any time any policy shall be or become unsatisfactory to the Port 
Authority as to form or substance or as to coverages or minimum limits, or if any carrier 
issuing any one or more such policies shall be or become unsatisfactory to the Port 
Authority, and in each such case the Port Authority's requirements shall be applied to the 
Premises in a manner consistent with the Port Authority's application of such 

NYCT-HHT-4 41 



requirements at the other leases from the Port Authority made with respect to the 
operation of marine container terminal facilities, Lessee shall promptly obtain one or 
more new and satisfactory policies in replacement. 

Section 20. Maintenance and Repair 

(a) Lessee shall at all times keep the Premises clean, and in an orderly 
condition and appearance, together with all the fixtures, equipment and personal property 
of Lessee located in or on the Premises. 

(b) Lessee shall promptly and at its sole expense repair, replace, 
rebuild and paint all or any part of the Premises or of the Marine Container Terminal 
Facility which may be damaged or destroyed by the acts or omissions of Lessee or by 
those of its officers or employees, or of other persons on or at the Premises except to the 
extent such damage is caused by the Port Authority or its agents or employees. 

(c) (1) Subject to the provisions of subsection (f) of this Section 
and Section 21 of this Agreement, throughout the Term, Lessee shall assume the entire 
responsibility for, and shall relieve the Port Authority from all responsibility from, all 
care, maintenance, repair and rebuilding whatsoever in the Premises, whether such care, 
maintenance, repair, or rebuilding be ordinary or extraordinary, partial or entire, inside or 
outside, foreseen or unforeseen, structural or otherwise; and without limiting the 
generality of the foregoing Lessee shall maintain and make repairs and replacements, 
structural or otherwise to all improvements located on the Premises and all other fixtures, 
machinery, or equipment now or hereafter belonging to or connected with said Premises 
or Lessee's operations being conducted thereon (if and to the extent such fixtures, 
machinery, or equipment is embedded within or otherwise part of the Premises), 
including without limitation thereto all maintenance, repair and replacement of the 
following items: (1) paving, which shall mean maintenance paving, crack sealing, weed 
removal, repair of damaged or overstressed surfaces, manholes, catch basins, 
underground storm water pipes, and grate support systems, including repairs required 
above the structural concrete chamber of catch basins and manholes; such repairs shall 
include the concrete brick collar, concrete collar, brick collar, asphalt concrete pavement, 
Portland cement concrete pavement, the frame and grate or manhole cover and silt bucket 
when and where applicable; for the purpose of manhole and catch basin repair, the top of 
the structural chamber shall be the top of the concrete slab that covers the vertical walls 
of the underground manhole structure, and for the purpose of catch basin and manhole 
repair, the top of the structural chamber shall be the top of the (cast-in-place or pre-cast) 
vertical walls of the underground catch basin and manhole structure); (2) crane rails and 
rail foundations; (3) scales; ( 4) rail tracks on the Premises; ( 5) lights, light poles and light 
pole foundations; (6) sprinkler systems; (7) gas and electric from the meter (utility 
companies are responsible up to the meter); (8) [intentionally omitted]; (9) the electrical 
system, equipment and fixtures, including without limitation cables, ducts, reefer outlet 
assemblies, substations, lighting fixtures, switches, outlets, receptacles and other 
electrical devices and accessories, and all relamping and fuse replacement; (10) the 
plumbing system, fixtures and equipment, and all finished plumbing; (11) buildings and 
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all parts thereof; (12) special mooring devices and special loading devices, whether 
mechanical, electrical, hydraulic or otherwise; (13) fencing; (14) signs; (15) fire 
extinguishers; (16) all painting; (17) the CMSW Barge Fender System; (18) all scales; 
and (19) any means of ingress, egress or other access, whether pedestrian or vehicular. 
Lessee shall maintain all such improvements, fixtures, machinery and equipment at all 
times in good condition, and shall perform all necessary preventive maintenance thereto 
so that at the expiration or termination of the letting and all times during the letting, the 
same ( or a reconstruction of all or any part thereof) will be in as good condition as at the 
commencement of the term of the letting thereof ( or, in the case of improvements made 
during the letting hereunder, in as good condition as at the time of the installation or 
construction thereof), except for reasonable wear which does not adversely affect the 
watertight condition or structural integrity of the buildings or other structures on the 
Premises or adversely affect the efficient or the proper utilization of any part of the 
Premises or the environmental condition thereof. Lessee shall make frequent periodic 
inspections of the Premises and shall make all repairs and replacements, and do all 
rebuilding, inside and outside, ordinary and extraordinary, partial and entire, foreseen and 
unforeseen, structural or otherwise, regardless of the cause of the condition requiring 
such repairs, rebuilding or replacements, which repairs, rebuilding and replacements by 
Lessee shall be in quality and class not inferior to the original in materials and 
workmanship. 

(2) Lessee shall also be responsible for maintaining any tenant 
property, including by way of example communication systems, cranes and other 
material handling equipment, but, in the case of such tenant property, notwithstanding 
any provision of this Agreement to the contrary, the manner and standard of maintenance 
and repair shall be as Lessee may determine in its sole discretion, subject to applicable 
legal requirements. 

(3) With respect to anything originally supplied or installed by 
the Port Authority in which title does not vest in the Port Authority, Lessee shall have the 
benefit of the warranty, if any, running to the Port Authority, to the extent assignment 
thereof does not impair or void the same; and if assignment would impair or void any 
such warranty, the Port Authority will cooperate with Lessee, as reasonably requested by 
Lessee, to enable Lessee to realize the benefit of such warranty. 

( d) Without limiting the obligations of Lessee stated elsewhere in this 
Agreement, Lessee shall be solely responsible to the Port Authority for loss or theft of or 
damage to any and all personal property, equipment and fixtures belonging to the Port 
Authority or for which it is responsible, located or to be located in or on the Premises, 
excepting only loss, theft or damage which result solely from the affirmative negligent or 
willful acts of the Port Authority, its Commissioners, officers, employees and 
representatives, and shall promptly replace or repair the same in the ordinary course of 
Lessee's business; and Lessee shall yield and deliver the same or replacements thereof to 
the Port Authority at the expiration or earlier termination of the letting under this 
Agreement in the same condition as at the commencement of the letting, reasonable wear 
not materially affecting the efficient use and functioning of the same excepted. 
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(e) (1) Upon sixty (60) days' notice from Lessee to the Port 
Authority that any portion of the berthing area that has been previously deepened and 
strengthened by Lessee to a specified number of feet below Mean Low Water ( the 
"Existing Depth"), has shallowed to a depth of two (2) feet above the Existing Depth of 
such portion of the berthing area, then upon Lessee's making such part of the berthing 
area available for dredging operations, the Port Authority, at no expense to Lessee, shall 
proceed (to the extent permitted by governmental authorities having jurisdiction, which 
permission the Port Authority shall use commercially reasonable efforts to obtain) to 
dredge such part of the berthing area specified in the said notice ( or such portion thereof 
as may be necessary), either directly or through a contractor, to the Existing Depth of 
such portion of the berthing area, as applicable. Notwithstanding the foregoing, any 
dredging required under this sub-subsection shall be only such as shall produce ( or leave 
in place) such depths and slopes as may be required in the sole opinion of the Port 
Authority for underwater support of structures, which opinion shall be controlling. 
Notwithstanding the foregoing, Lessee shall be solely responsible for all dredging costs 
associated with the strengthening, deepening, or construction of a berth to the Existing 
Depth. 

(2) Notwithstanding any other provision of this Section, in the 
event that the Port Authority shall determine that the Estimated Cubic Yard Cost will 
exceed One Hundred and Four Dollars and No Cents ($104.00) subject to adjustment as 
provided in this Section 20 (the "Base Cost"), the Port Authority shall not be obligated to 
perform the dredging work set forth in sub-subsection (1) of this subsection ( e) unless 
Lessee shall pay for any amount of the Estimated Cubic Yard Cost in excess of the Base 
Cost. The "Estimated Cubic Yard Cost" shall mean the cost on average of dredging the 
portion of the berthing area described in Lessee's notice given to the Port Authority under 
the aforesaid sub-subsection per cubic yard calculated from the difference in bottom 
elevations as determined by pre-dredge soundings and the bottom elevations (including 
normal overdredge amounts) called for hereunder, with such estimate to include, but not 
be limited to, the cost of dredging, transportation, processing (including amendment, 
separation, removal, transportation and disposal of trash and debris), disposal (including 
mobilization at disposal sites) of any dredged material, insurances, compliance with 
Environmental Requirements and obtaining necessary permits, work to address 
unanticipated site conditions, and an amount equal to one hundred fifteen percent (115%) 
of all of the direct staff costs to the Port Authority attributable to all of the foregoing. In 
the event that the Port Authority shall determine that the Estimated Cubic Yard Cost of 
any such dredging will exceed the Base Cost, the Port Authority shall so notify Lessee 
and Lessee shall have the right to elect to have the dredging performed subject to its 
obligation to pay for any such excess cost. In the event that Lessee shall not elect to pay 
such excess cost of the dredging, the Port Authority shall be relieved of its obligation to 
perform such dredging until such time, if ever, that it shall determine that the Estimated 
Cubic Yard Cost of such dredging does not exceed the Base Cost. The Base Cost shall be 
subject to adjustment during the term of the letting under this Agreement in accordance 
with the provisions of sub-subsection (4) of this subsection (e). 
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(3) Commencing on each January 1 and for the period 
commencing with such January 1 and continuing through December 31 of the same year, 
or the expiration date of the term of the letting under this Agreement, as the case may be, 
the Base Cost set forth in sub-subsection (2) of this subsection (e) shall be adjusted by 
adding to or subtracting from the Base Cost, as the case may be, the product obtained by 
multiplying the Base Cost by the Construction Cost Percentage Change for such January 
1. For purposes of any adjustment under this sub-subsection, the Base Cost employed in 
the calculation described in the immediately preceding sentence shall be the Base Cost as 
previously adjusted under this subsection. 

( 4) In the event the index shall hereafter be converted to a 
different standard reference base or otherwise revised or ENR Magazine shall cease to 
publish the Construction Cost Index, then for the purposes hereof there shall be 
substituted for the index such other appropriate index or indices properly reflecting 
changes in construction costs in a manner similar to that established in the Construction 
Cost Index used in the latest adjustment as the Port Authority may in its discretion 
determine, provided that the substitute index ( or indices) also is (are) being used by the 
Port Authority in the same manner in its arrangements with the other container terminals 
in the harbor. If after an adjustment in the Base Cost shall have been fixed for any 
period, the Construction Cost Index used for computing such adjustment shall be changed 
or adjusted, then the adjustment of the Base Cost for that period shall be recomputed 
accordingly. 

(5) Notwithstanding any other provision of this Section, the 
Port Authority shall not be obligated to perform the dredging work set forth in sub
subsection (1) of this subsection (e) as to any part of the portion of the berthing area 
described in Lessee's notice given to the Port Authority under the aforesaid sub
subsection as long as any vessel or other floating structure, equipment or other personal 
property (whether or not intended to be floating) is sunk, settled or partially or wholly 
submerged in such part of the berthing area. The provisions of this sub-subsection shall 
be applicable whether or not the aforesaid object is owned by Lessee or is connected in 
any way with Lessee or its occupancy of or operations at the Premises. The Port 
Authority shall have no obligation to raise or remove any such object unless its presence 
in the berthing area predates the effective date of the Existing Lease or is the result of the 
sole negligence or willful act of the Port Authority. 

(6) For purposes of this subsection (e) the following definitions 
shall apply: 

"Construction Cost Index" shall mean the Construction Cost Index 
published by ENR Magazine. 

"Construction Cost Percentage.Change" shall mean the percentage of 
change in the Construction Cost Index each January 1, equal to a fraction of which the 
numerator shall be the difference between (a) the Construction Cost Index for the month 
of October immediately preceding such January 1 minus (b) the Construction Cost Index 
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for the month of October that is one year earlier than such immediately preceding 
October, and the denominator shall be the Construction Cost Index for the October that is 
one year earlier than such immediately preceding October. 

(f) Except under circumstances as to which subsection (b) of this 
Section applies, and subject to subsection (g) and (h) of this section, upon receipt of 
notice that repair or replacement of such of the following as are located in or are a part of 
the Premises is required: (1) the structure of the wharf, including wharf decking and 
wharf and crane rail foundation piles, fender systems (but not backing logs or bumpers) 
other than the CMSW Barge Fender System (which is covered under item 17 of 
subsection 20( c) above), and standard mooring devices; (2) the water distribution system 
(i) up to the closer of twenty (20) feet from the exterior building walls of the building 
being serviced or the valve connection thereto and (ii) up to the closer of the ships' water 
pits or the single meter on the Premises or closest meter on the Premises servicing said 
water pit (but in no event the ships' water pits themselves); and (3) underground sanitary 
systems; the Port Authority will make such repairs and replacements to the extent 
necessary to keep such part of the Premises in a reasonably good condition for the 
operations of Lessee hereunder, but the Port Authority shall not be obligated to make any 
repairs or replacements to bring the Premises to a better condition than that existing on 
the Commencement Date ( or in the case of improvements made during the Term, the 
condition as at the time of the installation or construction thereof) to the extent such part 
of the Premises is in serviceable condition for Lessee's operations on the Commencement 
Date ( or such time of installation or construction). The Port Authority's responsibilities 
under this subsection shall be limited to bearing the expense of repair or replacement, and 
without limiting the foregoing the Port Authority shall have no responsibility with respect 
to any repairs or replacements which are the obligation of Lessee under any other 
provision of this Agreement. The Port Authority shall have no responsibility with respect 
to any repairs or replacements which are required because of any casualty whether or not 
insured or insurable, except as expressly provided in Section 21 of this Agreement. If the 
Port Authority shall fail, after a reasonable period of time to perform its repair and 
replacement obligations under this subsection, Lessee, as its sole remedy, shall, following 
written notice to the Port Authority, perform the work, and the Port Authority shall on 
demand pay Lessee its actual certified cash expenditures to third parties therefor, or, at 
the option of the Port Authority, shall extend to Lessee a credit against its rental 
obligations under this Agreement in an amount equal to such expenditures. Furthermore, 
prior to the commencement by the Port Authority of any work set forth in Lessee's notice 
to the Port Authority, Lessee shall take all precautions necessary to protect persons or 
property at the Premises, including the immediate performance by Lessee of any work 
required to correct conditions which involve danger to persons or property, and the Port 
Authority will reimburse Lessee for such work as provided in this subsection. Lessee 
shall indemnify and hold harmless the Port Authority, its Commissioners, officers, 
employees, agents, and representatives, from and against all claims and demands, 
including but not limited to claims and demands for death, claims and demands for 
personal injuries, and claims and demands for property damages, of any third persons 
whatsoever, including, but not limited to, Lessee's officers, employees, agents, and 
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representatives which may arise from the condition of the Premises or any part thereof, or 
from the failure of Lessee to notify the Port Authority of conditions requiring repair or 
replacement, or from the failure of Lessee to make timely corrections of dangerous or 
potentially dangerous conditions at the Premises. Except for the matters that are the 
responsibility of the Port Authority as set forth above, with respect to which the Lessee 
reserves all claims, Lessee hereby releases and discharges the Port Authority, its 
Commissioners, officers, employees, agents, and representatives from any liability for 
damages to Lessee, consequential, or otherwise, in connection with any of the provisions 
of this subsection concerning repairs or replacements to any portion of the Premises, 
including without limitation thereto any failure on the part of the Port Authority for any 
reason whatsoever to make any repair or replacement, and including without limitation 
thereto any act or omission of the Port Authority, its officers, agents, employees, 
contractors or their employees, connected with the performance of such repairs or 
replacements. 

(g) The obligation of Lessee as set forth in subsections (b) and (c) of 
this Section and in Section 21 in the event of damage or destruction covered by any 
contract of insurance under which the Port Authority is the insured (including, but not 
limited to, fire, extended coverage or pier and wharf insurance) is hereby released to the 
extent that the loss is recouped by actual payment to the Port Authority of the proceeds of 
such insurance; provided, however, that if at any time because of this release the 
insurance carrier of any policy covering the Premises or any part thereof shall increase 
the premiums otherwise payable for fire, extended coverage or rental coverage applicable 
to the Premises, Lessee shall pay to the Port Authority an amount equivalent to such 
increase or increases on demand; and provided, further, that if at any time this release 
shall invalidate any such policy of insurance or reduce, limit, or void the rights of the Port 
Authority thereunder, or if because of this release, any such insurance carrier shall cancel 
such endorsement or refuse to renew the same or shall take any other action to alter, 
decrease or diminish the benefits of the Port Authority under the policy, then the release 
shall be void and of no effect. 

Section 21. Casualty 

(a) In the event that as a result of a casualty, whether or not insured or 
insurable, the Premises are damaged in any material respect, Lessee shall proceed in a 
timely manner to repair and/or rebuild the same with due diligence. Subject to the notice 
and cure periods provided for in Section 29 hereof, the Port Authority shall have the right 
to terminate this Agreement by notice given to Lessee, in the event of Lessee's failure to 
repair and/or rebuild, in a timely manner and with due diligence, any damage to the 
Premises or any improvements thereon as a result of a casualty. Without in any way 
limiting the obligations of Lessee set forth in the first sentence of this subsection, with 
respect to all portions of the Premises, Lessee shall secure and maintain in its own name 
as assured and shall pay the premiums on the following policy of insurance in the limit 
set forth below, which policy shall be effective during the term of the letting under this 
Agreement: 
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(1) All risk property damage insurance covering the full 
replacement cost of any property owned, leased, or within the care, custody or control of 
Lessee and now or in the future located on or constituting a part of the Premises, except 
for any personal property owned by the Port Authority. Full replacement cost shall be 
determined by the Port Authority. No omission on the part of the Port Authority to make 
such determination shall relieve Lessee of its obligations to maintain the appropriate 
insurance under this subsection. Such insurance shall cover and insure against such 
hazards and risks as at least would be insured against under the Standard Form of Fire 
Insurance policy in the State of New York, or any successor thereto, and the broadest 
form of extended coverage endorsement prescribed as of the effective date of said 
insurance by the rating organization having jurisdiction, including without limitation 
hazards and risks of flood, earthquake, windstorm, cyclone, tornado, hail, explosion, riot, 
civil commotion, aircraft, vehicles, smoke, and boiler and machinery hazards and risks, 
and, if the Port Authority so requests, also covering nuclear property losses and 
contamination (if said coverage regarding nuclear property losses and contamination is or 
becomes available and substantially all of the other Port Authority marine container 
terminal tenants are also required to obtain comparable coverage consistent with their risk 
profile). 

(2) The property damage insurance policy required by Section 
2l(a)(l) shall name the Port Authority, the City of New York and Lessee (with insurance 
clauses consistent with the provisions of this Agreement) as the insureds, as their 
respective interests may appear, and shall provide that loss, if any, shall be adjusted with 
and payable to the Port Authority and naming the Port Authority as additional insured 
and loss payee. As to any insurance required by Section 2l(a)(l), a certificate of 
insurance, or binders, shall be delivered by Lessee to the Port Authority on or before the 
Commencement Date. In the event any binder is delivered, it shall be replaced within ten 
(10) days by a certificate of insurance. Each such policy shall contain a valid provision 
or endorsement that the policy may not be cancelled, terminated, changed or modified, 
without giving at least ten (10) days' written advance notice thereto to the Port Authority 
and an endorsement to the effect that the insurance as to the interest of the Port Authority 
shall not be invalidated by any act or negligence of Lessee or any other insured. Each 
policy of insurance shall have attached thereto an endorsement that the Port Authority 
will be given at least ten (10) days' prior notice of any material change in the policy. A 
certificate of insurance with respect to a renewal policy shall be delivered to the Port 
Authority at least fifteen (15) days prior to the expiration date of each expiring policy, 
except for any policy expiring after the Expiration Date. If at any time the policy 
required by Section 2l(a)(l) shall be or become unsatisfactory to the Port Authority as to 
form or substance, or if the carrier issuing such policy shall be or become unsatisfactory 
to the Port Authority, Lessee shall promptly obtain a new and satisfactory policy in 
replacement. 

The proceeds of insurance from coverages secured in accordance with 
Section 2l(a)(l) shall be made available to Lessee and shall be applied by Lessee strictly 
and solely to the repair, replacement, or rebuilding of the Premises as provided in this 
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Agreement. The procedures for such rebuilding shall be the same as for Lessee's 
Construction Work as set forth in Section 10 hereof. Lessee shall not be entitled to any 
abatement of the Rent payable hereunder at any time by reason of such casualty. 

(b) The Port Authority and Lessee hereby stipulate that neither the 
provisions of Section 227 of the Real Property Law of New York nor those of any other 
similar statute shall extend or apply to this Agreement. 

( c) In the event of damage to or a partial or total destruction of the 
Premises or improvements thereon, Lessee shall within thirty (30) days after the 
occurrence commence to remove from the Premises or from the portion thereof 
destroyed, all damaged property (and all debris thereof) including damaged buildings and 
structures, and all damaged property belonging to Lessee or to any third person 
whatsoever, and thereafter shall diligently continue such removal, and if Lessee does not 
perform its obligation hereunder, the Port Authority may remove such debris and dispose 
of the same and may remove such property to a public warehouse for deposit or may 
retain the same in its own possession and sell the same at public auction, the proceeds of 
which shall be applied first to the expenses of removal, storage and sale, and second to 
any sums owed by Lessee to the Port Authority, with any balance remaining to be paid to 
Lessee; if the expenses of such removal, storage and sale shall exceed the proceeds of 
sale, Lessee shall pay such excess to the Port Authority on demand without limiting any 
term or provision of this Agreement, and Lessee shall indemnify and save harmless the 
Port Authority, its Commissioners, officers, agents, representatives, employees, 
contractors and subcontractors, from and against any and all claims of third persons 
arising out of the exercise by the Port Authority of its right to remove property as 
hereinabove provided including all claims for conversion, all claims for damage or 
destruction of property, all claims for injuries to persons (including death), and all other 
claims for damages, consequential or otherwise, excepting the affirmative negligent or 
willful acts of the Port Authority, its Commissioners, officers, agents, representatives, 
employees, contractors and subcontractors. 

Section 22. Assignment and Sublease 

(a) Except as otherwise set forth or permitted in this Agreement, 
neither this Agreement nor the term and estate hereby granted, nor any part hereof or 
thereof, shall be assigned, mortgaged, pledged, encumbered or otherwise transferred by 
Lessee voluntarily, involuntarily, by operation of law or otherwise (any of the foregoing, 
an "Assignment"; and the assignee or other transferee pursuant to an Assignment, an 
"Assignee") without the prior written consent of the Port Authority, and neither the 
Premises, nor any part thereof, shall be subleased, licensed, franchised, used or occupied 
by any person or entity other than Lessee or encumbered in any manner by reason of any 
act or omission on the part of Lessee, nor shall Lessee part with possession of all or any 
portion of the Premises ( any of the foregoing being referred to herein as a "Sublease"; 
and the sublessee, licensee, franchisee, occupant or other party obtaining the right to 
possession pursuant to a Sublease being a "Sublessee") without the prior written consent 
of the Port Authority, and no rents or other sums receivable by Lessee under any 
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Sublease of all or any part of the Premises shall be assigned or otherwise encumbered. 
No Assignment of this Agreement and the term and estate hereby granted, and no 
Sublease of all or any portion of the Premises, shall relieve Lessee of its obligation to 
obtain the Port Authority's prior written consent to any further Assignment or Sublease. 
In the event of an Assignment permitted pursuant to the terms of this Agreement or 
otherwise consented to by the Port Authority, the Port Authority will agree to release 
Lessee from all liabilities and obligations under this Agreement accruing from and after 
the effective date of such Assignment. 

(b) If Lessee shall enter into an Assignment or Sublease in violation of 
Section 22(a), the Port Authority may collect rent directly from any Assignee or 
Sublessee, or anyone who claims a right to this Agreement or to the letting or who 
occupies the Premises, and shall apply the net amount collected to the Rent herein 
reserved; and no such collection shall be deemed a waiver by the Port Authority of the 
covenants contained in Section 22(a), nor an acceptance by the Port Authority of any 
such Assignee, Sub lessee, claimant or occupant as tenant, nor a release of Lessee by the 
Port Authority from the further performance by Lessee of the covenants contained in this 
Agreement. Lessee hereby authorizes the exercise by the Port Authority of its rights 
under this subsection (b ), and any Assignee or Sub lessee may rely on this provision. 

( c) Lessee further covenants and agrees that it will not use or permit 
any Sub lessee whatsoever to use the Premises or any portion thereof for any purpose 
other than as provided in Section 9 of this Agreement. 

(d) Notwithstanding anything to the contrary set forth in this Lease, 
nothing in this Section shall be deemed to prohibit or restrict any indirect transfer or 
assignment of this Lease or any interest in Lessee, all of which shall be governed by 
Section 48 below, and so long as no Change of Control of Lessee occurs, no Assignment 
or deemed Assignment shall be prohibited. 

Section 23. Condemnation 

(a) Upon the acquisition by condemnation or the exercise of the power 
of eminent domain by any body having a superior power of eminent domain of an interest 
in all or any part of the Premises, or in the case of any deed, lease or other conveyance in 
lieu thereof (any such acquisition under this Section 23, a "taking" or "conveyance"), the 
Lessee shall not be entitled to assert any claim to any compensation, award or part thereof 
made or to be made therein or therefor or any claim to any consideration or rental or any 
part thereof paid therefor, or to institute any action or proceeding or to assert any claim 
against such agency or agencies or against the Port Authority for any such taking or 
conveyance, it being understood and agreed between the parties hereto that the Port 
Authority shall be entitled to all compensation or awards made or to be made or paid, and 
all such consideration or rental, free of any claim or right of the Lessee, except for a 
possible claim to an award for trade fixtures installed by the Lessee and/or an award for 
moving expenses, but only if (x) such claim is then allowed by law and (y) such award is 
made separate and apart from the award made or to be made to the Port Authority in such 
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proceeding and (z) any such award to the Lessee will not directly or indirectly reduce the 
amount of compensation payable to the Port Authority. 

(b) In the event that all or any portion of the Premises is required by 
the Port Authority to comply with any present or future governmental law, rule, 
regulation, requirement, order or direction, the Port Authority may by notice to Lessee, 
given ninety (90) days in advance if practicable, terminate the letting with respect to all 
or such portion of the Premises so required. Such termination shall be effective on the 
date specified in the notice. Lessee hereby agrees to deliver possession of all or such 
portion of the Premises so required upon the effective date of such termination in the 
same condition as that required for the delivery of the Premises upon the date originally 
fixed by this Agreement for the expiration of the term of the letting. No taking by or 
conveyance to any governmental authority as described in subsection (a) of this Section, 
nor any delivery by the Lessee nor taking by the Port Authority pursuant to this 
subsection, shall be or be construed to be an eviction of the Lessee or a breach of this 
Agreement or be made the basis of any claim by the Lessee against the Port Authority for 
damages, consequential or otherwise. All of the provisions of Section 23(a) shall also 
govern and be applicable in connection with any termination pursuant to Section 23(b). 

( c) In the event that the taking or conveyance covers the entire 
Premises, or in the event that the letting is terminated with respect to the entire Premises 
pursuant to subsection (b) of this Section, then this Agreement shall, as of the date 
possession is taken by such agency or agencies from the Port Authority, or as of the 
effective date of such termination, cease and determine in the same manner and 'with the 
same effect as if the said date were the original date of expiration hereof. 

( d) In the event that the taking or conveyance covers a part only of the 
Premises, or in the event that the letting is terminated pursuant to subsection (b) of this 
Section with respect to a part only of the Premises, then the letting as to such part shall, 
as of the date possession thereof is taken by such agency or agencies, or as of the 
effective date of such termination, cease and determine in the same manner and with the 
same effect as if the term of the letting had on that date expired. 

( e) In the event that the taking or conveyance or the delivery by 
Lessee or taking by the Port Authority pursuant to subsection (b) of this Section covers 
fifty per cent (50%) or more of the total usable area of the Premises including both open 
and enclosed space, then Lessee and the Port Authority shall each have an option 
exercisable by notice given within ten (10) days after such taking or conveyance to 
terminate the letting hereunder, as of the date of such taking, and such termination shall 
be effective as if the date of such taking were the original date of expiration hereof. 

(f) In the event that a taking substantially and materially diminishes 
Lessee's ability to operate its business at the Premises, then Lessee shall have an option 
exercisable by notice given within ten (10) days after the effective date of such taking to 
terminate the letting hereunder with respect to the Premises not taken, as of the date of 
such taking, and such termination shall be effective as if the date of such taking were the 
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original date of expiration hereof. If the letting of the entire Premises is not terminated, 
the Base Rent payable on the portion of the Premises subject to the taking immediately 
preceding the date of the final condemnation order with respect to such taking shall abate. 

Section 24. Construction Reimbursement 

(a) Lessee acknowledges that pursuant to the Existing Lease, the Port 
Authority in 2005-2006 performed the dredging of a portion of the berthing area at the 
Premises to a depth of forty-five (45) feet below Mean Low Water (the "Forty-Five Foot 
Berth Dredging Work"), the total cost of which was $8,293,880.40; and that as of the 
Commencement Date the outstanding balance of the Forty-Five Foot Berth Dredging 
Work is equal to $4,465,935.60 (the "Unpaid Amount"). 

(b) In addition to all other rentals payable by Lessee under this 
Agreement, Lessee shall pay to the Port Authority a rental (the "Forty-Five Foot Berth 
Dredging Work Rental") at a monthly rate equal to $53,165.90, payable on the first day 
of each calendar month during the period commencing on the Commencement Date and 
ending on December 31, 2019. Notwithstanding any other provision of this Agreement, 
the Forty-Five Foot Berth Dredging Work Rental payable pursuant to this subsection (b) 
shall not be subject to abatement, suspension or reduction for any reason whatsoever. 

(c) In the event that the Term of this Agreement is shortened for any 
reason whatsoever before the payment in full of the Unpaid Amount, the then outstanding 
portion of the Unpaid Amount will be accelerated as of, and due and payable in full on 
the date of such termination; provided, however, that notwithstanding the foregoing, in 
the event of a termination of this Agreement by the Port Authority or Lessee pursuant to 
Section 23 in connection with a condemnation, Lessee shall not be liable for any 
outstanding portion of the Unpaid Amount beyond the monthly amounts payable, 
pursuant to the foregoing subsection (b ), up through the effective date of such 
termination. 

Section 25. Additional Rent and Charges 

(a) If the Port Authority has paid any sum or sums or has incurred any 
obligations or expense which Lessee has agreed to pay or reimburse the Port Authority 
for, or if the Port Authority is required or elects to pay any sum or sums or incurs any 
obligations or expense by reason of the failure, neglect or refusal of Lessee to perform or 
fulfill any one or more of the conditions, covenants or agreements contained in this 
Agreement or as a result of an act or omission of Lessee contrary to the said conditions, 
covenants and agreements, Lessee shall pay to the Port Authority the sum or sums so paid 
or the expense so incurred, including all interest, Costs, damages and penalties, and the 
same may be added to any installment of Base Rent thereafter due hereunder, and each 
and every part of the same shall be and become Rent, recoverable by the Port Authority 
in the same manner and with like remedies as if it were originally a part of any of the 
rentals set forth in this Agreement. If practicable, and except in case of emergency, the 
Port Authority will provide Lessee with fifteen (15) days notice prior to the Port 
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Authority's making any such payment or incurring any such obligation or expense. No 
payment made by Lessee to the Port Authority under this Section shall be or be deemed a 
waiver by Lessee of any right to contest its making of such payment. 

(b) Should the Port Authority elect to use its operating and 
maintenance staff in performing any work and to charge Lessee with the Cost thereof, 
any time report of any employee of the Port Authority showing hours of work or labor 
allocated to such work, or any stock requisition of the Port Authority showing the 
issuance of materials for use in the performance thereof, shall be prima facie evidence 
against Lessee that the amount of such charge was necessary. 

Section 26. Rights of Entry Reserved 

(a) The Port Authority, by its officers, employees, agents, 
representatives and contractors, shall have the right at all reasonable times to enter upon 
the Premises for the purpose of inspecting the same, for observing the performance by 
Lessee of its obligations under this Agreement, and for the doing of any act or thing 
which the Port Authority may be obligated or have the right to do under this Agreement 
or otherwise. In the case of an emergency, the Port Authority may enter the Premises at 
any time. 

(b) Without limiting the generality of the foregoing, the Port 
Authority, by its officers, employees, agents, representatives, and contractors, and on 
behalf of furnishers of utilities and other services, shall have the right but not the 
obligation, for its own benefit, for the benefit of Lessee, or for the benefit of others than 
Lessee at the Premises, to maintain existing and future utility, mechanical, electrical and 
other systems and to enter upon the Premises at all reasonable times to make such repairs, 
replacements or alterations as the Port Authority shall deem necessary or advisable and, 
from time to time, to construct or install over, in or under the Premises new systems or 
parts thereof; provided, however, that in the exercise of such rights of access, repair, 
alteration or new construction the Port Authority shall not interfere in any material 
respect with the use and occupancy of the Premises by Lessee. 

( c) Prior to exercising any right of entry reserved to it under this 
Section, the Port Authority agrees, other than in the case of an emergency, to give Lessee 
reasonable prior oral notice of its intention to enter the Premises. 

( d) Lessee shall cause such office and parking space within the 
Premises as the Port Authority may reasonably request, and in such locations as are 
acceptable to Lessee, to be made available for use by the Port Authority police and its 
other representatives that are engaged in official duties on behalf of the Port Authority on 
the Premises. In addition, Lessee shall cause such space within the Premises as the Port 
Authority may reasonably request to be made available for use as a field office by the 
Port Authority's engineers required or deemed advisable by the Port Authority to be 
present on the Premises in connection with Lessee's Construction Work or any other 
issue related to the Premises. 
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( e) In the event that any property of Lessee shall obstruct the access of 
the Port Authority, its employees, agents or contractors to any of the existing or future 
utility, mechanical, electrical and other systems and thus shall interfere with the 
inspection, maintenance or repair of any such system, Lessee shall promptly move such 
property, as directed by the Port Authority, in order that the access may be had to the 
system or part thereof for its inspection, maintenance or repair, and, if Lessee shall fail so 
to move such property after written direction from the Port Authority to do so, the Port 
Authority may move it and Lessee hereby agrees to pay the cost of such moving upon 
demand. 

(f) Nothing in this Section 26 shall impose, or shall be construed to 
impose upon the Port Authority any obligations so to construct or maintain or to make 
repairs, replacements, alterations or additions, or shall create any liability for any failure 
so to do. Lessee is and shall be in exclusive control and possession of the Premises and 
the Port Authority shall not in any event be liable for any injury or damage to any 
property or to any person happening on or about the Premises or for any injury or damage 
to the Premises or to any property of Lessee or of any other person located therein or 
thereon ( other than those occasioned by the acts of the Port Authority). 

(g) At any time and from time to time during ordinary business hours 
within the three (3) months preceding the Expiration Date, the Port Authority, by its 
agents and employees, whether or not accompanied by prospective lessees, occupiers or 
users of the Premises, shall have the right to enter thereon for the purpose of exhibiting 
and viewing all parts of the same, and during such three (3) month period the Port 
Authority may place and maintain on the Premises, the usual "To Let" signs, which signs 
Lessee shall permit to remain without molestation. 

(h) If, during the last month of the Term, Lessee shall have removed 
all or substantially all its property from the Premises and shall have discontinued 
operations, the Port Authority may immediately enter and alter, renovate and redecorate 
the Premises. 

(i) The exercise of any or all of the foregoing rights by the Port 
Authority or others shall not be or be construed to be an eviction of Lessee nor be made 
the grounds for any abatement of Rent nor any claim or demand for damages, 
consequential or otherwise. 

Section 27. Limitation of Rights and Privileges Granted 

(a) The Premises are let to Lessee and Lessee takes the same subject to 
all the following: (i) easements, restrictions, reservations, covenants and agreements, if 
any, to which the Premises may be subject; rights of the public in and to any public street; 
(ii) rights, if any, of any enterprise, public or private, which is engaged in furnishing 
heating, lighting, power, telegraph, telephone, steam, or transportation services and of the 
municipality and State in which the Premises are located; (iii) permits, licenses, 
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regulations and restrictions, if any, of the United States the municipality or State in which 
the Premises are located, or other governmental authority. 

(b) No greater rights or privileges with respect to the use of the 
Premises or any part thereof are granted or intended to be granted to Lessee by this 
Agreement, or by any provision thereof, than the rights and privileges expressly and 
specifically granted. 

( c) Nothing in this Agreement contained shall grant to Lessee any 
rights whatsoever in the air space above the roof of any building or buildings or portion 
of any building or buildings, if any are included in the Premises ( except to the extent 
required in either case for the performance of any of the obligations of Lessee hereunder), 
or more than twenty (20) feet above the present ground level of any open area included in 
the Premises ( except to the extent required for the operation of the container cranes and 
equipment on the Premises and the movement and storage of containers and other cargo). 
If any construction or installation is contemplated in this Agreement, the height thereof 
above ground shall be as determined solely by the Port Authority. 

Section 28. Prohibited Acts 

(a) Subject to all the applicable terms and provisions of this 
Agreement, Lessee may install vending machines or devices designed to dispense or sell 
food, beverages, tobacco or tobacco products, or arrange for the installation and operation 
of such machines, subject to the Port Authority's approval of the type and method of 
installation thereof and Lessee may use an independent contractor, operator or supplier 
for such machines selected by Lessee unless the Port Authority determines that said 
contractor, operator or supplier will adversely affect or interfere with operations at the 
Premises or will cause or contribute to the causing of labor problems or disturbances 
thereat. Such vending machines shall be installed and operated solely for use by Lessee's 
officers, members, employees, contractors, customers, guests and invitees. Lessee's 
agreement with any contractor, operator or supplier of vending machines shall permit 
cancellation by Lessee in the event the Port Authority notifies Lessee that such 
contractor, operator or supplier fails to meet the standards described in this subsection. 
Lessee shall be fully responsible for insuring that its contractor, operator or supplier shall 
comply with all of the applicable provisions of this Agreement and all acts and omissions 
of such contractor, operator or supplier shall be deemed acts and omissions of Lessee and 
Lessee and the contractor, operator or supplier shall be jointly and severally responsible 
therefor to the Port Authority only. 

(b) Subject to all of the provisions of this Agreement, and pursuant to 
an approved tenant construction or alteration application under Section 10 of this 
Agreement, Lessee may install a coffee shop, and may arrange for the presence at the 
Premises of a mobile coffee wagon, and may operate such facilities with its own 
employees, or arrange for the operation thereof by an independent contractor or operator 
selected by Lessee unless the Port Authority determines that said contractor or operator 
will adversely affect or interfere with operations at the Premises or will cause or 
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contribute to the causing of labor problems or disturbances thereat. Such coffee shop and 
mobile coffee wagon shall be installed and operated solely for use by Lessee's officers, 
members, employees, contractors, customers, guests, and invitees. Lessee shall be fully 
responsible for insuring that its contractor or operator shall com.ply with all of the 
applicable provisions of this Agreement and all acts and omissions of such contractor or 
operator shall be deemed acts and omissions of Lessee and Lessee and the contractor or 
operator shall be jointly and severally responsible therefor to the Port Authority only. 

( c) [Intentionally omitted] 

( d) [Intentionally omitted] 

( e) Lessee shall not do or perm.it to be done anything which may 
interfere with the effectiveness or accessibility of the drainage and sewerage system., 
water system., com.m.unications system, fuel system., electrical, fire-protection system, 
sprinkler system., alarm. system, fire hydrants and hoses and other systems, if any, 
installed or located on, under, or in the Premises. 

(f) Lessee shall not dispose of nor permit anyone to dispose of any 
waste material (whether liquid or solid) by means of the toilets, manholes, sanitary 
sewers or storm sewers in the Premises except after treatment in installations or 
equipment included in plans and specifications submitted to and approved by the Port 
Authority. 

(g) Lessee shall not operate any engine or any item. of automotive 
equipment in any enclosed space on the Premises unless such space is adequately 
ventilated and unless such engine or item. of automotive equipment is equipped with a 
proper spark arresting device which has been approved by the Port Authority. 

(h) Lessee shall not overload any floor and shall repair any floor, 
including supporting members, and any paved area damaged by overloading. Nothing in 
this subsection or elsewhere in this Agreement shall be or be construed to be a 
representation by the Port Authority of the weight any floor will bear. 

(i) Lessee shall not fuel or defuel its automotive vehicles or other 
equipment in the enclosed portions of the Premises without the prior approval of the Port 
Authority. 

G) Lessee shall not keep or store in the Premises explosives, 
inflammable liquids or solids or oxidized materials or use any cleaning materials having a 
harmful corrosive effect on any part of the Premises, except for those materials normally 
used in the operation of a marine terminal and stored in a structure normally used for the 
storage of such materials and made safe for the storage thereof. 

(k) Lessee shall not use or permit the use of any truss or structural 
supporting member of the building or roof or any part thereof for the storage of any 
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material or equipment, or to hoist, lift, move or support any material or equipment or 
other weight or load, by means of said trusses or structural supporting members. 

(1) Lessee shall not dispose of, release or discharge nor permit anyone 
to dispose of, release or discharge any Hazardous Substance on or from the Premises, and 
shall not dispose of, release or discharge nor permit anyone subject to its control or 
authority to dispose of, release or discharge any Hazardous Substance at the Premises. 
Any Hazardous Substance disposed of, released or discharged by the Lessee ( or 
permitted by Lessee to be disposed of, released or discharged) on or from the Premises, 
shall upon notice by the Port Authority to Lessee and subject to the provisions of Section 
13 hereof, be completely removed, cleaned up and/or remediated by Lessee. The 
obligations of Lessee pursuant to this subsection (1) shall survive the expiration or 
termination of this Agreement. 

Section 29. Termination 

( a) If any one or more of the following events shall occur ( each of 
which shall be referred to as an "Event of Default"): 

(1) Lessee shall become insolvent, or shall take the benefit of 
any present or future insolvency statute, or shall make a general assignment for the 
benefit of creditors, or file a voluntary petition in bankruptcy ( or fail to object to any 
involuntary petition within ninety (90) days of the filing thereof) or a petition or answer 
seeking an arrangement or its reorganization or the readjustment of its indebtedness under 
the federal bankruptcy laws or under any other law or statute of the United States or of 
any State thereof, or consent to the appointment of a receiver, trustee, or liquidator of all 
or substantially all of its property, or otherwise liquidate or dissolve whether or not in 
connection with any bankruptcy proceeding; or 

(2) By order or decree of a court Lessee shall be adjudged 
bankrupt or an order shall be made approving a petition filed by any of its creditors or, if 
Lessee is a corporation, by any of its stockholders, seeking its reorganization or the 
readjustment of its indebtedness under the federal bankruptcy laws or under any law or 
statute of the United States or of any State thereof, that in each case, is not stayed or 
dismissed within ninety (90) days; or 

(3) A petition under any part of the federal bankruptcy laws or 
an action under any present or future insolvency law or statute shall be filed against 
Lessee that is not stayed or dismissed within ninety (90) days; or 

( 4) This Agreement shall be assigned, sublet or transferred in 
violation of Sections 22 or 48; or 

(5) The occurrence of any Change of Control without the prior 
written consent of the Port Authority as provided in Section 48; or 
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( 6) If Lessee is a partnership, limited liability company or 
corporation, the said partnership, limited liability company or corporation shall be 
dissolved as the result of any act or omission of its partners, members or shareholders or 
any of them, or by operation of law or the order or decree of any court having 
jurisdiction, or for any other reason whatsoever; or 

(7) By or pursuant to, or under authority of any legislative act, 
resolution or rule, or any order or decree of any court or governmental board, agency or 
officer, a receiver, trustee, or liquidator shall take possession or control of all or 
substantially all of the property of Lessee, and such possession or control shall continue 
in effect for a period of thirty (30) days; or 

(8) (i) Lessee shall voluntarily abandon, desert or vacate 
the Premises or discontinue its operations at the Premises or a substantial portion of the 
Premises for a period of sixty (60) days or (ii) after exhausting or abandoning any right of 
further appeal, Lessee shall be prevented for a period of sixty (60) consecutive days by 
action of any governmental agency from conducting its operations on the Premises, 
regardless of the fault of Lessee; or 

(9) Lessee shall fail duly and punctually to pay when due any 
installment of Rent owing pursuant to this Agreement, or any part of the same, and such 
default shall continue for five (5) days after the scheduled payment date, in the case of 
regular payments of Base Rent or Container Throughput Rental, or five (5) days after 
written notice from the Port Authority for any other Rent; or 

(I 0) Lessee shall fail to obtain any insurance policy required to 
be maintained by Lessee under this Agreement or shall allow any such policy to lapse 
without renewing same within thirty (30) days after such lapse; or 

(11) Any lien shall be filed against the Premises or any part 
thereof because of any act or omission of Lessee and shall not be discharged or bonded 
within sixty ( 60) days; or 

(12) [Intentionally omitted] 

(13) If Lessee shall default in the performance of or fail to 
comply with any of the provisions contained in this Agreement ( other than those referred 
to in Section 29(a)(l)- (11) above), and either such default or failure shall continue for a 
period of thirty (30) days after Lessee's receipt of notice from the Port Authority, or, in 
the case of a default or a contingency which is susceptible of being cured but which 
cannot with due diligence be cured within such period of thirty (30) days, Lessee fails to 
proceed with all due diligence within such period of thirty (30) days to commence the 
cure of the same and thereafter to prosecute the curing of such default with all due 
diligence (it being intended that in connection with a default susceptible of being cured 
but which cannot with due diligence be cured within such period of thirty (30) days that 
the time period will be extended as may be necessary to complete the curing thereof with 
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all due diligence); provided, however, that if the default or noncompliance is not 
susceptible of being cured with due diligence but such default shall not materially affect 
Lessee's performance ofthis Agreement or the value of the Premises, the taking of steps 
by Lessee to prevent reoccurrence shall be deemed a cure of such default; 

then, upon the occurrence of any such Event of Default or at any time thereafter during 
the continuance thereof, the Port Authority may, by five (5) days' written notice, after the 
expiration of any applicable cure period, if any, terminate the letting and the rights of 
Lessee under this Agreement with respect to any or all of the Premises upon the date 
specified in such notice. 

(b) No acceptance by the Port Authority of rentals, fees, charges or 
other payments in whole or in part for any period or periods after a default of any of the 
terms, covenants and conditions hereof to be performed, kept or observed by Lessee shall 
be deemed a waiver of any right on the part of the Port Authority to terminate the letting. 
No waiver by the Port Authority of any default on the part of Lessee in performance of 
any of the terms, covenants or conditions hereof to be performed, kept or observed by 
Lessee shall be or be construed to be a waiver by the Port Authority of any other or 
subsequent default in performance of any of the said terms, covenants and conditions. 

( c) The rights of termination described above shall be in addition to 
any other rights of termination provided in this Agreement and in addition to any rights 
and remedies that the Port Authority would have at law or in equity consequent upon any 
breach of this Agreement by Lessee, and the exercise by the Port Authority of any right 
of termination shall be without prejudice to any other such rights and remedies. 

Section 30. Right of Re-entry 

The Port Authority shall, as an additional remedy upon the giving of a 
notice of termination as provided in Section 29 of this Agreement, have the right to re
enter the Premises and every part thereof upon the effective date of termination without 
further notice of any kind, and may regain and resume possession either with or without 
the institution of summary or other legal proceedings, or otherwise. Such re-entry, or 
regaining or resumption of possession, however, shall not in any manner affect, alter or 
diminish any of the obligations of Lessee under this Agreement, and shall in no event 
constitute an acceptance of surrender. 

Section 31. Waiver of Redemption 

Lessee hereby waives any and all rights to recover or regain possession of 
the Premises and all rights of redemption, granted by or under any present or future law 
in the event it is evicted or dispossessed for any cause, or in the event the Port Authority 
obtains possession of the Premises in any lawful manner. 
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Section 32. Survival of the Obligations 

(a) In the event that the letting shall have been terminated in 
accordance with a notice of termination as provided in Section 29 of this Agreement, or 
in the event that the Port Authority has re-entered, regained or resumed possession of the 
Premises in accordance with the provisions of Section 30 of this Agreement, Lessee shall 
pay to the Port Authority, upon such termination or cancellation, re-entry, regaining or 
resumption of possession, subject to the provisions of Section 33 hereof, the damages set 
forth in subsection (b) of this Section. The Port Authority may maintain separate actions 
from time to time to recover the damage or deficiency then due, if any (less the proper 
discount), or at its option and at any time may sue to recover the full deficiency, if any, 
(less the proper discount) for the entire unexpired portion of the Term. 

(b) The amount or amounts of damages for the period of time 
subsequent to termination or cancellation ( or re-entry, regaining or resumption of 
possession) shall be: 

(1) the amount of all unfulfilled monetary obligations of 
Lessee under this Agreement, including, without limitation thereto, all sums constituting 
the Rent, including but not limited to under Sections 4, 6, 8 and 24 of this Agreement 
(and including Container Throughput Rental for the remainder of the Term of this 
Agreement based on the 12 month period immediately preceding the date of termination) 
and all sums constituting additional rental under Section 25 of this Agreement, whether 
accrued prior to the effective date of termination or which would have accrued after such 
date, through the end of the Term of this Agreement, and the cost to and expenses of the 
Port Authority for fulfilling all other obligations of Lessee which would have accrued or 
matured during the balance of the Term or on the Expiration Date or within a stated time 
after expiration or termination; and 

(2) Without duplication of any amount set forth in (1) above, 
an amount equal to the cost and the expenses of the Port Authority in connection with the 
termination, cancellation, regaining possession and restoring and reletting the Premises, 
the Port Authority's legal expenses and costs, and the Port Authority costs and expenses 
for the care and maintenance of the Premises during any period of vacancy. 

(c) Notwithstanding any other provision of this Section, and without 
limiting the generality thereof, Lessee shall pay to the Port Authority liquidated damages 
in the amounts set forth below in this subsection. The aforesaid liquidated damages shall 
be payable in full by Lessee to the Port Authority on the first day of the first calendar 
month next following the termination or cancellation ( or re-entry, regaining or 
resumption of possession), and, assuming such amount is timely paid to the Port 
Authority, shall be credited back to Lessee against other amounts due under this Section 
32 as and when all such other amounts have been paid in full to the Port Authority. The 
said liquidated damages shall not be subject to reduction under the provisions of Section 
33 hereof: 
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(1) On account of Lessee's Base Rent and additional rental 
obligations, an amount equal to the Base Rent payable under Section 4 and additional 
rental due for the twelve-month period commencing on the first day of the first calendar 
month next following the earlier of the date of termination or cancellation ( or re-entry, 
regaining or resumption of possession); and 

(2) Without duplication of any amount set forth in subsection 
(c) (1) above, on account of Lessee's obligations under this Agreement with respect to 
the Container Throughput Rental and the Non-Container Cargo Throughput rental, an 
amount equal to the amount of each such rental payable by Lessee during the period of 
twelve full calendar months immediately preceding the earlier of the date of termination 
or cancellation ( or re-entry, regaining or resumption of possession). 

( d) Without limiting the generality of any other provision of this 
Section, in the event that the letting shall have been terminated in accordance with a 
notice of termination as provided in Section 29 of this Agreement, or in the event that the 
Port Authority has re-entered, regained or resumed possession of any portion of the 
Premises in accordance with the provisions of Section 30 of this Agreement, the Port 
Authority shall have the right to require Lessee to assign to the Port Authority any then 
outstanding contract or contracts entered into by Lessee for the performance of Lessee's 
Construction Work or any other construction work being performed on such portion of 
the Premises. The contract or contracts to be so assigned, if any, shall be determined by 
the Port Authority acting in its sole discretion and designated by written notice from the 
Port Authority to Lessee. In the event that Lessee shall assign any such contract to the 
Port Authority under the provisions ofthis subsection, Lessee shall be fully responsible 
and liable for the payment of any amounts accrued under such contract through the date 
that the letting shall have been terminated in accordance with a notice of termination as 
provided in Section 29 of this Agreement, or the Port Authority has re-entered, regained 
or resumed possession of the Premises in accordance with the provisions of Section 30 of 
this Agreement. Lessee agrees that it shall include in each contract entered into by it for 
the performance of Lessee's Construction Work or any other construction work 
provisions allowing the assignment of said contract to the Port Authority. Nothing 
contained in this subsection shall be or be deemed an agreement by the Port Authority to 
accept an assignment and/or to perform any contract entered into by Lessee for the 
performance of Lessee's Construction Work or any other construction work or shall 
create or be deemed to create any rights against the Port Authority in any contractor or 
other third party with respect to any such contract. 

(e) Nothing contained above in this Section 32 or in Section 33 shall 
or shall be construed to lessen, limit, mitigate, release or in any way affect any of the 
obligations of Lessee or the Port Authority, as applicable, under Sections 13 and 35 of 
this Agreement, which obligations shall remain in full force and effect notwithstanding 
any such termination or cancellation, re-entry, regaining or resumption of possession. 
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Section 33. Reletting by the Port Authority 

The Port Authority, upon termination pursuant to Section 29 of this 
Agreement, or upon any re-entry, regaining or resumption of possession pursuant to 
Section 30 of this Agreement, may occupy the Premises or may relet the Premises and 
shall have the right to permit any Person to enter upon the Premises and use the same. 
Such reletting may be of only part of the Premises or of the entire Premises, and for a 
period of time the same as or different from the balance of the Term remaining, and on 
terms and conditions the same as or different from those set forth in this Agreement. The 
Port Authority shall also, upon termination pursuant to Section 29 of this Agreement, or 
upon re-entry, regaining or resumption of possession pursuant to Section 30 of this 
Agreement, have the right to repair and to make structural or other changes in the 
Premises, including changes which alter the character of the Premises and the suitability 
thereof for the purposes of Lessee under this Agreement, without affecting, altering or 
diminishing the obligations of Lessee hereunder. In the event either of any reletting or of 
any actual use and occupancy by the Port Authority (the mere right to use and occupy not 
being sufficient however) there shall be credited to the account of Lessee against its 
survived obligations hereunder any net amount remaining after deducting from the 
amount actually received from any lessee, licensee, permittee or other occupier in 
connection with the use of the Premises ( or portion thereof) during the balance of the 
Term as the same is originally stated in this Agreement, or from the market value of the 
occupancy of such portion of the Premises as the Port Authority may itself during such 
period actually use and occupy, all reasonable expenses, reasonable costs and reasonable 
disbursements incurred or paid by the Port Authority in connection therewith. Neither 
any such letting nor any such other use or occupancy shall be or be construed to be an 
acceptance of a surrender. It is understood by the Port Authority and Lessee that the Port 
Authority has no obligation to relet the Premises or any portion thereof or to use or 
occupy the Premises or any portion thereof itself, except to the extent as may be required 
by law; provided, however, that the Port Authority will use commercially reasonable 
efforts to lease the Premises or portions thereof in the general maritime real estate rental 
market (or otherwise, in the Port authority's sole discretion acting in good faith) promptly 
upon the cessation of the Lessee's operations. 

Section 34. Remedies to Be Non exclusive 

All remedies provided in this Agreement shall be deemed cumulative and 
additional and not in lieu of or exclusive of each other or of any other remedy available to 
the Port Authority at law or in equity, and neither the exercise of any remedy, nor any 
provision in this Agreement for a remedy or an indemnity shall prevent the exercise of 
any other remedy. 

Section 35. Surrender 

(a) Lessee covenants and agrees to yield and deliver peaceably to the 
Port Authority possession of the Premises on the date of the cessation of the letting, 
whether such cessation be by termination, expiration or otherwise, promptly and in the 
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condition required by the provisions of Section 20 regarding the condition of the 
Premises at the expiration or termination of the letting hereunder. 

(b) Unless required for the performance by Lessee of its obligations 
hereunder, Lessee shall have the right at any time during the Term to remove from the 
Premises, all its equipment, removable fixtures and other personal property, and all 
property of third persons for which Lessee is responsible, and on or before the expiration 
or earlier termination of the letting it shall remove all of the same from the Premises, 
repairing all damage caused by any removal; provided, however, that, except with respect 
to Lessee's container cranes located on the Premises, if Lessee shall fail to remove all 
other property within forty-five (45) days after the expiration or earlier termination of the 
letting, the Port Authority may remove such property to a public warehouse for deposit or 
may retain the same in its own possession and in either event may sell the same at public 
auction, provided, further, that the Port Authority shall have given Lessee ten (10) days' 
notice of the Port Authority's intent to sell such property at public auction, the proceeds 
of which shall be applied: first to the expenses of removal, including repair required 
thereby, and of storage and sale; second, to any sums owed by Lessee to the Port 
Authority, with any balance remaining to be paid to Lessee; if the expenses of such 
removal, repair, storage and sale shall exceed the proceeds of sale, Lessee shall pay such 
excess to the Port Authority upon demand. Without limiting any other term or provision 
of this Agreement, Lessee shall indemnify and hold harmless the Port Authority, its 
Commissioners, officers, agents, employees and contractors from all claims of third 
persons arising out of the Port Authority's removal and disposition of property pursuant 
to this Section, including claims for conversion, claims for loss of or damage to property, 
claims for injury to persons (including death), and claims for any other damages, 
consequential or otherwise. 

Section 36. Acceptance of Surrender of Lease 

No agreement of surrender or to accept a surrender shall be valid unless 
and until the same shall have been reduced to writing and signed by the duly authorized 
representatives of the Port Authority and of Lessee. Except as expressly provided in this 
Section 36, neither the doing of, nor any omission to do, any act or thing, shall be deemed 
an acceptance of a surrender of the letting or of this Agreement. 

Section 37. Notices 

(a) All notices, permissions, requests, consents and approvals given or 
required to be given to or by either the Port Authority or Lessee, except as otherwise 
expressly provided herein, shall be in writing, and all such notices and requests shall be 
(i) personally delivered to the party or to the duly designated officer or representative of 
such party; or (ii) delivered to an office of such party, officer or representative during 
regular business hours; or (iii) delivered to the residence of such party, officer or 
representative at any time; (iv) forwarded to such party, officer or representative at the 
office or residence address by registered or certified mail, or delivered to such party at 
such address by "Federal Express" or similar courier service or (v) sent by facsimile with 
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transmittal receipt. In addition, notice to Lessee may be delivered to the Premises at any 
time to the offices of the terminal manager; provided, however, that said notice shall also 
be delivered to Lessee as set forth in subdivision (i), (ii), (iii), (iv) or (v) of the 
immediately preceding sentence. Lessee shall designate an office within the Port and an 
officer or representative whose regular place of business is at such office. Until further 
notice, the Port Authority hereby designates its Executive Director, and Lessee designates 
the person whose name appears on the first page of this Agreement as their respective 
officers or representatives upon whom notices and requests may be served, and the Port 
Authority designates its office at 225 Park Avenue South, 15th Floor, New York, New 
York 10003-1604, and Lessee designates its office, the address of which is set forth in 
Page 1 of this Agreement, as their respective offices where notices and requests may be 
served. 

(b) If any notice is mailed or delivered, the giving of such notice shall 
be complete upon receipt or, in the event of a refusal by the addressee, upon the first 
tender of the notice to the addressee or at the permitted address. 

Section 38. General 

(a) Wherever in this Agreement Lessee agrees or is required to do or 
has the right to do, any act or thing, the following shall apply: 

(1) If Lessee is a corporation or limited liability company, its 
obligations shall be performed by it and its rights shall be exercised only by its officers, 
managers and employees; or 

(2) If Lessee is a partnership, its obligations shall be performed 
and its rights shall be exercised by its partners and employees only; or 

(3) If Lessee is an individual, his obligations shall be 
performed and his rights shall be exercised by himself and his employees only; 

except that Lessee may use contractors, in the performance of its obligations to maintain 
and repair the Premises, to perform Lessee's Construction Work, to conduct 
environmental assessments and to supply watching and stevedoring services, including 
coopering, clerking, checking, and extra labor functions at the Premises, provided that if 
separate contractors are engaged to perform any of the foregoing services, nevertheless, 
the active management, direction, administration and executive action involved in the 
operations of Lessee shall all be performed at all times during the letting solely by 
Lessee, its officers and employees, and provided further that Lessee shall be fully 
responsible to the Port Authority for the acts and omissions of such contractors and their 
officers, agents, representatives, employees and persons on the Premises with their 
consent to the same extent as if the same were the employees of Lessee. None of the 
provisions of this Section 38(a) shall be taken to alter, amend or diminish any obligation 
of Lessee assumed in relation to its invitees, business visitors, agents, representatives, 
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contractors, customers, guests, or other persons, firms or corporations doing business 
with it or using or on or at the Premises with its consent. 

(b) If more than one individual or other legal entity is Lessee under 
this Agreement, each and every obligation hereof shall be the joint and several obligation 
of each such individual or other legal entity. 

( c) Unless otherwise stated in this Agreement, in its use of the 
Premises, Lessee shall act only for its own account and, without limiting the generality of 
the foregoing, shall not act as agent, representative, factor, broker, forwarder, bailee, or 
consignee without legal title to the subject matter of the consignment, except to the extent 
necessary for exercise of the rights of user granted by this Agreement. 

(d) Lessee's representative, hereinbefore specified in this Agreement 
( or such substitute as Lessee may hereafter designate in writing), shall have full authority 
to act for Lessee in connection with this Agreement and any things done or to be done 
hereunder and to execute on Lessee's behalf any amendments or supplements to this 
Agreement or any extension thereof. 

( e) The Section headings in this Agreement are inserted only as a 
matter of convenience and for reference, and they in no way define or limit or describe 
the scope or intent of any provision hereof. 

(f) This Agreement does not constitute Lessee the agent or 
representative of the Port Authority for any purpose whatsoever. Neither a partnership 
nor any joint venture is hereby created, notwithstanding the fact that all or a portion of 
the rental to be paid hereunder may be determined by gross receipts from the operations 
of Lessee hereunder. 

(g) As used in Sections 17 and 26, the phrase "utility, mechanical, 
electrical and other systems" shall mean and include (without limitation thereto) the 
following: machinery, engines, dynamos, boilers, elevators, escalators, incinerators and 
incinerator flues, systems for the supply of fuel, electricity, water, gas and steam, 
plumbing, heating, sewerage, drainage, ventilating, air-conditioning, communications, 
fire-alarm, fire-protection, sprinkler, telephone, telegraph and other systems, fire hydrants 
and fire hoses, and their respective wires, mains, switches, conduits, lines, tubes, valves, 
pipes, motors, cables, fixtures and other equipment. 

(h) All designations of time herein contained shall refer to the time-
system then officially in effect in the municipality wherein the Premises are located. 

(i) In the event that obstruction lights are now or in the future shall be 
installed on the Premises, Lessee agrees to furnish the Port Authority without charge, 
electricity for energizing such obstruction lights daily for a period commencing thirty 
(30) minutes before sunset and ending thirty (30) minutes after sunrise (as sunset and 
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sunrise may vary from day to day throughout the year) and for such other periods as may 
be requested by the Port Authority. 

G) No designation in this Agreement of any area as a street, highway, 
roadway or other comparable characterization, whether or not by name, shall be or be 
deemed to be an admission, recognition or acknowledgement of public or private rights in 
the area so designated, or as a dedication for or a consent to any public or private use of 
the same. All use in this Agreement of names and designations in connection with such 
areas is merely for the purpose of fixing geographical locations. 

(k) So long as Lessee shall pay all rentals provided for in this 
Agreement and shall observe and perform all the terms, covenants and conditions on 
Lessee's part to be observed and performed under this Agreement, Lessee may peaceably 
and quietly enjoy the Premises, during the term of the letting, without hindrance or 
molestation by anyone claiming by, through or under the Port Authority, subject, 
nevertheless, to the terms, covenants and conditions of this Agreement, it being 
understood that the Port Authority's liability hereunder shall obtain only so long as it 
remains the ground lessee of the Premises under the Basic Lease. 

(1) The Port Authority, for the benefit of itself and designated third 
parties, shall have the right of access and passage for vessels along, upon and across the 
waters of the berthing area or any part thereof, to the extent only that such right may be 
exercised without interfering in any material respect with the operations of Lessee. 

(m) Without in any way limiting the obligations of Lessee as elsewhere 
stated in this Agreement, Lessee shall be liable to the Port Authority for any damage done 
to the Premises or to any part thereof, or to any property of the Port Authority thereon 
through any act or omission of those in charge of any one or more vessels, steamers, 
tugboats, barges, lighters, or other floating equipment, or highway or other vehicles, or 
other transportation equipment while the same are at, coming to or leaving the Premises. 

(n) The rights of the Port Authority in the Premises are those acquired 
by it pursuant to the Basic Lease, and no greater rights are granted or intended to be 
granted to Lessee hereunder than the Port Authority has power thereunder to grant. The 
letting shall in any event terminate simultaneously with the termination or expiration of 
the Basic Lease. Lessee shall have no surviving obligations to pay any then unpaid rents 
to the Port Authority in the event of a termination of the letting under this Agreement as a 
result of a termination or expiration of the Basic Lease. 

( o) Nothing herein contained shall prevent the Port Authority from 
entering into an agreement with the City of New York pursuant to which the Basic Lease 
is surrendered, canceled or terminated; provided, that, the City of New York, at the time 
of such agreement, assumes the obligations of the Port Authority under this Agreement. 

(p) This Agreement and the letting hereunder are and shall be subject 
and subordinate to all mortgages which may now or hereafter affect the Premises, and to 
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all renewals, modifications, consolidations, replacements and extensions thereof, and 
although the provisions of this subsection (p) shall be deemed to be self-operating and 
effective for all purposes without any further instrument on the part of Lessee, Lessee 
shall execute on demand and without expense to the Port Authority such further 
instruments confirmatory of the provisions of this subsection (p) as the Port Authority 
may request. 

( q) Nothing contained herein shall be deemed or construed to be an 
undertaking or covenant for the benefit of any third party. 

(r) Tue parties agree that any rule of construction to the effect that any 
ambiguities are to be resolved against the drafting party shall not be applicable to the 
interpretation of this Agreement or any amendments, addenda or supplements hereby or 
any Exhibits or Schedules hereto. 

(s) This Agreement and any claim, dispute or controversy arising out 
of, under or related to this Agreement shall be governed by, interpreted and construed in 
accordance with the laws of the State ofNew York, without regard to choice oflaw 
principles. 

Section 39. Payments 

All payments required of Lessee by this Agreement shall be made by mail 
to the Port Authority at P. 0 . Box 95000, Philadelphia, Pennsylvania, 19195-1517, or to 
such other address as may be substituted therefor. Alternatively, with the advance 
written permission of the Port Authority, Lessee may make such payments via wire 
transfer to the Port Authority to such bank and to such account number as the Port 
Authority shall advise Lessee in writing from time to time. Until such time as the Port 
Authority shall advise Lessee differently, the Port Authority designates TD Bank as the 
bank to which payments should be wired as follows: 

Bank: TD Bank 
ABA Number: 03120 1360 
Account Number:-

Section 40. Premises 

(a) The Port Authority shall deliver the Premises to Lessee in its 
. presently existing "as is" condition. Lessee agrees to and shall take the Premises in its 
"as is" condition and, except as set forth herein, the Port Authority shall have no 
obligations under this Agreement for finishing work or preparation of any portion of the 
Premises for Lessee's use. 

(b) Lessee acknowledges that it has not relied upon any representation 
or statement of the Port Authority or its Conunissioners, officers, employees or agents as 
to the condition of the Premises or the suitability thereof for the operations permitted on 

NYCT- HHT-4 67 



the Premises by this Agreement. Lessee, prior to the execution of this Agreement, has 
thoroughly examined the Premises as existing and has found the same to be suitable and 
satisfactory for the operations of Lessee contemplated and permitted under this 
Agreement. Without limiting any obligation of Lessee to commence operations under 
this Agreement at the time and in the manner stated elsewhere in this Agreement, Lessee 
agrees that no portion of the Premises will be used initially or at any time during the 
Term which is in a condition unsafe or improper for the conduct of the operations of 
Lessee, so that there is possibility of injury or damage to life or property, and Lessee 
further agrees that before any use it will immediately correct any such unsafe or improper 
condition. 

( c) Except for claims and demands which result solely from the 
negligent or willful acts of the Port Authority, the Port Authority shall not be liable to 
Lessee for injury or death to any person or persons whomsoever, or for damage to any 
property whatsoever at any time in the Premises, including but not limited to any such 
injury, death or damage from falling material, water, rain, hail, snow, gas, steam, or 
electricity, whether the same may leak into, or flow from any part of the Premises or from 
any other place or quarter. 

Section 41. Force Majeure 

(a) Neither the Port Authority nor Lessee shall be deemed to be in 
violation of this Agreement if it is prevented from performing any of its obligations 
hereunder by reason of strikes, boycotts, labor disputes, embargoes, shortages of material, 
acts of God, acts of the public enemy, acts of superior governmental authority, weather 
conditions, tides, riots, rebellion, sabotage or any other circumstances for which it is not 
responsible and which are not within its control; provided, however, that this subsection 
shall not apply to failures by Lessee to pay any Rent. 

(b) The Port Authority shall be under no obligation to supply any 
service or services if and to the extent and during any period that the supplying of any 
such service or services or the use of any component necessary therefor shall be 
prohibited or rationed by any federal, state or municipal law, rule, regulation, 
requirement, order or direction and if the Port Authority deems it in the public interest to 
comply therewith, even though such law, rule, regulation, requirement, order or direction 
may not be mandatory on the Port Authority as a public agency. 

( c) Except as otherwise set forth herein, no abatement, diminution of 
reduction of the Rent or other charges payable by Lessee shall be claimed by or allowed 
to Lessee for any inconvenience, interruption, cessation or loss of business or other loss 
caused, directly or indirectly, by any present or future law, rule, requirement, order, 
direction, ordinance or regulation of the United States of America, or of the state, county 
or city government, or of any other municipal, governmental or lawful authority 
whatsoever, or by priorities, rationing or curtailment oflabor or materials, or by war or 
any matter or thing resulting therefrom, or by any other cause or causes beyond the 
control of the Port Authority, nor shall this Agreement be affected by any such causes. 
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Section 42. Brokerage 

Lessee represents and warrants that no broker has been concerned in the 
negotiation of this Agreement and that there is no broker who is or may be entitled to be 
paid a commission in connection therewith. The Port Authority represents and warrants 
that no broker has been concerned in the negotiation of this Agreement and that there is 
no broker who is or may be entitled to be paid a commission in connection therewith. 
Each party shall indemnify and save harmless the other of and from any and every claim 
for commission or brokerage made by any and all persons, firms or corporations 
whatsoever for services to such party in connection with the negotiation and execution of 
this Agreement based on such party's act or omission. 

Section 43. Non-Liability of Individuals 

Neither the Commissioners of the Port Authority nor any members of 
Lessee, nor any officer, agent or employee of the Port Authority or any officer, manager, 
agent or employee of Lessee shall be charged personally by either party with any 
liability, or held liable to either party under any term or provision of this Agreement, or 
because of its execution or attempted execution, or because of any breach or attempted or 
alleged breach, thereof. 

Section 44. Services 

(a) The Port Authority shall be under no obligation to supply Lessee 
with any services provided by utility companies and other service providers, including 
but not limited to water, gas, electricity, sewer service, heat, steam, air-conditioning, 
telephone, telegraph, cable, or electrical guard or watch service. 

(b) Lessee shall promptly pay all water-bills covering its own 
consumption, including but not limited to water delivered and sold by Lessee to vessels 
berthing at the Premises. In the event that any such water-bill or bills shall remain unpaid 
for a period of six (6) months after the same becomes due and payable, or in the event 
that any such bill remains unpaid at the date of expiration or earlier termination of the 
letting under this Agreement, the Port Authority may pay the same and any interest or 
penalties thereon, and the total payment or payments shall constitute an item of additional 
Rent, payable to the Port Authority on demand. 

( c) Lessee agrees to heat the enclosed portions of the Premises to a 
sufficient temperature, or to bleed pipes, so that the plumbing, fire-protection and 
sprinkler system, if any, will not be damaged by reason oflow temperatures. 

( d) If any federal, state, municipal or other governmental body, 
authority or agency, or any public utility or other entity providing any service, assesses, 
levies, imposes, makes or increases any charge, fee, rent or assessment on the Port 
Authority, for any service, system or utility now or in the future supplied to or available 
at the Premises or to any tenant, lessee, occupant or user thereof, or to the structures or 
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buildings, which, or a portion or portions of which, are included in the Premises, Lessee 
shall, at the option of the Port Authority exercised at any time and from time to time by 
notice to Lessee, pay, in accordance with any such notice, such charge, fee, rent or 
assessment or such increase thereof for the portion thereof allocated by the Port Authority 
to the Premises (or to the operations of Lessee under this Agreement) either directly to 
the governmental body, authority or agency, or to the public utility or other entity, or 
directly to the Port Authority, as such notice may direct. All such payments shall 
constitute items of additional Rent. 

(e) No failure, delay or interruption in any service or services, whether 
such service or services shall be supplied by the Port Authority or by others, shall relieve 
or be construed to relieve Lessee of any of its obligations hereunder, or shall be or be 
construed to be an eviction of Lessee, or shall constitute grounds for any diminution or 
abatement of the rental or rentals payable under this Agreement, or grounds for any claim 
by Lessee for damages, consequential, or otherwise. 

(f) Without in any way affecting the obligations of Lessee elsewhere 
stated in this Agreement, Lessee shall, subject to the provisions of Section 17 of this 
Agreement, provide, maintain and keep in good order, condition and repair any and all 
meters (to be located as designated by the Port Authority, other governmental authority or 
utility), ship-filling lines and other water-using equipment and facilities. 

Section 45. Reporting Obligations 

(a) Lessee shall, subject to the confidentiality restrictions in subsection 
(d) below, provide to the Port Authority, its designated agents and advisors at the same 
time, and in any event as soon as practicable after providing the same to the lenders under 
the Credit Agreement, a copy of the certificates required to be provided by any of the 
independent public accountants, the chief financial officer or the chief executive officer 
of Lessee Parent under the Credit Agreement with respect to (1) in the case of the 
independent public accountants, compliance with the financial covenants thereunder and 
(2) in the ca,se of the chief financial officer or chief executive officer of Lessee Parent, 
the absence of any default or event of default thereunder; provided, however, that any 
such certificate(s) from the independent public accountants shall only be provided to the 
Port Authority hereunder to the extent the same is required to be delivered to the lenders 
pursuant to the Credit Agreement. 

(b) In the event that (i) Lessee fails to provide any of the compliance 
certificates to be delivered to the Port Authority pursuant to subsection (a) above within 
five ( 5) business days after it receives a request from the Port Authority to provide such 
certificate(s) that have been delivered to the lenders pursuant to subsection (a) above, or 
(ii) any of the compliance certificates provided pursuant to subsection (a) above indicates 
noncompliance with the financial covenants or a default or event of default under the 
Credit Agreement, then for the period covered by such certificate or so long as such 
noncompliance or default or event of default shall be continuing, as applicable, Lessee 
shall make available to the Port Authority, during normal business hours upon the Port 
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Authority's reasonable prior notice to Lessee, at the office of Lessee or one of its agents 
or advisors solely for review by the Port Authority and its agents at such location and 
without taking any copies, each of the following: 

(1) As soon as available, and in any event within sixty ( 60) 
days after the end of the first six (6) months of each fiscal year, the unaudited balance 
sheet of Lessee as of the close of such six ( 6) months and related statements of income 
and cash flow for such six (6) months, setting forth in comparative form the figures for 
the corresponding period in the prior fiscal year certified by the chief executive officer of 
Lessee as fairly presenting in all material respects the financial position, results of 
operations and cash flow of Lessee as at the dates indicated and for the periods indicated 
in accordance with GAAP (subject to the absence of footnote disclosure and normal year
end audit adjustments); and 

(2) As soon as available, and in any event within one hundred 
and twenty (120) days after the end of each fiscal year, the balance sheet of Lessee as of 
the end of such year and related statements of income, stockholders' equity and cash flow 
for such fiscal year, each prepared in accordance with United States GAAP, together with 
a certification by independent certified public accountants for the Lessee that such 
financial statements fairly present in all material respects the financial position, results of 
operations and cash flow of Lessee as at the dates indicated and for the periods indicated 
therein in accordance with GAAP. 

( c) Lessee shall (i) maintain books, records and accounts with respect 
to the business and operations of Lessee on a separate stand-alone basis from the overall 
operations of Lessee's Parent and any other direct or indirect subsidiaries thereof, in 
accordance with good business practice and applicable law; and (ii) make available to the 
Port Authority, during normal business hours upon the Port Authority's reasonable prior 
notice to Lessee, at the office of Lessee or one of its agents or advisors solely for review 
by the Port Authority and its agents at such location and without taking any copies, that 
portion of such books, records and accounts relating to security matters at the Premises or 
as may reasonably be required for the Port Authority to verify calculations relating to 
Container Throughput Rental and reimbursement requests made from time to time. 

( d) The Port Authority agrees that (i) all information delivered 
pursuant to this Section 45, and (ii) all notes, reports and analyses prepared by the Port 
Authority, its representatives or its advisors in connection with their review of materials 
provided or made available pursuant to this Section 45, will, to the fullest extent 
permitted by applicable law, be treated confidentially and protected from disclosure by 
the Port Authority, including, without limitation, pursuant to any available exceptions or 
exemptions under the Port Authority's "Freedom ofinformation Policy and Procedure". 
If the Port Authority receives any request to disclose any of the information provided 
hereunder, the Port Authority agrees to provide Lessee with prior written notice of such 
requirement so that Lessee may seek a protective order or other appropriate remedy, 
and/or waive compliance with the terms of this provision. If such protective order or 
other remedy is not obtained, or if Lessee waives compliance with the provisions hereof, 
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the Port Authority agrees to disclose only that portion of the information that it is advised 
by counsel is legally required and it will exercise its commercially reasonable efforts to 
obtain assurance that confidential treatment will be accorded to such information. 

Section 46. Security Deposit 

(a) Upon the Commencement Date and subsequently as set forth in 
Section 46(h), Lessee shall deliver to the Port Authority as security for the full, faithful 
and prompt performance of and compliance with, on the part of Lessee, all of the terms, 
provisions, covenants and conditions of this Agreement on its part to be fulfilled, kept, 
performed or observed, clean, irrevocable letters of credit issued to and in favor of the 
Port Authority by a banking institution satisfactory to the Port Authority and having its 
main office within the Port, in the respective amounts set forth in Section 46(h) for the 
respective periods therein indicated. The form and terms of each letter of credit, as well 
as the institution issuing it, shall be subject to the prior and continuing approval of the 
Port Authority, which approval shall not be unreasonably withheld or delayed. Such 
letter of credit shall provide that it shall continue throughout the Term and for a period of 
not less than six (6) months thereafter. Such continuance may be by provision for 
automatic renewal or by substitution of a subsequent satisfactory clean, irrevocable letter 
of credit. Upon notice of cancellation of a letter of credit, Lessee agrees that unless, by a 
date twenty (20) days prior to the effective date of cancellation, the letter of credit is 
replaced by another letter of credit satisfactory to the Port Authority, the Port Authority 
may draw down the full amount thereof and thereafter the Port Authority will hold the 
same as security under this Section 46. 

(b) In addition to any and all other remedies available to it, the Port 
Authority shall have the right, at its option at any time and from time to time, with or 
without notice, to draw upon said letter of credit or any part thereof in whole or partial 
satisfaction of any of its claims or demands against Lessee. There shall be no obligation 
on the Port Authority to exercise such right and neither the existence of such right nor the 
holding of a letter of credit shall cure any default or breach of any obligation of Lessee 
under this Agreement. 

( c) If at any time any bank shall fail to make any payment to the Port 
Authority in accordance with any letter of credit issued by any such bank in favor of the 
Port Authority as herein provided, Lessee shall cause to be delivered to the Port 
Authority on demand another clean, irrevocable letter of credit satisfactory to the Port 
Authority and issued by another banking institution in favor of the Port Authority and 
satisfactory to it, in an amount equal to the original amount of the said letter of credit. 

( d) Failure to provide a letter of credit in accordance with the terms 
and provisions of this Section at any time during the Term and for a period of six (6) 
months thereafter valid and available to the Port Authority and any failure of any banking 
institution issuing a letter of credit in favor of the Port Authority to make one or more 
payments as provided in such letter of credit, shall be and be deemed to be a breach of 
Lessee's obligations under this Agreement. If at any time and from time to time during 
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the Tenn and for a period of six (6) months thereafter a payment is made to the Port 
Authority under any letter of credit running in its favor as provided in this Section, 
Lessee shall cause to be delivered to the Port Authority on demand and within two (2) 
days thereafter, an additional clean, irrevocable letter of credit satisfactory to and issued 
in favor of the Port Authority by a banking institution satisfactory to the Port Authority, 
in such an amount so that at all times during the Tenn and for a period of six (6) months 
thereafter the Port Authority shall have a clean, irrevocable letter of credit in the amount 
required by Section 46(h). The form and content of said letter of credit shall have been 
approved by the Port Authority in advance. 

( e) No action by the Port Authority pursuant to the terms of any letter 
of credit, or receipt by the Port Authority of funds from any bank issuing any such letter 
of credit, shall be or be deemed to be a waiver of any default by Lessee of any obligation 
under this Agreement and all remedies under this Agreement consequent upon such 
default shall not be affected by the existence of or recourse to any such letter of credit. 

(f) Upon the expiration of the Tenn and a period of six (6) months 
thereafter, and upon the condition that Lessee shall then not be in default after applicable 
notice and cure periods of any of its obligations under this Agreement the Port Authority 
will return the letter of credit to Lessee less the amount of any and all unpaid claims and 
demands (included estimated damages) of the Port Authority by reason of default or 
breach by Lessee of any of its obligations under this Agreement. 

(g) In addition to any and all other remedies available to it, the Port 
Authority shall have the right, at its option, at any time and from time to time, with or 
without notice, to use any deposit -or any part thereof resulting from a draw down of all or 
any part of a letter of credit provided by Lessee under this Section 46 in whole or partial 
satisfaction of any of the Port Authority's claims or demands against Lessee arising under 
this Agreement. There shall be no obligation on the Port Authority to exercise such right 
and neither the exercise of such right nor the holding of the deposit itself shall cure any 
default or breach of this Agreement on the part of Lessee. 

(h) The letter of credit to be provided by Lessee to the Port Authority 
under this Section 46 shall be maintained in an initial amount equal to Nine Million 
Dollars and No Cents ($9,000,000.00) (the "Security Amount"). The Port Authority 
reserves the right from time to time, but not more frequently than once every three (3) 
Lease Years, to require a letter of credit in such higher amount as the Port Authority may 
determine in its sole discretion in accordance with its then current policies for other 
terminal operators in the Port; provided, however, that such higher amount, if any, shall 
not exceed the sum of Base Rent that was payable by Lessee during the twelve (12) 
months preceding the month in which the increase is to take effect. 

Section 47. Affirmative Action 

(a) Lessee shall not discriminate against employees or applicants for 
employment because of race, creed, color, national origin, sex, age, disability or marital 
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status, and shall undertake or continue existing programs of affirmative action to ensure 
that minority group persons and women are afforded equal employment opportunity 
without discrimination. Such programs shall include, but not be limited to, recruitment, 
employment, job assignment, promotion, upgrading, demotion, transfer, layoff, 
termination, rates of pay or other forms of compensation, and selections for training or 
retraining, including apprenticeship and on-the-job training. 

(b) In addition to and without limiting the foregoing and without 
limiting the provisions of Schedule C attached hereto and hereby made a part hereof, it is 
hereby agreed that Lessee, in connection with its continuing operation, maintenance and 
repair of the Premises, or any portion thereof, and in connection with every award or 
agreement for concessions or consumer services at the Premises, shall throughout the 
Term commit itself to and use good faith efforts to implement an extensive program of 
Affirmative Action, including specific affirmative action steps to be taken by Lessee, to 
ensure maximum opportunities for employment and contracting by minorities and 
women. In meeting the said commitment Lessee agrees to submit its said extensive 
Affirmative Action program, including the specific affirmative action steps to be taken by 
Lessee to meet its aforesaid commitment, within sixty (60) days after the commencement 
of the Term to the Port Authority for its review and approval. Lessee shall incorporate in 
its said program such revisions and changes as the Port Authority and Lessee may agree 
upon from time to time. Lessee throughout the Term shall document its efforts in 
implementing the said program, shall keep the Port Authority fully advised of Lessee's 
progress in implementing the said program and shall supply to the Port Authority such 
information, data and documentation with respect thereto as the Port Authority may from 
time to time and at any time request, including but not limited to, annual reports. The 
obligations imposed on Lessee under this subsection shall not be construed to impose any 
greater requirements on Lessee than those which may be imposed on Lessee under 
applicable law. 

( c) In the implementation of this Section the Port Authority may 
consider compliance by Lessee with the provisions of any federal, state or local law 
concerning affirmative action equal employment opportunity which are at least equal to 
the requirements of this Section, as effectuating the provisions of this Section. If the Port 
Authority determines that by virtue of such compliance with the provisions of any such 
federal, state or local law that the provisions hereof duplicate or conflict with such law 
the Port Authority may waive the applicability of the provisions of this Section to the 
extent that such duplication or conflict exists. 

(d) Nothing herein provided shall be construed as a limitation upon the 
application of any laws which establish different standards of compliance or upon the 
application of requirements for the hiring of local or other area residents. ·· 

(e) Nothing in this Section shall grant or be deemed to grant to Lessee 
the right to make any agreement or award for concessions or consumer services at the 
Premises. 
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Section 48. Right of Termination - Ownership and Control 

(a) The Lessee hereby represents as to itself and its Affiliates, 
knowing that the Port Authority is relying on the accuracy of such representations, that as 
of the date hereof: 

(1) Lessee is a duly organized and validly existing corporation, 
limited liability company, partnership or other entity, as applicable, in good standing 
under the laws of the jurisdiction of its incorporation or organization and is duly qualified 
or authorized to do business as a foreign corporation or entity and is in good standing 
under the laws of each jurisdiction in which the conduct of its business or the ownership 
of its properties requires such qualification or authorization; 

(2) Lessee hereby represents, as of the Commencement Date, 
knowing that the Port Authority is relying in the accuracy of such representation, that 
Teachers is the indirect owner of 100% of the membership interests of Lessee and that 
the organization chart attached as Exhibit E is a true, correct and complete representation 
of Lessee's ownership structure; 

(3) Lessee recognizes the fact that a transfer of the securities, 
membership interests or partnership interests, in Lessee or of a substantial part thereof, or 
any other act or transaction involving or resulting in a Change of Control of Lessee 
would be for practical purposes a transfer or disposition of the rights obtained by Lessee 
through this Agreement. Lessee further recognizes that because of the nature of the 
obligations of Lessee hereunder, the qualifications and identity of Lessee and its indirect 
controlling holder are of particular concern to the Port Authority. Lessee also recognizes 
that it is because of such qualifications and identity that the Port Authority is entering 
into this Agreement and, in doing so, is willing to accept and rely on Lessee for the 
faithful performance of all obligations and covenants hereunder; 

( 4) Upon or following the consummation of any transaction ( or 
series of transactions) constituting a Change of Control of Lessee undertaken without the 
consent of the Port Authority, the Port Authority shall have the right, in accordance with 
the Official Minutes of the Port Authority adopted February 22, 2007 entitled "Port 
Facilities - Consent to Transfers of Leases and Changes of Ownership Interests", as 
amended or replaced, to terminate this Agreement in accordance with Section 29 hereof; 

(5) In the event that either Lessee or any of its direct or indirect 
owners enters into a binding, definitive agreement to engage in a transaction that is likely 
to result in a Change of Control, Lessee shall provide the Port Authority written notice of 
such proposed transaction, as soon as permissible, but in no event later than three (3) 
business days following the execution of such a definitive agreement. Such notice shall 
contain a description of the transaction and copies of a definitive transaction agreement, 
redacted as may be required to preserve the confidentiality of any sensitive information, 
including without limitation, the economic terms of the transaction. Following receipt by 
the Port Authority of such written notice, the Port Authority shall notify Lessee whether 
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or not it will consent to the proposed transaction that is likely to result in a Change of 
Control. The Port Authority shall provide such notice to Lessee, in writing, not later than 
the forty-fifth (45th) day following the Port Authority's receipt of such notice from 
Lessee; provided, however, that any failure to provide such notice in writing prior to such 
date shall not constitute a waiver by the Port Authority of its right to terminate this 
agreement upon a Change of Control. The parties acknowledge and agree that in 
determining whether to terminate this Agreement upon a Change of Control, the Port 
Authority may act in its discretion, and may determine to terminate this Agreement, or 
not to terminate this Agreement, in accordance with the Official Minutes of the Port 
Authority adopted February 22, 2007, entitled "Port Facilities- Consent to Transfers of 
Leases and Changes of Ownership Interests", as the same shall be amended or replaced 
subsequent to the date hereof. The parties further acknowledge and agree that, in 
consideration for any agreement, on the part of the Port Authority, not to terminate this 
Agreement upon or following the consummation of any particular transaction constituting 
a Change of Control, the Port Authority shall be entitled to seek additional compensation, 
the amendment of any term of this Agreement, the imposition of restrictions on the 
operation of Lessee or other concessions from Lessee or any other party. 

(b) Lessee acknowledges that the covenants and termination rights set 
forth in this Section 48 constitute a special inducement for the Port Authority to enter into 
this Agreement. Noncompliance on the part of Lessee with the provisions contained in 
this Section 48 shall constitute a default under Section 29 of this Agreement, and the Port 
Authority shall have the right to terminate this Agreement and the letting hereunder 
pursuant to the provisions of said Section 29 hereof. 

( c) The foregoing right of termination shall be in addition to all other 
rights of termination the Port Authority has under this Agreement, and the failure of the 
Port Authority to exercise its right of termination under this Section at any time in which 
it may have such right shall not affect, waive or limit its right to exercise said right of 
termination at any subsequent time. 

( d) Lessee shall promptly advise the Port Authority of any change in 
the representations made in Section 48(a)(l) and (2). 

(e) 
the following: 

The term "Change of Control" shall mean the occurrence of any of 

(1) except as otherwise permitted by the terms of this 
Agreement, the direct or indirect sale, transfer, conveyance or other disposition, in one or 
a series of related transactions, of 51 % or more of the assets of Lessee and its 
Subsidiaries (if any), taken as a whole, to any person or entity other than any Affiliate of 
Lessee, Lessee's Parent or Teachers; 

(2) the consummation of any transaction or series of 
transactions (including, without limitation, any merger, consolidation, recapitalization or 
reorganization) the result of which is that Teachers ceases to control, directly or 
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indirectly, at least 51 % of the voting power to direct the actions of Lessee (or any 
successor thereto); or 

(3) the consummation of any transaction or series of 
transactions (including, without limitation, any merger, consolidation, recapitalization or 
reorganization), the result of which is that Teachers ceases to own, directly or indirectly, 
at least fifty-one percent (51 %) of the outstanding Equity Securities of Lessee (or any 
successor thereto). 

Notwithstanding the foregoing, (i) the approval of the Port Authority shall not be required 
for any direct or indirect transfer in Lessee that would not constitute a "Change of 
Control" as defined hereunder, and (ii) for purposes of determining Teachers percentage 
of voting power and equity ownership, as provided in Sections 48(a)(2), 48(e)(2) and 
48(e)(3) above, Teachers shall be deemed to own any Equity Securities held by Penderley 
( or any similar successor thereto that holds such Equity Securities for the same purpose 
and on substantially the same terms and conditions as Penderley as of the 
Commencement Date) at any time during which Teachers maintains an enforceable 
contractual right (pursuant to that certain Shareholders Agreement by and between 
Teachers and Penderley, dated as of January 10, 2007, or any renewal or replacement 
thereof containing substantially the same terms) to vote such Equity Securities, or to 
cause such Equity Securities to be voted, provided that a copy of the agreement creating 
such right shall have been provided to the Port Authority. 

Section 49. Late Charges 

If Lessee should fail to pay any amount required under this Agreement 
when due to the Port Authority, including without limitation any payment of Rent or any 
payment of utility fees or charges, or other charges or fees, or if any such amount is 
found to be due as the result of an audit, then, in such event, the Port Authority may 
impose (by statement, bill or otherwise) a late charge with respect to each such unpaid 
amount for each late charge period herein below described during the entirety of which 
such amount remains unpaid, each such late charge not to exceed an amount equal to 
eight tenths of one percent (0.8%) of such unpaid amount for each late charge period. 
There shall be twenty-four late charge periods during each calendar year; each late charge 
period shall be for a period of at least fifteen (15) calendar days except one late charge 
period each calendar year may be for a period of less than fifteen (but not less than 
thirteen) calendar days. Without limiting the generality of the foregoing, late charge 
periods in the case of amounts found to have been owing to the Port Authority as the 
result of Port Authority audit fmdings shall consist of each late charge period following 
the date the unpaid amount should have been paid under this Agreement. Each late 
charge shall be payable immediately upon demand made at any time there for by the Port 
Authority. No acceptance by the Port Authority of payment of any unpaid amount or of 
any unpaid late charge amount shall be deemed a waiver of the right of the Port Authority 
to payment of any late charge or late charges payable under the provisions of this Section, 
with respect to such unpaid amount. Each late charge shall be and become additional 
rent, recoverable by the Port Authority in the same manner and with like remedies as if it 
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were originally a part of the rentals as set forth in this Agreement. Nothing in this 
Section is intended to, or shall be deemed to, affect, alter, modify or diminish in any way 
(i) any rights of the Port Authority under this Agreement, including without limitation the 
Port Authority's rights set forth in Section 29 of this Agreement entitled "Termination" 
or (ii) any obligations of Lessee under this Agreement. In the event that any late charge 
imposed pursuant to this Section shall exceed a legal maximum applicable to such late 
charge, then, in such event, each such late charge payable under this Agreement shall be 
payable instead at such legal maximum. 

Section 50. Labor Matters 

During the Term, and to the extent within its reasonable control, Lessee 
shall not permit any situation or condition to arise or continue that causes any Labor 
Troubles at, or emanating from, the Premises which interferes in any material respect 
with the operations (including any construction work) at the Premises. Upon written 
notice from the Port Authority (and provided the Port Authority has obtained a 
corresponding understanding and agreement from the New York Shipping Association 
with respect to the actions requested in such notice), Lessee will ( or will cause its 
contractor to, as applicable) take such actions as are within its control and commercially 
reasonable under the circumstances to rectify any condition causing or contributing to 
Labor Troubles as specified in such notice. In the event of failure by Lessee ( or any of its 
contractors, as applicable) to timely comply with the requirements of this subsection, the 
Port Authority, after consultation with, and approval by, the New York Shipping 
Association, will have the right, by notice from the Port Authority to Lessee, to require 
Lessee to (1) suspend the Port Authority's permission to Lessee to proceed with the 
applicable portion of each specific construction project of Lessee's Construction Work or 
other construction work being performed by or on behalf of Lessee (i.e., the portion to 
which the underlying Labor Trouble relates), or suspend the Port Authority's permission 
to Lessee to continue such other specific operations as reasonably necessary to 
immediately terminate such Labor Troubles, and Lessee will thereupon immediately 
cease the same, and/or (2) take such other actions, supported by the New York Shipping 
Association, as reasonably necessary to terminate such Labor Troubles. When Labor 
Troubles will be so settled that such interference no longer exists and the danger thereof 
has been substantially mitigated, the Port Authority by notice to Lessee will (i) reinstate 
the permission to Lessee to perform the subject specific construction project of Lessee's 
Construction Work or other construction work on all the same terms and conditions as 
before the suspension and/or (ii) permit Lessee to resume such other suspended activities 
at the Premises. 

Section 51. Holdover Rent 

Unless otherwise notified by the Port Authority in writing at least ninety 
(90) days prior to the expiration or earlier termination of this Agreement, in the event that 
Lessee remains in possession of the Premises after the expiration or earlier termination of 
the Term, Lessee shall be deemed a "holdover tenant" and upon notice from the Port 
Authority shall be obligated to pay holdover rent in accordance with applicable law as a 
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result of Lessee's status as a holdover tenant. Nothing herein contained will be deemed 
to give Lessee any right to remain in possession of the Premises after the expiration or 
earlier termination of this Agreement. 

Section 52. Audit Fee 

In the event that upon conducting an examination and audit under the 
provisions of this Agreement, the Port Authority determines that unpaid amounts are due 
to the Port Authority by Lessee (the "Audit Findings"), Lessee will be obligated, and 
hereby agrees, to pay to the Port Authority a service charge in the amount equal to five 
percent (5%) of the Audit Findings. Each such service charge will be payable 
immediately upon demand (by notice, bill or otherwise) made at any time therefor by the 
Port Authority. Such service charge(s) will be exclusive of, and in addition to, any and 
all other monies or amounts due to the Port Authority by Lessee under this Agreement or 
otherwise. No acceptance by the Port Authority of payment of any unpaid amount or of 
any unpaid service charge will be deemed a waiver of the right of the Port Authority of 
payment of any late charge(s) or other service charge(s) payable under the provisions of 
this Agreement with respect to such unpaid amount. Each such service charge will be 
and become additional rent, recoverable by the Port Authority in the same manner and 
with like remedies as if it were originally a part of the rentals to be paid hereunder. 
Nothing in this Section is intended to, or will be deemed to, affect, alter, modify or 
diminish in any way (i) any rights of the Port Authority under this Agreement, including, 
without limitation, the Port Authority's rights to terminate this Agreement or (ii) any 
obligations of Lessee under this Agreement. 

Section 53. Release and Covenant Not To Sue 

(a) Lessee and the Port Authority confirm that the Base Rental Rate, 
Container Throughput Rental Rate and all other business, economic and legal terms 
provided for in this Agreement during the Term (the "Agreed Rental Terms") were 
determined by the parties in arm's-length negotiations on the basis of the unique 
circumstances of the transactions contemplated in this Agreement, including, without 
limitation, the Port Authority's agreement to significantly extend the term of the Existing 
Lease by this Agreement. 

(b) Lessee acknowledges and agrees that Lessee will derive substantial 
benefits from the Port Authority's agreement to enter into this Agreement, that the terms 
hereof represent significant and costly concessions by the Port Authority, and that 
without the release, agreements and acknowledgements set forth in this Section, the Port 
Authority likely would not have obtained the approval of its Board to enter into this 
Agreement. Lessee acknowledges and agrees that were it to violate the terms of this 
Section it would be depriving the Port Authority of a material benefit of the bargain to 
which Lessee and the Port Authority have agreed. 

( c) Lessee acknowledges that it had the opportunity to review the 
terms of the leases listed on Schedule E attached hereto for all other marine container 
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terminals owned by the Port Authority (such leases, as provided to Lessee in the 
electronic files referred to below, and without taking into account any amendments or 
other modifications not specifically identified on such Schedule and included in such 
electronic files, the "Port Leases") and has fully considered the terms of this Agreement 
as well as the terms of such other leases as Lessee deemed relevant. The Port Authority 
represents that it has made available for inspection true and complete copies of each of 
the leases contained on the compact disc, previously provided to Lessee and included on 
Schedule E attached hereto, and that the Port Leases represent all other leases from the 
Port Authority with marine terminal tenants in the Port. In accepting the concessions and 
benefits it is receiving hereunder Lessee believes and expressly agrees that the Agreed 
Rental Terms are fair and not unreasonably or unduly discriminatory or preferential, and 
that any differences between the Agreed Rental Terms and the economic, business and 
legal terms of the Port Leases are justified by legitimate transportation considerations, 
policy objectives and reasonable business judgments. 

( d) In consideration of the above, Releasors, for themselves and for 
their respective representatives, successors, and assigns, hereby release and forever 
discharge the Port Authority, and its representatives, successors, and assigns of and from 
any and all actions, causes of action and claims arising from or relating to any attempt to 
challenge or otherwise invalidate the Agreed Rental Terms pursuant to the Shipping Act, 
or any other law, on grounds that such Agreed Rental Terms are umeasonable, 
discriminatory, unduly burdensome; or result in any undue or unreasonable prejudice or 
disadvantage to Lessee, in each case when compared with the terms of any of the Port 
Leases. For the avoidance of doubt, Releasors specifically reserve and do not release all 
actions, causes of action and/or claims not released in the foregoing sentence, specifically 
including any claims that may arise from any lease (including any supplement or 
amendment thereto, but excluding the Port Leases) between the Port Authority and any 
other marine terminal tenant in the Port entered into after the Commencement Date. 

( e) In agreeing to the release set forth in this Section, each Releasor 
hereby covenants and agrees not to sue the Port Authority on any claim challenging the 
Agreed Rental Terms on any theory that such terms are umeasonable, discriminatory, 
unduly burdensome; or result in any undue or umeasonable prejudice or disadvantage to 
Lessee, in each case when compared to the terms of any of the Port Leases. For the 
avoidance of doubt, each Releasor specifically reserves, and does not agree to refrain 
from exercising, its right to sue the Port Authority on other claims not set forth in the 
foregoing sentence, specifically including any claims that may arise from any lease 
(including any supplement or amendment thereto, and including any supplement or 
amendment to, or any replacement of, any Port Leases) between the Port Authority and 
any marine terminal tenant in the Port that is not a Port Lease or that is or was entered 
into after the Commencement Date. Releasors agree that the Port Authority shall have 
the right to assert any claim for breach of this Section in the federal or state courts of 
New York or, sitting in New York County and Releasors hereby consent to the 
jurisdiction of such courts. 
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(f) Releasors and the Port Authority acknowledge and agree that the 
damages the Port Authority would suffer in the event that either or both Releasors were 
to commence a lawsuit against the Port Authority in breach of subsection ( e) above 
would be uncertain in amount and/or difficult to calculate and, therefore, if said breach is 
established, each Releasor: 

(1) consents to the issuance of a temporary and permanent 
injunction against prosecution of any suit brought in violation of the release set forth in 
this Section; 

(2) agrees to pay the reasonable costs and attorneys' fees in 
connection with such suit; and 

(3) agrees that the Port Authority will be entitled to one of the 
following options, to be determined by Releasors in their sole discretion by written notice 
to the Port Authority delivered within thirty (30) days following receipt by them of the 
Port Authority's notice specifically invoking this Section 53(£)(3) and requesting that 
Releasors advise the Port Authority of their choice, either: 

(i) Releasors will agree to pay the Port Authority 
liquidated damages in the amount of Twenty Million Dollars and No Cents 
($20,000,000.00), which amount shall not be deemed to be a penalty, or 

(ii) Releasors will agree that the Port Authority may 
terminate this Agreement and therefore Lessee's right to use and occupy the Premises; 
provided, however, that in order to exercise the termination right the Port Authority must 
deliver written notice of termination not later than thirty (30) days from receipt of 
Releasors' notice of election of this subdivision (ii) and the termination shall be effective 
on the date specified in such notice. 

The foregoing rights shall be the only rights and remedies available to the Port Authority 
in the event of a breach of Section 53( e) above and the Port Authority confirms that 
notwithstanding anything else to the contrary herein such a breach, should it occur, would 
not be a basis for declaring a default under Section 29. 

Section 54. Certain Capital Expenditures 

(a) The Port Authority shall expend $5,000,000 in the construction of 
ramp and roadwork improvements that facilitate or increase access to the Premises. Such 
improvements shall include certain repairs and improvements to Forrest Avenue and the 
adjoining ramp, with respect to which the design work has been completed as of the 
Commencement Date, the construction of which will be completed by the end of 2015, 
and such other work within such time frames as may be agreed upon by the Port 
Authority and Lessee. 

(b) From and after January 1, 2017, the Port Authority shall reimburse 
Lessee up to $3,200,000 for capital expenditures related to the LCL Building Work, as 
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and when such work is carried out (it being understood that reimbursement for capital 
expenditures incurred after the Effective Date and before January 1 2017, if any, will be 
made promptly after January 1, 2017, subject to the Port Authority's having received the 
documents provided in this sentence), with such payments in each case to be made by the 
Port Authority promptly following receipt from Lessee of a certificate identifying the 
amount and nature of the expenditure and accompanied by a copy of the contract or 
change order to which the expenditure relates, if applicable, and proof of payment (e.g., 
copy of a cancelled check, evidence of an electronic funds transfer or wire transfer 
information). Lessee has advised the Port Authority that, absent any legal or regulatory 
requirement and absent a change in Lessee's needs with respect to the LCL Building or 
the area that it occupies, Lessee does not intend to commence the LCL Building Work 
until after January 1, 2017. 

Section 55. Conformance 

The Port Authority has agreed in the Basic Lease to include the following 
provisions in this Agreement for the benefit of the City of New York: 

(a) Lessee shall comply with and observe, and its operations under this 
Agreement shall be subject to, the Waterfront Commission Act (Laws of 1953 - Chapters 
882, 883 as amended; McKinney's Unconsolidated Laws Sec. 9801, et seq.) and to any 
and all other laws, regulations and orders of any and all departments, bureaus and boards 
of the Federal and State Governments. 

(b) Lessee shall also comply with and observe and its operations under 
this Agreement shall be subject to any and all laws, regulations and orders of any and all 
departments, bureaus and boards of the City ofNew York government insofar as they 
may act in their governmental capacities in the exercise of general police power as 
distinguished from the City of New York's capacity as a landlord or exercise of its power 
as a landlord. Nothing contained in this Section shall require Lessee to make 
expenditures for capital improvements as distinguished from maintenance and repairs, 
but nothing contained herein shall limit or affect Lessee's obligation to make such 
improvements if so required by any other provision of this Agreement. 

( c) With respect to Lessee, upon refusal of a person, when called 
before a grand jury, governmental department, a commission, agency or any other body 
which is empowered to compel the attendance of witnesses and examine them under oath, 
to testify concerning a transaction, contract, lease, permit or license entered into with the 
City of New York, the State of New York, or any political subdivision thereof, or a 
public authority or with any public department, agency or official of the State of New 
York or a political subdivision thereof, upon being advised that neither his or her 
statement nor any information or evidence derived from such statement will be used 
against that person in any subsequent criminal proceeding: 

(1) Such person, or any firm, partnership, corporation or other 
entity related to the aforesaid testimony, of which he or she was at the time of the 
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testimony a member, partner, director, officer, fiduciary, principal or employee may be 
disqualified for a period not to exceed five (5) years after such refusal, from submitting 
bids for or entering into or obtaining any contract, lease, permit or license which will be 
paid in whole or in part out of monies under the control of or collected by the City of 
New York. 

(2) Any and all such existing City ofNew York contracts, 
leases, permits or licenses that said refusal to testify concerned may be cancelled or 
terminated by the City of New York or the contracting agency and/or be subject to such 
other action appropriate under the circumstances thereto, in the discretion of the City of 
New York for cause after a hearing, without the City of New York incurring any penalty 
or damages on account of such cancellation or termination, but any monies owning for 
goods delivered, work done, rentals, permit or license fees due, prior to the cancellation 
or termination, shall be paid by the City of New York. 

(3) The term license or permit as used herein shall be defined 
as a license, permit, franchise or concession not granted as a matter of right. 

( 4) Any disqualification, cancellation or termination hereunder 
shall be made by the City of New York Commissioner or agency head who is or would 
be a part to the contract, lease, permit or license that is the subject of the aforesaid 
disqualification, cancellation and/or termination, after a hearing upon not less than two 
(2) days written notice to the parties involved. 

( d) In accordance with the provisions of Section 1403 .3-2.25 of the 
Administrative Code of the City of New York, Lessee agrees that: 

(1) Devices and activities which will be operated, conducted or 
manufactured on or at the Premises and which are subject to the provisions of the New 
York City Noise Control Code, New York City Administrative Code §§1403.3-1.01, et 
seq. will be operated, conducted and constructed without causing a violation of the 
aforementioned Code; 

(2) Such devices and activities shall incorporate advances in 
the art of noise control developed for the kind and level of noise emitted or produced by 
such devices and activities; and 

(3) Lessee will comply with any and all regulations issued by 
the Commissioner of Environmental Protection pursuant to New York City 
Administrative Code § 1403 .2.25( c ). 

(e) In accordance with §343-10.0 of the New York City 
Administrative Code, Lessee agrees that neither it nor any affiliated company owned by it 
is participating or shall participate in an international boycott, in violation of the Export 
Administration Act of 1969, as amended (50 U.S.C.A. Appendix §401, et seq.) or the 
regulations of the United States Department of Commerce promulgated thereunder. 
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(f) Lessee agrees with regard to its operations at the Premises (and 
agrees to require in all subleases and concession agreements with regard to its operations 
at the Premises) that Lessee, its subtenants, and operators of concessions shall treat all 
employees and applicants for employment at the premises without unlawful 
discrimination as to race, creed, color, national origin, sex, age, handicap, marital status, 
sexual orientation or affectional preference in all employment divisions, including but not 
limited to recruitment, hiring, compensation, training and apprenticeship, promotion, 
upgrading, demotion, downgrading, transfer, lay-off, and termination, and all other terms 
and conditions of employment at the Premises, except as provided by law, and shall state 
in all solicitations for employment at the Premises that all qualified applicants will 
receive consideration for employment without regard to race, color, religion, national 
origin, sex, sexual orientation or affectional preference. Nothing contained herein shall 
or shall be deemed to imply that Lessee has a right to have subtenants or operators of 
concessions at the premises. 

(g) The insertion of the provisions of this Section shall not be or be 
deemed a commitment on the part of the Port Authority to enforce or implement any of 
such provisions, or any acknowledgment on the part of the Port Authority that any one or 
more of such provisions apply to the Port Authority whether in its operations conducted 
at the Premises or otherwise. 

Section 56. Terminal Guarantee 

(a) Lessee shall be subject to the payment of a guaranteed rental (the 
"Guaranteed Rental") for each Lease Year during the term of the letting under this 
Agreement as follows: in the event that the number of Qualified Containers loaded onto 
or discharged from vessels berthing at the Premises during any such Lease Year shall not 
exceed One Hundred Forty Thousand (140,000) (the "Terminal Guarantee Number"), 
Lessee shall pay to the Port Authority, in addition to all other rentals payable by Lessee 
under this Agreement, a Guaranteed Rental equal to the product obtained by multiplying 
(1) the difference between the Terminal Guarantee Number and the greater of (i) the 
number of Qualified Containers during that Lease Year and (ii) the Throughput 
Threshold Number by (2) the Tier 1 Rental Rate in effect on the last day of that Lease 
Year pursuant to the provisions hereof. Any Guaranteed Rental owed under this Section 
shall be paid by Lessee to the Port Authority on the twentieth (20th) day of the month 
following the last month of the applicable Lease Year. 

(b) On the twentieth (20th) day of each month, Lessee shall render to 
the Port Authority a statement certified by a responsible officer of Lessee showing the 
total number of Qualified Containers loaded onto or discharged from vessels berthing at 
the Premises during the preceding month and the cumulative number of Qualified 
Containers loaded onto or discharged from vessels berthing at the Premises from the date 
of the commencement of the Lease Year for which the report is made through the last day 
of the preceding month; each monthly statement shall be accompanied by monthly vessel 
activity reports to substantiate the statement, showing the total number of Qualified 
Containers loaded onto or discharged from vessels berthing at the Premises during the 
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month for which the report is made, and such statement shall also include terminal 
statistics and measures relating to containers handled at and discharged to and from the 
Premises as detailed and reasonably required from time to time by the Port Authority. 

( c) Upon any termination of the letting hereunder prior to the 
Expiration Date ( even if stated to have the same effect as expiration), the number of 
Qualified Containers shall be reported and the Guaranteed Rental shall be paid on the last 
day of the first month following the month in which the effective date of such termination 
occurs, as follows: Lessee shall render to the Port Authority a statement certified by a 
responsible officer of Lessee showing the total number of Qualified Containers loaded 
onto or discharged from vessels berthing at the Premises during the Lease Year in which 
the effective date of termination falls; the payment then due on account of all Guaranteed 
Rental for the Lease Year in which the effective date of termination falls shall be 
computed based on adjusting of the Terminal Guarantee Number pro-rata based on the 
number of days elapsed during the relevant Lease Year through the effective termination 
date divided by 365 days. Any amount of the Guaranteed Rental determined to be owed 
to the Port Authority pursuant to such calculation shall be paid by Lessee at the time of 
rendering the statement. 

( d) The amounts payable under this Section shall not be subject to 
abatement or suspension or reduction for any reason whatsoever. Termination under the 
provisions of this Section shall be governed by Section 29 hereof, and, without limiting 
any other rights of the Port Authority under this Agreement, the Port Authority shall have 
all of its rights hereunder upon any such termination of the letting. 

Section 57. Existing Lease Superseded 

(a) The parties hereby acknowledge that the Premises was occupied by 
Lessee pursuant to the Existing Lease. It is hereby acknowledged that Lessee has 
remained in continuous and uninterrupted occupancy of the Premises under the Existing 
Lease, there has been no reversion prior to the Commencement Date, and at no time did 
Lessee surrender any portion of the Premises to the Port Authority. 

(b) The terms, provisions and conditions of the Existing Lease shall 
apply to the letting of the Premises, Lessee and the rights and obligations of the parties 
thereto prior to the Commencement Date, and from and after the Commencement Date, 
the terms, provisions and conditions of this Agreement shall apply to the letting of the 
Premises, Lessee and the rights and obligations of the parties hereto. Accordingly, and 
without limiting the generality of any of the foregoing, any of the obligations under the 
Existing Lease which were to mature upon the expiration or termination thereof, shall be 
deemed to have survived and shall mature upon the expiration or termination of this 
Agreement. 

( c) All obligations of Lessee under the Existing Lease that arose or 
accrued during or with respect to the period prior to the Commencement Date shall 
survive the execution and delivery of this Agreement. Lessee shall not, by virtue of this 
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Agreement, be or be deemed to be released or discharged from any liabilities or 
obligations whatsoever arising under the Existing Lease or any other Port Authority 
permits or agreements including, but not limited to, any permits to make alterations all of 
which shall survive. 

( d) All references in this Agreement to the condition of the Premises at 
the beginning of the term of the letting shall mean and be deemed to mean the condition 
of the Premises as they existed at the beginning of the term under the Existing Lease. 
Further, the obligation of Lessee to remove any alterations or improvements made during 
the letting hereunder shall apply and pertain to any alterations and improvements made 
during the term of the Existing Lease, as well as to alterations and improvements made 
by Lessee during the term of this Agreement. 

Section 58. Sustainable Design 

Lessee agrees that in the performance of any work that is subject to the 
Section 10 of this Agreement, entitled "Lessee's Construction Work'', it will comply with 
the Port Authority's policy on sustainable design as set forth in the sustainable design 
guidelines promulgated by the Port Authority Engineering Department from time to time; 
provided that such guidelines shall be of general application with respect to all marine 
container terminal tenants within the Port. 

Section 59. Container Cranes 

Upon the expiration or earlier termination of this Agreement, the Port 
Authority shall have the right of first refusal to purchase Lessee's container cranes 
located on the Premises (subject to any superior or prior right of first refusal of the City 
of York or any other entity with respect to the CMSW cranes) at the "as is, where is" fair 
market value of such container cranes as determined by one or more qualified equipment 
appraisers with substantial experience in the valuation of similar equipment as the Port 
Authority may propose and Lessee shall reasonably approve. 

Section 60. NYCT Reimbursement Program 

(a) For purposes ofthis Section, the following defined terms shall apply: 

"Adjusted Base Rate" shall mean: 

(i) for calendar year 2013, $6.67*, and 

(ii) for each calendar year thereafter, an amount, rounded to the nearest 
cent, equal to the sum of (x) the Adjusted Base Rate for the preceding calendar 
year and (y) an amount equal to the Adjusted Base Rate for the preceding 
calendar year times the Percentage Increase for the current calendar year; 
provided, however, that 

(iii) commencing with calendar year 2022 (i.e., not including any 
calendar year prior to 2022), ifin any two (2) consecutive calendar years the 
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number of Qualified Containers handled at the Premises equals 300,000 or more 
(the second of such consecutive calendar years, the "Threshold Year") then the 
Adjusted Base Rate for the calendar year following the Threshold Year shall be 
reset to an amount equal to the sum of (x) the Adjusted Base Rate for the 
Threshold Year, further adjusted in accordance with clause (ii) above, and (y) 
$2.00, and the Adjusted Base Rate for each subsequent calendar year shall be 
adjusted on the basis of the reset amount in accordance with clause (ii) above; 
provided, further, that 

(iv) notwithstanding the foregoing and in all events (and irrespective of 
whether or not a reset has occurred pursuant to clause (iii) above), if in any two 
(2) consecutive calendar years during the Term (including calendar year 2013) the 
number of Qualified Containers handled at the Premises equals 550,000 or more 
(the second of such consecutive years, an "Exceptional Threshold Year"), then 
the Adjusted Base Rate for the calendar year following the Exceptional Threshold 
Year shall be reset to $10.00, and the Adjusted Base Rate for each subsequent 
calendar year shall be adjusted on the basis of the reset amount in accordance with 
clause (ii) above; provided, still further, that 

(v) notwithstanding the foregoing, in the event that the Adjusted Base 
Rate has been reset to $10.00 pursuant to the foregoing clause (iv), if thereafter in 
any two (2) consecutive calendar years (including the year in which such reset to 
$10.00 became effective) the number of Qualified Containers handled at the 
Premises is less than 550,000, then the Adjusted Base Rate for the calendar year 
following such two consecutive calendar years shall be reset back to the amount 
that it would have been if the reset provided in clause (iv) had never occurred 
(i.e., reset back to an amount equal to the Adjusted Base Rate for the Exceptional 
Threshold Year, as adjusted in accordance with clause (ii)), and the Adjusted Base 
Rate for each subsequent calendar year shall be further adjusted on the basis of 
such reset amount in accordance with clause (ii) above. 

The parties state, for the avoidance of doubt, that an Exceptional Threshold Year may 
occur with respect to any calendar year during the Term, and may occur more than once 
(i.e., an Exceptional Threshold Year may reoccur following the adjustment provided in 
clause (v), in which event the adjustment provided in clause (iv) shall again be made). 

For example, if the Percentage Increase for calendar year 2018 were 2.01 %, the Adjusted 
Base Rate for calendar year 2018 would be the sum of (x) the Adjusted Base Rate for 
calendar year 2017 plus (y) an amount equal to the Adjusted Base Rate for calendar year 
2017 times 2.01 %. 

*The parties acknowledge and agree that this amount of $6.67 was derived by 
applying successive Percentage Increases to a base amount of $6.00, year over year 
from a base period of December 2008, in the manner of the formula set forth in 
subdivision (ii) of this definition of Adjusted Base Rate. 

"Index" shall mean the Consumer Price Index for All Urban Consumers - New York
Northem New Jersey-Long Island, NY-NJ-CT-PA (All Items, unadjusted 1982-84=100), 
Series Id CUURAIOlSAO, published by the Bureau of Labor Statistics of the United 
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States Department of Labor. In the event that the Index is hereafter converted to a 
different standard reference base or otherwise revised, or the United States Department of 
Labor shall cease to publish the Index, then for the purposes hereof there shall be 
substituted for the Index such other appropriate index or indices properly reflecting 
changes in the value of current United States money in a manner similar to that 
established in the Index, as the Port Authority may in its discretion determine. 

"Index Increase" shall mean, with respect to each calendar year, a fraction of which the 
numerator shall be the Index for the month of October most recently preceding the 
commencement of such calendar year less the Index for the month of October one year 
earlier, and the denominator shall be the Index for such month of October one year 
earlier. For example, the Index Increase for calendar year 2019 would be a fraction of 
which the numerator is the Index for October 2018 less the Index for October 2017 and 
the denominator is the Index for October 2017. 

"NYCT Reimbursement Program" shall mean Lessee's program (of which a· 
description is attached as Exhibit Band the "PA-NYCT Business Rules" and "Participant 
Rules" are attached as Exhibits C and D, respectively) to provide certain reimbursements 
to program participants who utilize the Port Authority-owned Staten Island crossings in 
order to transport cargo to or from the Premises. The PA-NYCT Business Rules and 
Participant Rules may be amended from time to time upon the mutual agreement of the 
Port Authority and Lessee. 

"PA Reimbursement Rate" shall mean, in any calendar year, an amount per truck axle 
equal to the difference between the then applicable E-ZPass per axle "truck rate" charged 
at the Port Authority's Staten Island crossings (the "Current Truck Rate") and the 
Adjusted Base Rate for that calendar year. 

For example, in calendar year 2013, the Adjusted Base Rate is $6.67, so if the Current 
Truck Rate during peak hours is $12.00, the PA Reimbursement Rate, for a peak hour 
crossing, is $5.33. 

"Percentage Increase" shall mean, with respect to each calendar year, a percentage 
equal to the Index Increase for that calendar year, unless such Index Increase is less than 
zero, in which case the Percentage Increase shall be zero. 

(b) Subject to the provisions of this Section, the Port Authority shall 
contribute, at the PA Reimbursement Rate, to the reimbursements provided by Lessee to 
Lessee's customers ("Reimbursements") pursuant to the NYCT Reimbursement 
Program. Lessee acknowledges that the PA Reimbursement Rate constitutes, in all 
events, the Port Authority's maximum contribution per Reimbursement. 

(c) Notwithstanding the foregoing, and notwithstanding anything to the 
contrary herein or in any other document, the Port Authority's obligation to contribute to 
Reimbursements in any calendar year shall be discharged when 350,000 Qualified 
Containers have been handled at the Premises in such calendar year (provided that the 
Port Authority shall have contributed all amounts required of it hereunder relating to the 
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Reimbursements due with respect to transactions occurring prior to the handling of the 
last of such 350,000 Qualified Containers), as follows: 

(i) Lessee shall notify the Port Authority upon the Lessee's 
handling of the 350,000th Qualified Container (counted in the same manner as for 
purposes of the Throughput Threshold Number) in any calendar year. 

(ii) Thereupon, upon the expiration of the week (i.e., Monday 
through Sunday) in which such 350,000th Qualified Containerwas handled, the 
Port Authority's obligation to contribute to Reimbursements during such calendar 
year shall expire, and after such week, through the end of the same calendar year, 
the Port Authority shall have no obligation ( other than any accrued obligations 
with respect to Reimbursements relating to transactions occurring prior to the 
expiration of such week) to contribute to Reimbursements. 

( d) The Port Authority has established an escrow account (the "Escrow 
Account") for the accumulation of funds to be used by Lessee to pay Reimbursements. 
The Port Authority and Lessee shall deposit funds into the Escrow Account as provided 
in this Section. Except as provided in the next sentence ( or in the event of deposits made 
in error), the Port Authority will not withdraw funds from the Escrow Account. Funds in 
the Escrow Account shall at all times be the property of the Port Authority, and, except to 
the extent provided in subsection (e)(4) below with respect to funds contributed to the 
Escrow Account by or on behalf of Lessee, all amounts remaining in the Escrow Account 
at the expiration (if applicable) or termination of the NYCT Reimbursement Program and 
payment of all amounts owing from the Escrow Account thereunder shall be returned to 
the Port Authority. The Lessee will be entitled to direct the escrow agent to disburse 
funds from the Escrow Account to a separate bank account that has been established and 
will be maintained by the Port Authority to enable the Lessee to pay Reimbursements 
(such account, the "Operating Account"). The Lessee shall have the exclusive right to 
direct disbursements from the Operating Account to pay Reimbursements, and the Port 
Authority will not withdraw funds from the Operating Account. 

(e) The Escrow Account shall be funded as follows: 

(1) Except with respect to Qualifying Expenditures designated by 
Lessee as made in fulfillment of the Minimum Capital Expenditure Requirement, the Port 
Authority shall, upon Lessee's making of each investment constituting a Qualifying 
Expenditure, deposit into the Escrow Account an amount equal to the amount of such 
Qualifying Expenditure, with each such deposit to be made by the Port Authority 
promptly following receipt of Lessee's request to make such deposit, together with a 
certificate identifying the amount and nature of the expenditure and accompanied by a 
copy of the contract or change order to which the expenditure relates, if applicable, and 
proof of payment ( e.g., copy of a cancelled check, evidence of any electronic funds 
transfer or wire transfer information); provided, however, that notwithstanding the 
foregoing, the aggregate of such deposits by the Port Authority shall not exceed a 
maximum of $30,000,000. The parties state, for the avoidance of doubt, that the amounts 
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so deposited by the Port Authority shall not be considered to be reimbursements to 
Lessee, for purposes of Section 24(b) or otherwise under this Agreement. 

(2) The Port Authority shall deposit into the Escrow Account amounts 
equal to the amounts of CMSW Throughput Rental (net of the Cargo Facility Charge, as 
provided in Section 5(d)), Container Throughput Rental and Non-container Cargo 
Throughput Rental actually received by the Port Authority in respect of the Premises, and 
shall make such deposits promptly following receipt of such payments from Lessee. 

(3) Lessee shall deposit into the Escrow Account, as and when 
received, amounts received from the Empire State Development Corporation pursuant its 
program known as "NY Works - Capital Grant-Project #Y385" (the "ESDC 
Subsidy"); provided, however, that Lessee acknowledges that the ESDC Subsidy has 
been procured by the Port Authority, and accordingly agrees that all such amounts shall 
be deemed to constitute contributions by the Port Authority toward Reimbursements (but 
shall not reduce or offset the Port Authority's obligation to contribute to Reimbursements 
in accordance with (e)(l) and (e)(2) above). 

( 4) Lessee shall deposit into the Escrow Account, promptly following 
each calendar quarter, amounts sufficient to fund the share of the Reimbursements paid in 
that preceding calendar quarter that is to be borne by Lessee pursuant to the NYCT 
Reimbursement Program (the "Lessee's Share"). The Port Authority acknowledges, 
notwithstanding the foregoing, that the Lessee's Share is determined solely by the NYCT 
Reimbursement Program and can be any amount or no amount (as the NYCT 
Reimbursement Program may provide), and that no independent obligation on Lessee's 
part to contribute to Reimbursements is created by this Agreement; in no event will 
Lessee be considered to be in breach of this Agreement if it elects to reduce or eliminate 
its contributions to the NYCT Reimbursement Program. All amounts, if any, contributed 
by Lessee to the Escrow Account and not used to fund Reimbursements will be returned 
to Lessee upon expiration or termination of the NYCT Reimbursement Program 
(provided, that the foregoing shall not apply to Escrow Account funds originally received 
by NYCT as any part of the ESDC Subsidy, which are not deemed contributed by 
Lessee). 

(f) (1) Lessee acknowledges that the Port Authority's obligation to fund 
Reimbursements is limited to the amounts set forth in subsections ( e )(1) through ( e )(3) 
above and in subsection (f)(2) below. 

(2) Notwithstanding the foregoing subsection (f)(l), however, from 
and after January 1, 2021, in the event that the balance maintained in the Escrow Account 
is, or at any time is reasonably projected by Lessee to be, insufficient to fund 
Reimbursements on a current basis, notwithstanding that (x) deposits have duly been 
made into the Escrow Account in accordance with subsections ( e )(1) through ( e )(3) and 
(y) the Lessee has duly deposited into the Escrow Account amounts required to fund the 
Lessee's Share of Reimbursements (as then in effect) in accordance with subsection 
( e )( 4) above, the Port Authority will allocate additional Port Authority funds or will 
secure non-Port Authority funds, in an aggregate amount of up to $15,000,000, and make 
them available to the NYCT Reimbursement Program; provided, however, that in the 
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event the balance maintained in the Escrow Account is thereafter still insufficient to fund 
Reimbursements on a current basis, Port Authority staff will seek to have additional Port 
Authority funds allocated to the NYCT Reimbursement Program (which, if necessary, 
will include presenting a good faith request for such allocation to the Board of 
Commissioners at the next available opportunity); provided, further, that any such 
additional funding shall be subject in all respects to the approval of the Board of 
Commissioners of the Port Authority; and provided, still further, that the foregoing 
undertakings shall not apply in the event that Lessee is in default of its obligations to pay 
Rent hereunder. 

(g) (1) So long as the NYCT Reimbursement Program is in effect, Lessee 
shall provide the Port Authority each month with the following reports: 

(i) a report setting forth, with respect to the preceding 
month, (x) the identity of each E-ZPass account holder then participating in the 
NYCT Reimbursement Program (including name and account number), (y) the 
number, by axle count, of transactions reimbursed, and (z) the total dollar amount 
reimbursed; and 

(ii) a "gate moves" report for the Premises, in the form of 
Lessee's Form TCR094 or any successor form providing the same information. 

(2) Lessee shall at all times maintain the books and records relating to 
the NYCT Reimbursement Program at the Premises, and the Port Authority may at any 
time, on reasonable notice to Lessee, perform an on-site audit of the systems, processes, 
business practices and records relating to the NYCT Reimbursement Program. In the 
event that funds deposited by the Port Authority into the Escrow Account ( and any 
interest accrued thereon) are determined (whether by Port Authority audit or otherwise) 
to have been disbursed other than in accordance with this Agreement and the NYCT 
Reimbursement Program, such funds shall immediately be reimbursed to the Escrow 
Account ( or to the Port Authority, as the Port Authority may direct) and Lessee hereby 
agrees to pay, to the Port Authority or the bank providing the Escrow account, as 
applicable, any banking fees charged by such bank in respect of such incorrect 
disbursements. The amount of each such banking fee shall be and become additional 
rent, recoverable by the Port Authority in the same manner and with like remedies as if it 
were originally a part of the rental. 

(h) Irrespective of whether Lessee is required, at any given time, to make 
available to the Port Authority the materials and information set forth in subsections 
(b )(1) and (b )(2) of Section 45 above, and notwithstanding that the Lessee may or may 
not, at any given time, actually be making such materials available to the Port Authority 
pursuant to such subsections, Lessee shall, upon the Port Authority's request at any time 
and from time to time (but only so long as the Port Authority is making funds available 
for the NYCT Reimbursement Program), and subject to the confidentiality restrictions set 
forth in subsection ( d) of Section 45 above, make available to the Port Authority, during 
normal business hours upon the Port Authority's reasonable prior notice to Lessee, at the 
office of Lessee or one of its agents or advisors solely for review by the Port Authority's 
Executive Director ( or his/her successor in function) and one member of the audit staff or 
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the staff of the Chief Financial Officer ( or his/her successor in function) of the Port 
Authority, at such location and without making any copies or taking any notes, the 
following: as soon as available, and in any event within thirty (30) days after the end of 
each calendar quarter specified by the Port Authority, the statement of income for such 
calendar quarter, showing earnings before interest, taxes, depreciation and amortization 
("EBITDA"), setting forth in comparative form the figures for the corresponding period 
in the prior fiscal year certified by the chief financial officer of Lessee as fairly 
presenting in all material respects the financial position and results of operations of 
Lessee as at the dates indicated and for the periods indicated, in all respects ( other than 
the use of EBITDA) in accordance with GAAP (subject to the absence of footnote 
disclosure and normal year-end audit adjustments). 

Section 61. Entire Agreement 

This Agreement consists of Sections 1 through 61, together with Exhibits 
A through E and Schedules A through D. It constitutes the entire agreement between the 
Port Authority and Lessee on the letting of the Premises, and may not be changed, 
modified, discharged or extended, except by written instrument duly executed on behalf 
of both the Port Authority and Lessee. Lessee agrees that no representations or 
warranties shall be binding upon the Port Authority unless expressed in writing in this 
Agreement. 

[Signatures on next page] 
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IN WITNESS WHEREOF, the Port Authority and Lessee have executed 
this Agreement as of the date first above written. 

AND 

By~ \-¥c..........~ ~\--~ -1+----=-..c.-~--1-+
Name: 
Title: 

Name: 
Title: 

IN WITNESS WHEREOF Lessee's Parent has executed this Agreement, 
with respect to Section 53 only, as of the date first above written. 

GCT GLOBAL CONTAINER TERMINALS, INC. 

By: 
Name: 
Title: 

Port Authority Use Only: 
Approval as Approval as 

to Terms: to Form: 

t) \.., @ 
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IN WI1NESS WHEREOF, the Port Authority and Lessee have executed 
this Agreement as of the date first above written. 

ATTEST: 

Secretary 

WI1NESS: 

Name: 
Title: 

THE PORT AUTHORITY OF NEW YORK 
AND NEW JERSEY 

By~~~~~~~~~~~~~~ 
Name: Richard M. Larrabee 
Title: Director Port Commerce Dept. 

R TERMINAL, LLC 

By --- /l1 
Name: / :.; 1""" QJ'f l \..V 

Title: l' p; I .1 Q F O 
(~ J ,v~ -

IN WI1NESS WHEREOF Lessee's Parent has executed this Agreement, 
with respect to Section 53 only, as of the date first above written. 
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Exhibit B 

NYCT Reimbursement Program 

Summary. This Exhibit to the Amended and Restated Agreement of Lease dated as of 
January 1, 2013 (the "Lease") between The Port Authority of New York and New Jersey 
(the "P ANYNJ") and New York Container Terminal, LLC ("NYCT") describes the 
reimbursement program (the "Program") pursuant to which enrolled truck operators 
(each a "Participant") will be eligible to be partially reimbursed for tolls paid through 
E-ZPass at PANYNJ crossings onto Staten Island, New York, for the purpose of 
collecting or depositing container cargo or related equipment at NYCT's marine terminal 
(the "Terminal"), as more fully described below. 

Participants who pay tolls using E-ZPass at one of the Port Authority's Staten Island 
Bridges will be eligible to receive a reimbursement, in United States Dollars, of all or a 
specified amount (initially to be all, but NYCT reserves the right to reduce that amount in 
the future in its sole discretion) of the portion of the toll paid that exceeds six and 00/100 
dollars ($6.00) per axle (the "Base Toll"), for up to six (6) axles. Whenever a 
Participant's tag is linked to both eligible and non-eligible toll transactions in a given 
day, the qualified reimbursable crossing will be established by matching the toll 
transaction(s) occurring closest in time to the truck's arrival time(s) at the Terminal. In 
order to qualify for the reimbursement, a Participant arriving between the hours of 5:00 
a.m. ET and 2:59 p.m. ET must call on the Terminal within four (4) hours, and a 
Participant arriving between the hours of 3:00 p.m. ET and 4:59 a.m. ET must call on the 
Terminal within nineteen (19) hours, after crossing one of the Port Authority's Staten 
Island Bridges for the purpose of collecting or depositing container cargo or related 
equipment. A Participant will be reimbursed periodically by electronic funds transfer 
("EFT") to the Participant's designated bank account. Reimbursements will originate 
from an escrow account established by the PANYNJ at JPMorgan Chase Bank, N.A. or 
another major money-center bank for the purpose of facilitating the Program (the 
"Escrow Account") and will flow through a separate operating account established to 
enable NYCT to implement specific reimbursements (the "Operating Account"). 

The PANYNJ will contribute to the funding for the reimbursements, as provided in the 
Lease. NYCT will provide funding for a portion of each reimbursement equal to the 
amount of a Consumer Price Index ("CPI") increase above the Base Toll, using 2008 as 
the base year and based on increases in the CPI for All Urban Consumers - New York
Northem New Jersey-Long Island, NY-NJ-CT-PA (All items, unadjusted 1982-84=100) 
Series Id CUURA101SAO published by the Bureau of Labor Statistics of the United 
States Department of Labor. The PANYNJ will satisfy its contribution obligations by 
depositing funds into the Escrow Account. The PANYNJ will bear sole responsibility for 
all fees and other costs of establishing and maintaining the Escrow Account and the 
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Operating Account, including service fees and other charges arising in connection with 
such accounts. 

NYCT has established the Program as an accommodation only, and the Program will not 
create any right, title or interest on the part of any Participant, applicant or other person to 
join or continue to receive benefit under the Program. NYCT reserves the right to 
modify, suspend or terminate the Program in its entirety or with regard to any Participant 
at any time without notice and without any right to damages or compensation on the part 
of any Participant. 

Eligible Participants. To be eligible to participate in the Program, a truck operator must 
have an active commercial E-ZPass account in good standing (i.e., the operator must have 
settled all outstanding violations that resulted in the assessment of tolls or fees to the 
PANYNJ) and must hold an E-ZPass tag issued by any E-ZPass member agency and 
designated for Class 2, 3, 4, 5 or 6 commercial vehicles. 

In order to become a Participant, an eligible truck operator must have submitted all 
application materials and provide all information, consents, waivers and other 
authorizations as required by NYCT, and have agreed to the terms and conditions set 
forth in the New York Container Terminal Reimbursement Agreement as may be 
amended from time to time. NYCT reserves the right to deny or revoke enrollment in the 
Program to any applicant for any reason. If cleared for participation, a Participant will be 
eligible to commence participation in the Program no later than five (5) business days 
after approval of a complete package of all application materials. 

Eligible Transactions. E-ZPass transactions by a Participant will be eligible for 
reimbursement only if each of the following conditions is satisfied: (i) the E-ZPass 
transaction was made within the applicable four (4) or nineteen (19)-hour gate crossing 
limitation, as set forth above; (ii) the E-ZPass transaction has been posted to the 
Participant's E-ZPass account; and (iii) NYCT can match the qualified gate transaction to 
a recent E-ZPass transaction. A transaction will only be eligible for reimbursement after 
NYCT has verified all relevant transaction and payment information by matching the 
PANYNJ's record of a Participant's E-ZPass transaction at the applicable Port Authority 
Staten Island Bridge with NYCT's record of the corresponding gate transaction. 

Special Truck Transactions. Over-dimensional trucks and any "specials" requiring 
special accommodation by the PANYNJ due to size, weight or other issues will not be 
reimbursed under the Program unless they can pass through an E-ZPass toll lane. In such 
instances, the transaction data provided to NYCT will only represent the toll amount paid 
per axle (up to 6 axles). Neither the "special" toll nor any possible escort fees will be 
included. 

Reimbursement Amount. For each eligible transaction made pursuant to the foregoing 
provisions, a Participant will be reimbursed in the amount calculated in accordance with 
the following formula, as may be amended from time to time (the "Credit Formula"): 

Page 2 of Exhibit B 
NYCT-HHT-4 



the total toll amount paid in an eligible transaction, less the Base Toll (six and 00/100 
dollars ($6.00) per axle) for up to six (6) axles. NYCT reserves the right to increase or 
decrease the Base Toll amount used for this formula as it determines from time to time in 
its discretion. 

Payment of Reimbursement Amounts. A Participant will be reimbursed on a periodic 
basis as determined by NYCT, currently expected to be weekly, subject to delay due to 
circumstances beyond NYCT's control. The reimbursement will be made by EFT from 
the Operating Account. The payment will be made to the ACH bank account of the 
E-ZPass account holder designated in the Participant's application materials or any 
supplement to those materials accepted by NYCT. E-ZPass toll transactions associated 
with E-ZPass tags not included on the E-ZPass account statement ( or "summary view 
statement", as applicable) submitted as part of a Participant's application or any 
additional account statement submitted to NYCT will not be reimbursed. Payments out 
of the Escrow Account and the Operating Account will be made at the direction ofNYCT 
and will be made only in accordance with the guidelines provided in this Exhibit B and 
the Lease. 

Procedure for Release of Funds from Escrow. Subject to the PANYNJ's right, as 
provided in the escrow agreement, to direct the escrow agent to refund to the P ANYNJ 
any amounts deposited in error by the PANYNJ into the Escrow Account, NYCT will 
have the exclusive right to direct the transfer of reimbursement amounts from the Escrow 
Account, and the escrow agent responsible for administering the Escrow Account will 
release the reimbursement amounts pursuant to NYCT's direction. To effect a release of 
the reimbursement amounts from escrow, NYCT will give the escrow agent notice of the 
amount to be disbursed, and, upon receipt of such notice, the escrow agent will transfer 
the designated amounts from the Escrow Account to the Operating Account or, if 
applicable, back to NYCT (~.g., to repay NYCT if NYCT has advanced funds on the Port 
Authority's behalf or in order to return to NYCT funds that NYCT contributed to the 
Escrow Account). NYCT will have the exclusive right to direct the transfer of 
reimbursement amounts from the Operating Account and the P ANYNJ will ensure that 
the bank or other financial institution at which the Operating Account is maintained will 
release funds at NYCT's direction. NYCT will then transfer the designated amounts by 
EFT from the Operating Account to each designated ACH bank account. 

Funding of Escrow Account. The PANYNJ will bear full responsibility for funding the 
Escrow Account as provided in the Lease, and Program reimbursements will be effected 
only if and to the extent the P ANYNJ has provided sufficient funds for the portion of 
such reimbursements to be borne by the PANYNJ (subject to the limitations provided in 
the Lease). NYCT will be responsible for any portion of the Participant reimbursement 
amount that is the result of agreements NYCT has made or may make with truck 
operators for reimbursements in excess of the amount to be provided by the PANYNJ 
(the "NYCT Share"), and NYCT shall repay to the PANYNJ, by direct deposit into the 
Escrow Account, such amounts as are necessary from time to time to replace all amounts 
representing the NYCT Share that have been disbursed from the Escrow Account. 
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NYCT shall promptly notify the PANYNJ in the event of any changes in the Credit 
Formula or the amount of the NYCT Share. 

In the event the amount of funds deposited in the Escrow Account by the PANYNJ is 
insufficient to completely fund the P ANYNJ' s share of all outstanding claims of 
Participants for reimbursement, NYCT will have the right (but no obligation), in its 
discretion, to advance funds to the Escrow Account as may be required to cover the 
shortfall and, in any such instance, as the Escrow Account is replenished NYCT will be 
able to withdraw a corresponding amount with interest to reimburse itself in respect of 
each such advance (or, if elected by NYCT, to treat any such advance funds and the 
interest thereon as a credit against NYCT's future reimbursement obligation in respect of 
Participant reimbursements paid from the Escrow Account and to require that the credit 
be satisfied in respect of subsequent reimbursements that otherwise would have been 
reimbursed to the PANYNJ by NYCT as described in the preceding paragraph). 

The PANYNJ will retain ownership of the funds in the Escrow Account and the 
Operating Account, except to the extent that NYCT has deposited funds pursuant to the 
foregoing advance feature, in which case the parties will retain ownership of the funds 
pro rata based on the amount of funds deposited by each party until NYCT's pro rata 
share has been repaid to NYCT or offset by credits against amounts otherwise payable to 
the Escrow Fund by NYCT in connection with the program. Interest earned on funds 
held in the Escrow Account and the Operating Account will accrue to the benefit of the 
PANYNJ. 

Reporting Obligations; Consent to Audit; Confidentiality. NYCT will provide to 
PANYNJ on a daily basis a list of Program Participants, including such identifying 
information as account holder names, contact information and E-ZPass account and tag 
numbers (the "Participant File"). The PANYNJ will provide to NYCT on a daily basis 
information about all eligible E-ZPass transactions conducted by Program Participants in 
the Participant File, including the time of the transaction, the toll plaza used in the 
transaction, the class of vehicle operated by the Participant, the number of axles on such 
vehicle and the amount of the toll collected, provided that the Participant has previously 
signed and provided to the P ANYNJ an Authorization to Release E-ZPass Information in 
a form and manner approved by the PANYNJ. No information will be released by the 
P ANYNJ in the absence of such an approved authorization. 

NYCT will provide the PANYNJ with a quarterly summary report setting forth for the 
quarter: (i) all deposits into the Escrow Account by NYCT and the PANYNJ; (ii) all 
reimbursements made to Program Participants; (iii) Qualified Expenditures made by 
NYCT (if and to the extent that NYCT has requested that the Port Authority deposit a 
corresponding amount into the Escrow Account) and all throughput rent, if any, paid by 
NYCT to the Escrow Account; (iv) all additional amounts deposited by NYCT or the 
PANYNJ in the Escrow Account, if any, and the nature of such deposits; and (v) interest 
accrued on the Escrow Account funds. 
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In addition to the foregoing, NYCT will allow the PANYNJ to audit its systems, 
processes, business practices and records related to the Program during reasonable 
business hours, upon reasonable advance notice, and at the Terminal, in each case at 
PANYNJ's sole cost and expense. For purposes of such audits, NYCT will retain for not 
less than six (6) years all E-ZPass tag reader data and will provide a mechanism pursuant 
to which P ANYNJ auditors have the ability to access both hard and electronic (in either 
Microsoft Excel or CSV format) copies of all archived records associated with the 
Program. In the event that P ANYNJ auditors wish to remove any such data from the 
Terminal, they will be required to make a formal written request for such removal and 
shall sign a receipt for the dataset provided, at which time NYCT will be released from 
all confidentiality provisions relating to that specific dataset. All NYCT data associated 
with the Program will be backed up by NYCT daily, although such archiving will be 
subject to NYCT's system capacity. 

NYCT and the PANYNJ will treat all data and information related to the Program in 
accordance with the Non-Disclosure and Confidentiality Agreement between NYCT and 
the PANYNJ, dated April 19, 2013. 

Allocation of Other Program Costs. NYCT will install and maintain E-ZPass readers 
at the Terminal and will bear all associated costs. The PANYNJ will bear all of the costs 
of both creating an SFTP environment and delivering the daily reports of Participant 
transactions as described above to such SFTP environment. NYCT will bear all costs of 
developing the software necessary for both delivering the Participant Files to the SFTP 
environment and retrieving the Transaction Files from the SFTP environment, each on a 
daily basis. 
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Exhibit C 

New York Container Terminal ("NYCT") Reimbursement Program 

(the "Program") 

July 1, 2013 
Port Authority-NYCT Business Rules 

1. NYCT is responsible for validating ownership of the E-ZPass tags submitted by 

Program applicants to the extent supported by electronic processing of a PDF version 
of either applicants' E-ZPass Account Statement(s) or E-ZPass Transaction View 

summary downloaded directly from the E-ZPass website. NYCT will not accept 

scanned documents. 

2. NYCT will execute and abide by the requirements of the Non-Disclosure and 
Confidentiality Agreement between NYCT and the Port Authority, dated April 19, 

2013 (the ''NDA"). 

3. NYCT will abide by the Port Authority's "Audit Controls Requirement Contract 

Checklist" as amended and agreed to by both parties. 

4. NYCT will provide to the Port Authority on a daily basis a list of Program 

participants, including such identifying information as account holder names, contact 
information and E-ZPass account and tag numbers (the "Participant File"). 

5. The Port Authority will provide to NYCT on a daily basis only the following 
information about all eligible E-ZPass transactions conducted by Program 
participants: date and time of the transaction; toll plaza used in the transaction; class 

of vehicle operated by the participant; number of axles on such vehicle; and amount 
of the toll collected (the "Transaction File"). 

6. A copy of each "Authorization to Release E-ZPass Information" letter submitted by 
Program applicants to NYCT as part of their application package will be forwarded to 
the Port Authority, either by NYCT or a third party e-signature provider. 

7. To be eligible to participate in the Program, a truck operator must have an active 
commercial E-ZPass account in good standing (i.e., the operator must have settled all 

outstanding violations that resulted in the assessment of tolls or fees owed to the Port 
Authority) and must hold an E-ZPass tag issued by any E-ZPass member agency and 

designated for Class 2, 3, 4, 5 or 6 commercial vehicles. 

8. Companies with outstanding violations resulting in tolls and/or fees owed to the Port 

Authority will not be eligible to participate in the Program unless and until the Port 
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Authority confirms that their accounts have been settled and returned to good 

standing. The tags of such ineligible participants will not be included in the 

Transaction Files and such participants who later settle their accounts with the Port 

Authority will not be retroactively reimbursed for otherwise eligible transactions 

which occurred during periods in which their accounts were not in good standing. 

NYCT will continue to make reimbursements to participants based upon the 

Transaction Files unless otherwise instructed by the Port Authority, and NYCT shall 

not be responsible for erroneous reimbursements made to participants based upon 

incorrect data in the Transaction Files. 

9. Only E-Z Pass transactions for Class 2, 3, 4, 5 or 6 commercial vehicles detected at 

the three Staten Island bridges (Bayonne Bridge, Goethals Bridge, Outerbridge 

Crossing), which have been posted to an E-Z pass account will be eligible for 

reimbursement. Such transactions will only be reimbursed if an associated transaction 

has been conducted at the NYCT within the following timeframes: 

Time ofE-ZPass Transaction 

5:00 a.m. - 2:59 p.m. 

3:00 p.m. - 4:59 a.m. 

Allowable Hours for Arrival at NYCT Gate 

4 hours 

19 hours 

10. Program participants are also eligible for participation in the Port Authority's Truck 

Volume Discount Program. 

11. NYCT will allow the Port Authority to audit its systems, processes, business practices 

and records related to the Program at any time with appropriate advanced notice. 

12. NYCT must retain the entire contents of tag read data for a period of 6 years for audit 

purposes including all instances where Port Authority toll transactions have been 

matched to NYCT entrance transaction data. 

13. NYCT will allow and provide a mechanism whereby Port Authority auditors are to be 

able to access both hard and electronic (Excel or CSV format) copies and all archived 

records associated with the Program. Auditors will request written permission to 

remove any data from the NYCT premises. Once removed, all liability for security 

and confidentiality will rest strictly with the Port Authority for data removed. 

14. All Program data is to be backed up daily with archiving frequency being determined 

by system capacity (i.e. - smaller capacity requires more frequent archiving). 

15. Should a stolen tag be reported to NYCT in writing, the subsequent, updated 

participant file must include the end date of the tag's participation in the Program. If 
the end date is not provided by the participant, the reported date will be used as the 

END DATE. 
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16. NYCT will ensure that the following fields are added to its "Lawson Accounts 
Payable System" for each participant: Bank ABA No; ACH Bank account No.; dollar 

amount. 

17. Whenever a tag is linked to both eligible and non-eligible toll transactions in a given 

day, the amount to be reimbursed will be established by matching the toll 
transaction(s) occurring closest in time to the truck's arrival time(s) at NYCT. 

18. NYCT and the Port Authority will treat all data and information related to the 

Program in accordance with their respective obligations under the NDA. 

19. E-ZPass transactions will become eligible for reimbursement not more than 5 

business days after registration has been completed and accepted by NYCT. 

20. Over-dimensional trucks or any "specials" requiring special accommodations by the 
Port Authority due to size, weight or other issues will not be reimbursed through this 

program unless they can pass through an E-ZPass toll lane. In such instances, the 
transaction data provided to NYCT will only represent the toll amount paid per axle 

(up to 6 axles) exclusive of any toll or fees related to "special" accommodations. 

Neither the "special" toll nor any possible escort fees will be included. 

21. NYCT is to make every reasonable effort to obtain ownership of the source code 

developed for controlling the exchange of E-ZPass data between the Port Authority 
andNYCT. 

22. Disputed claims received by NYCT relating to no-paid transactions, short-paid 

transactions, void-out transactions and/or out-of-gauge transactions must be resolved 
within 60 days of the receipt of any such valid claims by NYCT. 

23. NYCT shall promptly notify the Port Authority in the event of any changes in the 
formula used to calculate the amounts to be reimbursed to Program participants for 

eligible transactions, as well as any changes in the portion of each reimbursement 
amount that is NYCT's responsibility. 
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Exhibit D 

New York Container Terminal ("NYCT") Reimbursement Program 
(the "Program") 

July 1, 2013 

Participant Rules 

1. To be eligible to participate in the Program, a truck operator must have an active 

commercial E-ZPass account in good standing (i.e., the operator must have settled all 

outstanding violations that resulted in the assessment of tolls or fees owed to the Port 
Authority) and must hold an E-ZPass tag issued by any E-ZPass member agency and 

designated for Class 2, 3, 4, 5 or 6 commercial vehicles. 

2. Only toll transactions paid via E-ZPass will be eligible for reimbursement. 

3. Participants will initially be reimbursed for those amounts paid in excess of $6.00 per 

axle (maximum of 6 axles) at Port Authority Staten Island Bridges (Bayonne Bridge, 
Goethals Bridge, Outerbridge Crossing). 

4. E-ZPass tags issued by any E-ZPass member agency will be eligible for participation 
in the program. 

5. Either E-ZPass Account Statement(s) or E-ZPass Transaction View summaries 

reflecting all tags associated with the account to be registered must be downloaded 

directly from the E-ZPass website in PDF format and provided during program 
registration to allow for the verification of account and tag ownership. Toll 
transactions associated with any tags not included on the original E-ZPass Account 

Statement(s) or E-ZPass Transaction View Summaries submitted during program 
registration will not be eligible for reimbursement unless and until additional E-ZPass 

Account Statements or E-ZPass Transaction View summaries including such tags 

have been submitted to NYCT and NYCT has entered them into its Program system. 

6. Consent letters authorizing the Port Authority to release E-ZPass transaction data 

must be signed by the E-ZPass account owner or, in the case of company-owned tags, 
an authorized representative. Such signature is to be provided electronically in 
accordance with NYCT's on-line registration guidelines. 

7. Once a Program account has been established with NYCT, any modifications to the 

tags included in the account must be made via NYCT's on-line system. When tags 
are to be added, an email to NYCT and the Port Authority expressly granting 

permission for the Port Authority to release E-ZPass transaction data to NYCT will 
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be automatically generated and processed (without the need for a signature of any 
type). 

8. E-ZPass transactions will become eligible for reimbursement not more than 5 

business days after registration has been completed and accepted by NYCT. 

9. Participants must inform NYCT of any changes to their E-ZPass account status as it 

relates to eligible tags (i.e. - additional tags, deleted tags, replacement tags, etc.). 
Toll transactions associated with any additional or replacement tags will not be 

eligible for reimbursement un less and until updated account information has been 

provided to NYCT and NYCT has entered such information into its Program system. 

10. Over-dimensional trucks or any "specials" requiring special accommodations by the 

Port Authority due to size, weight or other issues will not be reimbursed through this 
program unless they can pass through an E-ZPass toll lane. In such instances, the 

amount to be reimbursed will only represent the toll amount paid per axle (up to 6 
axles) exclusive of any toll or fees related to "special" accommodations. Neither the 

"special" toll nor any possible escort fees will be included. 

11. Companies with outstanding violations resulting in tolls and/or fees owed to the Port 
Authority will not be eligible to participate in the Program unless and until the Port 

Authority confirms that the account has been settled. 

12. Only E-Z Pass transactions for Class 2, 3, 4, 5 or 6 commercial vehicles detected at 

the three Staten Island bridges (Bayonne Bridge, Goethals Bridge, Outerbridge 
Crossing), which have been posted to an E-Z pass account will be eligible for 

reimbursement. Such transactions will only be reimbursed if an associated transaction 
has been conducted at the NYCT within the following timeframes: 

Time ofE-ZPass Transaction 

5:00 a.m. - 2:59 p.m. 

3:00 p.m. - 4:59 a.m. 

Allowable Hours for Arrival at NYCT Gate 

4 hours 

19 hours 

13. NYCT reserves the right to modify, suspend or terminate the Program in its entirety 

or with regard to any participant at any time without notice and without any right to 
damages or compensation on the part of any participant. 

14. NYCT reserves the right to refuse enrollment in the Program to any participant for 
any reason, including but not limited to failure of any applicant to meet the criteria 

established from time to time by NYCT. 

15. For instances of participant misuse, misrepresentation or violations of Program rules, 

the Port Authority may, at its discretion, demand reparation from the participant for 
amounts previously reimbursed. 
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16. At any time, participants may be asked to provide additional documentation or 

information as deemed necessary by NYCT. 

17. Participants who are voided out by NYCT are eligible for reimbursement unless 

NYCT voids the transactions for situations where such participant is deemed to be at 
fault. 

18. Reimbursed amounts will only be disbursed electronically and directly deposited into 

the participant's bank account using the information provided with the program 

application. The electronic funds transfer will be done weekly. However, funds 
transferred may be delayed due to circumstances beyond NYCT's control, in which 
case transfer will occur when feasible. 

19. Any changes to the bank account information originally provided during program 
enrollment must be made on-line using the login credentials established with NYCT 

during program enrollment. All information provided in the original application (i.e. -

E-ZPass account number, E-ZPass account holder's name, tag numbers, old bank 
number, new bank number, name on bank account, Bank's ABA No., email address, 

contact phone number, etc.) must be provided. 

20. Payee of reimbursed fund will be the E-ZPass Account owner. 

21. NYCT may require participants to revalidate E-ZPass tags on their account 
periodically. 

22. Participants must submit disputed claims within 90 days of the related qualified 
bridge crossing. 

23. Claim forms and related attachments provided by NYCT (available on its website) are 

to be used for claims related to: no-paid transactions; short-paid transactions; void
out transactions and out-of-gauge transactions. 

24. Participants are required to ensure that only one registered E-ZPass tag is mounted in 

or on a vehicle and presented to E-ZPass tag readers during the course of a qualified 
bridge crossing. Any additional E-ZPass tags present in the vehicle at the time of any 

qualified crossing are to be stored in "Read Prevention Bags", which are available 
through either E-ZPass Customer Service Centers or NYCT. In no instance will 

reimbursements be made for more than a single tag read/toll charge for each related 
qualified crossing. 
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EXHIBIT E 

Ownership Structure of 
New York Container Terminal LLC 

Note: 

Ontario Teachers' Pension Plan 
Board 
(Ont.) 

All Ordinary Shares 

GCT Global Container 
Terminals Inc. 

(Ont.) 

Consolidated Terminals, LLC 
(N.Y.) 

New York Container Terminal, LLC 
(N.Y.) 

1. All ownership interests are 100% unless otherwise noted. 

Pendertey Investments 
Limijed 

(Jersey, Channel Islands) 

All Class A Shares 



2013 
2014 
2015 
2016 
2017 
2018 
2019 
2020 
2021 
2022 
2023 
2024 
2025 
2026 
2027 
2028 
2029 

Schedule A 

Base Rental Rates (153.01 Acres) 

Annual Rent($) Monthly Rent ($) Per Acre Rate ($) 

7,867 ,906.32 655,658.86 51 ,420.86 
8,025,264.45 668,772.04 52,449.28 
8,185,769.74 682,147.48 53,498.27 
8,349,485.13 695,790.43 54,568.23 
8,516,474.83 709,706.24 55,659.60 

· 8,686,804.33 723,900.36 56,772.79 
8,860,540.42 738,378.37 57,908.25 
9,037,751.22 753,145.94 59,066.41 
9,218,506.25 768,208.85 60,247.74 
9,402,876.37 783,573.03 61 ,452.69 
9,590,933.90 799,244.49 62,681.75 
9, 782, 752.58 815,229.38 63,935.38 
9,978,407.63 831,533.97 65,214.09 
10,177,975.78 848, 164.65 66,5 18.37 
10,381,535.30 865,127.94 67,848.74 
10,589,166.00 882,430.50 69,205.71 
10,800,949 .33 900,079.11 70,589.83 



Schedule B 

Tier 1 and Tier 2 Rental Rates 

Tier 1 Rental Rate ($) Tier 2 Rental Rate ($) 
(Qualified Containers: (Qualified Containers: 

Lease Year Beginning 122,400 to 336,600) 336,601 and above) 

January 1, 2013 21.00 15.75 

January 1, 2014 21.00 15.75 

January 1, 2015 23.00 17.25 

January 1, 2016 23.00 17.25 

January 1, 2017 23.00 17.25 

January l , 2018 25.00 18.75 

January 1, 2019 25.00 18.75 

January 1, 2020 25.00 18.75 

January 1, 2021 27.00 20.25 

January 1, 2022 27.00 20.25 

January 1, 2023 27.00 20.25 

January 1, 2024 29.00 21.75 

January 1, 2025 29.00 21.75 

January 1, 2026 29.00 21.75 

January 1, 2027 31.00 23.25 

January 1, 2028 31.00 23.25 

January 1, 2029 31.00 23.25 
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SCHEDULEC 

PART I 

Affirmative Action Guidelines - Equal Employment Opportunity 

I. Lessee agrees to comply with and Lessee shall require the 
Contractor, as hereinafter defined, to comply with the provisions set forth hereinafter and 
in subsections (r) and (s) of Section IO of the Agreement to which this schedule is 
attached. The provisions set forth in this Part I are similar to the conditions for bidding 
on federal government contracts adopted by the Office of Federal contract Compliance 
and effective May 8, 1978. 

Lessee agrees fully to comply with and shall require each bidder, 
contractor and subcontractor of Lessee and each subcontractor of a contractor at any tier 
of construction (herein collectively referred to as the "Contractor") fully to comply with 
the following conditions set forth in this Schedule as to each construction trade to be used 
on the construction work or any portion thereof (said conditions being herein called "Bid 
Conditions"). Lessee hereby agrees to commit itself to the goals for minority and female 
utilization set forth below and all other requirements, terms and conditions of the Bid 
Conditions. Lessee agrees to require the Contractor to commit itself to the said goals for 
minority and female utilization set forth below and all other requirements, terms and 
conditions of the Bid Conditions by submitting a properly signed bid. 

II. Lessee agrees to and shall require the Contractor to appoint an 
executive of its respective company to assume the responsibility for the implementation 
of the requirements, terms and conditions of the following Bid Conditions: 

(a) The goals for minority and female participation, expressed in 
percentage terms for the Contractor's aggregate workforce in each trade on all 
construction work are as follows: 

(I) Minority participation: 32% 

(2) Female participation: 6.9% 

These goals are applicable to all the Contractor's construction work 
performed in and for the Premises. 

The Contractor's specific affirmative action obligations set forth herein of 
minority and female employment and training shall be substantially uniform throughout 
the length of the contract, and in each trade, and the Contractor shall make good faith 
efforts to employ minorities and women evenly on each of its projects. The transfer of 
minority or female employees or trainees from contractor to contractor or from project to 
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project for the sole purpose of meeting the Contractor's goals shall be a violation of the 
contract. Compliance with the goals will be measured against the total work hours 
performed. 

(b) The Contractor shall provide written notification to Lessee and Lessee 
agrees to provide written notification to the Equal Opportunity Programs Unit of the Port 
Authority within 14 working days of award of any construction subcontract in excess of 
$10,000 at any tier for construction work. The notification shall list the name, address 
and telephone number of the subcontractor; employer identification number; estimated 
starting and completion dates of the subcontract; and the geographical area in which the 
subcontract is to be performed. 

( c) As used in these specifications: 

(1) "Employer Identification Number" shall mean the Federal 
Social Security number used on the Employer's Quarterly 
Federal Tax Return, U.S. Treasury Department Form 941; 

(2) "Minority" includes: 

(i) Black (all persons having origins in any of the 
Black African racial groups not of Hispanic origin); 

(ii) Hispanic (all persons of Mexican, Puerto Rican, 
Dominican, Cuban, Central or South American 
culture or origin, regardless of race); 

(iii) Asian and Pacific Islander (all persons having 
origins in any of the original peoples of the Far 
East, Southeast Asia, the Indian Subcontinent, or 
the Pacific Islands); and 

(iv) American Indian or Alaskan Native (all persons 
having origins in any of the original peoples of 
North America and maintaining identifiable tribal 
affiliations through membership and participation or 
community identification). 

( d) Whenever the Contractor, or any subcontractor at any tier, 
subcontracts a portion of the construction work involving any construction trade, it shall 
physically include in each subcontract in excess of $10,000 those provisions which 
include the applicable goals for minority and female participation. 

( e) The contractor shall implement the specific affirmative action 
standards provided in sub-subsections (1) through (16) of subsection (h) hereof. The 
goals set forth above are expressed as percentages of the total hours of employment and 
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training of minority and female utilization the Contractor should reasonably be able to 
achieve in each construction trade in which it has employees in the Premises. The 
Contractor is expected to make substantially uniform progress toward its goals in each 
craft during the period specified. 

(f) Neither the provisions of any collective bargaining agreement, nor the 
failure by a union with whom the Contractor has a collective bargaining agreement, to 
refer either minorities or women shall excuse the Contractor's obligations hereunder. 

(g) In order for the nonworking training hours of apprentices and trainees 
to be counted in meeting the goals, such apprentices and trainees shall be employed by 
the Contractor during the training period, and the Contractor shall have made a 
commitment to employ the apprentices and trainees at the completion of their training, 
subject to the availability of employment opportunities. Trainees shall be trained 
pursuant to training programs approved by the U.S. Department of Labor. 

(h) The Contractor shall take specific affirmative actions to ensure equal 
employment opportunity ("EEO"). 

The evaluation of the Contractor's compliance with these provisions shall be based upon 
its good faith efforts to achieve maximum results from its actions. The contractor shall 
document these efforts fully, and shall implement affirmative action steps at least as 
extensive as the following: 

(1) Ensure and maintain a working environment free of harassment, 
intimidation, and coercion at all sites, and in all facilities at which the Contractor's 
employees are assigned to work. The Contractor, where possible, will assign two or 
more women to each phase of the construction project. The Contractor shall specifically 
ensure that all foremen, superintendents, and other supervisory personnel at the Premises 
are aware of and carry out the Contractor's obligation to maintain such a working 
environment, with specific attention to minority or female individuals working at the 
Premises. 

(2) Establish and maintain a current list of minority and female 
recruitment sources, provide written notification to minority and female recruitment 
sources and to community organizations when the Contractor or its unions have 
employment opportunities available, and maintain a record of the organizations' 
responses. 

(3) Maintain a current file of the names, addresses and telephone numbers 
of each minority and female off-the-street applicant and minority or female referral from 
a union, a recruitment source or community organization and of what action was taken 
with respect to each such individual. If such individual was sent to the union hiring hall 
for referral and was not referred back to the Contractor by the union or, if referred, not 
employed by the Contractor, this shall be documented in the file with the reason therefor, 
along with whatever additional actions the Contractor may have taken. 
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(4) Provide immediate written notification to Lessee when the union or 
unions with which the Contractor has a collective bargaining agreement has not referred 
to the contractor a minority person or woman sent by the Contractor, or when the 
Contractor has other information that the union referral process has impeded the 
Contractor's efforts to meet its obligations. 

(5) Develop on-the-job training opportunities and/or participate in training 
programs for the area which expressly include minorities and women, including 
upgrading programs and apprenticeship and training programs relevant to the 
Contractor's employment needs, especially those programs funded or approved by the 
Department of Labor. The Contractor shall provide notice of these programs to the 
sources compiled under sub-subsection (2) above. 

(6) Disseminate the Contractor's EEO policy by providing notice of the 
policy to unions and training programs and requesting their cooperation in assisting the 
Contractor in meeting its EEO obligations; by including it in any policy manual and 
collective bargaining agreement; by publicizing it in the Contractor's newspaper, annual 
report, etc.; by specific review of the policy with all management personnel and with all 
minority and female employees at least once a year; and by posting the Contractor's EEO 
policy on bulletin boards accessible to all employees at each location where construction 
work is performed. 

(7) Review, at least every six months the Contractor's EEO policy and 
affirmative action obligations hereunder with all employees having any responsibility for 
hiring, assignment, layoff, termination or other employment decisions including specific 
review of these items with on Premises supervisory personnel such as Superintendents, 
General Foremen, etc., prior to the initiation of construction work at the Premises. A 
written record shall be made and maintained identifying the time and place of these 
meetings, persons attending, subject matter discussed, and disposition of the subject 
matter. 

(8) Disseminate the Contractor's EEO policy externally by including it in 
any advertising in the news media, specifically including minority and female news 
media, and providing written notification to and discussing the Contractor's EEO policy 
with other Contractors and Subcontractors with whom the contractor does or anticipates 
doing business. 

(9) Direct its recruitment efforts, both oral and written, to minority, female 
and community organizations, to schools with minority and female students and to 
minority and female recruitment and training organizations and to State-certified minority 
referral agencies serving the Contractor's recruitment area and employment needs. Not 
later than one month prior to the date for the acceptance of applications for 
apprenticeship or other training by any recruitment source, the Contractor shall send 
written notification to organizations such as the above, describing the openings, screening 
procedures, and tests to be used in the selection process. 
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(10) Encourage present minority and female employees to recruit other 
minority persons and women and, where reasonable, provide after school, summer and 
vacation employment to minority and female youth both on the Premises and in other 
areas of a Contractor's workforce. 

(11) Tests and other selection requirements shall comply with 41 CFR 
Part 60-3. 

(12) Conduct, at least every six months, an inventory and evaluation at 
least of all minority and female personnel for promotional opportunities and encourage 
these employees to seek or to prepare for, through appropriate training, etc., such 
opportunities. 

(13) Ensure that seniority practices, job classifications, work 
assignments and other personnel practices, do not have a discriminatory effect by 
continually monitoring all personnel and employment related activities to ensure that the 
EEO policy and the Contractor's obligations hereunder are being carried out. 

(14) Ensure, that all facilities and company activities are non segregated 
except that separate or single-user toilet and necessary changing facilities shall be 
provided to assure privacy between the sexes. 

(15) Document and maintain a record of all solicitations of offers for 
subcontracts from minority and female construction contractors and supplies, including 
circulation of solicitations to minority and female contractor associations and other 
business associations. 

(16) Conduct a review, at least every six months, of all supervisors' 
adherence to and performance under the Contractor's EEO policies and affirmative action 
obligations. 

(i) Contractors are encouraged to participate in voluntary associations 
which assist in fulfilling one or more of their affirmative action obligations (sub
subsections (1 )-(16) of subsection (h) above). The efforts of a contractor association, 
joint contractor-union, contractor-community, or other similar group of which the 
Contractor is a member and participant, may be asserted as fulfilling any one or more of 
its obligations under Subsection (h) hereof provided that the Contractor actively 
participates in the group, makes good faith efforts to assure that the group has a positive 
impact on the employment of minorities and women in the industry, ensures that the 
concrete benefits of the program are reflected in the Contractor's minority and female 
workforce participation, makes good faith efforts to meet its individual goals and 
timetables, and can provide-access to documentation which demonstrates the 
effectiveness of actions taken on behalf of the Contractor. The obligation to comply, 
however, is the Contractor's and failure of such a group to fulfill an obligation shall not 
be a defense for the Contractor's non-compliance. 
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G) A single goal for minorities and a separate single goal for women have 
been established. The Contractor, however, is required to provide equal employment 
opportunity and to take affirmative action for all minority groups, both male and female, 
and all women, both minority and non-minority. Consequently, the Contractor may be in 
violation hereof if a particular group is employed in a substantially disparate manner (for 
example, even though the Contractor has achieved its goals for women generally, the 
contractor may be in violation hereof if a specific minority group of women is 
underutilized). 

(k) The Contractor shall not use the goals and timetables or affirmative 
action standards to discriminate against any person because ofrace, color, religion, sex or 
national origin. 

(I) The Contractor shall not enter into any subcontract with any person or 
firm debarred from Government contracts pursuant to Executive order 11246. 

(m)The contractor shall carry out such sanctions and penalties for 
violation of this clause including suspension, termination and cancellation of existing 
subcontracts as may be imposed or ordered by Lessee. Any Contractor who fails to carry 
out such sanctions and penalties shall be in violation hereof. 

(n) The Contractor, in fulfilling its obligations hereunder shall implement 
specific affirmative action steps, at least as extensive as those standards prescribed in 
subsection (h) hereof so as to achieve maximum results from its efforts to ensure equal 
employment opportunity. If the Contractor fails to comply with the requirements of these 
provisions, Lessee shall proceed accordingly. 

( o) The Contractor shall designate a responsible official to monitor all 
employment related activity to ensure that the company EEO policy is being carried out, 
to submit reports relating to the provisions hereof as may be required and to keep records. 
Records shall at least include for each employee the name, address, telephone numbers, 
construction trade, union affiliation if any, employee identification number when 
assigned, social security number, race, sex, status (e.g. mechanic, apprentice, trainee, 
helper, or laborer), dates of changes in status, hours worked per week in the indicated 
trade, rate of pay, and location at which the work was performed. Records shall be 
maintained in an easily understandable and retrievable form; however, to the degree that 
existing records satisfy this requirement, contractors shall not be required to maintain 
separate records. 

(p) Nothing herein provided shall be construed as a limitation upon the 
application of any laws which establish different standards of compliance or upon the 
application of requirements for the hiring of local or other area residents ( e.g., those 
under the Public Works Employment Act of 1977 and the Community Development 
Block Grant Program). 
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( q) Without limiting any other obligation, term or provision under the 
Agreement, the Contractor shall cooperate with all federal, state or local agencies 
established for the purpose of implementing affirmative action compliance programs and 
shall comply with all procedures and guidelines established or which may be established 
by the Port Authority. 

PART II 

Minority Business Enterprises/Women-Owned Business Enterprises 

Lessee agrees to and shall require the general contractor or other 
construction supervisor and each of Lessee's contractors to use every good faith effort to 
provide for meaningful participation by Minority Business Enterprises (MBEs) and 
Women-owned Business Enterprises (WBEs) in the construction work, pursuant to the 
provisions hereof and in accordance with the Agreement. For purposes hereof, Minority 
Business Enterprise (MBE) shall mean any business enterprise which is at least fifty-one 
percentum owned by or in the case of a publicly owned business, at least fifty-one 
percentum of the stock of which is owned by citizens or permanent resident aliens who 
are minorities and such ownership is real, substantial and continuing. For the purposes 
hereof, Women-owned Business Enterprise (WBE) shall mean any business enterprise 
which is at least fifty-one percentum owned by, or in the case of a publicly owned 
business, at least fifty-one percentum of the stock of which is owned by women and such 
ownership is real, substantial and continuing. A minority shall be as defined in paragraph 
II (c) of Part I of this Schedule C. "Meaningful participation" shall mean that at least ten 
percent (10%) of the total dollar value of the construction contracts (including 
subcontracts) covering the construction work are for the participation of Minority 
Business Enterprises and Women-owned Business Enterprises, of which at least one 
percent (1 % ) are for the participation of Minority Business Enterprises. Good faith 
efforts to include meaningful participation by MBEs and WBEs shall include at least the 
following: 

(a) Dividing the work to be subcontracted into smaller portions where 
feasible. 

(b) Actively and affirmatively soliciting bids for subcontracts from 
MBEs and WBEs, including circulation of solicitations to minority and female contractor 
associations. The Contractor shall maintain records detailing the efforts made to provide 
for meaningful MBE and WBE participation in the Work, including the names and 
addresses of all MBEs and WBEs contacted and, if any such MBE or WBE is not 
selected as a joint venturer or subcontractor, the reason for such decision. 

(c) Making plans and specifications for prospective construction work 
available to MBEs and WBEs in sufficient time for review. 
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( d) Utilizing the list of eligible MBEs and WBEs maintained by the 
Port Authority or seeking minorities and women from other sources for the purpose of 
soliciting bids for subcontractors. 

( e) Encouraging the formation of joint ventures, partnerships or other 
similar arrangements among subcontractors, where appropriate, to insure that Lessee and 
Contractor will meet their obligations hereunder. 

(f) Insuring that provision is made to provide progress payments to 
MBEs and WBEs on a timely basis. 

(g) Not requiring bonds from and/or providing bonds and insurance 
for MBEs and WBEs, where appropriate. 

For the Port Authority 

Initialed: 

For Lessee 
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January 1, 2013 
January 1, 2014 
January 1, 2015 
January 1, 2016 
January 1, 2017 
January 1, 2018 
January 1, 2019 
January 1, 2020 
January 1, 2021 
January 1, 2022 
January 1, 2023 
January 1, 2024 
January 1, 2025 
January 1, 2026 
January 1, 2027 
January 1, 2028 
January 1, 2029 

Schedule D 

CMSWRates 

Per Box Fee 

$ 35.00 
$ 35.00 
$ 35.70 
$ 36.41 
$ 37.14 
$ 37.89 
$ 38.64 
$ 39.42 
$ 40.20 
$ 41.01 
$ 41.83 
$ 42.66 
$ 43.52 
$ 44.39 
$ 45.27 
$ 46.18 
$ 47.11 
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ACKNOWLEDGEMENT 

FOR THE PORT AUTHORITY OF NEW YORK AND NEW JERSEY 

STATE OF NEW YORK 

)ss. 

COUNTY OF NEW YORK 

On the cl!±t,,.day of July in the year 2013, before me, 
the undersigned, a Notary Public in and for said state, 
personally appeared PCLfrt e,k__ S ~ 
personally known to me or proved toe on the basis of 
satisfactory evidence to be the individual whose name is 
subscribed to the within instrument and acknowledged to me 
that he executed the same in his capacity, and that by his 
signature on the instrument, the individual, or the person 
upon behalf of which the individual acted, executed the 
instrument. 

NYCT - HHT-4 

RISA A. RESNICK 
Notarv Publ ic. State of New York 

No. 02RE5075256 
Qualified in New Y')ry :oonty I> 

Commission Exp~ 5 , 20_ 



FOR NEW YORK CONTAINER TERMINAL , LLC 

STATE 

)ss. 

COUNTY OF 'R\cLHIV\&v,J) 

On the .Q:J.!" day of July in the year 2013, before me, 
the undersigned, a Notary Public in and for said state, 
personally appeared ::::G l,M.e.g_ ~.JiV&.t... 
personally known to me or proved to me on the basis of 
satisfactory evidence to be the individual whose name is 
subscribed to the within instrument and acknowledged to me 
that he/she executed the same in his/her capacity, and that 
by his/her signature on the instrument, the individual, or 
the person upon behalf of which the individual acted, 
execut ed the instrument. 

Notary Mlic 

VALERIE R~NEGRO 
NOlaly Public. State of New York 

No. 01 AE6137946 
Q.iaJttlecf in Rir.hmonci Countv 

Term Expires Oacembar 5 201;., 
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July 24, 2013 

NEW YORK CONTAINER TERMINAL, LLC 
300 Western Avenue 
Staten Island, New York 10303 

THE PORT AIJRIORRY OF NY & NJ 

R.M. Larrabee 
Director, Port Commerce Deportment 

RE: Howland Hook Marine Terminal- Lease No. HHT-4 between The Pmi Authority of New 
York and New Jersey (the "Port Authority") and New York Container Tenninal, LLC 
("NYCT") - Dated as of June 30, 1995, as amended (the "Lease") 

Ladies and Gentlemen: 

In the course of the negotiation of the Amended and Restated Agreement of Lease dated as of 
JanuaTy 1, 2013 between the Port Authority and yourselves (the "Amended Lease"), amending 
and restating the Lease, you have raised issues relating to the settlement of the pavement (the 
"Settlement Problem") in the portion of the leased premises known as the "Patio Area", the 
boundaries of which are shown on Exhibit A, comprising approximately 11.2 acres+/-. You 
have said that the Po1i Authority bears responsibility, pursuant to the Lease, for remedying the 
Settlement Problem. We disagree with your position, and feel that the Lease clearly allocates to 
you the responsibility for addressing the Settlement Problem. 

In the interest of resolving this issue, however, the Port Authority will work with you in good 
faith to detennine the root causes of the Settlement Problem. In this cmmection, we understand 
that you have retained an engineering consultant to investigate the condition of the stonn 
drainage system under the Patio Area (the "Storm Drainage System"), including the design and 
construction of and paving over the Stom1 Drainage System from 1999 through 2002 and various 
repairs made thereto by the Port Authority prior to January 1, 2011 (the "Port Authority Design 
and Repairs"), and the degree to which the manner and extent of the Po1i Authority Design and 
Repairs have contributed to the Settlement Problem. The Port Authority, in addition to 
cooperating with your consultant, will unde1iake a similar investigation. 

Working with our respective consultants and, to the extent necessary, with a third, independent 
consultant, we will endeavor to arrive at a common understanding as to the underlying causes of 
the Settlement Problem. Specifically, we will attempt to an1.ve at a common understanding as to 
the following issue (the "Issue"): Whether the Pmi Authority Design and Repairs have, to any 
degree (including any failure of or inadequacy in the performance of the same), contributed to 
the cause of the Settlement Problem; and, if so, the percentage contributed to such causation 

225 Pork Avenue South, I I th Floor 
New York, NV 7 0003 
T: 2 I 2 435 42 7 8 F: 2 7 2 435 420 7 
r/orrobee@panynj.gov 



THE PORT AUTHORITT OF NY & NJ 

NEW YORK CONTAINER TERMINAL, LLC July 24, 2013 

(such percentage, the "Port Authority Share"). We will endeavor to reach a common 
understanding by November 30, 2013 (or such later date as we both may agree). 

In the event that the paiiies have not reached a common understanding by that date, we recognize 
your preference to have an impartial, binding process to settle the Issue, and accordingly we 
agree to a reference of the Issue to arbitration by a single arbitrator in accordance with the 
Commercial Arbitration Rules of the American Arbitration Association (the "AAA"), conducted 
in Manhattan. The arbitrator will be chosen by the AAA if the paiiies are unable to agree on a 
single individual. Each party shall submit to the arbitrator and exchange with each other in 
advance of the hearing such party's final position as to what the percentage should be that 
constitutes the Port Authority Share, and the arbitrator shall be limited to selecting only one or -
the other of the two percentages submitted. Subject to the foregoing, we will work with you to 
prepare and agree on such other rules relating to the arbitration as would allow the Issue to be 
resolved in a fair and commercially reasonable maimer. The costs of the arbitration will be 
shared equally by the parties to this letter, provided, that each party shall be responsible for the 
costs of its own counsel, consultants and other persons acting on its behalf. 

To the extent that the Issue is resolved by a detennination, by either the pmiies' mutual 
understai1ding or the arbitrator's decision, that the Port Authority Design and Repairs have 
contributed to the Settlement Problem, the Port Authority shall implement the following remedy: 
upon such detennination, and from time to time thereafter upon NYCT's request, the Port 
Authority will excavate areas within the Patio Area where settlement has occuned, and will 
repair or replace in an appropriate mam1er ( as determined by the P01i Authority in its sol.e 
discretion, consistent with the continued use of the Patio Area for the storage of empty 
containers) portion(s) of the Storm Drainage System (if any) underlying such areas, and backfill 
and repave, and/or replace pavers in, such areas; provided, however, that in the event that the 
P01i Author1ty Share is less than fifty percent (50%), the aforesaid mam1er ofrepair or 
replacement shall be at NYCT'S reasonable discretion (subject to the provisions of Section 20 of 
the Amended Lease, entitled "Maintenance and Repair"), and NYCT may, at its option, itself 
perform such repair or replacement (subject to the approval process for construction and repairs 
under the Amended Lease); provided, further, that inespective of the percentage of the Port 
Authority Share, the Port Authority shall bear the Port Authority Share of the cost of such repair 
or replacement, and NYCT shall be responsible for the balance of such cost; provided, still 
further, that in the event that the Port Authority Share is zero, the provisions of this side letter 
shall be of no further force and effect. 

In all events, it is understood that tenns proposed by this side letter, in the event it is detern1ined 
by the parties' mutual understanding or by the arbitrator's decision that the Port Authority Share 
is greater than zero, are subject to due P01i Authority authorization, including, if necessary, 
authorization from the Port Auth01ity' s Board of Commissioners. We agree with you that, 
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NEW YORK CONTAINER TERMINAL, LLC July 24, 2013 

subject to such authorization, nothing in the Amended Lease will impact or oven-ide the 
provisions of this side letter or the process and responsibilities herein; and, subject to such 
authorization, the provisions of this side letter concerning repair of the Patio Area will 
supplement the Amended Lease and, to the extent inconsistent with the provisions of the 
Amended Lease, will control. 

Please indicate your agreement with the foregoing by signing where indicated below and 
returning to the undersigned a signed counterpart of this letter. Thank you. 

l en.:ruly yours, 

~ rrabee 
Director 
Port Commerce Department 

Accepted;-d~ ed : 
:NEW YORK co ' T TERMINAL, LLC 

B~ ;n'\ j\ ~ 
J ar.5 Devine , .... 
President and CEO .. ··· 

,,,,-:;,.•: ,, ".r"'' /.,., 

Approval as to Approval as to 
Terms: Form: 

3 





ASSIGNMENT OF LEASE 
WITH ASSUMPTION AND CONSENT (Lease No . HHT-4) 

THIS AGREEMENT, made as of December 31, 2004, by THE 
PORT AUTHORITY OF NEW YORK AND NEW JERSEY (hereinafter called 
"the Port Authority"), a body corporate and politic created by 
Compact between the Stat es o f New York and New Jersey, with the 
consent of the Congress of the United States of America, having 
an office for the transaction of business at 225 Park Avenue 
South, in the Borough of Manhattan, in the City, County and State 
of New York 10003, and HOWLAND HOOK CONTAINER TERMINAL, INC . 
(he reinafter called "the Assignor"), a corporation organized and 
existing under the laws of the State of New York, with an office 
for the transaction of business at 300 Western Avenue, Staten 
Island, New York 10303, and New York Container Terminal, Inc. 
(hereinafter called "the Assignee"), a corporation organized and 
existing under the laws of the State of New York, with an offi ce 
for the transaction of business at 300 Western Avenue, Staten 
Island, New York 10303, the representative of which Assignee is 
James J . Divine . 

WITNESSETH, THAT: 

WHEREAS, the Assignor desires to assign to the Assignee 
that certain Agreement of Lease dated as of June 30, 1995, made 
by and between the Port Authority and the Assignor, and 
hereinafter, as the same has been heretofore amended and 
extended, called "the Lease", covering the Howland Hook Marine 
Terminal, in the Borough of Staten Island, in the County of 
Richmond and State of New York; and 

WHEREAS, the Port Authority is willing to consent to 
such assignment on certain terms, provisions, covenants and 
conditions: 

NOW, THEREFORE, in consideration of the covenants and 
mutual agreements herein contained, the Port Authority, the 
Assignor a nd the Assignee hereby agree as follows: 

1. The Assignor does hereby assign, transfer and set 
over to the Assignee , and its successors, to its and their own 
proper use, benefit and behoof forever, the Lease, to have and to 
hold the same unto the Assignee and its successors from the 31st 
day of December, 2004, for and during all the rest, residue, and 
remainder of the term of the letting under the Lease, subject 



nevertheless to all the terms, provisions, covenants and 
conditions therein contained; and the Assignor does hereby 
assign, transfer and set over unto the Assignee and its 
successors, all right, title and interest of the Assignor in and 
to a certain deposit (whether of cash or bonds or letter of 
credit) in the amount of Four Hundred Thousand Dollars and No 
Cents ($400,000.00) made by the Assignor with the Port Authority, 
as security for the performance of the terms, provisions, 
covenants and conditions of the Lease, but subject to the 
provisions of the Lease and to any claim or right to the said 
deposit or any part thereof heretofore or hereafter made or to be 
made on the part of the Port Authority. 

2. The Port Authority hereby consents to the foregoing 
assignment. Notwithstanding anything herein to the contrary, the 
granting of such consent by the Port Authority shall not be, or 
be deemed to operate as, a waiver of the requirement for consent 
(or consents) to each and every subsequent assignment by the 

Assignee or by any subsequent assignee, nor shall the Assignor be 
relieved of liability under the terms, provisions, covenants and 
conditions of the Lease by reason of this consent of the Port 
Authority or of one or more other consents to one or more other 
assignments thereof. 

3. The Assignor agrees that this assignment of the 
Lease and this consent of the Port Authority thereto shall not in 
any way whatsoever affect or impair the liability of the Assignor 
to perform all the terms, provisions, covenants and conditions, 
including without limitation thereto the obligation to pay rent, 
of the Lease on the part of the lessee or tenant thereunder to be 
performed, and that the Assignor shall continue fully liable for 
the performance of all the terms, provisions, covenants and 
conditions, including without limitation thereto the obligation 
to pay rent, on the part of the lessee or tenant thereunder to be 
performed. The liability of the Assignor as set forth in this 
paragraph shall remain and continue in full force and effect as 
to any and every renewal, modification, or extension of the Lease 
whether in accordance with the terms of the Lease or by a 
separate or additional document, and notwithstanding any such 
renewal, modification, or extension, whether or not the Assignor 
has specifically consented to such renewal, modification, or 
extension. The liability of the Assignor hereunder shall in no 
way be affected by the failure of the Port Authority to obtain 
the Assignor's consent to any such renewal, modification or 
extension notwithstanding that the Port Authority had previously 
obtained such consent with respect to a prior renewal, 
modification, or extension. 
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4. The Assignee does hereby assume the performance of 
and does hereby agree to perform all the terms, provisions, 
covenants and conditions, including without limitation thereto 
the obligation to pay rent, contained in the Lease, to be 
performed on the part of the lessee or tenant thereunder, as 
though the Assignee were the original signatory to the Lease. 
The execution of this instrument by the Port Authority does not 
constitute a representation by it that the Assignor has performed 
or fulfilled every obligation required by the Lease; as to such 
matters the Assignee agrees to rely solely upon the 
representation of the Assignor. 

5. The liability of the Assignor hereunder shall in no 
way be affected by: 

(a) The release or discharge of the Assignee in 
any creditors', receivership, bankruptcy or other similar 
proceeding; or 

(b) The impairment, limitation or modification of 
the liability of the Assignee or its estate in bankruptcy, or of 
any remedy for the enforcement of the Assignee's said liability 
under the Lease, resulting from the operation of any present or 
future provision of the Bankruptcy Code or any other statute or 
from the decision of any court having jurisdiction over the 
Assignee or its estate; or 

(c) The rejection or disaffirmance of the Lease 
in any creditors', receivership, bankruptcy, or other similar 
proceeding; or 

(d) Any disability or any defense of the 
Assignee. 

6. This Agreement may be executed in counterparts. 

7. Neither the Commissioners of the Port Authority nor 
any of them, nor any officers, agent or employee thereof, shall 
be charged personally by the Assignor or by the Assignee 
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with any liability or held liable to either of them under any 
term or provision of this Agreement, or because of its execution, 
or because of any breach or attempted or alleged breach thereof. 

IN WITNESS WHEREOF, the Port Authority, the Assignor 
and the Assignee have executed these presents as of the date 
first hereinabove set forth. 

ATT'.J:~} // / 

'0th(,1~ 
) .,, 

THE NEW YORK 

ASSfSTANT SECRETARY 

ASSIGNOR: 

ER TERMINAL, 

Secretary 

ATTEST: INC. 
~---

>. 
Secretary 

(Title) President ~--,~~~~~~---:-,-~~ 

(Corporate Seal) 
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STATEOFNEWYORK ) 
) SS. 

COUNTY OF NEW YORK ) 

. _on the d...f ~ day of ]J ~ the year 2oq&!~W.~lf! undersigned, a Notary 
Pubhc m and for said state, personally appeared O!R::r.TQR '0-R" ·"'01•1.i::-R"J:D~ , 
personally known to me or proved to me on the basis of sa11sfilctoA,-~~~~n~e to be the individual(s) 
whose name( s) is (are) subscribed to the within instrument and acknowledged to me that he/she/they 
executed the same in his/her/their capacity(ies), and that by his/her/their signature(s) on the 
instrument, the individual(s), or the person upon behalf of which the individual(s) acted, executed 
the instrument. , 

LUCY 1 '.":"C'::''~.''1 

STATE OF )/tu, Lfi,.._;._ ) 
~iu,,6 ~ ) SS. 

NOTARY,':.- .: \ i:~, ~i1YORK 
lln O/·AM(,.101070 

QUA11,:fp· ~· 11,,, 'OUNTY 
MY C0(1,,\:,.; lllJ,, ·" .,,H s ,~uv 3, 2007 

COUNTYO,. ,~ ) 

On the ~ D fh day of]ccm 'i<--in the~ar 2004, before.i\me, t!ie undersigned, a Notary 
Public in and for said state, personally appeared ·1~.,1:'.,1 Q, J)(A,~ , 
personally known to me or proved to me on the bast of satisfaftory evidence to be the individual( s) 
whose name(s) is (are) subscribed to the within ins rument and acknowledged to me that he/she/they 
executed the same in his/her/their capacity(ies), and that by his/her/their signature(s) on the 
instrument, the individual(s), or the person upon behalf of which the individual(s) acted, executed 
the instrument. -------- ---- --- -- --- ---- 11,\Lt,__. ,,, ,,,, 17. ; _~ ~ __, 

(;r,;r;111l:i i'1, r, ,!' C«.Lt~"'..,~- (~_,._...__-
j-1, •. :'Y Pub!ic, Ste:·,. 1< ;. · ·,. '< ·· ~ 

:::r·: :'<1 ::iJn -"'Ll i .· .: (. _ , (notariaJb'eal d stamp) 
(,,, [•,! _l ::I f11cl11110:1,r: '"' ~ l 

, ...... ~··1,,,.,,,r1'-X')1,, ... c ,..,/L""l 
• l • ,!1 1 1! J.)IU, I r 111,..J_ .L.- •• -· 

STATE OF fili..vl/: .. f-- - - __ ) _______ --- ------

,~il ) SS. 

COUNTY OF ~.,._,_~~ 

"') ~ " . _on the cxO. day ofJl th'-~ l.._in th~ear 2004--l?efo~me~ the undersigned, a Notary 
Pubhc m and for said state, personally appeare fVl'U..4,/ (J . J),1.,~ , 
personally known to me or proved to me on the b · sis of satisi{ctoryevidence to be the individual(s) 
whose name(s) is (are) subscribed to the within instrument and acknowledged to me that he/she/they 
executed the same in his/her/their capacity(ies), and that by his/her/their signature(s) on the 
instrument, the individual(s), or the person upon behalf of w~ch the individual(s) acted, executed 

the instrument. {.,,'. l-~ v :J.. ,(~~ 
,,, L•,11ilt\Lid:c,"il , _.,/.-· 1.t.. 1"--t ~ 

,- , p I re ct;:ilP. r)i: ·\1n,,, ' :·, ·:,?;-V ,U}l : ~ · · · { • (notaria seal and stamp) 

.J·1 )JI 
\,' ' 
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