FOI #16703

Olivencia, Mildred

From: roblongnecker@jovetree.com

Sent: Thursday, February 18, 2016 11:36 AM

To: Olivencia, Mildred

Cc: Torres-Rojas, Genara; Van Duyne, Sheree; Ng, Danny; Shalewitz, William
Subject: Freedom of Information Online Request Form

Information:

First Name: Robert

Last Name: Longnecker

Company: Jovetree Capital

Mailing Address 1: 165 W 66th St
Mailing Address 2:

City: NYC

State: NY

Zip Code: 10023

Email Address: roblongnecker@jovetree.com
Phone: 9172139320

Required copies of the records: Yes

List of specific record(s):

I am looking for the final contract with amendments between the Port Authority and Boingo Wireless or its
subsidiary New York Telecom Partners for the installation and operation of DAS and Wi-Fi networks at the
World Trade Center. Article link below. If available, | would like to see minutesdocuments that discuss how
competing RFP bids were analyzed and ranked. If you have questions, | can be reached at: 917-213-9320
http:www.fiercewireless.comtechstoryboingo-wireless-installing-das-wi-fi-networks-new-yorks-world-trade-
center2014-08-12



THE PORT AUTHORITY OF NY & NJ

March 8, 2016 FOI Administrator

Mzr. Robert Longnecker
Jovetree Capital

165 W. 66th Street
NYC, NY 10023

Re: Freedom of Information Reference No. 16703
Dear Mr. Longnecker:

This is in response to your February 18, 2016 request, which has been processed under the Port
Authority’s Freedom of Information Code, copy enclosed, for 1. a copy of the final contract
with amendments between the Port Authority and Boingo Wireless or its subsidiary New York
Telecom Partners for the installation and operation of DAS and Wi-Fi networks at the World
Trade Center. 2. If available, I would like to see minutes documents that discuss how competing
RFP bids were analyzed and ranked.

Please be advised that we have searched our files and found no documents responsive to item 2
of the request. The records that may have been responsive to item 2, to the extent that they
existed, were likely destroyed at The World Trade Center on September 11, 2001.

Material responsive to item 1 of your request can be found on the Port Authority’s website at
hitp://corpinfo.panynj.gov/documents/16703-LPA/. Paper copies of the available records are
available upon request.

Certain portions of the material responsive to your request are exempt from disclosure as, among
other classifications, personal privacy and security.

Please refer to the above FOI reference number in any future correspondence relating to your
request.

Very truly yours,

—

Danny Ng
FOI Administrator

Enclosure

4 World Trade Center, 18th Hoor

150 Greenwich Street

New York, MY 10007

7212435 3642 F: 212 435 7555
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' AGREEMENT

TELECOMMUNICATIONS NETWORK ACCESS SYSTEM

THIS AGREEMENT, made as of the 26th day of August, 1999, by
and between THE PORT AUTHORITY OF NEW YORK AND NEW JERSEY
(hereinafter called the “Port Authority™) a body corporate and
politic created by Compact between the States of New York and New
Jersey, with the consent of the Congress of the United States of
America and having an office at One World Trade Center, .in the
_ City, County and State of New York, and NEW YORK TELECOM
PARTNERS, LLC, a limited liability company organized under the
laws of the State of Delaware, having an office and place of
business at 158 Third Street, Mineola, New York 11501, -(herein-

after called the “Permittee“) whose representatlve is Richard J.
DiGeronimo. -

WITNESSETH, THAT:

NOW, THEREFORE, for and in consideration of the foregoing,
and of the covenants and agreements herein contained, the Port
Authority and the Permittee hereby agree as follows:

Section 1. . Definitions

*Additional Port Authority Facilities” shall have the
meaning set forth in Section 2.

“Ad]nsted Gross Recelpts" shall have the meanlng set forth
in Section 5.

“Adjusted Gross Recelpts Fee Component" shall have the
meaning set forth in Section 5. : .

‘Airports" shall mean the John F. Kennedy International

Airport, LaGuardia Airport and Newark: Internatlonal Ajrxport,
collectively.




“Ancillary Towers® shall have the meaning set forth in
Section 2.

“annual Period® shall have the meaning set forth in Section

“Bage Net Present Value Amount” shall have the meaning set
forth in Section 36.

. “Base Unamortized Capital Amount“ shall have the meanlng set
forth in Section 36.

'Baeic Port Authority Facilities” shall have the meaning set
_ forth in Section 2, -

“Basic Port Authority Facilities Construction Work
Completion Date” shall mean the earlier to occur of: (i) the
tenth (10th) day following the date on which the Port Authority
‘has delivered certificates as provided for in Section 7(g) (i),
with reéspect to all of the Basic Port Authority Facilities, or
(ii) the date the System at each of the Basic Port Authority
Facilities has been tested and accepted by at 1east one Cellular
Carrier User and one PCS Carrier User. :

“Billing Periods" shall have the meaning set forth in
Section 44. :

“Business Days* shall mean Mondays to Fridays, inclusive,
legal holidays excepted. '

“Carrier Agreement” shall have the meaning set forth in
Section 2.

“Carrier Users” shall have the meaning sep7f6rth in Section

"Causes or conditions beyond the control of the Port
Autherity,"shall mean and include acts of God, the elements,
weather conditions, tides, earthquakes, settlements, fire, acts
of Governmental authority, war, shortage or labor or materials,
acts of third parties for which the Port Authority is not
responsible, injunctions, strikes, boycotts,. picketing,
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slowdowns, work stoppages, labor troubles or disputes of every
kind (including all those affecting the Port Authority, its
contractors, suppliers or subcontractors) or any other condition
or circumstances, whether similar to or different from the
foregoing (it being agreed that the foregoing enumeration shall
not limit or be characteristic of such conditions or
circumstances) which is beyond the control of the Port Authority
or which could not be prevented or remedied by reasonable effort
and at reasonable expense.

_ “Cellular Carrier Users” shall mean a Carrier User that
provides “Commercial Mobile Service” using frequencies assigned
by the Federal Communications Commission for cellular |
telecommunications use prior to the designation of frequencies
for use by "“PCS Carrier Users” (as hereinafter defined).

: “Chief Engineer” shall mean the Chief Engineer of the Port
Authority. ' L

*Commencement_Date“-shall have the meaning set forth in
Section 4.

. “Commercial Mobile Serv1ce“'she11 have the meaning set--forth-. - ..
- in 47 U.8.C. §332°(d) (1), as the same may hereafter be amended
I'from time- to time.

-“Consumptlon and Demand” shall have the meaning set forth in
Section 44. :

“Covered Facilities* shall have the meaning set forth in
Sectlon 2.

'“Default Available Cash” shall have the meanlng set forth in
Sectlon 25.

_ “Facility” shall mean one or more facilities owned by or
leased to the Port Authority.

“Governmental Authority” or “Governmental Authorities” shall
mean federal, state, municipal and other governmental
authorities, boards and agencies, except that neither term shall
be construed to include The Port Authorlty of New York and New
Jersey. . : :




“Gross Receipts” shall have the meaning set forth in Section

“Gross Receipts Fee Component” shall have the meanlng set
forth in Section 5.

“Hazardous Substances” shall include, without limitation,
any pollutant, contaminant, toxic oxr hazardous waste, dangerous
substance, potentially dangerous substance, noxious substance,
toxic substance, flammable, explosive, radiocactive material, urea
formaldehyde foam insulation, asbestos, polychlorinated
biphenyls (PCBs), chemicals known to cause cancer or reproductive
toxicity, petroleum and petroleum products and other substances
declared to be hazardous or toxic, or the removal of which is
required, or the manufacture, preparation, production,

. generation, use maintenance, treatment, storage, transfer,
handling or ownershlp of which is restrlcted ‘prohibited,
regulated -or penalized by any Laws.

“In Kind Servlces“ shall have the meaning set forth in-
Section 16.

“In Klnd Services Budgeted Amount” shall have the meanlng
set forth in Section 16.

“Initial System Cap1ta1 Cost“ shall have the meanlng set
‘forth in Section 8. -

*Initial System Construction Work” shall have the meanlng
set forth in Section 7.

“*Initial Term” shall have the meaning set forth in Section

“Interim System Operator" shall have the meanlng set forth
in Section 25. : '

“Laws” shall mean all laws, ordinances, orders, enactwents,
‘resolutions, rules, requirements, directives and regulations of
any Governmental Authority now or at any time hereafter in effect
as the same may be amended, or supplewented.

“Loan Agreement® shall have the meaning'set forth in Section
25. -




*Loan Amount™ shall have the meaning set forth in Section
25.

*Local Multipoint Distribution Service” shall have the
meaning set forth in 47 Code of Federal Regulations Parts 1 and
101, as the same may hereafter be amended from time-to-time.

*Minimum Fee” shall have the meaning set forth in Section S.

*Minimum Carrier User Annual Contribution® shall have the
meaning set forth in Section 5.

*Minimum Paging Carrier User Annual Contribution® shall have
the meaning set forth in Section 5.

“NYUCC” shall mean the New York Uniform Commercial Code
(McKinney’s Consolidated Laws) . '

‘Objectionable Interference" shall have the meaning set
forth in Sectlon 46.

"PCS Carrier Users” shall mean a Carrier User providing
Commercial Mobile Services for which a license from the Federal
Communications Commission is required in'a personal
communications service established pursuant to the proceeding
“entitled “Amendment to the Commission’s Rules to Establish New
Personal Communications Services”. or any successor proceedlng,_as
described in 47 U 8.C. Sec. 153 (27). ' '

.‘Partial Use Certlficate" shall have the meaning set forth
in Sectlon 7. : :

"Paging Only Carrier Agreement” shall have the meanlng set
forth in Sectlon 2.

“Paging Carrler User" shall have the meaning set forth in

© Section 2.

*Person” shall wmean not only a natural person, corporation
or other legal entity, but-shall also include two oxr more natural
persons, corporations or other legal entities acting jointly as a
firm; partnership, unincorporated assoc1atlon: consortlum, joint
venture or otherw1se.




*Personal Wireless Service” shall have the meaning set forth

in 47 U.s.C. §332(c) (7) (C), as the same may hereafter be amended
from time-to-time.

“Port Authority Facility” shall mean one or more facilities
owned by or leased to the Port Authority. : '

“Port of New York District” shall have the meaning set forth
in N.Y. Unconsolidated Laws §6403 (McKinney).

~ “Project Lender” shall have the meaning set forth in Section
25, -

*Prudent Engineering and Operating Practice” shall mean the
practices, methods and acts (including those engaged in or
- approved by engineers and operators generally with respect to
- systems the same as or similar to the System) that in the
exercise of reasonable judgment in light of the facts known at
‘the time a decision is made or an action is taken, would be
expected to accomplish the desired result in a workmanlike manner

and in compliance with applicable laws and rellablllty and safety
standards.

“Renewal Term” shall have the meaning set forth in Section
34. -

"Replacement Project Lender” shall have the meaning set -
forth in Section 25. '

“Satellite-based Communications Service shall mean the
services currently regulated under 47 Code of Federal Regulations
Part 25, as the same may be amended from time-to-time.

*System” shall have the meaning set forth in Section 2.

*Systemn Operations“ shall have the meaning set forth in
Section 2.

“Taking or Conveyance” shall have the meaning set forth in
SECtlon is. o

“Term"'shall have the meaning set forth in-Seotion 4,




*Tenant Alteration Application” shall have the meaning set
forth in Section 7.

*Termination Amount” shall have the meaning set forth in
Section 36.

“Tower Gross Receipts” shall have the meaning set forth 1n
Section 5. -

“Wariable Fee” shall have the meaning set forth in Section

Section 2, Scope_of agzggmggt - Pe;migtee'g Rights 6f User

{a) (i) The Permittee shall have the rlght to
1nstall operate and maintain a wireless telecommunications
network access system (the “System”) at the Port Authority
- Facilities specified in Exhibit A annexed hereto and hereby made.
a part hereof for shared use by those wireless communications
carriers (“Carrier Users”) that have entered into, or subsequent
to this date of this Agreement enter iqto{ a certain *Carrier
Agreement” with the Permittee, in form satisfactory to the Port
Authority, providing for the use of the System solely for the
. purposes set forth in paragraph (¢), below, and as more fully
described in the Carrier Agreement. Certain matters with respect
to the_Carrierngreement are set forth in Section 27, below. . The .
Permittee shall furnish the Port Authority with a true copy of
each fully-executed Carrier Agreement it enters into with any.
Carrier User. The Permittee shall be obligated to install,
operate and maintain the System in those Port Authority
Facilities listed on Exhibit A and designated as “Basic Port
Authority Facilities* whether or not any Carrier User or Paging
Carrier User has agreed to use the System at such Basic Port
Authority Facilities: The Permittee shall be obligated to
install, operate and maintain the System in one or more :
additional Port Authority Facilities listed on Exhibit A and
designated as *Additional Port Authority Facilities,” provided
however that the Permittee shall only be obligated to install .the
System, or any components thereof, at an Additional Port. -
Authority Facility when one or more Cellular Carrier Users and
one or wore PCS Carrier Users have each requested to use the
System at such Additional Port Authority Facility pursuant to the
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terms of its Carrier Agreement, provided however that the
Permittee shall only be obligated to install the System, or any
components thereof, (x) at the Port Authority Bus Terwminal
("PABT”) when one or more Cellular Carrier Users (not including
Bell Atlantic Mobile) and one or more PCS Carrier Users have each
requested to use the System at the PABT, and. (y) in the Port
Buthority Trans-Hudson Corporation’s (*PATH*) subterranean or
enclosed ground rail transit tubes (as distinguished from its
rail transit lines running in open areas at ground level and all
portions of its passenger stations) when one or more Carrier
Users: (i) have requested to use the System in all or part of the
aforesaid PATH facilities and {ii) have agreed to pay or provide
for the payment of all of the costs of constructing the System in
all or the portion of the aforesaid PATH facilities in which the
System is to be constructed. Such obligation to install shall
pertain only to that part of the PATH facilities requested by
such Carrier Users. The Basic Port Authority Facilities,
together with the Additional Port Authority Facilities in which
the System is installed in accordance with the provisions of this
Agreement, are sometimes hereinafter referred to as “Covered
Facilities. Paging Carrier Users using the System only in ‘
connection with the operation of paging devices shall enter into.
a *Paging Only Carrier Agreement” with the Permittee with the
consent of the Port Authority. : : :

{(ii) The *Summary Ba51s of Design* of the System,
_including the technlcal standards therefor, is contained in
Exhibit B, annexed hereto and hereby made a part herecf. The
installation, operation and maintenance of the System are
hereinafter collectlvely referred to as the “System Operatlons.

(b} In addition to System_Operat;ons, the Permittee
shall have the non-exclusive right to install radio transmission
towers (*Ancillary Towers”) at locations at Port Authority
Facilities as and to the extent approved by the Port Authority in
its sole and absolute discretion. The Permittee may mount '
exterior antennas on Ancillary Towers, other existing towers or
towers otherwise constructed by the Permittee as components of
the System as and to the extent approved by the Port Authorlty in
its sole and’ absolute dlscretlon.

_ (c) The System shall be installed, operated and )
. maintained by the Permittee for the transmission or reception of
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wireless telecommunications signals to or from end-user customers
of Carrier Users using mobile or portable devices located at the
Covered Facilities. BAll radio signals received or transmitted to
or by such end-user customers shall be only in the portion of the
electromagnetic radio frequency spectrum (i) described in Exhibit
C, annexed hereto and hereby made a part hereof, or (ii) now or
-hereafter allocated or assigned under federal law to a Commercial
Mobile Service, Personal Wireless Radio Service, Local Multipoint
Distribution Service or a Satellite-Based Communications Service.
In no event shall the Permittee be afforded any rights with
respect to any rooftop areas, facilities, structures or
installations at the World Trade Center and elsewhere at the
World Trade Center, except (i)} such pointQto-point microwave
transmitters, receivers and other equipment installed by the
Permittee that are necessary for, and are used only in connection
with the System and (ii) at the shopping concourse and PATH
Station levels.

_ (d) The Permittee may install, operate and maintain as
a part of the System an equal access in-building backbone
facility, on a non-exclusive basis, for use by all interested
specialized wireless telecommunications service carriers offering
telecommunications services to end user -customers using mobile,
portable or fixed wireless devices in offices and nearby areas at
the Port Authority World Trade Center towers and 'in the terminal
buildings at the Airports, subject to the consent of the:
operators of such terminals. Such in-building backbone facility
shall be used only to connect equipment utilizing the portion of
the electromagnetic radio frequency spectrum (i) identified in
‘Exhibit €, or (ii) now or hereafter allocated or assigned under
Federal Law to a Commercial Mobile Service, Personal Wireless
Radio Service, Local Multipoint Distribution Service or a
‘Satellite-Based Communications Service. Construction of such
‘backbone facility must be completed on or before the date set
forth in subparagraph (c) (ii) of Section 7 for the completion of
- the 1nsta11at10n of the System in such Port Authority Facility.

*SectiOn 3. ittee’ ermitt d ivities
: and Certain Obligations

(a) The Permittee shall operate the System so as to
. accommodate all interested Carrier Users and Paging Carrier Users
on a non-discriminatory basis (to the extent provided in Section
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3.3 of the Carrier Agreement) up to the design capacity of the
System at the locations specified in Exhibit A. The limitation
on service by Persons other than the Permittee, as set forth in
Section 17, shall be applicable throughout the Term.

(b} The Permittee ghall not conduct any other form of
business activity than System Operations and shall not own or
control any other Person or own any equity interest in any other
Person. The aforesaid restriction shall not be applicable to the
Project Lender, a Replacement Project Lender or a Qualified '
System Operator in connection with the performance of System
Operations by any such party, provided that in no event shall any
such . party also be a Carrier User. -

(c) Senior representatlves of the Permlttee shall meet
with Port Authority representatives monthly during the
construction of the System and quarterly thereafter {(or at such
other times as may be specified by the Port Authority) to discuss
the financial and operational performance of the System. At’such
meetings, the Permittee’s representatives shall discuss (i) the
impact of any changes in the wireless communications industry,’
(ii) the financial and operational performance of the System, and
(iii) any steps the Permittee is taking to assure that all
appropriate technological developments are incorporated into the
System on an on-going basis and in order to comply with the
provisions of paragraph (a), above. :

Section 4. = Term

- (a) The term of this Agreement shall commence on the-
date first set forth on the first page hereof (herelnafter '
sometlmes referred to as the “Commencement Date") and shall,
unless sooner terminated, expire on the day preceding the
fifteenth (15th) anniversary of the Commencement Date (the
*Initial Term”)

(b) The Permittee shall have the right to extend the
term of this Agreement (the “Renewal Term”) in accordance with
Section 34. - -

{e¢)} The “Term” shall mean the texm of the Agreement in -
effect at any partlcular time. - : :

e
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Section 5. Fees
I. MINIMUM FEE

{a) (i) The Permittee shall pay to the Port
Authorlty a Minimum Fee separately for each Annual Period durlng
the Term for the privileges described in this Agreement at the
annual rates set forth below, payable as follows:

(1) With respect to the portion of the Term from
the “Commencement Date” to the day preceding the “Basic
Port Authority Facilities Construction Work Completion
Date,” in advance, in quarterly installments on the
Commencement Date and on the first day of each Octbber,
January, April and July thereafter, in each case.with
respect to the calendar quarter during which such date
occurs, . including any part of -such calendar quarter

- that occurs during the Term -and on or before the day
preceding the Basic Port Authority Facilities
Construction Work Completion Date.

(2) With respect to the portion of the Term from
and after the Basic Port Authority Facilities
Construction Work Completion Date to the expiration

“date of this Agreement, in arrears, in quarterly
installments commencing on the first to occur Jf the
last day of January, April, July and October, as the
case may be, in the calendar quarter following the
calendar quarter during which the Basic Port ARuthority
Facilities Construction Work Completion Date occurs and
on the last day of the first month of each calendar
quarter thereafter, including the first said date
following the expiration date of this Agreement, in-
each case with respect to the calendar quarter ending
on the last day of the preceding month. For example,
if the Basic Port Authority Facilities Construction
Work Completion Date occurs on January 15, the next
quarterly installment of the Minimum Fee shall be
payable on July 31.

: " {ii) If the Commencement Date occurs on a day which is
other than the flrst day-of a calendar quarter, the Minimum Fee
for the portion of the calendar quarter during which the
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Commencement Date occurs following such date shall be the amount
of the quarterly installment described in this paragraph (a)
prorated on a daily basis and shall be payable on the
Commencement Date. The quarterly installment of the Minimum Fee
payable during the calendar quarter in which the Basic Port
Authority Facilities Construction Work Completion Date occurs
shall not be prorated. If the Initial Term expires on a date
which is other than the day immediately prior to the first day of
a calendar quarter, the Minimum Fee for the portion of the
‘calendar guarter during which the expiration date of the Initial
Term occurs, to and including such date, shall be the amount of
the quarterly installment described in this paragraph (a)
prorated on a daily basis. If this Agreement expires on a date
which:is other than a day immedidtely prior to the first day of a
calendar quarter, the Minimum Fee for the portion of the calendar
quarter during which the expiration date occurs, to and including
such date, shall be the amount of the quarterly installment .
described in this paragraph (a) prorated on a dally bagis.

{b} Minimum Fees are as follows:

(i) For the First Annual Period, in the sum of
One Hundred Sixty-nine Thousand Eight Hundred Sixty-

three Dollars and One. Cent ($169,863.01), in the amount

of Forty-three Thousand Eight Hundred Thirty-five

Dollars and Sixty-two Cents ($43,835.62) on August 30,

1999 and in the amount of One Hundred Twenty-six

Thousand Twenty-seven Dollars and Thirty-nine Cents

($126,027.39) on October 1, 1999, without any proration

of any of the aforesaid sums or amounts pursuant to any
" other provision of this Agreement.

(ii) For the Second Annual Period, the sum of Five
Hundred Thousand Dollars and No Cents ($500,000.00).

(1ii) For the Third Annual Period, the sum of
Seven Hundred Sixty-three Thousand Thirteen Dollars and
~ 8ixty-nine Cents ($763,013..69). '

(iv) For the Fourth Annual Period, the sum of One |
Million Two Hundred Fifty Thousand Dollars and No Cents

($1,250,000.00) and for the Fifth Annual Period, the -
_sum of One Million Two Hundred Fifty Thousand Dollars
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and No Cents ($1,250,000.00).

(v) For the Sixth Annual Period, the sum of One
Million Three Hundred Twenty Thousand One Hundred
Thirty-six Dollars and Ninety-six Cents '
($1,320,136.96).

'(vi) For the Seventh Annual Period, the sum of One
Million Four Hundred Fifty Thousand Dollars and No -
Cents ($1,450,000.00) and for the Eighth Annual Period,
the sum of One Million Four Hundred Fifty Thousand
Pollars and No Cents ($1,450,000.00). '

_ (v11) For the Ninth Annual Period, the sum of
One Million Five Hundred Seventy-two Thousand Seven
Hundred Thirty-nine Dollars and Seventy Cents
($1,572,739.70) .

. (viii) For the Tenth Annual Period, the sum of
One Million Eight Hundred Thousand Dollars and No Cents- -

(§1,800,000.00), for the Eleventh Annual Period, the

" sum of One Million Eight Hundred Thousand Dollars and

No Cents ($1,800,000.00) and for the Twelfth Annual

Period, the sum of One Million Eight Hundred Thousand

Dollars and No Cents {$1,800,000.00) .

(ix) For the Thirteenth Annual Period, the sum of
One Million Nine Hundred-five Thousand Two Hundred Five
Dollars and Forty-four. Cents ($1 905 205.44) .

(x) For the Fourteenth Annual Period, the sum of
Two Million One Hundred Thousand Dollars and No Cents
($2,100,000.00) and for the Fifteenth Annual Period, _
the sum of Two Million One Hundred Thousand Dollars and
 No Cente (82,100, ooo 00). '

(xi) For the portlon of the Sixteenth Annual -
Period during which this Agreement would be in effect
if the Lessee does not exercise its right to extend

"rthls Agreement pursuant to Section 34, below, the sum

. ‘of One Million Three Hundred Sixty-three Thousand Five
Hundred Sixty-one Pollars and sixty Cents
($1,363,561.60), without any proration thereof pursuant
"to any other provision of this Agreement '
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{c) If the Permittee exercises its right to extend
this Agreement pursuant to Section 34, below, the Permittee shall
~Pay to the Port Authority a Minimum Fee for the privileges
described in this Agreement, separately for each Annual Period
during the Renewal Term, at the annual rates set forth below, in
arrears, in quarterly installments on January 31, 2015 and on the
last day of each April, July, October and January thereafter, in
each case with respect to the calendar quarter ending on the last
day of the preceding month:

- (1) For the portion of the Sixteenth Annual
Period which shall fall during the Renewal Term, the
sum of Seven Hundred Thirty-six Thousand Four Hundred
Thirty-eight Dollars and Forty Cents ($736,438.40),

“without any proration thereof pursuaht to any other
provision of this Agreement. '

(ii)'For the Seventeenth Anndal Period, the sum of
Two Million. One Hundred Thousand Dollars and No Cents
(62,100, 000 00) .

_(111) For the Elghteenth Annual Period, the
sum of Two Million Two Hundred Five Thousand Two
Hundred Five Dollars and Forty-two Cents
(s2, 205 205. 42) :

- {iv) For the Nineteenth Annual Pericd, the sum of
Two Million Four Hundred Thousand Dollars and No Cents
($2,400,000.00), for the Twentieth Annual Period, the
sum of Two Million Four Hundred Thousand Dollars and No
Cents ($2,400,000.00) and for. the Twenty-first Annual
Period, the sum of Two Million Four Hundred Thousand
Dollars and No Cents ($2,400,000. 00}.

.{v) For the ngnty-sgcond Annual Period, the sum
of Two Million Four Hundred Thirty-five Thousand Sixty-
eight Dollars and Forty-two Cents ($2,§35,068.42).

{vi) For the Twenty-third Annual Period, the sum
- of Two Mllllon Five Hundred Thousand. Dollars and No
Cents ($2,500, 000 00) and for the Twenty—fourth Annual
Period, the sum of Two Million Five Hundred Thousand
~Dollars and No Cents ($2,500,000. oo) o
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{(vii) For the Twenty-fifth Annual Period, the
sum of Two Million Five Hundred Thirty-five Thousand
Sixty-eight Dollars and Forty-one Cents
($2,535,068.41) . '

{(viii) For the Twenty-sixth Annual Period, the sum
of One Million Six Hundred Eighty-eight Thousand Two
Hundred Nineteen Dollars and Eighteen Cents
($1,688,219.18), without any proration thereof pursuant
to any other provision of this Agreement.

(d) In the event the Permittee seeks to install
portions of the System at one or more Port Authority Facilities,
or major portions thereof (such as individual airport terminals),
during an Annual Period, and the Port Authority has not made
_arrangements with the lessees or other occupants thereof to
permit the Permittee to install the System at such locations, the

Mipimum Fee for such Annual Period shall be equitably adjusted.

- I1. VARIABLE FEE

(a} ° The Permittee shall pay to the Port Authority a

- Variable Fee for each Annual Period during the iInitial Term or
the Renewal Term, ag the case may be. The Variable Fee shall be
-determined by ascertaining separately for each Annual Period the
amount which is the greater of (i) the Adjusted Gross Receipts
Fee Component or (ii) the Gross Receipts Fee Component and
subtracting from the amount thus determined the Minimum Fee
payable for such Annual Period, ‘including, without limitation,
any applicable proration or equitable adjustment of such Minimum
Fee. No other proration of the Variable Fee shall be applicable.

(b) (i) The Variable Fee shall be payable in
quarterly installments and computed, at the percentage rates set

. forth below, based on the reasonably determined projection of the

amount to be due for the entire Annual Period prepared by the -
Permittee and approved by the Port Authority, such approval not
to be unreasonably withheld, not later than sixty (60) days prior
to the commencement of each Annual Period:. The Variable Fee.
ghall be payable for each Annual Period in equal quarterly
installments on the last day of January, April, July and October,
" in each case with respect to the calendar quarter ending on the
last day of the immediately preceding calendar month (for
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example, the Variable Fee shall be payable on July 31 for the
calendar quarter April 1 to June 30) and for every calendar
quarter or part thereof thereafter in any Annual Period during
the Initial Term or the Renewal Term as the case may be. '

(ii) Within sixty (60) days following the end of
each Annual Period the Permittee shall compute the actual amount
of the Adjusted Gross Receipts Fee Component and the Gross
Receipts Fee Component for the Annual Period and compute the
Variable Fee based on the greater of the Adjusted Gross Receipts
Fee Component or the Gross Receipts Fee Components. In the event
the actual Variable Fee shall exceed the total of the quarterly
installments actually paid by the Permittee with respect to such
Annual Period, the Permittee shall pay to the Port Authority the
difference between the actual Variable Fee for the preceding
Annual Period and the total of the said gquarterly installments
paid by the Permittee. In the event the total of the said
quarterly installments paid by the Permittee to the Port :
Authority shall exceed the actual Variable Fee for the preceding
Annual Period, the Port Authority shall pay the amount of such .
excess to the Permittee. In either such case, the required
payment shall be made not later than ten (10) business days
following the date of the notice from the Permittee to the Port.
Authority setting forth its computation of the actual Variable
Fee for the 1mmed1ate1y preceding Annual Period.

II1. ADDITIONAL FEES

(a) In addition to all other fees payable under this
Agreement, the Permittee shall pay to the Port Authority an
Additional Fee which shall be determined by ascertaining
separately for each Annual Period the amount determined in
accordance with paragraph (c) below. No proration of the
Additional Fee shall be applicable. -

{b) The Additional Fee shall be payable, in quarterly
installments and computed at the percentage rates set forth
below, based on the reasonably determined projection of the
" amount to be due for the entire Annual Period prepared by the
Permittee and approved by the Port Authority, such approval not .
to be unreasonably withheld, .on the last day of each January, -
April, July and October in each case with respect to the calendar
quarter endlng on the last day of the 1mmed1ate1y preceding
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calendar month (for example, the Additional Fee shall be payable
on July 31 for the calendar quarter April 1 to June 30} and for
~every such calendar quarter or part thereof thereafter occurring
during the Initial Term or the Renewal Term as the case may be.
In the event the actual Additional Fee shall exceed the total of
the quarterly installments actually paid by the Permittee with
respect to such Annual Period, the Permittee shall pay to the
Port Authority the difference between the actual Additional Fee
for the preceding Annual Period and the total of the said
quarterly installments paid by the Permittee. In the event the
total of the said quarterly installments paid by the Permittee to
the Port Authority shall exceed the actual Additional Fee for the
preceding Annual Period, the Port Authority.shall pay the amount
of such excess to the Permittee. In either .such case, the '
required payment shall be made not later than ten (10) business
days following the date of the notice from the Permittee to the
Port Authority setting forth its computation of the actual
Additional Fee for the immediately preceding Annual Period.

(¢) The Additional Fee for each Annual Period shall be
the sum of: ' _ ‘

(i) Fifty-five percent (55%) of World Trade
Center Towers and Airports Adjusted“Gross Receipts,
plus C ' ; :

(ii} Eighty Percent (80%) of Tower Gross
Receipts. - _ '

IV. MINUTES OF USE (“MOU‘S) CHARGES BY THE. PERMITTEE

The Permittee shall, in addition to.charging Carrier Users
fixed fees for usage of portions of the System, charge each
Carrier User a fee based upon its usage of the System in excess.
of a threshold amount, such fee initially to be established on an
MOU basis, it being understood that such methodology may be .
modified with the prior written consent of the Port Authority.
The said fee shall be within the range set forth in the form of
Carrier Agreement attached hereto, hereby made a part hereof and -
marked “Exhibit D,” unless the Port Authority shall consent to a
modification thereof. - The Permittee may, on a fair, reasonaple-
‘and non-discriminatory basis, - offer Carrier Users an opportunity
to obtain a discounted rate for such MOU’'S on a pre-paid, “use it
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or lose it,” basis, subject to the prior written approval of the
Port Authority of a range and structure of discounts, to be

proposed by the Permittee, such approval not to be unreasonably
withheld. |

V. FEE RELATED DEFINITIONS

“"Adjusted Gross Receipts” for each Annual Period shall mean
Gross Receipts less the sum of the following: -

- {i) For a management fee:

For the First Annual Period and the Second Annual
Period, the sum of Three Hundred Thousand Dollars and
No Cents ($300,000.00);

'For the Third Annual Period and each Annual Period
thereafter during the Initial Terwm; the sum set forth.
above, plus an additional amount equal to the greater
of: (x) an amount equal to the product obtained by
multiplying the sum set forth above by a fraction the
numerator of which shall be the number of peointsg, or

" major fraction thereof, that the Consumer Price Index
published for the December immediately preceding such
Annual Period has increased over the Corisumer Price
Index published for December, 1999, and the denominator
of which shall be the Consumer Price Index published _
for December, 1999 (the “CPI Adjustment Amount”)} or (y)

" the CPI Adjustwent Amount determined in accordance with
this subparagraph for the preceding Annual -Period.

For the purposes of this Agreement, the term.
“Consumer Price Index* shall mean the Revised Consumer
Price Index for All Urban Consumers (CPI-U), New York-
Northern New Jersey-Long Island (NY-NJ-CT), All Items,
unadjusted 1982-1984=100 published by the Bureau of
Labor Statistics of the United States Department of -
Labor. 'In the event that: (a) the base periocd of 1982-
1984 for the Consumer Price Index is at any time

hereafter changed to any other period, then the

" Congumer Price Index for any calendar month of December.
. used for purposes of this Agreement shall be recomputed
“ ~accordingly; or (b) the Consumer Price Index is not in
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publication at a time when its use is required
hereunder, then the Port Authority shall select and
apply a similarly comparable index in determining the
additional amounts payable pursuant to this
subparagraph (i) and pursuant to subparagraphs {ii) and
(111), below.

(ii) For an administrative and professional fee to
cover (1) customary accounting and legal services, (2)
administrative services, including any expenses associated
with a trustee providing the independent auditing of minutes
of use by Carrier Users, and (3) other miscellaneous
expenses, including office expenses such as rent, computers
and other supplies: -

For the First Annual Period and the Second Annual
Period, the sum of Two Hundred Twenty-£five Thousand
Dollars and No Cents ($225,000.00}; :

For the Third Annual Period and each Annual Period
thereafter during the Initial Term, the sum set forth
above, plus an additional amount egual to the greatex
of: (x) the CPI Adjustment Amount or (y) the CPI
Adjustment Amount determined in accordance with
subparagraph (i), above, for the precedlng Annual
Perlod

“(iid) For a replacement reserve:

For the First Annual Period and the Second Annual
Period, the sum of One Hundred Thousand Dollars and No
Cents {$100,000.00); ' '

For the Third Annual Period and each Annual Perlod
thereafter during the Initial Term, the sum set forth
above, plus an additional amount equal to the greater
of: (x) the CPI Adjustment Amount or (y)} the CPI

- Adjustment Amount determined in accordance with
subparagraph (i), above, for the preceding Annual
Period. Any unexpended replacement reserve shall
constitute Gross Receipts during the Annual Period in
which this Agreement expires or is sooner terminated.
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{iv) The annual amortization, over the Initial Term,
of amounts paid by the Permittee in connection with its
acquisition of rights of access and use, as approved by the
Port Authority, pursuant to Section 6{b) of this Agreement.

(v} 2Amounts paid by the Permittee in each Annual
Period for debt service (but not including debt service on
any “Non-Recurring Capital Amounts,” as hereinafter
defined), provided however that in no event shall the total
amount of the principal of the debt on which the debt
service qualifies for a deduction under this .clause (v)

.exceed the sum of Three Million Five Hundred Thousand
:Dollars and No Cents ($3,500,000.00) and the intexrest rate

on such debt shall be not greater than twelve percent (12%)

'-per annum or such lower annual rate obtained by the

Permittee.

(vi) Amounts paid by the Permittee in each Annual
Pericd to unaffiliated third parties (unless otherwise
consented to by the Port Authority) for engineering services
in connection with the Initial System Construction Work
(during the First and Second Annual Periods only), System
maintenance, monitoring, fiber optic carriage and insurance,
all to parties and under agreements approved by the Port
Anthority

Avii) For transaction costs associated with the
negotiation and execution of ‘this Agreement, for the First
Annual Period, only, the sum of One Million Dollars and No

-Cents ($1,000,000.00).

In the event the expiration of the Initial Term or the

Renewal Term, as the case may be, shall occur on a day other than
last day of an Annual Period, the amounts to be deducted from
'Gross Receipts in subparagraphs. (i}, (ii), (iii)} and (iv), above,
shall be prorated on a daily basis. '

wAdjusted Gross Receipts Fee Component” shall mean:

(1) -For each Ahhﬁél Period dufing the Initial
Term: Flfty Percent (50%) of Adjusted Gross Receipts.

(2) For the Fifteenth Annual Period {the Annual

: _-20-.




Period during which the Renewal Term occurs): Fifty-
three and one-half Percent (53.5%) of Adjusted Gross
Receipts.

{(3) For each Annual Period thereafter occurring
during the Renewal Term: Sixty Percent (60%) of
2djusted Gross Receipts.

§%£; *Annual Period” shall mean one calendar year commencing
on January 1 and ending on December 31. The period from the
Commencement Date to the next occurring December 31 shall be the
First Annual Period and the next Annual Period from January 1 to
December 31 shall be the Second Annual Period and so forth.

*Gross Receipts” shall mean all moniesareCEived or. .
receivable (unless and until any amount is deemed to be
uncollectible in accordance: with generally accepted accounting
principles) by the Permittee for sales made or services rendered

-=_through the System including without limitation for the

transmission of communications signals originating on, .
terminating on or carried through any portion of the System.
Gross Receipts shall include all revenues (but not debt incurred-
by the Permittee} except for any sums collected and paid out for
any sales tax, direct excise tax or other similar tax or any
governmental or regulatory fees or any other pass-through or
ancillary fees that the Permittee is required by law to collect
and upon which the Permittee derives no revenue or profit. Gross
Receipts shall not include Tower Gross Receipts or World Trade
Center Towers and Airports Gross Receipts, nor shall Gross
Receipts include ({a) "“entrance fees” paid by Carrier Users in an
amount not to exceed $500,000.00 per Carrier User, or (b) any
other non-recurring payments made by Carrier Users to the
Permittee that are (i) properly allocable, with the concurrence
of the Port Authority, to the capital construction of portions of
‘the System, (ii) are in addition to sums otherwise due to the.
Permittee from the Carrier Users for the use of the System and
(iii) are expended by the Permittee prior to the end of the
second Annual Period following the Annual Period im which such
“payments are made  (such amounts being herein referred to as *“Non-
Recurring Capital Amounts”). Any such payments to the Permittee
_not so expended by the Permittee shall be deemed Gross Receipts _
in the Annual Period immediately following the expiration of such.
second Annual Period.
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*Gross Receipts Fee Component” shall mean:
(i) For each Annual Period during the Initial Term:

(1) For the First Annual Period, the Second
Annual Period and the Third Annual Period Zexro Percent
{0%) of Gross Receipts.

(2) For the Fourth Annual Period, the Fifth
. Annual Period and the Sixth Annual Period: Flfteen
Percent (15%)of Gross Receipts.

_ {(3) For the Seventh Annual Period, the Eighth
Annual Period and the Ninth Annual Period: Eighteen
Percent (18%)_of Gross Receipts.

(4) For the Tenth Annual Period, the Eleventh
Annual Period, the Twelfth Annual Period and the
Thirteenth Annual Period: Twenty Pexrcent (20%) of Gross
Receipts.

{5) For the Fourteenth Annual Period, the
Fifteenth Annual Period, the Sixteenth Annual Period
and each Annual Period thereafter through the
expiration date of this Agreement, if this Agreement is
not extended pursuant to Section 34 below: Twenty-flve
Percent (25%) of Gross Receipts. :

(ii) ‘For each,Annual Period_during the Renewal Term:

(1} For the Sixteenth Annual Periocd, the
Seventeenth Annual Period and the Eighteenth Annual
Period: Twenty-five Percent (25%) of Gross Receipts.

(2} For the Nineteenth Annual Period, the
Twentieth Annual Period, the Tweénty-first Annual
Period, the Twenty-second Annual Period, the Twenty-
third Annual Period, the Twenty-fourth Annual Pexriod,
the Twenty-fifth Annual Period, the TWenty—sixth Annual
~Period-and each Annual Period thereafter through the

expiration date of this Agreement: Thirty Percent (30%)
. of ‘Gross Receipts.; \
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"Tower Gross Receipts” shall mean all monies received
Oor receivable (unless and until any amount is deemed to be
uncollectible in accordance with generally accepted accounting
principles} by the Permittee for the mounting or use of antennas
which do not comprise any part of the System on Ancillary Towers
or existing towers. Tower Gross Receipts shall include all
revenues from the mounting or use of antennas as aforesaid except
for any sums collected and paid out for any sales tax, direct
excise tax, real estate tax, personal property tax or other
similar tax or any governmental or regulatory fees or any other
pass-through or ancillary fees that the Permittee is required by
law to collect and upon which the Permittee derives no revenue oxr
profit. Tower Gross Receipts shall not include monies received
by the Permittee at any time in connection with antennas which
are installed on a tower within thirty (30) days after the
completion of construction of such tower by the Permittee; monies

received in connectxon with such antennas shall instead be Gross
Receipts,

‘World Trade Center Towers and Airports Gross Receipts”
shall mean all monies received or receivable in an Annual Period
(unless and until any amount is deemed to be uncollectible in
accordance with generally accepted actounting principles) by the

-Permittee for the use, by all specialized wireless
telecommunications service carriers offering telecommunications
vservices to end user customers using mobile, portable or fixed
wireless devices in offices and nearby areas at the Port
Authority World Trade Center Towers and in the terminals at the
Airports, of the in-building fiber optic backbone facility to be
installed by the Permittee, pursuant to the provisions of
paragraph (d) of Section 2, in the World Trade Center Towers

- (excluding the shopping concoursé and PATH Station levels) and in
the terminals at the Airports. World Trade Center Towers and
Airports Gross Receipts shall include all revenues from the use
- of the in-building fiber optic backbone facility as aforesaid
except for any sums collected and paid out for any sales tax,
direct excise tax, real estate tax, personal property tax or
other similar tax or any governmental or regulatory fees or any
other pass- through or ancillary fees that the Permittee is

" required by law to collect and upon which the Permlttee derlveS-
no revenue or profit.
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*World Trade Center Towers and Airports Adjusted Gross
Receipte” gshall mean, for each Annual Period, World Trade Center
Towers and Airports Gross Receipts reduced by the sum of: (i}
Five Percent (5%) of World Trade Center Towers and Airports Gross
Receipte for such Annual Period (which represents an allowance
for administrative costs), (ii) the annual amortization, over the
remainder of the Initial Term, of capital expenditures not
financed by debt and made by the Permittee for the purposes set
forth in clause (iii), below, and (iii) the amounts of principal
and interest due and payable by the Permittee during such Annual
Period that are properly allocable to debt incurred by the
Permittee for the installation by the Permittee of an in-building
fiber:optic backbone facility in the World Trade Center Towers
and in the terminals at the Airports, for use by all specialized
wireless telecommunications service carriers offering
telecommunications services to end user customers using mobile,
_portable or fixed wireless devices in offices and nearby areas at
the Port Authority World Trade Center Towers (excluding the
shopping concourse and PATH Station levels) and in the terminals
at the Airports. -

Section 6. Leases of Facilities

(a) The Permittee hereby acknowledges that certain of
the Facilities operated by the Port Authority are leased by the
Port Authority from third parties and that the permission granted
-hereunder with respect to any such Facility shall in any event
terminate with the expiration or termination of the Port
Authority’s lease for such Facllity The Port Authority has
"delivered to the Peruniittee true and correct copies of an
agreement with the City of New York for the lease of John F.
Kennedy International Airport and an agreement with the City of
Newark for the lease of Newark International Airport.

{(b) In the event the lease or other agreement pursuant
to which the Port Authority operates one or more of the Port.
Authority Facilities is terminated or expires, title to and. .
ownership of the portion or portions of the System located at -
such Port Authority Facility shall thereupon vest -in the
Permittee without any further -act or deed by the Permittee. : Upon
such termination or expiration, the Minimum Fee -shall be . .
equitably abated. If the Port Authority reacquires a leasehold
interest in, a right to operate or manage, or title to or
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ownership of such Port Authority Facility after such termination
or expiration, and provided the System is then operable or can be
made operable by the Permittee within twelve (12) months after
such reacquisition, then this Agreement, and the Permittee’s and
the Port Authority’s rights and obligations thereunder, shall be
reinstated with respect to such Port Authority Facility for the

balance of the Term without any further action or deed by the
Permittee.

{c) (i) The Permittee hereby further acknowledges
that portions of the Facilities where System Operations may occur
are now or in the future may be under lease or permit from the
Port Authority to third parties for their occupancy and use and

that the Permittee, by independent arrangement with such third
- parties, shall use commercially reasonable efforts to acquire the
right or rights of access and use in such areas as are necessaxry
for System Operations in instances in which such rights of access
- and use are not reserved to the Port Authority under the terms of
- such leases or permits, and as a component of such independent
arrangements, the Permittee must use commercially reasonable
efforts to arrange with such third parties for the supply to the
Permittee of the facilities, utilities and services it may
regquire for use in connection with System Operations, including
without limitation and without limiting the applicability of
.Section 7, below, the installation of any telecommunications,
electrical or other wires, conduits, ducts and pipes.

(ii) The Port Authority has made and hereby makes
no representation or warranty as to the location, size, adequacy,
suitability or availability of any facilities, utilities or
services to be used by the Permittee in the exercise of its
privileges under this Agreement. To -the best of the Port
Authority’s knowledge as of the date of the execution of this
Agreement, no material restrictions on the Permittee’s access to
or use of those portions of the Port Authority Facilities where
the System is proposed to be installed by the Permittee, as
described in the Summary Basis of Design attached hereto as
Exhibit B, are contained in any lease or permit from the Port
Authority to any third party except for the interior and the
exterior of the passenger terminals at each Airport (it being
understood and agreed that for purposes hereof, .the Port '
Authority’s knowledge consists solely of the actual knowledge
following due inquiry, of those.Port Authority employees having
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primary responsibility for the implementation of the Port
Authority’s obligations under this Agreement). Upon the request
of the Permittee, the Port Authority will use commercially
reasonable efforts to identify to the Permittee representatives
of third parties with whom the Permittee may discuss independent
- arrangements for the rights of access to and use of those
portions of the Port Authority Facilities where System Operations
may occur that are under lease or permit to such third parties.
The Port Authority will use commercially reasonable efforts to *
assist the Permittee in the Permittee's efforts to obtain the
rights of access and use as described above, and in connection
therewith and as an accommodation to the Permittee, will not
require, and will use commercially reasonable efforts to ensure
that such third parties will not require, the Permittee to pay
any fees or charges to such third parties as a condition to
obtaining such rights of access and use. The Port Authority
shall reimburse the Permittee for any such fees or charges that
are reasonably paid by the Permittee following consultation with
the Port Buthority. '

(iii) In the event of the expiration or earlier
termination of any independent arrangement between the Permittee
and a third party providing for rights of access and use to those
portions of Port Authority Facilities where System Operations may
occur, the privilege granted under this Agreement shall be
suspended with respect to the areas covered by such independent
arrangement until a new independent arrangement can be
established and the Minimum Fee shall be equitably adjusted as
provided in Section 5 I.(d). 1In the event of any inconsistency
- between the terms of any such independent arrangement with a
third:party, as aforesaid, and the terms of this Agreement, the
terms «of this Agreement shall contxrol. The Port Authority shall
use commercially reasonable efforts to reserve to itself for the
benefit of the Permittee any right of access or use under the

terms of any lease entered into with, or perm;t issued to, any .
" third party. ' S

Section 7. - Install -. ork

(a) - The Permittee shall perform, at 1ts _sole cost and
expense, all installation work required to prepare each Port o
Authority Facility where the Permittee is to conduct System -

Operations for the Permittee's operations, 1nc1ud1ng 1nsta111ng
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all transmitters, receivers, cables and other equipment and the
construction of all associated improvements appurtenant to the
operation of the System, provided however that the Permittee
shall have no obligations with respect to the installation of

" proprietary base station equipment for the exclusive use of
individual Carrier Users, as provided in the Carrier Agreement
(the work described in this Section being hereinafter referred
to, separately with respect to each Port Authority Facility, as
the “Initial System Construction Work"). :

(b) (i) The Permittee shall be responsible at its
sole expense for retaining all architectural, engineering and
other technical consultants and services as may. be directed by
the Port Authority and for developing, completing and submitting
procedures for the installation of all equipment-and. the
construction of all improvements appurtenant to the operation of
the System. Prior to retaining any architect, professional
engineer or other technical consultant in connection with the
Initial System Construction Work the name or names of said
architect, professional engineer or other technical consultant
shall be submitted to the Port Authority for its approval. The
Port Authority shall have the right to disapprove any architect,
professional engineer or other technical consultant who may be
unacceptable to it. The Port Authority shall approve in advance
the Permittee’s contract with each such architect, professiocnal
engineer or other technical consultant. The Port Authority
hereby approves any retention by the Permittee of Andrew
Corporation, RCC Consultants, LGC Wireless and Allen Telecom.

_ (ii) (1) Prior to the commencement of any Initial
System Construction Work at any Port Authority Facility, the
Permittee shall submit to the Port Authority for its. approval a
Tenant Alteration Application (hereinafter, “Construction -
Application”), .in the form supplied by the Port Authority, and
containing such terms and conditions as the Port Authority wmay
include, setting forth in detail by appropriate plans and
specifications the Initial System Construction Work the Permittee
proposes to perform at such Port Authority Facility and the
manner of and time periods for performing such work. The data to
be supplied by the Permittee shall identify separately each of
the items constituting the Initial System Construction Work and
shall describe in detail the improvements, fixtures, equipment,
and systems to be installed by the Permittee. The plans and
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specifications to be submitted by the Permittee shall be in
sufficient detail for a contractor to perform the Initial System
Construction Work and shall bear the seal of a qualified
architect or professional engineer who shall be responsible for
the administration of the Initial System Construction Work in
accordance with the Port Authority's requirements. The Permittee
may submit a single Construction Application for each Port
Authority Facility. Alternatively, the Permittee wmay submit one
or more separate Construction Applications comprising only a
portion of the Initial Systew Construction Work at such Port
Authority Facility. All Construction Applications shall be
submitted in compliance with the requirements set forth above in
this paragraph. Any Construction Application that covers less
than-an entire Port Authority Facility shall cover an integrated.
functional portion of the Initial System Constructlon Work at-
such Port Authority Facility which, when complete, will function
to provide service to Carrier Users and the public without being
‘dependent on any other portion of the Initial System Construction
‘Work not yet cowpleted. 'The Permittee may submit a Construction
Application covering a portion of the Initial System Construction
Work which the Port Authority shall have approved by prior
written notice to the Permittee as eligible for inclusion in a

separate Construction Application. In connection with-the review ..

by the Port Authority of the Permittee's submissions under this
Section, the Permittee ghall subwmit to the Port Authority, at the
Port Authority's request, such additional data, detail or :
information as the Port Authority may require for such review.
Following the Port Authority's receipt of the Permittee's
Construction Application, the Port Authority shall give its
written approval or rejection thereof, or-shall request such
modifications thereto as the Port Authority may find necessary or
appropriate. The Permittee shall not engage any contractor or
permit the use of any subcontractor unless and until each such
contractor or subcontractor, and the contract such contractor or
subcontractor is operating under, have been approved by the Port
Authority. The Permittee shall include in any such contract or
subcontract such provisions as are required pursuant to the
provisions of this Agreement and the Construction Application
approved by the Port Authority, including, without limitation
thereto, provisions regarding labor harmony. The Permittee has
engaged Andrew Corporation and LGC Wireless Inc. as its .
contractorsg, and the Port Authority ‘hereby approves such
engagement. The Port Authority hereby approves for retentlon by
such contractors, as subcontractors, the following firms: None
Listed).
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(2) The Port Authority shall review each
Construction Application and all plans and specifications
submitted by the Permittee therewith and will furnish its
comments regarding the same to the Permittee within twenty (20)
business days after its receipt thereof. The Port Authority will
review and comment on any corrected, modified or amended plans
and specifications resubmitted to the Port Authority by the
Permittee within fifteen (15) business days after receipt of any
such resubmission. The total of the number of business days
actually required by the Port Authority for the review of all
submissions and resubmissions of the Permittee’s Construction
Applications and plans and specifications for the Initial System
Construction Work and the total of the number of business days
allocated in the first two sentences of this paragraph to each
separate Construction Application computed for all such reviews
0 of the Permittee’s submissions and resubmissions of all
T Construction Applications and plans and specifications for the
Initial System Construction Work shall be separately ascertained
~and each of such total number of business days shall be used in
determining whether the Permittee is entitled to a credit against
its payment obllgatlons under this Agreement, as provided for in
subparagraph (g} (iii), below.

{(iii) (1) The Permittee hereby assumes the
rigsk of loss or damage to all of the Initial System Construction
Work prior to the completion thereof and the risk of loss or
damage to all property of the Port Authority, its lessees and
permittees arising out of or in connection with the Initial
System Construction Work. In the event of any such loss or
damage, the Permittee shall ‘forthwith repair, replace and wmake
good the Initial System Construction ‘Work and the property of the
Port Authority, its lessees and permittees. The Permittee shall,
and shall require each of its contractors to indemnify the Port
Authority and its Commissioners, officers, agents and employees
from and against all claims and demands, just or unjust, by third
persons (including the Commissioners, officers, agents and .
employees of the -Port Authority) against the Port Authority and
its Comm1351oners, officers, agents and employees, arising or
alleged to arise out of the performance of the Initial System

 Construction Work or based upon any of the risks assumed by the
Permittee in this Agreement or any breach hereof, and for all
loss and expense incurred by it and by them in the defense,
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settlement or satisfaction thereof, including without limitation
thereto, claims and demands for death, for personal injury or for
property damage, direct or consequential, whether they arise from
acts or omissions of the Permittee, any contractors of the '
Permittee, the Port Authority, third persons, or from acts of God
or the public enemy, or otherwise, excepting only claims and
demands which result solely from the gross negligence or willful
misconduct of the Port Authority subsequent to commencement of
the Initial System Construction Work; provided however, the
Permittee shall not be required to indemnify the Port Authority
where indemnity would be precluded by Section 5-322.1 of the
General Obligations Law of the State of New York. The Permittee
shall-cause each such contractor and subcontractor to obtain and
maintain in force such insurance coverage and performance bonds
as the Port Authority way specify, including, without limitation,
a contractual liability endorsement to cover the indemnity
obligations assumed by the Permittee pursuant to the provisions
of this Section.

(2) If so directed, the Permittee shall
at its own expense defend any suit based upon any claim or demand
desgcribed in subparagraph {1) above (even if such suit, ‘¢laim or
demand is groundless, false or fraudulent)}, and in handling such
it shall not, without obtaining express advance permission from
the General Counsel of the Port Buthority, raise any defense
involving in any way the jurisdiction of the tribunal over the
person of the Port Authority, the immunity of the Port Authority,
its Commissioners, officers, agents or employees, the :
governmental nature of the Port Authorlty or the provision of any
statutes respecting suits against the Port Authority. The
Permittee shall not be liable for any fees and expenses of
separate counsel representing the Port Authority, other than the
reasonable costs of lnvestigatlon. The Permittee shall not be
liable for any settlement of any action, proceeding or suit,
which settlement is effected by the Port Authority without the
prior written consent of the Permittee, which ghall not be -
unreasonably withheld. If the Permittee shall not grant its
consent as provided above, such action, proceeding or suit shall
thereafter be defended by the Permittee, at its sole cost and
expense, subject to the limitations set forth above in this
subparagraph {2). '

_'30-




(iv) The Initial System Construction Work shall
be performed by the Permittee in accordance with the Construction
Application and final plans and specifications approved by the
Port Authority, shall be subject to inspection by the Port
Authority during the progress of the Initial System Construction
Work and after the completion thereof, and the Permittee shall
upon direction from the Port Authority to do so, stop the
performance of any portion of the Initial System Construction
Work which is not being performed in accordance with the above
and redo or replace at its own expense any Initial System
Construction Work not done in accordance therewith. - The
Permittee shall also supply the Port Authority with “as-built®
drawings in such form and number as are reasonably requested by
the Port Authority and the Permittee shall keep said drawings
current during the Term. No changes or modifications to any
Initial System Construction Work shall be wade without the- prlor
consent of the Port Authority.

(v) Any dispute between the Port Authority and
the Permittee regarding whether or not any Construction
Application submitted by the Permittee should be approved by the
Port Authority, shall be handled pursuant to Section 26 of this
Agreement. : : _ )

(vi) The Permittee shall pay or cause to be paid
- all claims lawfully wade against it by its contractors,
subcontractors, material suppliers and workers, and all claims
lawfully made against it by other third persons arising out of or
in connection with or because of the performance of the Initial
System Construction Work, and.shall cause its contractors and
subcontractors to pay all such claims lawfully made: against them,
provided, however, that nothing: herein..contained shall be
construed to limit the right of the Permittee to contest any
claim of a contractor, subcontractor, material supplier or worker
or other person and no such claim.-shall be considered to be an
obligation of the Permittee within the meaning of this Section
unless and until the same shall have been finally adjudicated.

The Permittee shall use commercially reasonable efforts to.
resolve any such claims and shall keep the Port Authority fully
informed of its actions with respect thereto. ~Without limiting

- the generality of the foregoing, all of the Permittee’s
construction contracts shall provide as follows: “If (1) the
Contractor fails to perform any of its obligations under this
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Contract, including its obligation to pay any claims lawfully
made against it by any material supplier, subcontractor, worker
or any other third person which arises out of or in connection
with the performance of this Contract, (2} any claim (just or
unjust) which arises out of or in connection with this Contract
is made against the Permittee, or (3) any subcontractor under
this Contract fails to pay any claims lawfully made against it by
any material supplier, subcontractor, worker or any other third
person which arise out of or in connection with this Contract or
if in the Permittee’s opinion any of the aforesaid contingencies
is likely to arise, then the Permittee shall have the right, in
its discretion, to withhold out of any payment (final or
otherwise and even though such payments have already been
certified as due) such sums as the Permittee may deem ample to -
protect it against delay or loss or to assume the payment of just
claims of third persons, and to apply such sums as the Permittee
may deem proper to secure such protection or to satisfy such
claims. All sums so applied shall be deducted from the

~ Contractor's compensation. Omission by the Permittee to withhold
out of any payment, final or otherwise, a sum for any of the
above contingencies, even though such contingency has occurred at
the time of payment, shall not be deemed to indicate that the
Permittee does not intend to exercise its right with respect to
such contingency. WNeither the above provisions for the rights of
‘the Permittee to withhold and apply monies nor any exercise or
attempted exercise of, or omission to exercise, such right by the -
Permittee shall create any obligation of any kind to such
material suppliers, subcontractors, workers or other third
persons. Until actual payment is made to the Contractor, its
right to any amount to be paid under this Contract {even though
such jpayments have already been certified as due) shall be
subordznate to the rights of the Permittee under this provision.”

{(c} (i) The Permlttee shall not commence any Inltial
System Construction Work prior to the Commencement Date and until
the Construction Applicetion and plans and specifications
covering such work, have been finally approved by the Port .
Authority. The Permittee recognizes that its obligation to pay
fees, including, without limitation, thé Minimum Fee, provided,
"for in this Agreement shall commence on the Commencement Date.
even though the Initial System Construction Work has not yet then
been commenced or completed
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(ii) Construction Application(s) for the Initial
System Construction Work at each of the Holland and Lincoln
tunnels shall be submitted to the Port Authority within sixty
(60} days following execution of this Agreement. Construction
Application(s) for the Initial System Construction Work at each
of John F. Kennedy International Airport, LaGuardia Airport and
Newark International Airport shall be submitted to the Port
Authority within twelve (12) months following execution of this
Agreement. The Permittee shall commence the performance of the
Initial System Construction Work at each Basic Port Authority
Facility within thirty (30) days following the approval of the
Construction Application with respect .to .each such Basic Port
Authority Facility and shall ‘diligently pursue the completion of
such Initial System Construction Work. The Initial System |

' Construction Work at the Basic Port Authority Facilities shall be
completed as follows (subject to extension for causes or

- conditions beyond the control of the Permittee)}: (A} with respect
tc the Holland and Lincoln tunnels, the Initial System
Construction Work shall be completed within six (6) months
‘following execution of this Agreement, (B} with respect to John .
F. Kennedy International Airport, LaGuardia Airport and Newark
International Airport, the Initial System Construction Work shall
be completed within eighteen (18) months following execution of
this Agreement, subject to the Permittee’s inability to obtain
.such access to the Basic Port Authority Facilities as is
;necessary to perform the Basic Port Authority Facilities
Construction Work and to major airport terminal construction
plans, and (C) with respect to construction work performed at any
Additional Port Authority Facilities, within two (2) years
following a bona fide commitment by one Cellular Carrier User and
one PCS Carrier User with respect to -any such Additional Port
Authority Facility, provided: however ‘that the:Permittee shall
install the System in all or part of PATH'’Ss subterranean or -

. enclosed rail transit tubes (as distinguished from its rail
transit lines running in open areas at ground level and all
portions of its passenger stations) within two (2) years
following the date when one or more Carrier Users: (i) have
requested to use the System in all or part of the aforesald PATH
facilities and (ii) have agreed to pay or provide for .the payment
of all of the costs of constructing the Systemwm in-all or the
portion of the aforesaid PATH facilities in 'which the System: is
to be constructed, such installation obligation to pertain only

to that part of the PATH facilities requested by:such Carrier
Users. '
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{(d) The Permittee shall be solely responsible for the
plans and specifications used by it and for the adequacy or
sufficiency of such plans and specifications, and all the
improvements, fixtures, and equipment depicted thereon or covered
thereby, regardless of the consent thereto or approval thereof by
the Port Authority or the incorporation therein of any Port
Authority requirements or recommendations. Nothing contained in
any approval hereunder shall constitute a determination or
indication by the Port Authority that the Permittee has complied
with the applicable governmental rules, ordinances, enactments,
resolutions, rules and orders, including but not limited to,
those of the City of New York or the City of Newark which wmay
pertain to the work to be performed. The Port Authority shall
have-no obligation or liability in connection with the '
performance of any of the Initial System Construction Work or for
the contracts for the performance thereof entered into by the
Permittee. The Permittee hereby releases and discharges the Port
Authority, its Commissioners, officers, representatives and
employees of and from any and all liability, claims for damages
or losses of any kind, whether legal or equitable, or from any
action or cause of action arising out of or in connection with
the performance of any of the Initial System Construction Work
pursuant to the contracts between the Permittee and its "
contractors except for any of the foregoing caused solely by the
gross negligence or willful misconduct of the Port Authority.

The Permittee shall use commercially reasonable efforts to make
arrangements for the extension of all warranties extended or
‘available to the Permittee in connection w1th the aforesaid work
to the Port Authority as well.

o "{e) As between the Permittee and the Port Authority,
the ‘Port Authority shall be and remain responsible for the clean-
up, removal and disposal, response or remediation of any and all
. Hazardous Substances which were not placed at a Port Authority
Facility by the Permittee or its officers, employees, guests,
invitees and other representatives which could subject any Person
to liability for costs of cleanup, removal, response or
.. xemediation under any Environmental Laws; provided however, the
Port ‘Authority shall have the right to direct the Permittee to-
alter the location of any Initial System Construction Work or
otherwise modify the plans and specifications for any Initial
System Construction Work in order to investigate the need for any
clean-up, removal and disposal, response or remediation. The
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Permittee shall consult with the Port Authority prior to
preparing its plans and specifications to minimize any
disturbance to any Hazardous Substance.

(ii} The Permittee shall promptly advise the Port
Authority of any environmental findings by the Permittee during
the performance of the Initial System Construction Work which
suggest that any Hazardous Substance has been or may be disturbed
by the performance of the Initial System Construction Work. The
Port Authority shall have the right to direct the Permittee to
stop the performance of the Initial System Construction Work at
any location where it is reasonably expected such work will
disturb any Hazardous Substance.. - The Port Authority shall
thereafter promptly commence the performance of any.appropriate
environmental testing at such location. The. Port Authority and

the Permittee shall promptly discuss appropriate modifications to -

the Initial-System Construction Work as provided in subparagraph
(i), above.

(iii) As between the Permittee and the Port
Authority, the Permittee shall be responsible for the clean-up,
removal and disposal, response or remediation of any and all

_Hazardous Substances which could subject any Person to- liability---

for costs of clean-up, removal, response or remediation under any
Environmental Laws and which arise out of or result from (1) the
use or occupancy of the System by the Permittee-or its officers,
employees, guests, invitees, contractors and other
representatives, or (2) -any acts or omissions of the Permittee or
any of the aforesaid in connection with the System; provided that
the Permittee shall not be responsible under this subparagraph

- (iii) with respect to any Hazardous Substances to the extent the
Port Authority is responsible for such Hazardous Substances under
subparagraph (i) above.

(£) The Permittee understands that there may be other
communications and utility lines and conduits located on or under
portions of one or more Port Authority Facilities where the
Permittee will operate the System. The Port Authority will use
commercially reasonable efforts to make available to the
Permittee its records to the extent the same are avallable in an
effort to identify to the Permlttee the. 1ocat10n .of such
communication and utility lines which may interfere with the..
Initial System Constructlon Work proposed by the Permittee. The
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Port Authority hereby disclaims any warranty or representation to
the Permittee that such records are accurate. The Permittee

" agrees to design the Initial System Construction Work so as to

eliminate -or minimize the need for relocation of any such
communications and utility lines. If such design cannot be
performed in accordance with Prudent Engineering and Operating
Practice, the Permittee shall relocate and reinstall such
communications and utility lines and conduits as necessary in
connection with the Initial System Construction Work and restore
all affected areas in accordance with all the terms and-
provisions of this Section.

I {(g) (i) Upon completion of the Initial System
Construction Work at each Port Authority Facility, the Permittee
shall supply the Port Authority with a certificate 51gned by a
responsible officer of the Permittee and by the architect or
engineer who sealed the Permittee's plans pursuant to the

provisions of this Section, certifying that all of the Initial

System Construction Work has been performed in accordance with
the approved plans and specifications covering such work, in
accordance with the provisions of this Agreement and in

~compliance with all applicable laws, ordinances, governmental

1

rules, regulations and orders. ~ The Port Authority will inspect
the Initial System Construction Work at such Port Authority
Facility and if the same has been completed as certified by the
Permittee and the Permittee’s architect or engineer, the Port
Authority shall deliver a certificate to such effect to the
Permittee within twenty (20) business days following the Port
Buthority’s receipt of such certification, subject to the
condition that all risks thereaftetr with respect to the
construction and installation of the Initial System Construction
Work#and any liability therefor for negligence or other reason
shall be borne by the Permittee. The Permittee shall not use or .
permit the use of the Initial System Construction Work for the

' purposes set forth in this Agreement until such certificate is .

received from Portshuthority.

(ii) The Permittee may wish to utlllze a portion
or portions of the System at.a Port Authority Facility prior to

the issuance ‘by the Port Authority of the certificate referred to

in subparagraph (i) above. 1In addition to, and without affeoting
the obligations of the Permittee under ‘the aforesaid

' subparagraph when a portion of the Initial System Constructlon
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Work at a Port Authority Facility covered by a Construction
Application pursuant to subparagraph (b) (iii), above, is
substantially completed and is properly usable, the Permittee may
advise the Port Authority to such effect and may deliver to the
Port AButhority a certificate of an authorized officer of the
Permittee and of the Permittee's architect or engineer certifying
that su¢h portion of the Initial System Construction Work at a
Port Authority Facility has been constructed strictly in
accordance with the approved plans and specifications and the
provisions of this Agreement and in compliance with all
applicable laws, ordinances and governmental rules, regulations
and orders and specifying that such portion of the Initial System
Construction Work at such Port Authority Facility can be properly
used and that the Permittee desires such use even though the
Initial System Construction Work has not been completed.
Thereafter, said portion of the Initial System Construction Work
will be inspected by the Port Authority and if the same has been
completed as specified by the Permittee, the Port Authority will,
~within fifteen (15) business days following its receipt of the
certificates of the Permittee and the Permittee’s architect or
engineer, deliver a certificate of the Port Authority to the
Permittee with respect to each such portion of the Imitial System
Construction Work permitting the use of such portion of the
System for the purposes set forth in this Agreement, subject to

. the condition that all risks thereaftexr in connection with the

. construction and installation of the same and any liability
therefor for negligence or other reason shall be borne by the
Permittee. ' '

{iii) The total number of business days
actually required by the Port Authority for the inspection of the
completed Initial System Construction Work at each Port Authority
Facility and the delivery of its certificate, as described in
subparagraphs (g) (i} and (g) (ii), above, shall be added to the
total number of business days actually required by the Port
Authority for the review of all submissions and resubmissions of
all Construction RApplications and plans and specifications as
ascertained in accordance with the provisions of subparagraph
(b) (i) {2) of this Section 7. The total number of business days
allocated to all reviews of the Permittee’s submissions and
resubmissions of all Construction Applications and plans and
specifications shall be added to the twenty (20) business days
provided for all the Port Authority‘s inspections of the
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completed Initial System Construction Work and the delivery of
its certificate. °In the event the total number of business days
actually required by the Port Authority for all of the review,
inspection and certification obligations described in
subparagraphs {(b) (ii} (2) and (g) (i) and (g) (ii), above, exceeds
the total number of business days allocated for the performance
of all such obligations, then the Permittee shall be entitled to
a credit against its payment obligations next becoming due under
this Agreement at the rate of Three Thousand Five Hundred Dollars
and No Cents ($3,500.00) for each such excess business day.*

(iv) The determination provided for in _ |
subparagraph (g) (iii), above, shall be made once, only, effective
as of the fifth anniversary of the date of execution of this
Agreement, and delays thereafter occurring shall not be taken
into consideration in making such determlnation

(h) Except as otherwise provided in the Carrier
Agreement, with respect to equipment owned by Carrier Users,
title to all fixtures and equipment (as defined in the NYUCC)
forming a part of the System shall immediately vest in the Port
Authority upon the first to occur of affixation to any Port
Authority Facility or the first use of such items in System
Operations. The Permittee shall have the right to install
. replacements for, and to modify or repair, any or all of the
foregoing fixtures and equipment forming a part of the System.
Title to such replacements shall vest in the Port Authority in
the manner provided above. Title to the fixtures and equipment“
so replaced shall pass to the Permittee. Title to System
software licenses, equipment warranties and service contracts, to
the extent thé terms under which the Permittee has obtained the
same permit title therein to be transferred to the Port
Authority, shall vest in the Port Authority upon the execution
thereof or at the first possible time thereafter as title thereto
may vest in the Port Authority. Title to all other assets
forming a part of the System, including all intangible assets,
shall remain vested in the Permittee. The Permittee shall
promptly execute and deliver bills of sale and all other
documents necessary or convenient in order to evidence the
transfer of title to the Port Authority of all the items
mentioned in this paragraph. The Port Authority hereby grants to
the Permittee an exclusive right to use all parts. of the System
. to which title is being conveyed to the.Port Authority pursuant.
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to this paragraph, which use shall be in the manner permitted by
this Agreement. This right to use shall commence upon the
vesting of title to the Port Authority as hereinabove provided
and shall continue throughout the Term. '

- (i) wWithout limiting any of the terms and conditions
of this Agreement, the Permittee understands and agrees that it
shall put into effect prior to the commencement of any Initial
System Construction Work (i) an affirmative action program and
Minority Business Enterprise (*MBE”) program and (ii) a Women-
owned Business Enterprise (“WBE”) program in accordance with the
provisions of Schedule E, attached hereto and hereby made a part
hered®t. The provisions of said Schedule E shall be applicable to
the Permittee’s contractor or contractors and any subcontractors
at any tier of construction as well as the Permittee and the
Permittee shall include the provisions of said Schedule E within
‘all of its construction contracts so as to make said provisions
and undertakings the direct -obligation of the Permittee’s
contractor or contractors and any subcontractors at any tiex of
construction. The Permittee shall and shall require its
contractor or contractors and any subcontractors at any tier of
construction to furnish to the Port Authority such data,
1nc1ud1ng but not limited to, compliance reports relating to the
operation and implementation of the affirmative action MBE and
WBE programs called for hereunder as the Port Authority may
request at any time and from time to time regarding the
affirmative action, MBE and WBE programs of the Permittee and its
contractor or contractors and subcontractors at any tier of
construction, and the Permittee shall and shall also recuire that
its contractor or contractors and any subcontractors at any tier
of construction make and put into effect such modifications and
additions thereto as wmay be directed by the Port Authority
pursuant to the provisions hereof and said Schedule E to '
effectuate the goals of the affirmative action, MBE and WBE
programs. B ' :

Section 8. lg1t1a1 System Capltal Cost.

Within thirty (30) days follow1ng the end of each
calendar quarter during which "any part of the performance. of - the
Permittee’s Initial System Construction Work as set forth An .
Section 7 of this Agreement shall have occurred, the: Permittee
shall submit a certif1cate certified by a responsible flscal
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officer of the Permittee in the format specified by the Port
Authority setting forth in reasonable detail amounts actually
paid by the Permittee to independent contractors and amounts
properly allocated by Port Authority Facility in accordance with
such additional categories as may be established by the Port

~ Authority from time to time by notice to the Permittee and having
attached thereto reproduction copies of invoices of third parties
(the total of such amounts, with respect to each Port Authority
Facility, is hereinafter referred to as the *Initial System
Capital Cost”.) The Permittee shall also furnish to the Port
Authority such further information with respect to expenditures
related to the Permittee’s Initial System Construction Work as
the Port Authority may require which shall be -given on such
forms, if any, as may be adopted by the. Port Authorlty.

Sectlon 9, Gor mental Re emen

, (a) The Permittee shall procure from all Governmental
Authorities having jurisdiction over the operations of the
Permittee all licenses, certificates, permits or other
authorization which may be necessary for the conduct of its
operations. The Port Authority shall use commercially reasonable
efforts to assist the Permittee in fulfilling such obligation and
shall cooperate with the Permittee in obtaining all approvals
;jthat may be required to be obtained by the Permittee from the
. Federal Aviation Administration to operate and maintain the

System at the Airports.

{(b) - The Permittee shall pay all taxes, license,
certification, permit and examination fees and excises which may
be assessed, levied, exacted or imposed by a Governmental
Authority on its property or operation hereunder or on the gross
receipts or income therefrom, and shall make all- appllcations,
‘reporte and returns required in connection therewith. If any
bond or other undertaking shall be required by any Governmental
Authority in connection with the operation of the System, the
_ Permittee shall furnish the same .and pay all other expenses in
connection therewith. The Port Authority shall not ‘itself 1mpose
on the Permittee any taxes or license, ce;t;f;caplon, permit or
examination fees or charges. : '

{ci The Permlttee shall promptly observe, comply Wlth
and execute, at its sole cost and expense, the provisions of any
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Laws which may pertain or apply to the installation, operation
and maintenance of the System or which would be applicable if the
Port Authority were a private corporation (including, without
limitation, any Laws relating to electromagnetic radiation) and,
subject to the provisions of this Agreement, shall make any and
all non-structural improvements, alterations or repairs that may
be required at any time hereinafter by any such Laws. Subject to
the provisions of Section 12, any structural repairs or
replacements ghall be made or done by the Port Authority at its
expense; provided however, that if such structural repairs would
not be necessary except for the installation of the System, such
structural repairs shall be made at the expense of the Permittee,
the ¢ost thereof to be determined on statements rendered by the
Port-Authority to the Permittee and the sum so determined to be
paid to the Port Authorlty by the Permittee.

(d} 1If any Laws which relate to the physical health or

- safety of persons, including, without limitation, any Laws
relating to electromagnetic radiation {(which the Permittee
acknowledges in all instances relate to the physical health or
safety of persons), shall be enacted, made, given or promulgated,
causing or requiring alterations or changes (i) in the System, or
limitations on the use thereof, or (ii) in any Port Authority
Facility, when the necessity therefor shall be due to an act,
omisgion or violation on the part of the Permittee or any Carxrier
 User, then, in any such event, after consulting with and
obtaining the consent of the Port Authority, the Permittee shall
expeditiously perform the work or take any action necessary to
effect such alterations, changes or limitations, at the cost and
expense of the Permittee. '

E {e) The obligation of the Permittee to comply with
governmental requirements is not to be construed as a submission
by the Port Authority to the appllcation to itself of such
requlrements Oor any . of them.

Section 10. groniblted Acts

The Permittee shall not: (i) do or permit to be done
anything which, in the opinion of the Port Authority, acting in a
- non-arbitrary and non- caprlcious manner, may be or become '
- dangerous or injurious to any. portion of any ‘Port Authority
Facmlity, or to the traveling public or any other persons, or wmay
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interfere with the operations of any persons lawfully using any
portion of any Port Authority Facility or any other property of
the Port Authority; {(ii) do or permit to be done any act or thing
at any Port Authority Facility which will invalidate or conflict
with any insurance policies covering such Port Authority Facility
‘'or any part thereof or which, in the non-arbitrary and non-
capricious opinion of ‘the Port Authority, may constitute an
extra-hazardous condition, so as to increase the risks normally
attendant upon the operations contemplated by Section 2 hereof

and the Permittee shall promptly observe, comply with and execute
at its sole cost and expense the provisions of any and all '
present and future rules and regulations, requirewments, orders
and directions of the New York Board of Fire Underwriters, the

New York Fire Insurance Exchange, the National Board.of Fire
Underwriters, the Fire Insurance Rating Organization of New .
Jersey and any other board or organization exercising or which
may exercise similar functions, which may pertain or apply to the
operations of the Permittee at any Port Authority Facility

. including without limitation, and subject to and in accordance

with the provisions of this Agreement, the making of any and all
improvements, alterations or repairs at such Port Authority
Facility that mway be required at any time hereafter by any such

~ present or future rule, regulation, requlrement, order or
.direction, and if by reason of any failure on the part of the
Permittee to comply with the provisions of this Section, any

. insurance rate at ‘any Port Authority Facility, shall at any time
be higher than it otherwise would be, then the Permittee shall
pay to the Port Authority on demand that part of all insurance
premiums paid by the Port Authority which shall have been charged
because of such violation or failure by the Permittee; (iii) use
the System in any manner which will, in the non-arbitrary and
non-capricious opinion of the Port Authority, endanger, hamper or
be harmful to the operation of any Port Authority Facility,
“including any operation of the signals, communication facilities
and other appurtenant equipment of the Port. Authority. Upon
notice to the Permittee by the Port Authority that any of its
operations interferes with the operations of any Port Authority
Facility, the Permittee shall forthwith cease such operations or
otherwise cure such interference

Section 11. aintenance. air

. (e) Without limiting or affecting any other term Or
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provision of this Agreement, the Permittee shall be solely
responsible for the design, adequacy and operation of all
utility, mechanical, electrical, communications and other systems
comprising the System and shall do all preventive maintenance and
-make all repairs, replacements, rebuilding (ordinary or
extraordinary, structural or non-structural) and painting
necessary to keep such systems and all other improvements,
additions, fixtures, finishes, decorations and equipment made or
installed by the Permittee (whether the same involves structural
or non-structural work) in the condition they were in when made
or installed except for reasonable wear which does not adversely
affect the functioning of the System or the efficient or proper
utilization of any part of any Port Authority Facility, provided
however that any such maintenance, repairs, replacements,
rebuilding, or painting necessitated by a casualty shall be
governed solely by the prov191ons of Sectlon 12 of this
Agreement. :

(b)  As between. the. Permittee and the Port Authority,
responsibility for the clean-up, removal and disposal, response
or remediation of any Hazardous Substances discovered by the
Permittee at a Port Authority Facility during the course of
performing its maintenance and repair obligations pursuant to
this Section subsequent to the completion of the Initial System
Construction Work shall be determined in accordance with the
provisions of paragraph (e) of Section 7 of this Agreement. The
Permittee shall promptly comply with the provisions of :
subparagraph {(e) (ii) of said Section 7 in the event that during
the performance of its maintenance and repair obligations at a
- Port Ruthority Facility pursuant to this Section it discovers or
has .reason to suspect the presence of any Hazardous Substance.

h (c) The Permittee shall be liable for the cost of
repalrlng, replacing, rebuilding, and painting all or any part of
any Port Authority Facility, including but not limited to Port
Authority property located at such Port Authority Facility, which
may be damaged or destroyed by the acts or omissions of the
Permittee, any Carrier User or the officers, employees, agents,
representatives, contractors, or invitees of the Permittee or any
Carrier User. The Permittee ghall expeditiously effectuate any
- such repairs to the property-of the Port Authority the Permittee
is required to undertake hereunder, at the direction of the Port
Authority and in accordance with all the requirements and '

-3 -




procedures of this Agreement.

{d) The Permittee shall have a right of access to and
through each Port Authority Facility where any portion of the

System is installed, subject to whatever limitations may be

imposed upon the Port Authority in any lease, permit or other
agreement entered into with any lessee, permittee or other
occupant at such Port Authority Facility, for the purpose of
inspecting, repairing and maintaining the Permittee’s cables,
wires, connections and equipment, provided however that, except.
in cases of emergency, such inspecting, repairing and wmaintaining
shall be performed by the Permittee and its agents or employees
only under the supervision or with the consent of a duly
authorized representative of the Port Authority and any otherxr
affected lessee, permittee or other occupant unless otherwise
approved by the Port Authority and any such affected lessee,
permittee or other occupant and only at such times and in such
manner- as will not unreasonably interfere with the operation of
the Port Authority Facility. Where consistent with the regular

operating schedules of Port Authority Facilities'in which the

System is installed, the Permittee may have access to such Port
Authority Facilities on a twenty-four (24)-hour per day, three
hundred sixty-five (365)-day per year basis. Such inspection,
repair and maintenance work performed by the Permittee shall be
at all times subject to the rules and regulations ‘of the Port

~Authority including those governing access to and security

measures at such Port Authority Facility. The Permittee shall
give the Manager of the. Port Authority Facility at least three’

{3) days’ advance notice of its inténtion'to perform any
inspection, maintenance, or repair work, -except in cases of
emergency.. -Such notice shall be given to the ‘Manager of the Port .

-Authority Facility in the wmanner reasonably specified from time-

to-time by such Facility Manager. 1In_the exercise of its rights

‘of access to a Port Authority Facility at which-tolls are

charged,  the Permittee shall not be- required to pay tolls at such
Port Authority Facility

(e) To the extent consistent with its other

priorities, the Port Authority will respond in a commercially

reasonable manner to reasonable requests made by the Permittee

" for assistance in performing the Permittee's maintenance and

repair obligations. Such requests shall be made in writing to

 the Manager of the Fac111ty

'?44-




Section 12. Casualty

{(a) In the event that, as a result of any casualty,

the System or any other part of any one or more Port Authority
Facilities is damaged so as to render the System inoperable at

such Port
Authority
after the
necessary
Authority

el .
e

Authority Facility or Facilities, then the Port
shall advise the Permittee within twenty (20} days
occurrence of such casualty of the anticipated time
to complete the repairs and rebuilding of the Port
Fac111ty in questlon, and: ' '

(i) if the Port Authorlty, acting in good fa1th
finds that the necessary repairs or rebuilding can be
completed within ninety (90} days after the occurrence
of the damage, the Port Authority shall repair or
rebuild with due diligence to a condition substantially
equivalent to the condition existing immediately prior
to the fire or other casualty, and subject to the
provisions of paragraph (e} of this Section 12, the
Minimum Fee payable under this Agreement shall be
equitably abated only for the period from the
occurrence of the damage to the earlier of: (i) ten
{(10) days after the date of completion of the repalrs
or rebuilding, or (ii) the resumption of System
Operations by the Permittee in the Port Authority
Facility in questlon, or the damaged portion thereof,
as the case may be;

(ii) if the Port Authority, acting in good faith,
finds that such repairs and rebuilding cannot be
completed within ninety (90) days after the occurrence
of the damage, then the Port Authority shall at its
option: (1) proceed with due diligence to repair or to
rebuild the Port Authority Facility in question to a
condition substantially equlvalent to the condition
existing immediately prior to the fire oxr other
casualty, in which case the Minimum Fee payable under
this Agreement shall be equitably abated only for the
period from the occurrence of the damage to the earller
of . (x) ten (10) days after the completion of the . .

repairs or rebuilding or (y) the: resumption of SYStem

Operations by the Permittee in the Port Authority .
Facility in question, or the damaged portion thereof:

_45_




as the case may be or (2) terminate this Agreement only
with respect to the Port Authority Facility in
question, with the same force and effect as if the
effective date of termination were the original
expiration date provided in this Agreement, except as
provided in paragraph (c), below.

(b) In the event a Port Authority Facility is damaged

by fire or other casualty under the circumstances described under -
subparagraph (a){(ii), above, and provided the Port Authority has

not elected to terminate this Agreement with respect to such Port
Authority Facility as provided in clause (2) of subparagraph

(a) (ii), above, then the Permittee shall have the right to
terminate with the same force and effect as if the effective date
of termination were the original expiration date set forth in
this Agreement with respect to the Port Authority Facility in

_question, provided that within ten (10) days after receipt of the

Port Authority’s statement of the anticipated repair and

~rebuilding completion date, the Permittee shall give to the Port
Authority a notice of termination to be effective ten (10) days

after the date of the giving of such notice, provided further

- however, that the Permittee shall not be entitled to terminate

this Agreement with respect to such Port Authority Facility or
Facilities as are affected by the casualty if the Permittee is
under notice of default from the Port Authority as to which any
applicable period to cure has passed, or under notice of
termination from the Port Authority either on the date of the
giving of its notice of termination pursuant to this Section to
the Port Authority or on the effective date thereof.

(¢} In the event of termination pursuant to this
Section with respect to one or more, but less than all, Port
Buthority Facilities in which the Permittee operates the System,
this Agreement shall be terminated only with respect to such Port
Authority Facilities and the Minimum Fee payable under this
Agreement shall be equitably abated. After any such termlnatlon.
if the Port Authority has made a formal determination to repair
or replace such Port Authority Facility within two (2) years
following the occurrence of the casualty, the Permittee’s rights
to operate the System in such Port Authority Facility shall be

" reinstated as if the termination of this Agreement with respect

to such -Port Authority Facility had not occurred, provzded that
the Permittee shall adv;se the Port Authority in writing of its
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desire to have its rights to operate the System in such Port
Authority Facility reinstated within sixty (60) days after
receipt of notice from the Port Authority that the Port Authority
has made such formal determination to repair or replace such Port
Authority Facility. If the Permittee does not so notify the Port
Authority of its desire to have its rights reinstated, then, the
Port Authority shall be free to implement any kind of
telecommunications network access system it may desire at such
Port Authority Facilities either by itself or through an
agreement with one or more contractors or permittees. Except as
provided above in this paragraph {(c) with respect to one or more
but less than all Port Authority Facilities, in the event of
termination with respect to all Port Authority Facilities in _
which the Permittee operates the System, this Agreement shall
cease and expire as if the effective date of termination stated
in ‘the notice were the date originally stated herein for the
expiration of this Agreement, and the Port Authority shall be
free to implement any kind of telecommunications network access -
system it may desire. Termination of this Agreement in whole or

" in part shall not relieve the Permittee of any obligations or

liabilities which shall have accrued on. or before the effective
date of termination stated in the notice of termination, or which
shall mature on such date. _ ' - .
(d) The parties hereby stipulate that as to any Port
nuthority Facility located in the State of New Jersey (or the
portion of any bi-state Port Authority Facility located in the
State of New Jersey) neither the provisions of Titles 46:8- -6 and
46:8-7 of the Revised Statutes of New Jersey nor those of any’
other similar statute shall extend or apply-to this Agreement,

- and as to any Port Authorlty Facility located in the State of New

York“{or the portion of any bi-state Port Authority Facility
located in the State of New York) neither the provisions of
Section 227 of the Real Property Law of New York, nor those of
any other similar statute shall extend or ‘apply to this '

" Agreement .

(e) In the event the damage to the.Port Authority

. Facility resulting from a casualty caused by the fault of the

Permittee, any Carrier User or the officers, . employees, agents;
representatives, contractors, or invitees of the Permittee or-.any .
Carrier User or other persons doing business with the Permlttee -

or any Carrier User, then, notwithstanding the provigions of -
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paragraph (a), above, the Permittee shall not be entitled to an
abatement of the Minimum Fee payable under this Agreement.

Section 13. Indemnity

(a) The Permittee shall indemnify and hold harmless

the Port Authority, its Commissioners, officers, agents,

representatives and employees from all claims and demands of
third persons, including but not limited to those due to death or
personal injuries or for property damage arising: (i) out of any
default of the Permittee in performing or observing any term or
provision of this Agreement, (ii} out of the use of any Port
Authority Facility by the Permittee or by others with its
consent, (iii) out of any of the acts or omissions of the
Permittee, any Carrier User or Paging Carrier User or the
officers, employees, agents, representatives or contractors of
the Permittee or any Carrier User or Pager Carrier User other
than the officers, employees, agents, representatives, and
contractors of the Port Authority, unless such employees, agents,

. representatives or contractors of the Port Authorlty are engaged

in the performance of an act or obligation which the Permittee
has agreed to pay for, or (iv) out of the installation,
maintenance, operation, repair, existence or removal of any part

.of the System. Nothing herein set forth is intended to require

the Permittee to indemnify the Port Authority, its Commissioners,

. officers, agents, contractors, representatives and employeés from

any claims or demands of third persons arising out of_the gross
negligence or willful misconduct of the Port Authority, its

Commissioners, offlcers, agents, contractors,-representatlves and -
employees. :

(b} If so dlrected the Permittee shall at its own
expense defend any suit based upon any. such.claim or, demand (even

- if such suit, claim or demand is groundless, false or

fraudulent), and in handling such it shall not, without obtaining |

express advance permission from the General Counsel of the Port

Authority raise any defense . involving in any way the- jurlsdlctlon
of the tribunal over the person of the Port Authority, the
immunity of the Port Authority, its Commissioners, officers,
agents or employees, the governmental nature of the Port .
Authority or the provision of any statutes respecting suits .
against the Port Authority. The Permittee shall not be llable
for any fees and expenses of separate counsel representing the
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Port Authority, other than the reasonable costs of investigétion.
The Permittee shall not be liable for any settlement of any
action, proceeding or suit, which settlement is effected by the
Port Authority without the prior written consent of the
Permittee, which shall not be unreasonably withheld. If the
Permittee shall not grant its consent as provided above, such
action, proceeding or suit shall thereafter be defended by the
Permitteé, at its sole cost and expense, subject to the
limitations set forth above in this paragraph (b).

Section 14. Consegquential Damages

_ Neither the Port Authority nor the Permittee shall in
any -evént be.liable to the other party hereto for consequential
damages suffered by (i) the Permittee or any Carxier User or the
officers, employees, agents, representatives, contractors, or
invitees of the Permittee or amy Carrier User or other persons
doing business with the Permittee or any Carrier Usex, or (ii)
the Port Authority, its Commissioners, officers, agents or

-employees, on account of the interruption of the Permittee's

services or the serv1ces of any Carrier User from any cause
whatsocever. ‘

Section 15. Port.Ag;noritx*s Right of Relocation

(a) The Port Auﬁhority shall have the right to require

the Permittee to.relocate all or any portion of the System
installed at any one or more of the Port Authority Facilities in
the event (i) any portion of the System constructed by the
Permittee shall obstruct the access of the Port Authority, its
officers, employees, agents, representatives'or contractors, to
portions of the Port Authority Facility in question or shall

- gsubstantially interfere with the conduct by the Port Authority of

the regular operations of the said Port Authority Facility or
(ii) the Port Authority, and/or any lessee, permittee or other
occupant at ‘any Port Authority Facility, shall determine that
demolition, reconstruction, - rebuilding, enlargement orx addition
to any Port Authority Facility shall be required or shall be
desirable in its or their own 1nterest or in the interest of the
general publlc.

(b} 1In the exercisge of its right under paragraph (al),
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above, the Port Authority shall:

(i) deliver to the Permittee a detailed plan for
the relocation work the Port Authority proposes to
require the Permittee to perform {(including, but not
limited to specifying an alternative location for the
portion, or all, of the System to be relocated) not

~ later than sixty (60) days prior to the date on which
the Port Authority requires the Permittee to commence
such relocation work (or, with respect to any such
relocation work that is required to prevent imminent
injury to any person, loss of life, or damage to
property having a significant monetary value, such
shorter period that is reasonable under the
circumstances then existing) or, with respect to work
to be performed of a minor, non-structural nature, not -
later than thirty (30) days prior to the required '
relocation work commencement date);

{(ii) consult with the Permittee during the
applicable period with respect to any changes or .
modifications proposed by the Permittee to improve the
technological feasibility of the relocation and the =~
suitability of the proposed alternative location, and
during the aforesaid period, permit the Permittee to
conduct any reasonably required tests in order to

‘determine the most efficient technologically feasible
means of performing such relocation, any such tests to
be conducted by the Permittee so as to minimize -
interference with the regular operations of the. port
Authority Facility-in- questlon, and :

(iii) permlt the Permittee to'remore“any affected
portions of the System in the event the Port Authorlty
1ntends to perform demolition work

(c) The relocation work shall bo commenced by the
Permittee not later than the expiration of the aforesaid sixty
(60) -day period, as the same may be extended as provided above in
subparagraph (b) (ii), and shall be performed expedltiously by the
Permittee. and its agents. and Port. Authority approved contractors
Atk ole : ie..of T ¥, (ii) in
‘accordance with a Tenant Alteration Appllcatlon and plans and
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specifications prepared or approved by the Port Authority
covering all phases of the relocation work and (iii} using
Prudent Engineering and Operating Practices so as not to cause
any permanent physical damage to, or unreasconable disruption or
interference with the regular operations of, the Port Authority
Facility in question.

(d) In the event the Port Authority exercises its
right of relocation under this Section at any Port Authority
Facility, the Minimum Fee payable by the Permittee under this
Agreement shall be equitably abated based on the pro rata portion
of System Operations conducted at such Port Authority Facility
only for the period of any ¢essation of System Operations
fattributable sdlely to ‘the” perfarmance of thé releeatlon work

(e) The provisions of subparagraph (b) (iii) of . Section
7 of this Agreement shall be applicable with respect to the
Permittee’s performance of any relocation work and in performing
any such relation work, the Permittee shall be required to comply
with all requirements and obligations set forth in said
subparagraph (b) (iii).

(f} The sixty (60)-day period and the thirty (30)- day
period referred to above in subparagraph (b} (i) may be extended
by an additional thirty (30) days.upon the request of the
Permittee and upon a reasonable showing of neéed therefor.

Section 1s6. In-Kind Services

(a) Duririg the Term,  the Permittee shall furnish to
the Port Authority equipment: and services (the *“In-Kind
Services”) valued at Five Hundred Thousand Dollars and No Cents
($500%000.00) (the “In-Kind Services Budgeted Amount”) to the
extent the same are requested in writing by the Port Authority.
The In-Kind Services shall consist either of equipment which is
of a kind utilized in connection with the System or services
which are furnished through use of the System and ghall be
_subJECt to any limitations, conditions or restrictions imposed by
any Laws. ' The cost of the In-Kind Services to be applied to the
' In-Kind Services Budgeted Amount. shall be based on the actual
‘out-of -pocket costs payable by the Permittee to unaffiliated. .
thlrd parties on an incremental cost basis but may include
amounts’ representlng the" Permittee’s internal overhead costs not
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. exceeding ten percent (10%) of the amount of the Permittee's
actual out-of-pocket costs.

{(b) The Permittee shall submit to the Port Authority
on a guarterly basis, or more often if requested by the Port
Authority in writing, a written report stating the cost of In-
Kind Services expended to date in accordance with paragraph (a),
above, setting forth in reasonable detail amounts actually paid
to independent contractors and amounts properly allocated to In-
Kind Services in accordance with such categories as may be
established by the Port Authority from time-to-time by notice to
the Permittee and having attached thereto reproduction copies of

invoices of third partles and ev1dence of . payment of said
invoices. :

Section 17. . imitation on rvice by Oth

Except as and to the extent the Port Authority has
othexwise agreed, prior to June 30, 1998, with any lessee,
. permittee or other occupant at any Port Authority Facility, the
Port Authority shall not permit the installation of any equipment
which permits the transmission or reception, in the portions of
any Port Authority Facility where any portion of the System is or
way be installed pursuant to this Agreement, of voice, data or
video by members of the public (but excluding therefrom any
transmission or reception of voice, data or video among
employees, contractors and agents of a lessee or permittee of the
Port Authority) having customer relatlonshlps with any provider
of CommerC1a1 Mobile Service, Personal Wireless Service, local
Multipoint Distribution Service or any Satellite-based
Communications Service. The limitation contained in the
foregoing sentence shall only be applicable in instances in which
the final delivery to the end user at a Port_Authoqlty Facility
is made on a wireless basis. The only radio spectra to which
this limitation shall be applicable are those: (i) identified in
Exhibit C or (ii) now or hereafter allocated or assigned under
Federal Law to a COmmerc1al Mobile Service, Personal ereless
Radio Service, Local Mu1t1p01nt DlStrlbuthn Service, or _
- Satellite-based Communications Servzce.” In no event shall the
Permittee be afforded any rights to any rooftop areas, .
facilities, structures or installations at the World Trade Center
and elsewhere at the World Trade Center, except .{i) such 991ntf
to-point microwave transmitters, receivers and other equipment
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installed by the Permittee that are necessary for, and used only
in connection with the System and (ii) at the shopping concourse
and PATH Station levels.

Section 18. Condemnation

(a) In any action or proceeding instituted by any
governmental or other authorized agency or agencies for the
taking for a public use of any interest, temporary or permanent,
in all or any part of any Port Authority Facility in which a
portion of the System is located, or in case of any deed, lease
or other conveyance in lieu thereof (all of which are in this
Section referred to as a "Taking or Conveyance') the Permittee
shall not be entitled to assert any claim to any compensation,
award or part thereof made or to be made therein or therefor or
any claim to any consideration paid therefor, or to 1nstitute any
action or proceeding or to assert any claim against such agency
or agencies or against the Port Buthority for or on account of
any such Taking or Conveyance, except for the possible claim to
an award for trade fixtures constituting a portion of the -System
owned.and installed by the Permittee and/or an award for moving
expenses if (i) such claim is then allowed by law. and {(ii) such
award is made separate and apart from the award made or to be
made to the Port Authority in such proceeding and any such award
to the Permittee will not directly or indirectly reduce ‘the
amount of any compensation payable to the Port Authority, it
being understood and agreed between the Port Authority and the
Permittee that the Port Authority shall be entitled to any and
all other compensation or award made -or to be made or paid, free
of any claim or right of the Permittee. No taking by or delivery
to any Governmental Authority under this paragraph (a) shall be
or be.construed to be an eviction of the Permittee or be the -
basis for any claim by the Permittee for damages, consequentlal
or otherwise. :

- {b). In the event of a Taking or Conveyance by any
governmental or other authorized agency or agencies which renders
the System unusable at the Port Authority Facility where the
_Taklng or Conveyance has occurred, then this Agreement shall, as
- of the date possession is taken from the Port Authorlty by such
‘ agency or agencies, cease and terminate with regpect. to such Port
Authorlty Fac111ty in the same manner and with the same effect as
if the Term had on that date explred and ‘the Minimum Fees under
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this Agreement shall be equitably abated, unless the Permittee
shall within thirty (30) days of the aforesaid effective date of
such Taking or Conveyance notify the Port Authority that it
intends to restore the System at the portion of such Port
Authority Facility not subject to a taking or conveyance in
accordance with the procedures set forth in Section 38 below and
thereafter promptly commences and pursues to completion the
installation of all equipment necessary. There shall be no
adjustment of the fee payable under this Agreement in the event
the Permittee elects to so restore the System.

{(c) It is understood and agreed that the reference in
this Section to a "governmental or other authorized agency or
agencies" shall not be deemed to include or refer to the Port

. Authority. ' :

Section 19.  Assignment and Sublease

(a) During the Term, the Permittee covenants and
agrees that it will not sell, assign, transfer, mortgage, pledge,
hypothecate, encumber, or in any way convey or dispose of the
System, or this Agreement or any part thereof, or any rights
created thereby, or any part thereof, or any license or other - --
interest of the Permittee therein, except as provided in
subparagraph (a) (v) of Section 20 and in Section 25, without the
prior written consent of the Port Authority.

{b) The Permittee may, in the course of its business
- and the conduct of its operations hereunder permit the use of
portions -of the System by Carrier Users. All Carrier Users shall
"use the System for the purpose set forth in Section 2 of this
Agreement and its Carrier User Agreement. -Whether.or not
expressly set forth therein, all Carrier User Agreements shall in
all respects be subject to the terms and condltlons of thls
Agreement . :

(¢} Without in any way affecting the obligations of
‘the Permittee under this Agreement, all acts and omissions of the
Carrier Users and Paging Carrier Users shall be deemed acts and
omissions of the Permittee hereunder, but notwithstanding the .
foregoing, the Permittee shall not be or be deemed to be in’
default to the extent that any of the foregoing shall constitute
a breach hereof if the causes thereof are beyond the control of
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the Permittee, or if the Permittee shall have commenced to remedy
said default within twenty (20) days after receipt of notice
thereof from the Port Authority and continues diligently to
pursue such remedy without interruption.

_ {d) Except in accordance with the provisions of this
Section, the Permittee shall not sublet or otherwise make

available to any third party any of its rights under this
Agreement.

Section 20. Texrmination
“{a) If any one or more of the following events shall occur:

(i) The Permittee shall become insolvent, or shall
take the benefit of any present or future insolvency
statute, or shall make a general assignment for the benefit
of creditors, or file a voluntary petition in bankruptcy or
a petition or answer seeking an arrangement or its
reorganization or the readjustment of its indebtedness under
the federal bankruptcy laws or under any other law or
statute of the United States or of any State thereof, or
consent to the appointment of a receiver, trustee, or
liquidator of all or substantially all its property; or

(ii) By order or decree of a court the Permittee shall
be adjudged bankrupt or an order shall be made approving a
" petition filed by any of the creditors or, if the Permittee
is a corporat1on, by any of the stockholders of the
“permittee, seeking its reorganization. or the readjustment of
jits indebtedness under the federal bankruptcy laws or under
“any law or statute of the United States or of any State
'“thereof; or ' '

(111) A petition under any part of the Federal
bankruptecy laws or an action under any present or future
insolvency law or statute shall be filed against the
Permittee and shall not be dlsmlssed or vacated within sixty
(60) days after the fillng thereof; or :

(iv) Except to the extent permltted under Sectlon 19 of
this Agreement, the interest or estate-of the Permittee
under this Agreement shall be ‘transferred to, pass to, or
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devolve upon, by operation of law or otherwise, any other
person, firm or corporation; or ;

_ (v) The Permittee, if a corporation, shall, without
the prior consent of the Port Authority become a possessor:
or merged corporation in a merger, a constituent corporation '
in a consolidation, or a corporation in dissolution unless
the corporation resulting from a merger or dissolution has a
financial standing as of the date of the merger or _
consolidation at least as good as that of the Permittee, by
which is meant that its ratio of current assets to current
liabilities, its ratio of fixed assets to fixed 11ab111t1es
and its tangible net worth shall each be at least as
favorable as that of the Permittee; or .

(vi) By or pursuant to, or under authority of any
legislative act, resolution or rule, or any order or decree
of any court or government board, agency or officer, a
~ receiver, trustee, or liquidator shall take possession or
control of all or substantially all the property of the .
Permittee, or any execution or attachment shall be issued
against the Permittee or any of its property, whereupon
possession of any part of the System shall be taken by
someone other than the Permittee, and any such possession or
control shall continue in effect for a period of at least
thirty (30) days or

(vii) Any lien is filed agalnst the System oxr any part
thereof because of any act or omission of the Permittee and
is not bonded or discharged within thirty (30} days; or

(viii) The Permittee -shall fail, duly and punctually to
pay the fees or to make any other payment required hereunder.
~ when dué to the Port Authority and such failure continues
' for a period of ten (10) days after the Permittee’s actual
receipt of a notice of default thereof from the Port
Authority; or

(ix) The Permittee shall fail to keep, perform and :
observe each and every other promise, covenant and agreement
set forth in this Agreement on its part to be kept, :
performed; or observed, which failure has a material adverse
‘effect on . the System or the ability of the Port Authority to
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operate the Port Authority Facilities and is not cured by
the Permittee within thirty (30) days after actual receipt
of notice of default thereof from the Port Authority (except
where fulfillment of its obligation requires activity over a
period of time, and the Permittee shall have commenced to
perform whatever may be required for fulfillment within ten
(10) days after receipt of notice and diligently continues
such performance without interruption except for causes
beyond its control);

then upon the occurrence of any such event or at any time
thereafter during the continuance thereof, the Port Authority may
by twenty (20) days' notice terminate this Agreement, such

- termination under this Section to be effective upon the date
specified in such notlce. :

{(b) No acceptance by the Port Authority of fees or
other payments in whole or in part for any period or periods
after a default in any of the terms, covenants and conditions to
be performed, kept or cbhserved by the Permittee shall be deemed a
waiver of any right on the part of the Port Authority to
termlnate this Agreement.

{c) No waiver by the Port Authority of any default on
the part of the Permittee in performance of any of the terms,
covenants or conditions hereof to be performed, kept or observed
by the Permittee shall be or be construed to be a waiver by the
Port Authorxty of any other or subsequent default in performance
of any of the said terms, covenants and condltlons -

(d) The rights of termination described above shall be
in addition to any other rights of termination provided in this
Agreement and in addition to any rights and remedies that the
Port Authority would have at law or in equity conseguent upon any '
breach.of this Agreement by the Permittee, and the .exercise by
the Port Buthority of any right of termination shall be w;thout
prejudice to any other such rights and remedies.

“Section 21. ‘Bight'of Use Upon Texrmination -

(a) Subject to Section'25, in the event the Port
Authority terminates this Agreement pursuant to Section 20 hereof
during either the Initial Term or the Renewal Term, the Port .
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Authority shall, at no cost or expense to the Port Authority,
either: (1) direct the Permittee to remove the System or the

- portions thereof designated by the Port Authority, or (2) operate
" the System or any portion or portions thereof as are not so
removed free and clear of any claim of ownership by the Permittee
including all the Permittee’s rights to all Carrier Agreements,

System software licenses, equipment waxranties and service
contracts.

(b) (i) The rights of the Port Authority under
paragraph (a), above, to use the System shall not in any wmanner
affect, alter or diminish any of the obligations of the Permittee
under this Agreement, and shall in no event constitute an
acceptance of surrender of this Agreement.

(ii) The rights of the Port Authority under
paragraph (a), above, to use the System shall include the right
of the Port Authority to use and\or operate the System or any
portion thereof and the right to continue in effect the terms and
provisions of the Carrier Agreements or to enter into a new
agreement with any Person to use and\or operate the System or any
portion thereof for a period of time the same as or different
from the balance of the Term (including the Renewal Texm)- s
~ remaining under this Agreement, and on terms and conditions the
game as or different from those set forth in this Agreement. The
Port Authority shall alsoc, upon termination pursuant to the said
Section 20, or otherwise upon the exercise of its rights pursuant
- to this Section, have the right to repair or to make physical or
other changes in the System, including changes which alter its
wireless telecommunications and other electronic characteristics,
without affecting, altering or diminishing the obligations of the
Permittee under this Agreement.

Section 22.  Waiver of Redemption

.The Permittee hereby waives-any and all rights of
redewption, granted by or under any present or future law,
arising in the .event in the event the Port Authority obtalns or
retains possession of the System in any lawful manner.

Se_ction 23, emedies to be Non-exc ve

All remedies provided in this Agreement shall be deemed
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cumulative and additionalland not in lieu of or exclusive of each

other or of any other remedy available to the Port Authority at
law or in equity.

Section 24, Surrender

(a) Upon the expiration or termination of this
Agreement, the Permittee covenants and agrees-to yield and
deliver the System peaceably to the Port Authority free and clear
of any claim of ownership by the Permittee, including the rights
to all Carrier Agreements, System software licenses, equipment
warranties and service contracts, without any further act or deed
by the Permittee. The Permittee shall promptly execute and .
deliver assignments, bills of sale and all other documents
necessary or convenient in order to evidence the rights of the
Port Authority therein, including title to all System software
licenses, equipment warranties and service contracts. Such right
to use the System shall not in any manner affect, alter or

"diminish any of the obligations of the Permittee under this
‘Agreement. Upon the expiration or termimation of this Agreement,

the Permittee shall deliver the System to the Port Authority
promptly and in good condition, such reasonable wear excepted as
would not adversely affect or interfere with its proper~oPeratlon

-undex this Agreement.

(b} The Permittee shall have the right at any time
during the Term to remove a portion or portions of the System

consisting of its equipment or other personal property from the

Port Authority Facility where the same has been installed
provided that the Permittee shall install suitable replacements
therefor as is necessary for System Operations. Furthermoxe,:
except as may otherwise be provided in Section 6(b), upon the
expiration or sooner termination of this Agreement the Permittee

‘shall promptly remove the System, if so directed by the Port

Authority, and title thereto shall thereupon vest in the
Permittee, including the rights to all System software licenses,
equipment warranties and service contracts, without any further
act or deed by the Permittee. The Port Authority shall promptly
execute and deliver bills of sale and all other documents '
necessary or convenient in order to evidence any such transfer of
title to the Permittee. - e '
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(c) If the Permittee shall fail to remove the System
within 60 days after receiving written direction to do so from
the Port Authority pursuant to the provisions of this Section,
the Port Authority wmay remove the System or a portion oxr portions
‘thereof to a public warehouse for deposit'or,retain the same in
its own possession, and, in either event, may dispose of the same
as waste material or sell the same at public auction, the
proceeds of which shall be applied first to the expenses of
removal, storage and sale, second to any sums owed by the
Permittee to the Port Authority, with any balance remaining to be
paid to the Permittee; if the éxpenses of such removal, storage
and sale shall exceed the proceeds of sale, the Permittee shall
pay such excess to the Port Authority on demand. Without
limiting any other term or provision of this Agreement, the’
Permittee shall indemnify and hold harmless the Port Authorlty,
its Commissioners, officers, agents, employees and contractors
from all claims of third persons arising out of the Port
Authority’s removal and disposition of property pursuant to thlS |
Section, 1nclud1ng claims for conversion, claims for loss of or
damage to property, claims for injury to persons (including
death), and claims for any other damages, consequential or
otherwise.

Section 25. Project Figancing

For purposes of this Sectlon, the follow1ng terms shall
have the followlng meanlngs.

‘?Default-hvailable Cash” shall wean, during any period
commencing on the date on which the Project Lender gives a
Project Lender Election Notice t& the Port Authority and ending
on the date on which all past due fees payable to-the Port
Authority shall have been paid in full, all Gross Receipts
received or controlled by the Project Lender in lieu of their
receipt by the Permittee with respect to the System or this
Agreement, less the costs of operating the System and maintaining -
the System in good operating condltlon. S S -

“Interim System Operator" shall mean any Person selected by
the Project  Liender and engaged under binding contract with the
Project Lender to Qperate .and maintain the System at the cost and
expense of the Project Lender as provided in this Agreement,

-60-




provided, however, any Interim System Operator shall be subject
to the prior written approval of the Port Authority, such
approval not to be unreasocnably withheld. 1In determining
whether to issue such approval, the Port Authority shall only
consider whether such Person has sufficient experience in
operating and waintaining equipment similar to that utilized in
the System on a basis consistent with the standards set forth in
this Agreement, whether the scope of work of the engagement,
including sufficiency of staffing levels, is reasonably
appropriate and whether such Person has a reputatlon for honesty
and integrity.

*Loan Agreement” shall mean a single agreement between
the Permittee and the Project Lender for the borrowing of funds
by +he Permittee from the Project Lender for the purposes of '

.financing the installation and operation of the System, the terms
- of which shall be on a commercially reasonable basis.

*Loan Amount“ shall mean an amount not in excess of
Seventeen Million Five Hundred Thousand Dollars and No Cents
($17,500,000. 00) unless otherwise consented to by the Port
Authorlty :

“Project Lender” shall mean any Person consisting of
one or more.-of the following: :

' (i) Concourse Communications Group, LLC, a
limited liability company formed under the laws of the State of
Delaware, which, on or prior to the date of the execution and
delivery of this Agreement, loans to or invests in the Permittee
an amount not greater than the Loan Amount at an interest rate
not in excess of Twelve Percent (12%) annually; or

wo (ii) SpectraSite Communicatioms, Inc.; or

(iii) Canadian Imperial Bank of Commexce; or

(iv) any other Person consented to in advance by

the Port Authority, including any Replacement Project Lgnder,_

The Project Lender shall include with respect to any Person
described above in clauses (ii), (iii) or (iv), (x) any purchaser
of all or substantially all its assets or (y) any successor by
merger or consolidation to such Person provided that such
-successor succeeds to all or substantially all of the assets of
such Person - '




“Qualified System Operator” shall mean any Person
selected by the Project Lender to be an assignee of the Permittee
under this Agreement, provided, however, any Qualified System
Operator shall be subject to the prior written approval of the
Port Authority, such approval not to be unreasconably withheld.

In determining whether to issue such approval, the Port Authority
shall only consider whether such Person has: (i) sufficient
experience in operating and maintaining equipment similar to that
utilized in the System on a basis consistent with the standards
_set forth in this Agreement, (ii) a reputation for honesty and
integrity and (iii) the financial capability to operate and
maintain the System on a basis consistent with the standards set
forth in this Agreement, with such Person being deemed to have
such requisite financial capability if such Person has or is
pro;ected to have sufficient capital (or access to capital),
whether by virtue of cash on hand, sponsor support commitwments,
projected revenues, any combination thereof, or otherwise, to
meet all of such Person’s operations and maintenance expenses and
obligations to make fee and other payments to the Port Authority
in respect of the System for the one (1) year period following
the date on which such Person would become a Qualified System
Operator.

(a) (i) (1) Notwithstanding the provisions of -
Section 19 hereof, and. without otherwise limiting the generality
thereof, the Permittee may assign to a single Pro;ect Lender all
of its right, title and interest in, to and under this Agreement
pursuant to an assignment (the ®“Security Assignment”) as security:
- for the Permittee’s obligations to the Project Lender under the
Loan Agreement. Concourse Communications Group, LLC way assign
to SpectraSite Communications, Inc. all of its right, title and
interest in, to and under this Agreement .as security for its
‘obligations to Spectrasite Communications, Inc. .The Loan
 Agreement shall be subject to the prior written consent of the
Port Authority and shall not be assigned without the prior
written consent of the Port Authority.  The awount borrowed under
the Loan Agreement shall not exceed the Loan Amount

. (2} The parties ackncwledge and agree that it is
the intent of the provisions of this Section and the Security
Assignment to allow the Project Lender, subject to the terms and
provisions of this Agreement, to effectuate, pursuant to a future
assignment {(the “Future A551gnment'), the assignment of the
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Permittee’s interest under this Agreement in accordance with the

Security Assignment and pursuant to the terms thereof and of -this
Agreement. '

(3) The parties acknowledge and agree that it is
the intent of the provisions of the Security Assignment and this
Section to assure that this Agreement and the rights of the
Permittee and its successors and agsigns hereunder shall not be
deemed terminated in the event that the Permittee shall cease to
be entitled to use the System hereunder. Thereafter, at the
election of the Project Lender in accordance with this Agreement,
a successor or assignee of the Permittee shall be appointed for
whose benefit this Agreement shall continue in full force and
effect. The Port Authority agrees for the benefit of the Project
Lerider and any such successor or assignee of the Permittee’s
rights under this Agreement to enter inte any document,
instrument or other agreement as may be necessary or appropriate
to evidence the continuation of this Agreement and any
modification of the terms of this Agreement that are necessary to
implement or reflect the provisions of this Section 25. Such
provisions are a material inducement to the Project Lender to
assure it that, at its election, the Permittee shall not
terminate or cause the termination of this Agreement.so . as.to ..
make impossible the continuation of the rights of the Project
Lender under the Securlty A531gnment.

. {ii) (1) If an assignee (the "Assignee") under any

-Future Assignment shall become the Permittee under this
Agreement, such Permittee shall be subject to all the provisions
of.the Secyrity Assignment and shall be bound (except as
otherwise specifically set forth in this Agreement) by all of the
terms and provisions of this Agreement including the provisions
{x}=concerning the payment of fees, (y} respecting the rights and
obligations of the Assignee set forth in paragraph- {j) below to,
among other things, cure the defaults'of the Permittee, and (z)
restricting the right of the Permlttee to transfer, sell or
assign this Agreement and its rights to operate the System
including, without 11m1tat10n, the prov181ons of Section 19 and
this Sectlon 25. : '

- (2) Upon the consummatlon of any Future
Asszgnment the Assignee shall execute in favor of the. Progect
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Lender a subsequent security assignment substantially in the form
of the Security Assignment entered into. Any security assignment
in the form of the Security Assignment initially entered into
which is entered into in substitution for the original Security
Assignment shall for all purposes of this Agreement be deemed to
be the Security Assignment. In no event shall a subsequent
Security Assignment be entered into on more than ‘two (2)
occasions.

(iii} (A) The Project Lender may effectuate any
Future Assignment upon the occurrence and during the continuance
of an event upon the occurrence of which the Project Lender may
effectuate the Security Assignment in accordance with its terms
(a *Trigger Event”) by giving to the Permittee and.the Port -
Authority an Assignment Notice (as defined.in. the Security
Assignment) in accordance with the Security Assignment. Upon the
- occurrence of a Trigger Event and the giving of an Assignment
Notice and without further action on the part of the Project
Lender, the parties agree that as between the Port Authority and
either (x) the Project Lender or (y) a Qualified System Operator,
the Permittee shall be deemed irrevocably to have assigned. its
- rights hereunder to the Project Lender oxr such Qualified System
Operator, the Project Lender or such Qualified System Operator
shall be deemed to have assumed the Permittee’s obligations
hereunder as set forth in this Section and, except as modified or
waived to the extent provided below, this Agreement shall remain
in full force and effect as between the Project Lender or such
Qualified System Operator and the Port AButhority. Upon the
Project Lender’s election pursuant to this subparagraph (iii} (as
evidenced by the giving of the Assignment Notice), the Poxt
Authority, in any action seeking .enforcement .of the termination
provisions of this Agreement pursuant:to.Section 20, shall,
instead, seek a judgment compelling the assignment of the
Permittee’s rights hereunder to the Project Lender or such
Qualified System Operator, and any rejection or deemed rejection
of this Agreement under the U.S. Bankruptcy Code shall not _
constitute a termination of this Agreement as between the Project
Lender or such Qualified System Operator and.the Port Authority,
and the Permittee shall for all purposes be deemed to have
assigned its rights hereunder to the Project Lender ox such
Qualified System Operator without any need of. any further .
1nstrument of assignment-or transfer from the Permittee. At the
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option of the Port Authority, or of the Project Lender or such
Qualified System Operator, the Project Lender and the Port
Authority shall confirm such Future Assignment by the execution
of a written assignment and assumption agreement and the Port
Authority and the Project Lender or such Qualified System
Operator shall enter into any document or instrument that may be
appropriate to amend, supplement, or otherwise effectuate the
continuation of this Agreement and any appropriate medifications
of the terms hereof to implement such assignment.

(B) Any action that the Project Lender may take
under this Section 25 may be taken by the Project Lender or a
nominee designated by the Project Lender, provided the Project
Lender enters into an agreement with the Port-Autherity,-ih form
satisfactory to the Port Authority, pursuant to which the Project
Lender agrees that during the period of such nominee’s interest
in this Agreement it will make available to such nominee
sufficient funds as to enable such nominee to comply with all of .
the obligations to be undertaken by the Project Lender pursuant
to the provisions of this Section 25. 'No designation of a
nominee shall afford the Project Lender any greater rights under
this Agreement with respect to Interim System Operators or
Qualified System Operators than otherwise provided in this -
Agreement with respect to the Project Lender itself.

{iv) (1) 1In the event of the transfer of the interest
of the Permittee under this Agreement under any Future Assignment
"to any Qualified System Operator pursuant to the exercise of
remedies by the Project Lender in accordance with the Security
Assignment and this Agreement, provided that any assignment of
the character of the Future Assignment shall have previously
ogcurred on not more than two prior occasions, such Qualified
System Operator shall have the right to assign as collateral its
interest as the Permittee under this Agreement to any “Qualified -
Institutional Buyer” (as defined in Rule 144A under the
Securities Act of 1933) which lends funds to such Qualified
' System Operator (any such lender being herein referxed to as the
“Replacement Project Lender”) as may reasonably be approved by
the Port Authority. Such assignment shall be in form and
substance substantially equivalent to the Security Assignment.
Such Replacement Project Lender shall have substantially the same
rights and benefits relating to the exercise of remedies,
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including cure periods and notice provisions with respect to
defaults, which are afforded to the Project Lender under this.
Agreement and the Security Assignment.

(2) Any such new security assignment referred to.
in clause (1) above, shall constitute the “Security Assignment®”
for purposes of this Agreement. If two (2) Security Assignments
in addition to the initial Security Assignment under this
Agreement (to Concourse Communications Group, LLC, SpectraSite
Communications, Inc. and Canadian Imperial Bank of Commerce)
shall have occurred, no subsequent Future Assignment or exercise
of similar rights under such Security Assignment by the .
Replacement Project Lender shall entitle any- subsequent lender to
another Security Assignment.

(b) (i) Notw1thstand1ng anything contained in the
Securlty Assignment, it is understood and agreed that as between
the Project Lender and the Port Authority, all rights of the
Project Lender under the Loan Agreement and the Security
Assignment ‘shall be subject and subordinate to the terms,
covenants, conditions and provisions of this Agreement.
Notwithstanding any provisions of the Loan Agreement and the
Security Assigriment to the contrary, the Permittee shall be
deemed to be the only party under this Agreement other than the
Port Authority unless and until termination of the interest of
the Permittee pursuant to a Notice of Termlnatlon hereunder or
the effectuation of a Future Ass:l.gnment.

(ii) (1) The Permittee shall have full and
complete control of the operation and use of the System, and,
except as set forth in thls Agreemerit, the- Securlty Asszgnment ‘or
as otherwise agreed by the Permittee “in writing with the consent
of the Port Authority, the Permittee shall have full power and

~authority to give waivers of, and to c¢onsent to variations from,
the rights of the Permittee under this Agreement and to negotiate
and enter into supplements and amendments to this Agreement, and
except as aforesaid, the Port Authority may deal directly with
the Permittee in the negotiation and procurement of such waivers,
variations, supplements and amendments and in all other matters
involving the Permittee under this Agreement or the operation and
use of the System,. without any consultatlon with oxr approval by
the Project Lender. ' '
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(2) HNothing contained in this Agreement, or the
Security Assignment shall require the Port Authority to exercise
any remedy or restrict the Port Authority from waiving any
default or alleged default of the Permittee under this Agreement
or otherwise. :

(c) The Loan Agreement shall require the Project

Lender to send to the Port Authority a copy of each notice of
default or termination under the Security Assignment within five
(5) business days following the date any such notice of default
or termination shall have been gsent to the Permittee. The Loan
Ag;eement shall also require the Permittee to send to the Project
Lefider a copy of each such .notice of default or termination given
to the Permittee by the Port ARuthority, within five (5) business
days following the date any such notice of default or termination
shall have been sent by the Port Authority to the Permittee.

(d) (i) Subject to subparagraph (ii) hereof,
notwithstandlng any other term or provision hereof or of the

' Security Assignment, no Person, other than a Qualified System

. Operator, Project Lender or Replacement Project Lender (provided
that the Project Lender or Replacement Project Lender shall be
itself qualified as an Interim System Operator or shall have at -
- all times retained an Interim System Operator from and.after any
Future Assignment) shall be entitled to acquire ‘the interest of
the Permittee in this Agreement as the Assignee. The foregoing
provision is ‘of the essence of this Agreement and the Security
Assignment and it is only upon this basis that the Port Authority
has agreed to enter into thas Agreement and to consent to the
Securlty Assignment.
S (11) Nothlng hefein shall be deemed to preclude
either the Port Authority or the Project Lender (provided that
the Project Lender shall have at all times qualified as an
Interim System Operator or retained an Interim System Cperator
from and after any failure by the Permittee to perform the
operations .and maintenance obligatlons of the Permittee under
this Agreement) from bidding for or from becoming, at any
" foreclosure sale or proceeding similar thereto, the owner of the -
' Permittee’s rights under this Agreement free from any claims,
‘equities or rights of redemption of the Permittee. The Port .
Authority and the Project Lender shall have the right to bid for
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the Permittee’s xights under this Agreement at any sale, public
or private, whether held pursuant to a judgment of assignment or
othexwise.

{e) (i) If the Port Authority shall elect to
terminate this Agreement pursuant to Section 20 of this
Agreement, then, at the time of service of a Notice of
Termination upon the Permittee, the Port Authority shall give a
copy of such Notice of Termination to the Project Lender. The
Project-Lender shall have the right to extend the effective date
of termination specified in any such Notice of Termination, for a
period of sixty (60) days or such lesser period as may be
specified by the Project Lender (the “Initial Project Lender ‘
Extension Period”),; provided the Project Lender shall give notice
(the “Project Lender ExXtension Notice”) of such extension to the
Port Authority at any time on and after the date of the Notice of
Termination but not later than the effective date of termination
stated in the Notice of Termination. : '

(ii) - The Pro;ect Lender shall exercise all
reasonably available legal remedies to permit the Project Lender,
by itself, provided the Project Lender is itself qualified as an
Interim System Operatdr, or through the retention of an Intérim
System Operator, during the Initial Project Lender Extension
. Period referred to above in subparagraph(g) (i) and any Second
Project Lender Extension Period referred to below 'in subparagraph
(g) (iii) (1) to keep the System operational and in a state of good
repair. . : :

(iii) (1) At the end of the sixty (60) day
period following receipt by the Port Authority of a Project
Lender Extension Notice, this Agreement and the rights of the-
Permittee hereunder shall be términated unless within such time
the Project Lender shall have given the Port Authority motice
(the *Project Lender Election Notice") of its intention.to seek
or effectuate a Future Assignment, in which case the Port
Authority shall not have the right to terminate this Agreement so
long as the Project Lender is in compliance with the terms set
forth below. During the Initial Project Leander Exten31on Per;od
and any further period (the “Second Project. Lender. Extension

Period”) up to the Future Assignment, the Project Lender, £6r the -

purposes of protecting and preserving its securlty under the
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Security Assignment and for meeting the obligations of the
Pexrmittee for the operation, care and maintenance of the System
to the extent provided below, shall {(x) continue to perform its
obligations to the Port Authority in accordance with subparagraph
(g) (ii) above, and (y) shall perform, provided the Project Lender .
is itself qualified as an Interim System Operator, or shall
appoint an Interim System Operator to perform the operating
responsibilities of the Permittee for the operation, care and
maintenance of the System to the extent the Permittee shall fajl
to do so, but only to the extent of Default Available Cash and to
the extent that the Project Lender or the Interim System Operator
has.access to the System.

- (2) Nothing herein shall be construed to
require the PrOJect Lender to take any action that would
constitute breach of peace or otherwise be unlawful, and the
Project Lender's obligations hereunder which require access to or
possession of the System shall be suspended and relieved to the
extent that the Project Lender shall not be lawfully granted the
right of access or possession for such purposes.

_ (£) If the Permittee defaults under this Agreement and
fails to cure the same within the time allotted therefor, if any,
then the Permittee directs that the Port Ruthority accept and
permit, and the Port Authority agrees to accept &nd permit, the
curing of any default under this Agreement by the Project Lender
as if and with the same force and effect as though cured by the
Permittee. '

{g) No sale, transfer oif assignment by the Permittee
of Wtg interest in this Agreement to the Port Authority or the
Préfect Lender (or its designee) shall create a merger between
the interests of the Port Authority and the Permittee or that of
the Permittee and the Project Lender unless the Port Authority,
the Permittee and the Project Lender shall spec1f1cally consent
to ‘such mergexr in‘wrltlng : :

(h)  In the event of a Future Assignment to a
QUallfled System Operator, such Qualified System Operator shall
assume all of the Permittee's obligations hereunder arising from
and after the date of such Future Assignment (except as otherwise
'expressly prov1ded in this Agreement). .In addition, such
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Qualified System Operator shall agree to cure, within ten (10);
days, any defaults that would constitute grounds for termination
by the Port Authority pursuant to Section 20 (except when

. fulfillment of such obligation requires activity over a period of
‘time and the Qualified System Operator shall have commenced to
perform whatever may be required for fulfillment within ten (10)
days after receipt of notice and diligently continues such
performance without interruption except for causes beyond its
control) and, in addition, the Qualified System Operator shall

- use commercially reasonable efforts to cure any failure by the
Permittee to keep, perform and observe each and every other
promise, covenant and agreement on its part to be kept performed
and observed under this Agreement.

_ (i) In the event the Project Lender requests that the
Port Authority approve any Person as a Qualified System Operator
or an Interim System Operator, the Port Authority shall within
“ten (10} days following its receipt of such request (together .
with appropriate supporting information) notify the Project
Lender as to whether the Person is acceptable as a Qualifieqd
System Operator or an Interim System Operator. In the event the
Port Authority notifies the Project Lender that the Person does
not qualify as a Qualified System Operator or an Interim System
Operator, the Project Lender shall be given a reasonable '
additional time to either resolve any differences with the Port
Authority or to locate a different Person to be a Qualified
System Operator or an Interim System Operator.

_ {j) The Project Lender shall have the right to be a
Qualified System Operator under a Future Assignment provided that
it shall at all times during such period be or otherwise engage
an Interim System Operator to operate the. System and the parties
further acknowledge and agree that the Project Lender shall have
the right to continue to remain as the Permittee as provided in
paragraph (j) above throughout the balance of the Term, it being
understood that the Project Lender shall be obligated to perform
all the obligations of the Permittee under this Agreement until
such time as it shall have assigned this Agreement to a Qualified
System Operator -

. (k) From time-to-time during the Term, the Permittee
shall have the right to refinance the then-outstanding principal
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balance of the loan as set forth in loan agreements entered into
between the Permittee and Concourse Communications Group, LLC and
between Concourse Communications Group, LLC and SpectraSite
Communications, Inc., respectively, (the *Outstanding Balance®)
only in accordance with the following requirements:

_ (i) The Permittee may at any time refinance the
Outstandlng Balance with a new Project Lender with the prior
written approval of the Port Authority, such refinancing to
include the assignment of a Security Assignment to such Project
Lender; . ' ‘ : : '

= (ii) From and after the second anniversary of the
Commencement Date, the Permittee may refinance the Outstanding
Balance with a new Project Lender, including the assignment of a
Security Assignment to such Project Lender, that is a Qualified
Institutional Buyer and under a Loan Agreement as both may
reasonably be approved by the Port Authority; and

(iii) Both on the date of notification of the Port

Authorlty that the Permittee intends to refinance the Outstanding
Balance and on the effective date thereof, the Permittee shall
not Be under notice of default or notice of termination from the -
Port Authority.
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The Permittee, at least thirty (30) business days prior to the
proposed effective date of a proposed refinancing of the
Outstanding Balance, shall notify the Port Authority, in writing,
of the identity of the proposed new Project Lender and shall
submit to the Port Authority for its approval a copy of the form
of the proposed Loan Agreement and accompanying note or bond.

The Port Authority will advise the Permittee in writing within
fifteen (15) business days after receipt of such notification and
submission whether oxr not the Port Authority will consent to such
proposed Project Lender and such proposed note or bond. On the
date of its execution, or within five (5) days thereafter, the
Permittee shall deliver to the Port Authority a true copy of the
executed Loan Agreement and accompanying executed note or bond.

Section 26. Disputes"

{(a) In the event of any dispute between the Port -
Authority and the Permittee regarding any matter related to this
- Agreement, either.the Permittee or the Port Authority may request
that a meeting be held between the parties to discuss the matter.
The parties shall each send at least two {2) representatives to
such meeting, one individual who is fully familiar with the issue
in dispute and the other who is a member of senior management
authorized either to settle the matters in dlspute or to make

recommendations for the settlement thereof

(b) If the dispute is as to whether or not any
Constructlon Application submitted by the Permittee should be
approved by. the Port Authority, and the parties cannot achieve a
settlement of the matter following the meeting described in’
subparagraph (a) above, the matter shall be submitted for
resolution to the Chief Engineer of the Port Authority, acting
personally and in accordance w1th Prudent Englneerlng and
Operatlng Practice. N

e) If the'issue in dispute is not an issue covered by
subparagraph (b),. above, and the parties cannot aphievg‘aA
settlement of the matter following the meeting described in
'subparagraph (a), above, the parties shall each be free to pursue
any available 1ega1 or equltable remedies.
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Section 27. Carrier Agreemen

The Port Authority shall act in a commercially reasonable
manner with respect to Carrier Users’ requests pursuant to the
Carrier Agreement, as Lollows:

(a) Any‘requeet for its approval of the Carrier User’s
corporate guarantee or surety bond pursuant to Section 3.2 of the
Carrier Agreement;

(b) Any request for its approval of the Carrier User’'s
general liability insurance coverage amounts pursuant to Section
6.8 of the Carriex Agreement,

, (c) Any requeeted approval of an assignment of a
Carrier Agreement to a successor to the business operations of
the Carrier User; and

(d} Any request made in accordance with Section 33 of
this Agreement with respect to approval of advertising, sales
promotion, press releases . and other publicity materials submitted
by the Carrier User under Section 14.9 (a) of the Carrler
Agreement. : -

Section 28. Payment

{(2) a1l payments requxred of the Permittee by this
Agreement shall be mailed to the Port Authority, P.O. Box 17303,
Newark, New Jersey 07194 or to such other office or address as
may be substituted therefor by the Port Authority. '

“ {b} No payment by the Permittee or receipt by the Port
Authority of a lesser fee payment amount than that which is due
and payable under the provisions of this Agreement at the time of
such payment shall be deemed to be other than a payment on
account of the’ earliest fee payment then due, nor shall any -
‘endorsement or statement on any check or in any letter
- accowpanying any check or payment be deemed an accoxd and
satisfaction, and the Port Authority may accept such. check or
payment without prejudicing in any way its right to recover the
balance of such fee or to pureue any other remedy provided in
this Agreement oxr by law..




Section 29. Recording

" The Permittee may, at its sole cost and expense, record

'a memorandum of this Agreement, prepared by it at its sole cost
_and expense, reasonably satisfactory to the Port Authority, and
the Port Authority agrees to.execute such memorandum within
fifteen (15) business days after request therefor. If the
Permittee so records such memorandum, it shall, at its sole cost
and expense, record in timely fashion -a memorandum satisfactory
_.to the Port Authority of each and every modification, extension,

supplement, assignment, surrender, or other amendatory agreement
relating thereto, which memorandum shall be prepared by and at
the sole cost and expense of the Permittee.

Section 30, t {0 nt

The Port Authority covenants and agrees that as long as
it is owner or lessee of the particular Port Authority Facility
vhere a portion or portions of the System is installed and
operated, the:Permittee, upon paying all fees hereunder and
performing, in all material respects, all the covenants,
~conditions and provisions of this Agreement on its part to be
performed, shall and may peaceably and quiétly conduct System
' Operations free of any act or acts of the Port Authority except
as expressly permitted in this Agreement. The provisions of this
Section 30 shall not be deemed to wmodify the rights expressly
granted to the Port Authority under this Agreement including,
without limitation, the rights under Section 20 to terminate this
hgreement and/or exercise any other remedies which it may have in
the event of a default by the Permittee in its obligations
hereunder following the giving of any réequired notice by the Port
Authority and the expiration of any applicable cure pericd.

Section 31. Headings

The section headings and the paragraph headlngs, if
--any, are inserted only as a matter of convenience and for
reference and in no way define, limlt or describe the scope or
1ntent of any provision hereof
Section 32. (o) : Pe ittee’s Ob jgation

(a) Whenever in this-Ag:eement'the Permittee is placed -
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under an obligation or covenants to do or to refrain from:ercis c(:z:gs -

prohibited from doing, or is entitled or privileged to do;-amy : - 5 g
act or thing, the Permittee’s obligations shall be perfarmedior - ---- ..
its rights or privileges shall be exercised only by its officers - .{ -

and employees. The provisions of the previous sentence: shabl not . —%. -
in any way be taken to alter, amend or diminish any oblxgacion Qf--i--__
the Permittee assumed in relation to its invitees, customers;. .:

R e
agentsg, representatives, contractors or other persons, firmg:oxr. - :- . -
corporations doing business with it. _ T Fiie Il

(b) The Permittee's representative, herelnbéfofe . =

specified in this Agreement (or such substitute as the Eermgttee Sz -
may hereafter designate in writing), shall have full aughoxity to- - -
act for the Permittee in connection with this Agreement-and-any . '
things done or to be done hereunder, and to execute on the '
Permittee's behalf any amendments or supplements to this

Agreement or any extension thereof. - S

(e} .This Agreement does not constitute the Permittee -}
the agent or representative of the Port Authority for any-.purpose:- --
whatsoever, nor does it constitute the Port Authority the:agentr  :
or representative of the Permittee for any purpose whatgoewver. : .

: {4} No greater rights or privileges with respect to

-the use of the System or any portion or portions thereof or with -
respect to any Port Authority Facility are granted or intended to
be granted to the Permittee by this Agreement, or by any ..: -
provision thereof, than the rights and pr1v11eges expressly : e
'granted hereby. : s )

Tomd e

-,

I

Secﬁion 33, Publici and Advertisi o I

The Permittee shall not issue or permit to be issued -
any press or publicity release, advertisement, or literature of
any kind ‘which refers to the Port ‘Authority or the System or any
portion thereof installed at any Port Authority Faclllty pursuant -
' to this Agreement, without first obtaining the written approval
of the Port Authority.  Such approval shall be granted unless the
Port Authority reasonably believes, in goed faith, that the -
publication of such information would be harmful. to its interests
_or to the public interest ‘or would not be in compliance with

contemporary advertising and marketlng standards for the -
' telecommunicatlons industry. :
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Section- 34. Renewal Term

‘Upon the condition that the Permittee shall not be in
default under any term or provision of this Agreement or under
any notice of default from the Port Authority, the Permittee, by
notice given to the Port Authority at-least one (1) year but not
more than eighteen (18) months prior to the expiration date of.
the Initial Term, way extend the Term of this Agreement for a
period commencing on the day following the expiration date of the
Initial Term and continuing through the date preceding the tenth
(10th) anniversary of the expiration date of the Initial Term
(such extended period, the “Renewal Terwm”).

Section 35. anpney of tion -

In connection with the exercise of the privilege.
granted.hereunder, the Permittee shall:

(1) Use commercially reasonable efforts in every _
_proper manner to develop and increase the business conducted
by it hereunder,_

(ii) Not divert, and use commercially reasonable
efforts not to cause or allow to be diverted, any business
from any Port Authority Facility where System Operations are
conducted, it being acknowledged that the Permittee shall
not be deemed to be in violation of this subparagraph (ii)
with respect to wireless communications services provided by

. Carrier Users through telecommunications systems other than
the System, provided that neither the Permittee nor any
affiliate of the Permittee has any ownership 1nterest in
such other -systems;

(111) To the extent available technology permlts at &
commercially reasonable cost, periodically wonitor existing
- wireless base stations operated by Carrier Users at .
locations other than Covered Facilities which wmay provide -
.8uch Carrier Users with coverage in or otherwise overlap
 areas of Covered Facilities to ensure that a Carrier User
‘does not intentionally avoid the System- through additions to
'such Carrler User's exlstlng Bystem,"
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{iv) Maintain, in accordance with accepted accounting
practice, during the Term and for one (1) year after the
expiration or earlier termination of this Agreement, and for
a further period extending until the Permittee shall receive
written permission from the Port Authority to do otherwise,
records and bocks oflaccount regarding all transactions of
" the Permittee at, through or in any way connected with any
Port Authority Facility, which records and books of account
shall be kept at all times w1th1n the Port of New York
District;

(v) Permit, upon reasonable prior notice, in oxdinary:
‘business hours during the Term of this Agreement, and for
one (1) year thereafter, and during the further period
described in subparagraph (iii), above, the examination and
audit by the officers, employees and representatives of the .
Port Authority of such record and books of account and also
any records and books of account of any Person which is
owned or controlled by the Permittee, or which owns or
controls the Permittee, if said Person performs services,
gimilar to those performed by the Permittee, anywhere in the
Port of New York District;

(vi) Install and use all equipment reasonably available
and necessary to .accurately determine Gross Receipts;

{vii) - Permit the inspection, upon reasonable prior

notice, by the officers, employees and representatives of

the Port Authority of all equipment used by the Permlttee to
. “collect data to determine Gross Recelpts,
o (viii) Require each Carrier User,-lncludlng each Paglng h
_Carrxier User, to permit the officers, employees and .
representatives of the Port ARuthority, upon reasonable prior
- notice, to inspect and copy all books and records of such
Carrier Users relating to the determination of payments by
such Carxrier User to the Permittee and all equipment owned
or controlled by siuch Carrier Users and used by the
Permittee or such Carrier User to collect data to determine
Gross Receipts, it being understood that the obllgations -
- hereunder iwmposed on the Permittee shall be appllcable only
as and to the extent that the Permittee jtself has such
rights of inspection and copying in a particular Carrler
User agreement; and
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(ix) Subject to the prior approval of the Port
Authority, use its best efforts to establish and implement a
methodology for the measurement of wireless
telecommunications traffic volume on the System, whether on.
a MOU or “per bit” basis or otherwise, throughout the Term
of this Agreement.

Section 36. Te inat' ithout Cau - Renewa e

{a) At any time durlng the Renewal Term, and W1thout
limiting any other rights of the Port Authority under this
Agreement, including, without llmltatloe, the rights set forth in
Section 20, the Port Authority shall have the right to terminate
this Agreement without cause .on ninety (90} days’ prior wrltten
notice to the Permittee. Upon the effective date of such
termination this Agreement shall be terminated with the same
force and effect as if such date were the date originally set for
its expiration, except as provided in paragraph (b}, below.

(b) Within ten (10) days following the effective date
of termination without cause as provided in paragraph (a)}, above,
the Port Authority shall pay a “Termination Amount” to the '
Permittee, to be'determined’as.follows: :

(1) The sum of the Adjusted Gross Receipts plus
the Tower Gross Receipts and the World Trade Center Towers and
Airports Adjusted Gross Receipts, less the sum of the Minimum Fee
"plus the Variable Fee payable to the Port Anthorlty, in each
case, for the last full Annual Period prior to the - effectlve date
of termination without cause shall be calculated, such
calculation to take into account only those Port Authority
Facilities which comprise facilities owned by or leased to the
Port Authority as of the effective date of termination.

{1i) The sum calculated. in subparagraph (i),

-above, shall be divided into four (4) equal payments which shall
be deemed to be made on a quarterly basis on -the last day of each
January, 2pril, July and October, with respect to the immediately
preceding calendarxr quarter, in each Annual Perlod or portion
thereof which would have occurred prior to the expiration date of
this Agreement if this’ Agreement had not been terminated without
cause. 'In the event the expiration date of this Agreerment in
.effect prior to its termlnatlon wlthout cause wag not scheduled
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to occur on the last day of a calendar quarter, the last such
imputed payment shall be appropriately prorated based on a
ninety-one (91} day calendar quarter.

(iii)} The present value of the stream of payments
described in subparagraph (ii), above, on the date of termination
without cause by the Port Authority shall be determined using a
discount rate of ten percent (10%) per year (the “Base Net
Present Value Amount”}.

"{iv) The portion of the Initial System Capital
Cost plus the capital cost of any additions to the System
approved by the Port Authority as constituting an additional
~ capital investment in the System which in each case constituted
actual payments to unaffiliated third parties for the acquisition
and installation of the System (less any part of this Initial’
System Capital Cost incurred with respect to the construction and
.installation of any portions of the System installed at Port
Authority Facilities which no longer comprise facilities owned by
.or leased to the Port Authority as of the effective date of
termination) shall be determined and the amount so determined
shall be multiplied by a fraction the denominator of which is.the
number of days in the Term (including the Renewal Term)
originally contemplated under this Agreement but for its
termination without cause by the Port Authority and the numerator
of which is the number of days from the date of the termination
of this Agreement without cause by the Port Authority to the
expiration date originally contemplated under this Agreement “(the
"Base Unamortized Capital Amount”). '

- . (v) The *“Termination Bmount* shall be the greater
of (1) the Base Net Present Value Amount (as defined in
subparagraph (iii), above) or (ii) the sum of Seventy- flve
percent (75%) of the Base Net Present Value Amount plus the Base
Unamortized Capital Amount (as defined in subparagraph (iv),

above) .

(c)  In the event the Port Authority terminates this
Agreement during the Renewal Term pursuant to the provisions of
this Section, the Port Authority shall, upon payment of the
Termination Amount, have the right to (1) direct the Permittee to
remove the System or the portions thereof designated by the Port
Authority, at the Port Authority’s expense, and (2) to use the
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System or any portion or portions ‘thereof as are not so removed
free and clear of any claim of ownership by the Permittee
including all the Permittee’s rights to all System software
licenses, equipmert warranties and service contracts. Title to
the portion or portions of the System as are not so removed ghall
thereupon vest in the Port Authority without any further act or
deed by the Permittee if title thereto is not already in the Port
Authority. :

Section 37. ate arces

If the Permittee should fail to pay any amount required
under this Agreement when due to the Port Authority including
without limit any payment of any Minimum Fee or Variable Fee or.
any payment of utility or. other charges or if any such amount is
found to be due as the result of ah audit, then, in such event,
the Port Authority may impose (by statement,'bill_or otherwise) a
late charge with respect to each such unpaid amount. for each late
_charge period .(described below) during the entirety of which such
amount remains unpaid, each such late charge not to exceed an
- amount equal to eight-tenths of one percent of such unpaid amount
for each late charge period. There shall be twenty-four late
charge periods on a calendar year basis; each late charge period
shall be for a period of at least fifteen (15) calendar days
except one late charge period each calerndar year may be for a
periocd of less than fifteen (but not less than thirteen) calendar
days. Without limiting the generality of the foregoing, late '
charge periods in the case of amounts found to have been owing to
the Port Authority as the result of Port Authority audit findings
shall consist of each late charge period following the date any
unpaid- amount should have been paid under this Agreement. . Each
late charge shall be payable immediately upon demand wade at any
time therefor by the Port Authority. No acceptance by the Port
Authority of payment of any unpaid amount or of any unpaid late
. charge amount shall be deemed a waiver of the right -of the Port

“Authority to payment of any laté charge or late charges payable
under the provisions of this Section with respect to such unpaid'
amount. Each late charge shall be recoverable by the Port _
 Authority in the same manner and with like remedies as if it were
originally a part of the fee payments set forth in Section 4.
Nothing in ‘this Section is intended to, or shall be deem to,
affect, alter, wmodify or diminish in any way (i) any rights of
the Port Authority under this Agreement, includlng w1thout
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limitation, the Port Authority's rights set forth in Section 17
or (ii) any obligations of the Permittee under this Agreement.
In the event that any late charge imposed pursuant to this
Section shall exceed a legal maximum applicable to such late
charge, then, in such event, each such late charge payable under
- this Agreement shall be payable instead at such legal maximum.

Sectidn 33. Other Construction by the Lessee

Following the completion of the Initial System
Construction Work by the Permittee, and except as wmay otherwise
provided under this Agreement, the Permittee shall not
significantly alter the System, do any construction or modify or
‘make any additions or improvements at any -Port. Authorlty Facility -
without the prior written approval of the Port Authority, and in
the event any alteration, construction, modification, addition,
or improvement is performed without such approval, then upon
reasonable notice to do so, the Permittee will remove the same,
or at the option of the Port Authority, will cause the same to be
changed to the satisfaction of the Port Authority. In case of
any failure by the Permittee to comply with such notice, the Port
Authority may effect the removal or change and the Permlttee '
shall pay the cost thereof to the Port Authority.

Section 39, For ajeur

Neither the Port Authority nor the Permittee shall be
liable for any failure, delay or interruption in performing its
obligations hereunder due to causes or conditions beyond its
control. Further, neither the Port Authority nor the Permittee
shall be liable unless the said failure, 'delay or interruption -
shall result from the failure on the part of such party to use
reasonable care to prevent such failure, delay or interruption or
reasonable efforts to cure such failure, delay or interxuption.

Section 40. Liability Ingurance

_ (a) The Permittee, in 1ts Oown name as assured and at
its sole cost and expense, shall secure and keep in full force
and effect throughout the Term, a policy of commercial general
liability insurance for such coverage as may reasonably be
_ required from time-to- time by the Port Authority covering the
Permittee's operations hexeunder, including but not limited ‘to
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Premises-Operations, Products-Completed Operations and broad form.
property damage coverage, and further including a contractual
liabjlity indemnity endorsement covering the Permittee's
obligations under this Agreement, which shall initially be in a
combined single limit of $2,000,000 for liability for bodily _
injury, for wrongful death and for property damage arising from
any one occurrence. ' '

(b} The Permittee, in its own name as assured and at
its sole cost and expense, shall secure and keep in full force
and effect throughout the Term of this Agreement, a policy of
comprehensive automobile liability insurance for such coverage as
. may reasonably be stipulated by the Port Authority, covering all
of the Permittee’s owned, non-owned and hired vehicles, which
shall be in a combined single limit of $2,000,000 per occurrence
for bodily injury and property damage liability.

-{c) The Port Authority shall be named as.an additional
insured in each policy of liability insurance required by this
Section. The Port Authority, in its sole discretion, may iwmpose
increased insurance requirements as to coverage limits or types.
of coverage, or both, with respect to any System Operation which
requires the Permittee .to gain access to or utilize in any manner
any portion of the aircraft ramps at any Port Authority airport.

: {d) As to any insurance required by this Section, a
certified copy of each of the policies or a certificate or..
certificate evidencing the existence thereof, or binders, shall
be delivered to the Port Authority Manager, Risk Management
within twenty (20) days prior to-the commencement date of this
Agreement. In the event any binder. is delivered, it shall be-
replaced within thirty (30) days by a certified copy of the
policy or certificate. BEach such copy or certificate shall
contain a valid provision or endorsement that the policy way not
be canceled, terminated, changed or modified, without giving
thirty (30) days’ written advance notice thereof tq_the Port
Authority Manager, Risk Management.. ‘A renewal policy or
_ -certificate or certificates evidencing the existence thereof

. 8hall be delivered to the Port. Authority at least flfteen (15)
" days prior to the expiration date of each expiring policy. If at
any time any of policies shall be or become unsatisfactory to the
Port Authority as to form or substance, acting in a non-arbitrary
and non-capricious manner, or if the Port Authority shall
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determine that any of the carriers issuing such policies shall be
or become unsatisfactory to the Port Authority, acting in a non-
arbitrary and non-capricious manner, the Permittee shall promptly
obtain a new. and satisfactory pollcy in replacement.

(e) - Each policy of insurance required by this Section
shall contaln a provision that the insurer shall not, without
obtaining express advance permission from the General Counsel of
' the Port Authority, raise any defense involving in any way the
jurisdiction of the tribunal over the person of the Port
Authority, the immunity of the Port Authority or its
Commissioners, officers, agents or employees, the governmental
nature of the Port Authority or the provisions of any statutes
respecting suits against the Port Authority. '

Section 41. Non-Discrimination

(a) Without limiting the generality of any of the
provisions of the Agreement, the Permittee, for itself, its
successors in interest, and assigns, as a part of the
consideration hereof, does hereby covenant and agree that (1) no
person, on the grounds of race, creed, colorx, sex or national
origin, shall be excluded from participation in, denied the
‘benefits of, or be otherwise subjected to discrimination in the
use of the System by the Permittee, (ii) in the comstruction of
the System and the furnishing of services thereon by the _
Permittee, no person, on the ground of race, creed, color, sex or
- national origin, shall be excluded from participation in, denied
the benefits of, or otherw1se be subject to discrimination, (iii)
the ‘Permittee shall use the System in compliance with all other
requlrements imposed by -or pursuant to Title 49, Code of Federal -
Regulatlons, Department of Tran5portatlon, Subtitle A, Office of
the Secretary, Part 21, Non-digcrimination in Federally-assisted
programs of the Department of Transportation-Effectuation of
Title VI of the Civil Rights Act of 1964, and as said Regulations
may be amended, and any other present or future laws, rules,
regulatlons, orders or directions of the United States of America.
with respect thereto which from tlme to-time may be appllcable to
the Permittee’s operations at any Port Authority Airport whether
- by reason of agreement ‘between the Port Authority and the Unlted
_States Government or” otherwise. : -
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(b) The Permittee shall include the provisions of
paragraph (a) of this Section in every agreement it way make
pursuant to which any Person, other than the Permittee, operates
any facility at any Port Authority airport providing services to
‘the public and. shall also include therein a provision granting
the Port Authority a right to take such action as the United
States may direct to enforce such covenant.

(c) The Permittee’'s non-c0mp11ance with the prov131ons
of this Section shall constitute a material breach of this
Agreement. In the event of the breach by the Permittee of any of
the above non-discrimination provisions, the Port Authority way
take appropriate action to enforce compliance; or in the event
such noncompliance shall continue for a period of twenty {(20)
days after receipt of written notice from the Port Authority, the

Port Authority shall have the right to terminate this Agreement
wWith the same force and effect as a termination under the Section
20, or may pursue such other remedies as may be provided by law;
and as to any or all the foregeing, the Port Authority may take
‘such action as the United States may direot.

(d) The Permittee shall indemnify and hold harmless
the Port Authority from any claims and demands of third persons,
including the United States of America, resulting from the
Permittee’s noncompliance with any of the provisions of this
Section, and the Permittee shall reimburse the Port Authority for
any loss or expense incurred by reason of such noncompllance

(e) Nothing contained in this Section shall grant or
shall be deemed to grant to the Permittee the right to transfer
or assign this Agreement, to make any agreement or concession of
the type mentioned in paragraph (b) hereof, or -any right to
perform any construction at any Port Authority Facility.

Section 42. ffiy ative Action .

"In addition to and without limiting any other term or
provision of this Agreement, the. Permlttee assures that it will
undertake an affirmative action program as required by 14 CFR
Part 152, Subpart E, to insure that no person shall on the
- grounds of race, creed, color, national origin, or sex be
excluded from participating in any employment activities covered
in 14 CFR Part 152, Subpart E. The Permittee asgures that no
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person shall be excluded on these grounds from participating in
or receiving the services or benefits of any program or activity
covered by this Subpart. The Permittee assures that it will
require that its covered suborganizations provide assurances to
the Permittee that they similarly will undertake affirmative
action programs and that they will require assurances from their
suborganizations, as required by 14 CFR Part 152, Subpart E, to
the same effect.

‘Section 43, Permittee's Additional Ongoi ffirmative Action
' - Equal ortunity Commitment

(2} In addition to and without limiting any other term
or provision of this Agreewment, the Permittee shall not
discriminate against- employees or applicants for employment
because of race, creed, color, national origin, sex, age,
disability or marital status, and shall undertake or continue
existing programs of affirmative action to ensure that winority
group persons and women are afforded equal employment opportunity
without discrimination. Such programs shall include, but not be
limited to, recruitment, employment, job assignment, promotiom,
upgrading, demotion, transfer, layoff, termination, rates of pay
or other forms of compensation, and selections for training or
retraining, including apprenticeship and on-the-job training.

(b} In addition to and without limiting the foregoing,
and without limiting the provisijons of Sections 41 and 42, the
Permittee, in connection with its continuing operation,
wmaintenance and repair of the System, or any portion thereof, as
‘provided in this Agreement, shall throughout the Term, commit
itself to and use good faith efforts to implement an extensive
program of affirmative action, including specific affirmative
-action steps to be taken by the Permittee, to ensure maximum
opportunities for employment and contracting by minorities and
women, and by Minority Business Enterprises and Women- owned
Business Enterprises. In meeting the said commitment, the
Permittee agrees to submit to the Port Authority for its review
and approval the Permittee's said extensive affirmative action
program, including the specific affirmative action steps to be
taken by the Permittee to meet the -aforesaid. commitment, w1th1n_
sixty (60) days aftexr the execution of this Agreement. .The.
Permittee shall incorporate in its said program such revisions
. and changes which the Port Authority initially or from time- to-
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time may reasonably require. Throughout the Term, the Permittee
shall document its efforts in implementing the said program,
shall keep the Port Authority fully advised of the Permittee's
progress in implementing the said program and shall supply to the
Port Authority such information, data and documentation with
respect thereto as the Port Authority may from time-to-time and
at any time request, including but not limited to annual reports.

(c) (i) "Minority" as used in this Section includes:

(1) Black (all persons having origins in any
of the Black African racial groups not of Hispanic
origin);

(2) Hispanic (all persons of Mexican, Puerto
Rican, Domlnlcan, Cuban, Central or South American
~ culture or origin, regardless of race);

- (3) Asian and Pacific Islander (all persons
“having origins in any of the original peoples of the
Far East, Southeast Asia, the Indian Subcontinent, or -
the Pacific Islands); and '

(4) American Indian or Alaskan Native (all -
persons having origins in any of the original peoples
of North America and maintaining identifiable tribal
affiliations through membership and part1c1pation or
c0mmun1ty identification).

{ii) "Minority Business Enterprise" (MBE) as-used
herein shall wmean any business enterprise which is at least
fifty-one percent owned by, or in the case of a publicly owned
business, at least fifty-one percent of the stock of which is
owned by citizens or permanent resident aliens who are wminorities
- and such ownership is real, substantial and continuing.

- (iii) "Women-owned Business Enterprise" (WBE) as
used herein shall mean any business enterprise which is at least
fifty-one percent owned by, or in the case of a publicly owned
business, at least fifty-one percent of the stock of which is
owned by women and such ownership is real " gubstantial ‘and
: continulng -
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(iv) Good faith efforts to include meaningful
participation by MBEs and WBEs shall include at least the
following:

(1) Dividing the work to be subcontracted
into smaller portions where feasible.

: (2) Actively and affirmatively soliciting
bids for subcontracts from MBEs and WBEs, including
circulation of solicitations to minority and female
contractor associations. The Permittee shall maintain
records detailing the efforts made to provide for meaningful
MBE and WBE participation as called for in paragraph (b),
-above, including the names and addresses of all MBEs and
WBEs contacted and, if any such MBE or WBE is not selected
as a joint venturer or subcontractor, the reason for such
decision. -

(3) Making plans and specifications for
prospective work avallable to MBEs and WBEs in suff1c1ent
time for review. -

(4) Utilizing the list of eligible MBEs and
WBEs maintained by the Port Authority or seeking minorities
and women from other sources for the purpose of sollc1t1ng
blds for subcontractors.

(5) Encouraglng the formation of joint.
ventures, partnershlps or other similar arrangements among
-subcontractors, where appropriate, to insure that the
Permittee will meet its obligations hereunder.

e : _ (6) Insuring that prov1s;on is. made to
” provide progress payments to MBEs and WBES on a timely
bagis.

{7) Submlttlng quarterly reports to the Port
Authorlty {Office of Business and Job Opportunity) detalllng
its compliance with the prov181ons hereof

(d}_ The Permittee's non-compl;ance w1th the prov1810n8
of this Section shall constitute a material breach of this
Agreement. In the event of the breach by the Permittee of any of
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the above provisions the Port Authority may take any appropriate
action to enforce compliance; or in the event such non-compliance
shall continue for a period of twenty (20) days after receipt of
written notice from the Port Authority, the Port Authority shall
have the right to terminate this Agreement with the same force
and effect as a termination under the provisions of Section 20,
or may pursue such other remedies as may be provided by law.

(e} In the implementation of this Sectlon, the Port
Authorlty may consider compliance by the Permittee with the
provisions of any federal, state or local law concerning
affirmative action-equal employment opportunity which are at
least equal to the requirements.of this Section, as effectuating
the provisions of this Section. If the Port Authority determines
that by virtue of such compliance with the provisions of any such
federal, state or local law, the provisions hereof duplicate or
conflict with such law, the Port Authority may waive the
applicabllity ‘'of the provisions of this Section to the extent
that such dupllcatlon or conflict exists.

(f)_ Nothing herein provided shall be construed as a
limitation upon the application of any laws which establish
different standards of compliance or upon the application of
requirements for the hiring of local or other area residents.

Section 44.  Electricity

(a) Subject to all the terms and conditions of this
Agreement, including without limitation the provisions of Section
-6 with respect to portions of Port Authority Facilities leased to
or otherwige made available to lessees or permittees, the Port
Authority will furnish electricity to the Permittee for System -
Operation, the quantity of such electricity supplied to the
Permittee to be in accordance with the design criteria and
capacity of each of the Port Authority Facilltles and to be pald
for by the Permittee as follows

- (i) With respect to Port Authority FaC111t1es or
portlons thereof that are located in the State of New York, the
Port Authority shall periodically throughout the Term, at such
times as the Port Authority may elect, arrange for a survey of
the Permittee’s equipment by the Port Authority's Engineering
~ Departwent or by an independent utility consultant to be selected
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by the Port Authority for the purpose of establishing the
Permittee's annual consumption of and demand for electricity
(such consumption of and demand for electricity being hereinafter
referred to as "Consumption and Demand"). Such Consumption and
Demand shall be based on the Permittee’s electrical equipment and
the frequency and duration of the use thereof by the Permittee.
The Permittee's annual Consumption and Demand shall be divided by
the number of "Billing Periods" per year established by the
public utility company supplying electricity in the vicinity of
the Port Authority Facility so as to determine the Permittee's
Consumption and Demand per Billing Period. The Port Authority

. shall .compute the cost of such Consumption and Demand as
determined by the survey based on the greater of: (1) the rates
(including the fuel or other adjustment factor if any) which the
Permittee at the time of such purchase and under the service
classification then appllcable to it would have to pay for the
same  quantity of electricity to be used for the same purposes
under the same conditions if it received the electricity directly
from the public utility supplying the same to commercial '
buildings in the vicinity, or (2) the Port Authority's cost of
obtaining and supplying the same quantity of electricity. The
Permittee shall pay the cost of such Consumption and Demand for
each such billing period to the Port Authority at the time the
next fee payment following the close of such Billing Period is
due and the same shall be deemed fees collectible 'in the same
manner and with like remedies as if it were a part of the Minimum
Fee hereunder. The determination of Consumption and Demand by
survey shall be effective until the next succeeding survey and
shall be binding'and conclusive on both the Permittee and the
Port Authority .as to all matters, including but not limited to
the frequency and duration of use of the Permittee’s electrical
‘equipment at the Port Authority Facility by the Permittee. The

. cost of each such survey shall be borne by the Port Authority,
provided that if the Permittee makeg any alterations or
improvements at the Port Authority Facility in accordance with
the provisions of this Agreement or otherwise which may result in
dreater Consumption or Demand, the Port Authority may direct a.
new survey to establish the Permittee’s Consumption and Demand
for electricity at the Port Authority Facility in question and
the cost thereof shall be borne by the Permittee. Any method of
‘measurement used herein shall not preclude the Port Authority
from reverting to the use of any prior method. 1In lieu of a
determination of Consumption and Demand by survey, the same may
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be measured by meter which the Port Authority may install at its
option, exercised at any time during the Term, and if for any
reason any meter fails to record the consumption of electricity,
the consumption of electricity during any such period that the
meter is out of service will be considered to be the same as the
consumption for a like period either immediately before or
immediately after the interruption as selected by the Port
Authority. -

(ii) With respect to Port Authority Facilities or
portions thereof that are located in the State of New Jersey, the
Port Authority shall periodically throughout the Term, at such
times as the Port Authority may elect, arrange for a survey of
the Permitteé’s equipment by the Port Authority's Engineering.
Department or by an independent utility comsultant to be selected
by the Port Authority for the purpose of establishing the
Permittee’s annual Consumption and Demand. The Port Authority
shall divide the total cost of electricity consumption and demand
furnished to the Port Authority Facility for each Billing Period,
as billed by the public utility supplying electricity to the Port
Authority Facility, by the total number of kilowatt hours shown
on the statement for the Port Authority Facility for that Billing
Period in order to arrive at the cost per kilowatt hour charged :
by the public utility supplying electricity to the Port Authority
Facility for consumption and demand at the Port Authority
Facility. The Permlttee shall pay to the Port Authority at the
time the next fee payment following the close of such Billing
Period is due, as and for the Permittee’s Consumption and Demand,
an amount determined by multiplying the cost per kilowatt hour
charged by the public utility supplying electricity to the Port
Auvthority Facility for consumption and demand at the Port
Authority Facility by the number of kilowatt hours of electr1cal
congumption by the Permittee for that Billing" ‘Period as
determined by the electrical survey of the Permittee’s equipment
conducted by the Port Authority. Such amount as is determined to
be due to the Port Authority for each such Billing Period shall
be deemed fees ‘collectible in the same manner and with like
remedies as if it were a part of the Minimum Fee hereunder. In
the event the laws of the State of New Jersey hereafter provide
-that the Port Authority may resell or submeter electricity to the
Permittee, the Port Authority hereby reserves the right at. 1ts_
option exercised at any time during the Term, and at its cost and -
expense, to install meters to measure the Permittee’s Consumption:
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and Demand and, in such event, the Permittee shall pay to the
Port Authority for each Billing Period the cost of such
Consumption and Demand as measured by meter based on the greater
of (1) the rates (including the fuel or other adjustment factor
if any) which would be charged to the Permittee by the public
utility company supplying electricity in the vicinity at the time
of such purchase and under the service classification then
applicable to the Permittee for the same quantity of electricity
to be used for the same purposes under the sawme conditions if the
Permittee purchased such electricity directly from such public
utility company, or (2) the Port Authority's cost of obtaining
and supplying the same quantity of electricity, and if for any
reason any meter fails to record the consumption of electricity,
the consumption thereof during any such period that the meter is
out of service will be considered to be the same as the
consumption for a like period either immediately before oxr
immediately after the interruption as selected by the Port
Authority. ‘

(b} Notwithstanding that the Port Authority has agreed -
to supply electricity to the Permittee, the Port Authority shall
be under no obligation to provide or continue such service if the
Port Authority is prevented by law, agreement or otherwise from
metering or measuring electrical consumption as set forth in
paragraph (a) of this Section, or elects not to S0 meter or
measure consumption of the same, and in any such event, the
Permittee shall make all arrangements and conversions necessary
to obtain electricity directly from the public utility. &Also in
such event, the Permittee shall perform the construction
necessary for conversion and if any lines or equipment of the
Port Authority are with the consent of the Port Authority used
therefor, the Permittee shall pay to the Port Authority its pro
rata share of the reasonable costs and expenses for the Sald
lines and equlpment : )

(¢) The supply of electricity shall be made by the .
Port Authority to the Permittee at such points as are designated
on the final plans covering the Permittee’s Initial System ,'
Construction Work approved by the Port Authority for connection
of the electrical distribution systems to be installed by the
Permittee with the Port Authority's lines and conduits, and the
Port Buthority shall have no responsibility for the distribution
of electr1ca1 current beyond the points of connection to the
Systenm. .
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(d) 1If any federal, state, municipal or other
governmental body, authority or agency or any public utility
assesses, levies, imposes, make or increases any charge, fee or
rent on the Port Authority for any service, system or utility now
or in the future supplied to the Permittee or to any of its
Carrier Users, then, at the option of the Port Authority
exercised at any time and from time-to-time by notice to the.
Permittee, the Permittee shall pay, in accordance with said
notice, such charge, fee or rent or increase thereof (or the
portion thereof equitably allocated by the Port Authority to the
Permittee’s operations hereunder) either directly to the.

' governmental body, authority or agency or to.the public utility
. or directly to the Port Authority.

(e} The Port Authority shall have the right to
discontinue  temporarily the supply of any of the above services
when necessary or desirable in the reasonable opinion 6f the Port
Authority in order to make any repairs, alterations, changes or
improvements in the premises or elsewhere at the Port Authority
Facility including but not limited to all systems for the ‘supply.
of services. Except in cases of emergency, the Port Authority
shall give the Permittee reasonable prior notice before
discontinuing the supply of services pursuant to the provisions
of this paragraph. = -

(£) No failure, .delay, interruption or reduction in
any service or services shall be or shall be construed to be an
eviction of the Permittee, shall be grounds for any diminution or
abatement of the fees payable hereunder, or shall constitute
grounds for any claim by the Permittee for_damages,pconséquential
or otherwise, unless due to the gross negligence or willful
misconduct of the Port Authority, its employees or agents.

{g) * The Port Authority shall be under no obligation to -
supply any service or services if and to the extent and during
any period that the supplying of any such service or services or
the use of any component necessary therefor shall be prohibited.
or rationed by any federal state or municipal law, rule,;
regulation, requirement, order or direction and if the Port
Authority deems it in the public interest to comply therewith
even though such law, rule, regulation, requirement, order or
direction may not be mandatory on. the Port Authorlty as a public
agency. .
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_Section 45. Suitabili Port Authori aciliti

_ ‘The Permittee acknowledges that it has not relied upon
any representation or statement of the Port Authority or its
Directors, officers, employees or agents as to the suitability of
.any- Port- Authority Facilities to be utilized by the Permittee for
System Operations. Without limiting any obligation of the _
Permittee to commence operations hereunder at the time and in the
~ manner stated elsewhere in this Agreement, the Permittee agrees.
that no portion of any Port Authority Facilities to be utilized
by the Permittee for System Operations will be used initially or
at any time during the Term which is in a condition unsafe or
improper for the conduct of System Operations .so that there is
possibility of injury or damage to life or property. Except as
_expressly provided in Section 44, the Port Authority shall have
no responsibility with respect to the furnishing or supplying of
any utilities whatsoever.

Section 46. Objgctionable ;ntgrfergnge

(a) In the event that the operation of any of the
Permittee’s.or a Carrier User’'s or a Paging Carxier User’s
transmlttlng and receiving equipment, or agssociated’ antennas,
~ lines, cables, and wires causes Objectionable Interference, as
defined in paragraph (d) below, to any communications activity
conducted as of the date of this Agreement at any Port Authority
Facility by the Port Authority or a third party pursuant to
agreement between such third party and the Port Authority, the
' Permittee shall take all steps necessary to remove the cause of
the Objectlonable Interference.

- (b} If such Objectionable Interference relates to a
communicatlons activity at such Port Authority Facility conducted
by the Port Authority or a third party pursuant to agreement
between such third party and the Port Authority which commences
after the commencement of the Permittee’s operations at the Port
Authority Facility pursuant to the terms of this Agreement, the
Permittee shall cooperate with the Port Authority and any such
third party in a commercially reasonable effort to remove the
cause of the Objectionable Interference. If such communication
activity conducted by the Port Authority or such third party
causes Objecticnable Interference to Carrier Users or to Paglng
Carrler Users, the Port Authorlty shall take commercially

-91 -



reasonable steps, and shall use commercially reasonable efforts
to require the third party to take commercially reasonable steps,
to remove the cause of the Objectionable Interference.

(c) 1If the Permittee believes that the cause of such
Objectionable Interference does not relate to the operation of
its transmitting and receiving equipment, or associated antennas,
lines, cables, and wires, the matter shall be submitted to an
engineering committee consisting of one engineer selected by the
Permittee, one engineer selected by the Port Authority, and a
third engineer selected by the two engineers previously selected.
If such engineers can not agree on a third engineer, then the '
third engineer shall be selected by an officer of the American
Arbitration Association. - It shall be the duty of the members of
the engineering committee to determine whether in their opinion
the Objectionable Interference results from the operation of the
Permittee’s transmitting and receiving equipment, or associated
.antennasg, lines, c¢ables, and wires. If a wmajority of the
committee shall so determine, and such Objectionable Interference
relates to an existing communications activity at such Port
Ruthority Facility, the Permittee shall remove the cause of the
Objectionable Interference. :

{d} Objectionable Interference to a communlcatlons
activity shall be deemed to exist for the purposes of this
Section if.

(i) The construction or operation, maintenance,
or repair of a Person’s transmitting and receiving equipment or
associated antennas, lines, cables, and wires causes a condition
to exist which would constitute interference within the meaning
of the rules and regulations of the Federal Communicatlons
Comm1331on at the time then in effect, or

(ii) The construction, operation, malntenance, or
repair of a Person’s transmitting and receiving equipment or
associated antennas, lines, cables, and wires causes a materlal:
impairment of the quality of either sound or picture signals of a
communications activity being conducted at a Port Authority ‘
Facility during the period of operation of such communications
activity, as compared with that which would be obtained if such
.transmitting and receiving equipment or associated antennas,
lines, cables, and wires were not in c¢peration, or under
construction, maintenance, or repair; or
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(iii) The construction, operation, maintenance, or
repair of a Person's transmitting and receiving equipment or
associated antennas, lines, cables, and wires prevents a third
party conducting a communication activity at such Port Authority
Facility from using or having access to its equipment, or
associated antennas, lines, cables, and wires at reasonable and
usual times to an extent which interferes to a material degree
with the construction, operation, maintenance, or repair thereof,
it being understood that a reasonable temporary interference
~ which does not materjally interfere with the construction,
operation, maintenance, or repair of such third party‘s
equipment, or associated antennas, lines, cables, and wires and
Whlchﬁls occagioned by construction, operation, maintenance,  or
repair of or to such equipment, or associated antennas, lines,
cables, and wires shall not be considered Objectlonable
Interference.

(e) All agreements to which the Port Authority shall
hereaftexr become a party and pursuant to which the Port Authority
shall grant or otherwise provide rights, licenses or permission
to engage in communications activities at any Port Authority
Facilities shall contain the agreement of the other party to such
agreement, expressed to be for the berefit of and enforceable by
the Port Authority and the Permittee, to accept and be bound by
the provisions of this Section 46, unless, in the reasonable
opinion of the Port Authority, such communications activities
would not cause Objectionable Interference to System Operations.

Section 47. n-Lia ilit f Individual

. Neither the Commissioners of the Port Authorlty nor the
~ Members of the Permittee, nor any of them, nor any officer, agent
or employee of the Port Authority or of the Permittee shall be
charged personally by either party hereto with any liability or
ghall be held personally liable to the other party under any term
or provision of this Agreement or because of its execution or
attempted execution, or because of any breach or attempted or
alleged breach therectf.

Section 48. _ | isting Wireless_ Agreemen

The Port Authority hereby assigns to the Permittee all
of the Port Authority’ s right, title and interest in-its existing
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lease and permit agreements with wireless carriers at Covered
Facilities, including but not limited to those lease and

permit agreements listed on Schedule A attached to Exhibit E,
described below. The Permittee ghall pay any costs incurred by
it or by the Port Authority in connection with any termination or
revocation of such agreements. Total payments by the Permittee
to the Carrier Users pursuant to this Section shall not exceed
One Million Six Hundred Thousand Dollars and No Cents
(5$1,600,000.00) in the aggregate. Any such payments made by the
Permittee to the Carrier Users shall comprise a portion of the
Initial System Capital Cost. The assignment by the Port
Authority to the Permittee provided for above shall be further
evidenced by execution and acknowledgment of an “Assignment and
‘Assumption Agreement* in the form attached hereto, hereby made a
part hereof and marked “Exhibit E* and by the transmittal by the
Port Authority and the Permittee of a letter notifying such
wireless carrier under any such existing agreement of the
3531gnment of same.,

Section 49. Nog-gisturbangg

So long as this Agreement has not been terminated on
account of a default by the Permittee that has continued beyond
any applicable cure period, no mortgagee or assignee of, or .
successor to, the Port Authority, or any Person holding any liens
on or security interests in any equipment or fixtures owned by
the Port Authority that form a part of the System (a
*Successor”), upon taking title to any such fixtures or. equipment
shall terminate or disturb the Permittee’s use and operatzon of
such equipment and fixtures in connection with the operation of
the System pursuant to this Agreement, except in accordance with
the terms of this Agreement. A Successor shall be bound to the
Permittee under ‘the terms of thls Section 49.

Section 50. _ r H ny Obligation

_ The Permlttee shall use reasonable efforts, taking: all
measure and means, to insure labor harmony in its operations at
- the Facility all to the end of avoiding and preventing strikes,
walkouts, work stoppages, slowdowns, boycotts and other labor
.trouble and discord. The Permittee recognizes the essential’
necessity of the contlnued and full operation of each Port
Authorlty Fac111ty.
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Section 51. Brokerage

The Permittee represents and warrants that it has not
had any contacts, dealings, acts or conversations with any broker
except TREGA Securities, LLC or BancBoston Robertson Stephens
Inc. (assuming, but without acknowledging, that either of said
entities is a “broker”) in connection with the negotiation of
this Agreement or in connection with the rights and permissions
granted to the Permittee hereunder. The Permittee shall
indemnify and save harmless the Port Authority from any and all
claims for brokerage or commission made by any Person, inc¢luding
but not limited to TREGA Securities, LLC and BancBoston Robertson
Stephens Inc., for services in connection with the negotiation
and execution of this Agreement or in connection with the xrights
and permissions granted to the Permittee hereunder arising out of
the contacts, aeallngs acts or conversations of the Permittee,
except for claims arising solely out of any contacts, dealings,
acts or conversations of the Port Authority.

Section 52.- Notices

(a) All notices, permissions, requests, consents and
approvals given or required to be given to or by either party
shall be in writing, and all such notices and requests shall be
personally delivered to the party or to the duly designated
officer or representative of such party at the location provided
pursuant to this Section or forwarded to such party, officer oxr
representative at the location provided pursuant to this Section,
by a nationally-recognized overnight courier service or sent by
reg1stered or certified mail. The Port Authority and the
Permlgtee shall designate an office within the Port of New York
District and an officer or representative whose regular place of
business is at such office. Until further notice,. the Port
Authority hereby designates its Executive Director and the
Peérmittee designates the person whose name appears on the first
Page of this Agreement as their respective officers or -
representatives upon whom notices and requests may be served, and
the Port Authority designates its office at One World Trade
Center, New York, New York 10048, and the Permittee designates
its office, the address of which is set forth on the first page
of this Agreement, as their respectlve offices where notices and
requests may be served.
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(b) If any notice is mailed or delivered, the giving
of such notice shall be complete upon receipt or, upon the event
of a refusal by the addressee, upon the first tender of the
notice to the addregsee or at the designated address.

Section §3. Severability .

In the event that any of the terms, covenants or

- conditions hereof or the application of any such term, covenant
or condition shall be held invalid as to any party or :
circumstance by any court or regulatory body having jurisdiction,
the remainder of such terms, covenants or conditions shall not be
affected thereby and shall remain if full force and effect, and
the parties shall negotiate in good faith to substitute a teim or
condition in thlS Agreement to replace the one held invalid.

Section 54. ounte r&Es

This Agreement may be executed in any number' of
counterparts, and each counterpart hereof shall be deemed to be
an original instrument, but all such counterparts together shall
constitute but cone agreement. '

Section'ss; - Rules of 'nte retation

Except as otherwise expressly provided herein: the
singular includes the plural and the plural includes the
singular; “or” is not exclusive; "“include” and “including” are
not limiting; a reference to any agreement or other contract
includes permitted supplement and amendments; a reference to a
law includes only such law as in effect on the date of execution
and delivery hereof and any rules or regulations issued
thereunder and in effect on the date of the execution and
- delivery hereof; a reference to a Person includes its permitted
successors -and assigns; a reference to a Section or any Exhibit
is to the Section or Exhibit which constitutes a part of this
Agreement unless otherwise specified; in case of any conflict
between the provisions of this Agreement and any Exhibit, the
provisions of this Agreement shall take precedence; any right may
be exercised at any time and from time to time; all obligations
under this Agreement of any party are continuing obligations
throughout the Term and the fact that counsel to any party shall
have drafted this Agreement sghall not affect the interpretation
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of any provision of this Agreement in a manner adverse to any
party or otherwise prejudice or impair the rights of any such
party.

Séction 56. Third Party geggficiarigs

It is not intended that this Agreement make any Person
a third party beneficiary hereof, notwithstanding the fact that
Persons other than the Permittee and the Port Authorlty may be
benefltted hereby.

Section 57. = Goverping Law

This Agreement shall be governed by, andvcpnstrued in
accordance with, the laws of the State of New York.

Section 58. 'Engirg Agreement

‘This Agreement consists of the following: pages 1
through 98, inclusive, and Exhibits A, B, C, D and E and Schedule
E. It constitutes the entire agreement of the parties on the
subject matter hereof and may not be changed, modified discharged
or extended except by written instrument duly executed by Port
- Authority and the Permittee. The Permittee agrees that no
representations or warranties shall be binding upon the Port
Authority unless expressed in writing in this Agreement.
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IN WITNESS WHEREOF, the parties hereto have executed
these presents as of the day and year first above written.

ATTEST: THE PORT AUTHORITY OF NEW YORK
' - AND NEW JERSEY

- Secreﬂary

vitle: Luer Tamanocosy OFFcer

ATTEST: o NEW YORK TE

PARTNERS, LLC

.

Name : ?ln.ni-'p_ E. pg[ch' _ Name: '2. CL\Q.LQ{ E huGQr‘or\.mD
Title: Tedhminl Dijecto,.  Title: ?”‘?F’“‘l&'ﬁ' —
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EXHIBIT A

PORT AUTHORITY FACILITIES

I. Basic Port Authority Facilities
A. Holland Tunnel
B. Lincoln Tunnel
¢. John F. Kennedy Interﬁational Airport
D. NEwérk International Airpofﬁ
N

LaGuardia Airport

TI. Additional Port Auﬁgorigx Facilities

VAL

B.

C.

PATH Stations and tubes
Port Authority Bus Terminal

WorlleradeICenter Concourse

(Other Port Authority Facilities, such as the George.

Washington Bridge Bus Station, may be added to the System upon
the request of the Permittee and with the writ

Port Authority in its sole and absolute discretion.)

ten consent of the
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EXHIBIT D (48 Pages plus Exhibits A - E _
and Schedules 2.7(a) - 2.7(h))

CARRIER ACCESS AGREEMENT

THIS CARRIER ACCESS AGREEMENT (the "Agreement”) is made and

2
3 entered into this ____ day of , 1999, by and between NEW YORK
4 TELECOM PARTNERS, LLC ("NYTP"), a Delaware limited liability company with a
S pnnclpal office at : World Trade Center, New York New-
6 York 10048, and (the "Carrier™), a
7 corporation with a principal office at
2 ,
9 -MTNESSETH:
10 WHEREAS, the Port Authomy of New York and New Jersey (the "Port
Authomy") has selected NY'TP to build and operate a Telecommumcatlons Network Access
12 System ("TINAS™), as described on Exhibit "A" attached hereto, whereby providers of |
13 Personal Wireless Services (as hereinafier defined) may. elect to have scamless wlreless
14 access to certain tunnels, concourses and buildmgs, airports and other facllmes Operated by
15 the Port Authority;
16 WHEREAS, the Port Authority and NYTP have agreed upon the terms and
17 conditions pursuant to which NYTP will build and operate the TNAS and, in connection
18 therewith, the Port Authority and NYTP have entered into 2 TNAS Agreement dated
19 __» 1999 (the "TNAS Agreement") -and
20 WHEREAS, NYTP has agreed to make the TNAS available to the Carrier in_
21 the Lincoln Tunnel and the Holland Tunnel (collectwely, the "Tunnels") as well as in any
other Port Authorlty Facility (hereinafter deﬁned) in wluch the Carrier desires TNAS"
coverage in accordance with the terms and conditions set forth herein, and the Carrier has
agreed to participate in and use the TNAS in the Tunnels and, if the Carrier desires, other
Port Authority Facilities, and to make payments to NY'I'P all in aooordance vnth the terms
'- and condiuons set forth’ herein. - | R o
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12

13
14
15
16

17

18
19

20
21
22

NOW, THEREFORE, in consideration of the covenants contained herein and

other good and valuable consideration, the parties agree as follows:
AGREEMENT
1. DEFINITIONS. For purposes of this Agreement, the following
capitalized words and phrases, in the absence of clear implication otherwise, shall be given
the following respective meanings:

“Access Fee" shall have the meaning given that term in Section 3.1,

"Assignee” shall mean a Person to whom right#_hercﬁndcr have Been

assigned, including any trustes designate(_l in connection with the Project Financing.

*Baseline MOUs" shall mean the MOUs for each Covered Facility set
forth on the Schedule for such Covered Facility, as increased by any additional Baseline
MOUs purchased by the Carrier pursuant' to Section 3.1(c).

g;gmer &g@mcnts shall mean this Agrecment and all other stmllar
agreemcnts -with Pamclpatmg Carriers pursuant to which Partlmpatmg Carriers and NYTP

agree on the terms and condmons under which such Participating Carriers will have access to
the TNAS.

ri_cr LIC" sh_all have the meaning givcn that term in Section 3.6.

"Ca:neg &ulp_men " shall mean the Camer s equlpment for the

prov:slon of tclecommumcatlons semces

" hgnge in La shall mean (i) any change in, or adOpuon of any

consututwn charter. act stamte, iaw. ordmanoe, code “rule, regulation or order, 01: other .

legislative or administrative action of the United States of Amenca, the State of New York,
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14
15

16
17

18
19
20
21

22

- 24

or the State of New Jersey, or any agency, department, authority, political subdivision or
other instrumentality of any of them (collectively, a "Law™), (ii) a final decree, judgment, or
order of a court or any such agency which is legally binding and enforceable, or (iii) the
suspension, termination, interruption; denial, failure to renew, or imposition of conditions
not previously imposed with respect to the issuance of any permit, license, consent or
authorization, or any change in judicial or administrative interpretation of any Law with
which, in each case, in the mutual opinion of the parties, NYTP must at such time comply in
connection with the design, construction or operation of the TNAS, having a material adverse

effect on the performance of any of the obligations of NYTP hereunder or of any other

_ obligation of a party pursqent to this Agreement, occurring subsequent to the date hereof,

and which has not been principally caused by, nor significantly contributed to by, and is
beyond the reasonable control of, the party relying thereon as justification for not performing
an obligation or complying with any condition required of such party under this Agreement.

“Contractor” shall mean, collectively, the general contractors that
NYTP selects to construct all or any portion of the TNAS. -

“Construction Contract" shall mean, with respect to any Contractor
every agreement between NYTP and such Contractor with respect to the TNAS.

e g_sﬂ-ctieg--(@ sts" shall mean, with respect to any C’overed Facility,
all costs attributable solely to such Covered Facility that may be incurred by NYTP
(including any such costs incurred by any of its contractors or agents) during the
Construction Period with respect to ihe completion of the TNAS at such Covered Facility.

*Construction Date" shall mean, with respect to any Covered Facility, |

 the date that construction of the TNAS commences in such Co_vered Facility.

“Cog;tmq:on E_‘ergod" shall mean, thh respect to any Covered ‘
Fac:llty. the time period begmmng on the Constructlon Date and endmg on the date set ‘forth

OS/25/99RDGIIOST9S191430.001 _ ‘ 3




in the Schedule 2.7 for such Covered Faciiity, or as may be further extended pursuant to

2 Section 2.7(a).
“Consulting Engineer” shall have the meaning given to such term in
4 Section 2.7
"Contractor* shall mean éach general contractor that NYTP selects to

6 construct the TNAS, or any portion thereof.

7 ' | "Covered Facility" shall mean each Port Authority Facility with respect -

8 to which the Carrier has elected to participate in the TNAS and receive TNAS coverage '

9 pursuant to the procedures in Section 2.7 '

10 "Date of TNAS Operation” shall mean, wiﬂl respect to each Covgred‘
11 Facility, the later to occur of (i) the end of the Construction Period, or (ii) the date on which
12 - the Camcr has complied with the terms of Sections 2. 7(a) 3.1(a) and (b) and 3.2 with

13 respect to such Covered Fac:l:ty

14 "Entrance Fee" shall have the meaning given that term in Section 3.1.
15 "Equivalent Measurement of Use® or "EMU" shall have the meaning
16 given to that term under the definition of MOU. |

17 * "Estimated Construction Costs” shall have the meaning given to that

18 term in Section 3.6. '

19 “Excess MOUs* shall ‘mean, with respect to-each Covered Facility. all
20 MOUs sent or reoelved by Carner s customers over the ‘I‘NAS in an operating year in excess
21 of Baselmc MOUs ' | | |

oqasmmnanosﬁsmmm: , - 4
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"Existing Contracts" shall mean the existing contracts regarding
wireless services within Port Authority Facilities described on Exhibit "B" attached hereto.

"GAAP" shall mean generally accepted accounting principles applied

~on a consistent basis.

"Initial Term" shall have the meaning given that term in Section 4.1.

_L! and, collectwely, "MQUs," shall mean a "Minute of Use,”
which shall refer to each minute, or portion thereof, of airtime.that a customer of a
Participating Carrier sends or receives transmlsswns over the TNAS. In addltlon, the
Carrier acknowledges that methods of measuring use or volume in the wireless
communications industry are eonstamly evolving, and that NYTP may in the future use a
different methodology for measuring use of the system by the Carrier and the other
Participating Carriers (e.g., measurement based on bits through digital packet switch data).
In the event that NYTP converts the methodology of measuring use of the TNAS from -
minutes of use to an equivalent measurement of digital information wircless traffic use (an
"Equivalent Measurement of Use™ or "EMU), the defined term MOU used throughout this
Agreement shall mean and refer to such EMU. The parties.eckncjwledlge that a change in the

methodology used to measure use of the TNAS will require the consent of-?the Port Authogity

in accordance with the terms of the TNAS Agreement.

“Operating_ Year” means a calendar year during the term of this

. Agreement or, as applicable, and pro rated, the portlon ot‘ the year begmnmg on the Date of

TNAS Operation and ending on Deoember 31 of the same calendar year or, in the case of
the last Operating Year hereunder the portion of the year beginning on January 1 thereof

_ and endmg on the Termmatlon Date of this Agreement.

"Overlay? means, wuh respect to certam Covered Facxhtles access to

. structures or prOperty on or at such Covered Faclhty by the Camer for the mstallatlon of

Carrier Equipment.

0B/25/90/RDGI05795/91430.001 ' 5 .
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"Participating Carriers” shall mean, with respect to each Covered
Facility, the providers of Personal Wireless Services who have entered into or at any time

hereafter enter into an agreemént with NYTP a!lowing such provider access to the TNAS in
such Covered Facility.

“Person” shall mean any individual, firm, partnership, corporation,
assocratlon institution, cooperative enterprise, trust, municipal authority, federal institution
or agency, state mstltutron or agency, municipality, other govemmcnl:al agency or any other

legal entity or any group of such persons whatsoever which is recognized by law as the
subject of rights and duties.

“Personal erelcss Semces shall mean commercial mobile services,

unllcensed wireless services, and common carrier wireless exchange access services.

“Points of Interface with TNAS" shall mean the locations at which the |
Carrier’s cquipmént interfaces with the TNAS, | |

“M shall mean the Port Authorlty of New York and New |
Jersey, a body corporate and politic created by Compact between the states of New York and

New Jersey with the consent of the Congress of the United States of America.

"Port Authority Facilities™ or “Facilities” shall mean those areas owned

 or controlled by the Port Authority as described on Exhibit "C" attached hereto.

| "Projec ect” shall mean the development financing, constructlon.
operating and mamtammg of the 'I‘NAS all as descrlbed in the TNAS Agreement and herein.

"Project Financing” shall mean the obligations of NYTP pursuant to the

' mdebtedness lmurred and all other funds ra:sed by NYTP to finance the development,

construction, eql.uppmg ‘and operatlon of the TNAS and any payments ‘made in comwct:lon .

- with the Existing Contracts. : ' R N T

O&/25/99/RDOI0S795/91430.001 6 - ) A A AP
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*Schedules" shall mean the Schedules attached (or, with respect to

- subsequent Covered Facilities, to be attached) to this Agreement and made a part of this

Agreement and containing the terms and conditions on which the Carrier shall have the right
to use the TNAS in each Covered Facility. Each such Schedule is referred to and described

in Section 2.7, and is designated Schedule 2.7. There shall be a separate Schedule 2.7 for
each Covered Facility. | |

_ "System Capacity” shall mean the specifications and minimum system
capacity described in Exhibit “D* attached hereto.

*Technical Standards” shall mean the technical standards for the TNAS
for each Port Authority Facility as set forth on Exhibit "E” attached hereto.

"Termination Fee" shall have the meaning given that term in
Section 14.3, " '

M" shall mean each telecommunications network access system o
be owned by NYTP and constructed by each Contractor on the Port Authority Facilities in
accordance with the TNAS Agreenient, whereby providers of Personal Wireless Services will
gain seamless wireless access to certain Port Authority facilities, which network access
system is fully described and detailed on Exhibit "A* attached herewo,

TNAS Agrggmen shall mean the agreement between the Port
Authorlty and NYTP dated ., 1999, pursuant to which NYTP and the Port
Authority have agreed upon the terms and conditions under which NYTP will build and

' 'operate the TNAS

u@g oliable C;rcumatam shall mean acts events, pr condmons
hereafter occurring or exlstmg, whether affectmg the TNAS or NYTP, having a matﬂﬂal |

adverse eﬁ'ect on any obhgaxlon under this:Agreement, if such act, event or condluon has mot * _

“been prmc:pally caused by, nor signiﬁeantly contributed to by. and is beyond the reasonablc ‘

QB2 I9NRDGI05795191430.001 o 7
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countrol of, the party relying_ thereon as justification for not performing an obligation or
complying with any condition required of such party under this Agreement, of the following
kinds:

(i) An act of God, war, embargo, insurrection, strike, riot,
sabotage, fire, demonstrations, civil disturbance, national emergency, fiood,

explosion, earthquake, lightning or similar circumstances;

(ii) the entry of 2 valid and enforceable injunctive or restraining. '

order or judgment of any federal or state, admmlstratwe agency or governmenml
officer or body, having jurlsdlctlon thereof if such order or judgment is not the result
of the negllgent or willful act, or failure to act of the non-performing party. The
contestmg in good faith of any order or _]udgment shall not constltute or be eonstrued

as a willful or neghgent act; or
(iii) Cliange in Law.

*Underlay TNAS" means, with respect to certain Covered Facilities,

access By the Carrier to the NYTP internal building network coverage equipment at such

Covered Facilities.
"Usage Fe_e"':‘ shalt have the meaning given that termi in Section 3.1.
2. E_STABLISHMENT OF TNAS

2 1 Q_l:_:hggtlon of NYTP To Establish TNAS NYTP and the Port
Authorlty have entered into the TNAS Agreement and NYTP shall use reasonzble efforts to
lmplement the TNAS Agreement, cause'the TNAS o be constructed, and operate the TNAS,
all i m acoordance with the terms and conditions of the TNAS Agrecment and the Carrier |

’Agreements On or before the Date of '{‘NAS Operauon in each Covered Faclllty. NYTP

'shall cause the 'I‘NAS to be fully Operanonal in such Covered Faclhty in accordance w1th the
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terms of the System Capacity and Technical Standards for that Covered Facility. NYTP,
through its own personnel, the Contractor, and other Persons shall provide all labor and
materials necessary to build, own, operate, repair and maintain the TNAS. The Carrier shall

be solely responsible for the installation, maintenance, repair, replaoement and operation of
the Carrier Equipment in lhe TNAS.

2,2 Administration of TNAS. NYTP will administer and opérate all
aspects of the TNAS. Following the Date of TNAS Operation in each Covered Facility,

" NYTP shall keep the TNAS operating and available continuously in each Covered Facility

seven days per week, 24 hours per day, every day of the year. NYTP shall maintain the
TNAS in good operating condition, and shall manage the TNAS ivith‘sound engineering
practices.. Subject to the Carrier’s base station and customer unit specifications, NYTP shali,
in accordance with the Technical Standards, cause to be acoepted and/or delivered, in each
Covered Facility, wireless communications signals withi'n the TNAS originating from or to
be delivered to customers of the Carrier. The Carrier shall develop 2 system, reasonably
acceptable to NYTP and to the Port Authority, capable of measuring wireless
communications slgnal volume in each Covered Faclllty in consultation with, and based on
reasonabie standards adopted by, NYTP (and approved by the Port Authority), and shall
report such volume to NYTP on a monthly basis. The Port Authority, from time to time,

may inspect the Carrier’s Equipment for measuring wireless communications signal volume.

“In the event that the Carrier refuses _‘o‘r‘ is unable to develop a system capable of measuring its

wireless communications signal volume in each Covered Facility, the parties acknowledge
that NYTP may, at its discretion, dévelop, implement and install a system (on the Carrier’s
equipment, if necessary) capable of measuring wireless communications signal volumie
originating or mminming on, or otherwise using, the TNAS; provided that any such system
shall be developed i in consultation with the Paruclpatmg Carriers, and the costs to develop
and lmplement such system ‘shall bc | l

23 _C_ammm_@ggl_t. Commencmg on the Date of TNAS
Operatlon and durmg the term of this Agreement, all Personal erelcss Semoes provxded bY
the Carrier to its customers within each Covered Facility’ s.TN_AS coverage area shall be

C&r2S/0/RDGIIOSTISI30.001 9
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provided through NYTP and the TNAS, and the Carrier shalt not use any other means or
method of trarismitting wireless communications signals in any Covered Facility. This
Section 2.3 shall not prohibit the Carrier from usiﬁg, and shall not restrict or limit the
Carrier’s use of, those portions of the Carrier’s existing telecommunications system located
outside the Covered Facilities that may.provide coverage in or otherwise overlap areas of a
Covered Facility serviced by the TNAS. The Carrier acknowledges that NYTP may measure
baseline existing telecommunicétions signals levels to establish existing levels of overlap, and
that NYTP may monitor future signals levels to ensure that the Carrier does not intentionally
avoid i‘.hc TNAS through additions to its existing system.

10 2.4  System Capacity. It is acknowledged and understood by the

11 parties that the TNAS will be designed and constructed to handle, ‘process and complete

12 '_ wireless transmission signdls in accordance with the Technical Standards and the System

13 Capacity. | o

14 25  Shutdown. O fourteen (14) days prior written notice.to the

15 Carrier, NYTP may partially or completely reduce the capacity of the TNAS for a.scheduled
16 overhaul, provided that .no later than seven (7) days Iprior to any such reduction of capacity,
17 NYTP shall present to the Carrier a contingency plan {a “Shutdown Contingency Plan"),

18 aoccptxble to the Carrier in the Carrier’s reasonable dlscretlon to notify the Carrier’s

19 customers of the anticipated shutdown and alternate means of providing service to such

20 .customcrs, which contingency plan shall include, but not be limited to, notices posted in the
21 Covered Facility to be affected, and provided further that if the proposcd Shutdown _

22 Contingency Plan is not acceptable to the Carrier, NYTP shall work w:th the Carrier to
23 develop a revised Shu;tdown Contingency Plan acceptable to the Carrier in the Carrier’s |

24 reasonable discretion prior to any such reduaiﬁn.of capacity. NYTP shall select overhaul or
25 shutdown periods when low call volume may be expected. Except in cases of emergency ot
26 Uncontrollable Circumstances; the TNAS shall not be shutdown for a period in excess of six
27 (6) hours unless NY‘I‘P and the Carrier have agrecd on a Shutdown Contmgency Plan that
28 ‘prowdes foragreater shutdown penod oo Cer e e e aES
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2.6  Equivalent Measurement of Use (EMU). NYTP may, in its

reasonable discretion, change the methodology used to measure wireless communications
sngnal volume on the TNAS from MQU to an EMU and the Carrler shall cooperate with
NYTP and take all steps necessary to assist NYTP in completing any such cliange in
methodelogy and to change the Carrier’s system of measuring its use of the TNAS to
comport with such change; provided that any such conversion by NYTP shall not be
implemented by NYTP until NYTP has received the consent of a majority of the

Participating Carriers to such conversion, which consent shall not be unreasonably withheld
or delayed. | | '

10 2.7 Carvier’s Participation in a Covered Facility.
1 (3)  The Carrier and NYTP each acknowledge and agree that
12 the Port Authority Facilities known as the Holland Tunncl and the Lincoln Tunnel are
13 Covered Facilitics. The Access Fee, Usage Fee, Baseline MOU, Construction Date,
14 Construction Period and other information for, and applicable solely to, such Covered
15  Facilities are set forth on Schedules 2.7(a) and 2.7(b), fespectivel_y. The Carrier shall
16 not participate in the TNAS or otherwise receive TNAS coverage in any other Port
17 Authority Facility and no other Port Authonty Facility shall be subject to this
18 Agreement, unless and until (i) the Carrier notifies NYTP in writing that it desires to
19 - . participate in the TNAS in such Port Authority Facihty, which notice shall include the
20 speclﬁcatlons of the Camer s desired participation in $uch Facility; (ii) the Carrier
21 agrees to pay ail of NYTP’s costs to design and construct that portlon of the TNAS
.22 that is necessary in order to permit the Carrier’s desired use of such Facility (the
23 - “Construction Costs"); (iii) if all or any portion of the Construct;on Costs have been'
24 paid for by another Participating Carrier or NYTP the Carrier pays to such
25 Participating Carrier or NYTP, as the case may be, the Carrier’ s pro rata share of
26 such Construction Costs (vased on the number. ot’ Partlcxpatmg Camers usmg such .
27 - constructed portion as of the date of such payment) (iv) prior to commencement of a
28 eonstmctlon, the Carrier pays to NYTP the Est:mated Construcuon Costs for such '
' Faclhty. (v) the Carrier executes the Sehedule 2. '? for such new Covered Faclhty in ,:)g _
-wumno:ms.th: ' ' 11

R ey




L 00 =~ hn B W N e

10

12
13

. e
15 -

16
17
18

19

21

¥R RSN

27

28
29

the form required by NYTP, which Schedule 2.7 shall be deemed incorporated in,
and a part of, this Agreement; and (vi) the Carrier pays the Access Fee due for such
Facility. Upon the Carrier’s written request, NYTP may, in its sole discretion and in
lieu of requiring the Carrier to pay to NYTP the Estimated Construction Costs for

any such Facility under clause (a)(iv) above, finance the Construction Costs for such

‘Facility, in which case the Carrier shall, prior to the commencement of the

construction of the TNAS in such Facility, (A) pay a portion (determined by NYTP)
of the Estimated Construction Costs for such Facility, (B) promise ro pay the
remaining Construction Costs over time, on terms and with interest at a rate
determined by NYTP in its reasonable discretion, and (C) execute any and all
promiesory' notes and other documents to evidence the foregoing that NYTP deems
necessary in its reasonable discretion. The Carrier acknowledges that NYTP intends

~ to construct the TNAS in JFK, LaGuardia and Newark Airports, and that the Carrier,

if it elects to obtain use of the TNAS in such Facilities, will be responsible for

payment of the Construction Costs for such Facilities in accordance with clause (a)(iii)

above.

(b)  Within thirty (30) days after receipt by NYTP of the
notice specified in clause 2.7(2)(i) above, NYTP shall deliver to the Carrier the

Schedule 2.7 for such Facility. Such Schedule 2.7 shall set forth, among other
':__ihings, the Construction Date and the Construction Period, and shall be accompanied
' by the information relating to Eetimated Construction Costs and amounts payable by

the Carriér as described in Section 3.6. Upon completion of construction of the

TNAS in such Facility, the Carrier shall be permitted to inspect and test the TNAS in
the Facility for a period of ten (10) days after the Carrier has completed the -

N insﬁallation of Iits equipment in the Facility; provided that the Carrier covenants and
: agrees to adhere to NYTP s requ1rements with respect to the scheduling for and
'mstallmg of the Camer s equlpment at thie Facility. ‘Such testing shall be performed at
| ____f“:vt.he Carrler s expense o eonfirm comphance with the Technical Standards for such

By

’ ) ) ‘Fa.cﬂlty The Carner agrees ‘that no ‘construiction ‘and installauon work may be

P A aras

. "performed by the Camer or NYTP without the prior”wrltten approval of the Port

ORI25MORDGHOSTISIIAN 00T ' : 12
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Authority. If the TNAS in such Facility is not reasonably satisfactory to the Carrier,
the Carrier shall notify NYTP in writing prior to the end of the Construction Period,
which notice shall set forth any deficiencies in the TNAS with reasonable specificity,
and the Construction Period shall be extended by NYTP so as to permit NYTP to
correct such deficiencies. NYTP shall promptly notify the Carrier in writing as to the
revised Construction Pefiod, and the Carrier shall be permitted to inspect and test the
TNAS in the Facility during the last ten (10) days of the revised Construction Period.
If prior to the completion of the revised Construction Period, the Carrier notifies
NYTP in writing that the deficiencies in the TNAS in such Facility have ot been
remedied so as to make the TNAS reasonably satisfactory for its intended use, NYTP
shall be permitted to further remedy such deficiencies in accordance with the
foregoing procedures unless (i) the Carrier states in such notice that the Carrier
believes that such deficiencies cannot be remedied by NYTP, or (i) NYTP notifies
the Carrier in writing that NYTP believes that such deficiencies have been remedied
so as to make the TNAS in the Facility reasonably satisfactory for its intended use. If
events (i) or {ii} occur, the part:es agree that the matier wil ‘be submitted to the-Chief.

. Engineer of the Port Authonty to assist the pamcs in resolving the matters in dispute,

if the Chief Engineer is willing to act in such capacity. If the parties are ungble to
resolve the matter in accordance with the foregoing, the matter shall be submitted to a-
reputable engineering firm with specific expertise in telecommunications matters
mutually selected by the parties or, if the parties are unable to agree, selected by the
Chief Engineer of the Port Authority, or, if the Chief Engineer is unwilling to make
such selection, by the American Arbitration Assocmtton, for review and resolutlon by
such engineering firm (the "Consultmg Engincer”). The parties agree to each pay
one-half of any costs or expenses of the Port Authority’s Cl'ucf Engineer, the
Amencan Arbitration Association and the Consulting Engineer. If the Consultmg
Engineer determines that such deficiencies cannot be remedied by NYTP, all amounts
paid by the Carrier to NYTP as Estimated Construction Costs (and any other sums

| , pald to NYTP by the Carrier with respect to such Faclllty. if any) shall be. refunded

by NYTP to the Carrier. If the Consulting Engineer determines that such deficiencies
can be remedied, NYTP shall proceed to remedy such deficiencies immediately in

O0812599/RDGIOSTSSONA30008 o 13
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accordance with the procedures set forth in this Section 2.7(b). If the Consulting

Engineer determines that such deficiencies have been remedied so as to make the

TNAS in the Facility reasonably satisfactory for its intended use, the Carrier shali

immediately comply with its obligations under Section 2.7(2).

_ (©) NYTP and the Carrier expressly acknowledge and agree
that the Carrier is not required to participate in the TNAS at all Port Authority
Facilities. | |

(d) The Carner acknowledges that NYTP may impose, and the
Carrier will be responsible for paymg, a surcharge to cover (without limitation)
increased administration costs and fees, lmplementatlon costs and fees, and interest if

the Carrier (i) signs this Agrecment after the Constructlon Date for the TNAS in the

Holland and Lincoln Tunnels, or (ii) €lects to pamc:lpate ina Covered Facility after
the Construction Date of the TNAS in such Covered Facility.

3. CHARGES AND PAYMENTS

3.1  Feés Generally. The Carrier will be responsible for payment of

- three (3) separate types of fees, as set forth below, in exchange for participation in the
TNAS or any Covered Facnﬁty or Facilities: an Entrance Fee, Access Fees, and a Usage

(a)  The Entrance Fee shall be Five Hundred Thousand
Dollars ($500 000) and shall be payable on or before the date of execution of this
Agreement by the Carrier. Payment of the Entrance Fee shall cover part of the initial -

| 'developrnent start—up costs and the Fort Authonty Fees payable during the
| Construcnon Period. “The Camer shall be requtred to pay only. one Entrance Fee

o durmg t.he term of thts Agreement

CSISHNRDGNASTISH1430.001 d 14 "4 | Skt L
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(®)  An Access Fee for each Covered Facility will be payable
quarterly in advance beginning on the Date of TNAS Operation for such Covered
Facility (pro rated, if necesSary) and continuing on each January 1, April 1, July 1,
and October 1 thereafter for the entire term of this Agreement. The Access Fee for
each Covered Facility will be set forth on the Schedule 2.7 for such Covered Facility.
Each Access Fee set forth in thc_e Schedules shall increase by three percent (3%) on
January 1 of each year.

(c) . The Usage Fee will be a per MOU charge payable by the
Ca_rrier only after the Carrier’s use of the TNAS in any Covered Facility during an
Operating Year has exceeded the Baseline MOUs for such Cdvered.Fa_cﬁlity. The

- Usage Fee for all Excess MOU; during any month sh_all be payable within forty-five

(45) days from the last day of such month. The amount of the initial Usage Fee for
each Covered Facility is st forth on the Schedule 2.7 for such Covered Facility. The
Carrier’s Usage Fee per excess MOU. for each Covered Facility shall be adjusted on
January I of each year so that it équals twenty-five percent (25 %) of the averége |
converted flat rate charged by all Participating Carriers to end-users during the
immediately preceding year (as determined in good faith by NYTP), per Excess
MOU; provided, however, that the Usage Fee per Excess MOU shall not be less than -
$0.015 nor greater than $005 Notwithstanding the foregoing, the Carrier and NYTP
may agree at any time on a ﬁxe_d rate per MOU for the Usage Fee, which fixed rate
shall remain effective with respect to the Carrier for such period as the parties shall
agree.

(d) The Camer shall be offered an opportumty to purchase L

addttlonal Baselme MOUs annually in advance at a price to be. determmed by NYTP B R

and the Port Authority which, on a per Exoess MOU basis, will be less than the

~ Usagé Fec per ‘Excess MOU. : These additional Baseline MOUs may be used by the
‘Carrier to increase, for the year in which they are used, the Baseline MOUs
"~ “éstablished for any Covered Facility in.the Schedule therefor, thereby reducmg the |
: number of Excess MOUs for ‘such Covered Facility in such year. _Thc Camer must

OMISHIURDGIASHSPUI000 : - 15 .




purchase eepafate additional MOUs for each Covered Facility, and additional Baseline
MOUs may not be reused (i.e., after use, the Baseline MOUs for the Covered
Facility in question automatically reduce to the amount set forth in the Schedule 2,7
for such Covered Facility unless new additional Baseline MOUs are purchased and
used for such Covered Facility by the Carrier).

Lh £ W N -

6 {e) The Carrier shall not be respons'ble for paylng a Usage Fee
7 in any Calendar Year unti! the amount of the Usage Fee for such Calendar Year,
8 calculated as set forth in Section 3.1(c) above, exceeds the dollar amount of the three
9 | _percent (3%) i increase in the Access Fee for such Calendar Year provided for in
10 - Section 3(b) above, and the Carrier shall only be responsible for that portion of the
11 . Usage Fee in excess of such dollar amount.
12 [3.2  Letter of Credit for other Collateral Security - to be discussed].
13 To secure its obligations to pay the Usage Fee and Access Fee as provided herein, the

14 Carrier shall brovide to NYTP.a letter of credit or similar credit enhancement acceptable to.
15 NYTP (which similar credit enhancement may include a corporete guaranty or surety bond as
16 long as such guaranty or surety bond is in form and substance reasonably acceptable to

l‘?l NYTP and the Port Authofity), which letter of credit or similar credit enhancement shall be
18 inan amount not less than five (5) times the amount of the parties’ good faith estimate of the
19 sum of the annualstage Fees and Access Fees payable under this Agreement (the "Carrier
20 L/C")." Each time the Carrier elects to make a Port Authority Facility a Covered Facility, |
21 the face?a'mount of the Carrier L/C shall be increased by the Carrier, in accordance with the
22 formula set forth in the previous sentence, to cover the estimated Usage Fees and Access

_23 Fees for such new Covered Facility. The Carrier IJC shall be assignable by NYTP to

24 NY'I‘P’s mstlmtlonal lender or lenders. ] ' ' '

25 - | 33" [KeepasSectlon33]Q,l_1_lt_'o___1g{ 'I'heEntranecFee,Access
26 Fees and Usage Fecs as deterniined by NYTP pursuant to this Agreement and the fees

27 payable under agreements 'with other Participating Carriers. shall be based.on the same

28 crlterla “for each Participating Carrier. “All Camer Access Agreements shall contain

| O8/25/93RDGI1ASTOSO1430.00) 16
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substantially similar terms and conditions, and if any Participating Carrier obtains access to
the TNAS on terms more favorable than those contained in this Agreement, the Carrier shall
be entitled to the benefit of such favoéble terms granted to such other Participating Carrier
(provided that the Carrier acknowledges that (a) certain payments and obligations of the |
Participating Carriers are based on usage of the TNAS and choices made by the Participating
Carriers, which may result in different obligations and rights of the Participating Carriers,

and (b) NYTP may impose a surcharge on Partncrpatmg Camers as described in Secnon
2.7(d). '

9 3.4 Ll_l_mgt_ In the event that any payment required under the terms
10 of this Agreement is not paid by the date specified hereunder and such failure continues for
11 five (5) days after written notice from NYTP, interest shall be charged by NYTP on such
12 unpaid amount at an interest rate equal to one and one-half percent (1 5%) per month until
13 such payment is received by NYTP.

14 3.5  Usage Fee Calculation Records.

15 (@)  NYTP shall maintain all books, rwords and accounts

16 necessary to record all matters affecting the amounts payable by the Carrier. All such
i7 ‘books, records and accounts will be maintained in accordance with GAAP, shall

18 accurately, fairly and in reasonable detail reflect all of NYTP’s dealings and

19 transactions undei' this Agreement, and shall be sufficient to enable Such dealings and
20 transactions to be audited in accordance with GAAP. All such books, reoords and

_?1 accounts (other than books, records and accounts relating solely to another

22 Participating Carrier) wﬂl be available for mSpectlon and phOtOOOPYmg by the

23 Carrier, at the Carrier’s cost, on reasonable notice, ‘and shall be mamtamed by NYTP
24 v for at least seven (7) years.

25 - (b) The Carrier shall ‘maintain all books reoords and

26 . accounts necessary to record all matters affectmg or elating to the Carrlcr s use of
27 the TNAS. All such books, records and accounts will be mamtained in aooordanoc

OR2599/RDAII0STI5191430.001 ' 17
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with GAAP, shall accurately, fairly and in reasonable detail reflect all of the Carrier’s
dealings and transactions under this Agreement, and shall be sufficient to enable such
dealings and transactions to be audited in accordance with GAAP. All such books,
records, and accounts will be available for inspection and photocopying by NYTP and
the Port Authority, at NYTP's cost or at the Port Authority’s cost, as the case may

be, on reasonable notice, and shaIl be maintained by the Carrier for at least seven (7)

years.

_ (c) Each party shall treat all information relating to the other
party and obtained under the provisions of this Section 3 as confidential mformatlon
and each party shall not use or disseminate any such information except for the
purposes of this Agreement; provided, however, that the Cacrier acknowledges and
agrees that all such information may be provided to the Port Authonty in accordanoe
with the TNAS Agreement,

3.6 * Estimated and Actual Conpstruction Costs. Within thirty (30).
days after the Carrier delivers to NYTP a notice under Section 2.7 that Carrier desires to
participate in any Cdvered Facility, NYTP shall deliver to the Carrier in writing (i) a good
faith estimate of the Construction Costs to be incurred by NYTP for such Covered Facility
and described in Section 2.7 (the “Estimated Construction Costs*) and (ii) a full accounting
of (A) '_%lll Construction Costs in connection with such Covered Facility incurred prior to the
date of ?éuch notice, (B) all amounts paid to or owed to NYTP'by any other Participating :
Carrier in connection with such Covered Facility; and (C) the .amount the Carrier owed to

~ any other Partlclpatmg Carriers or NYTP, if any, represénting the Carrier's pro rata share of
~ any prevnously incurred Construction Costs, as-described in Sectlon 2.7. In accordance with

Section 2.7, the Carrier must, among other things, pay such amounts prior to pam_mpatmg in

the TNAS in such Facility and, in the case of Estimated Construction Costs, prior to the
. commiencement. of oonstrucnon (unless NYTP and the Carrier agree that NYTP will finance

such Construcnon Costs in gccotdance wuh Section 2.7). The Estimated Construction. Costs |
shall not be bmdmg on 'NYTP and NYTP’s delivery of the Estimated. Constructlon Costs
shall not affect or altér the Carrier's obhgatlon to pay all-of NYTP's actual Construcuon
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Costs in accordance with Section 2.7. NYTP shall allow the Carrier the opportunity to
participate in and make recommendations with respect to the TNAS and the Estimated
Construction Costs for a Covered Facility. Further, the Carrier shall be allowed the right to
review and comment upon estimates, bids, work orders, and other documentation relating to
the Estimated Construction Costs and the actual Construction Costs to be incurred in
connection with a Covered Facility and the design, construction and implementation of the
TNAS in such Covered Facility, and the Carrier shall have the right to approve the
Estimated Construction Costs for such Covered Facility, which approval shall not be
unreasonably withhield or delayed. Notwithstanding such approval, the Carrier acknowledges

10 that the actual Construction Costs with respect to a Covered Facility may exceed the

11 Estimated Construction Costs (including, without fimitation, for reasons based on

12 Uncontrollable Circumstances), and that the Carrier shall nevertheless remain liable for

13 payment of all sums due under Section 2.7. ' |

14 4. TERM

15 , _ 4..1 {nitial Term. The initial term of this Agreement (the ."Initial @W
16 Tgrm') shall be from the date hereof until August 26, 2014, unless sooner term?nated as | 2
17 provided herein, . o ' ‘

18 42  Renewal. This Agreement shall -automgticélly extend for an for
19 an additional five (5) year period (the “First Renewal Term"), commencing at the end of the

20 Inial Term, upon the same terms and conditions as set forth herein, and this Agreement also

21 shall automatically renew for an additional five (5) year period (the "Second Renewal |

22 Term"), commencing at -the' end of the First Renewal Term, unless either party, by notice

23 delivered i';i'writing to. the othef pafty at least one hundred eighty (180) days prior to the t_'.nd
24 of the Initial Term or the First Renewal Term, as applicable, notifies the other party of its

25 - intention to terminate this Agresment at the end of the Initial Term or the First Renewal

26 Term,asapplmble “In'the event of such' reriewal, the Termination Fee determined by - <

27 reference 1o Section 13.3 shall continue in effect for the renewal term in question, and shall
28 be calculated baséd on the ‘number of years remaining in such renewal term.
Wmum: | S U DR
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‘ Tecognizes that the current structure of the TNAS mcludes a risk of Unoontrollable

5. CONDITIONS TO PARTIES’ OBLIGATIONS

5.1  Conditions. The obligations of the parties hereunder are subject

to satisfaction or waiver of the following conditions:

(a) NYTP’s receipt of all necessary or appropriate building
and construction permits and all licenses, permits approvals and consents from all
'applicable governmental authorities necessary or appropriate for NYTP to operate the
TNAS in the initial Covered Facilities and for the Carrier to install its Carrier

‘Equipment in, have access to, and use the initial Covered Facilities; and

()  Acceptance by NYTP of the TNAS in the initial Covered
Facilities in accordance with the terms and conditions of the Construction Contract
between NYTP and the Contractor for such Covered Facility.

5.2 . Failure of Conditions. In the event that the conditions set forth
in Section 5.1 above are not' met and NYTP terminates this Agreement, or the Carrier .
terminates this Agreement based on such failure (but subject to the cure rights in favor of
NYTP set forth in Section 13.3) priot to the Carrier obtaining use of the TNAS, all amounts |
paid by the Carrier to NYTP under this Agreement shall be refunded by NYTP to the

Carrier,

6. COVENANTS OF THE CARRIER

6.1 Commitment. Provided that the TNAS is ready and-available to

service the Carrier's customers on the Date of TNAS Opefation the Carrier‘s obligaﬁons to

make the payments called for under this Agreement to NYTP, in the amounts stated and B c

‘when due, are absolute and unconditional and shall not be subject to any delay or dtmmutton T
by right of any set-off, counterclalm. abatement or any- -other. rtght whlch the Camer may:t_,;, iag
have against NYTP, the Port Authority or any other Person whatsoever. fI‘he Carner cr o RE

L]

C3/23/99RDGIO5T95/91430.001 20 ...
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Circumstances, including but not limited to, a Change in Law, resulting in the shutdown or
cessation of operations of the TNAS after completion. The Carrier’s obligations under this
Agreement shall continue unabated notwithstanding such event; provided, however, that the
parties acknowledge and agree that to the extent a complete shutdown or cessation of
operations of the TNAS in any Covered Facility would constitute an NYTP Event of Default,
the Carrier shall have the rights and remedies provid.ed fn Section 13 of this Agreement.

The Carrier acknowledges and agrees that the Carrier will not use any technology or system,

- whether now existing or hereafter developed, other than the TNAS, that will enable the

Carrier to provide Personal Wireless Services to its customers at or on any Covered
Facilities, subject, however, tothe penultimate sentence of Section 2.3 of this Agreement,
which acknowledges that the Carrier is not prohibited, restricted or limited in using the
Carrier’s existing telecommunications systerﬁ located outside the Covered Facilities even if

such use may overlap with coverage areas within the TNAS.

6.2 Existing Contracts. The Carrier shall cooperate with NYTP in
assigning to NYTP or terminating any Existing Contracts beiween the Carrier and the Port -
Authority telating to the Carrier’s use of transmission equipment and/or services within any
Covered Facilities, and, in conneetioh therewith, the Carrier shall at the request of NYTP
deliver, transfer and convey to NYTP all rights and interests of the Carrier under any
Existing Contract. Upon.termination of any Exisﬁng Contracts between the Carrier and the
Port Authority, all remaining obligations of the Carrier under such Existing Contracts shall

also terminate (including non-monetary duties and obligations).

6.3  Disclosure of Information. The Carrier agrees that, in

connection with the Project Financing, (a) the Carrier will furnish such information regarding

the Carrier as NYTP may reasonably request, and (b) the Carrier will furnish such
certificates with respect to organization, authorization and capacity of its officers as NYTP or’

' the Person providing the Project Financing may reasonably request; provided that NYTP

acknowledges that the Carrier shall not be obltgated to furnish financial mfonnatlon that is
not otherwuse dtsclosed or dlssemmated 10 the public by the Carrier. :

Q8/25/99/RDGIL0S795/91430.001 ' 21
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6.4  Statug. The Carrier shall at afl times maintain its status and
rights as a bona fide provider of Personal Wireless Services and shall maintain its ability and
authority to engage in business in the States of New York and New Jersey.

6.5 Compliance with Laws. The Carrier covenants and agrees to
comply with all applicable present and future governmental laws, rules, regulations and
orders respecting the Covered Facilities and the TNAS and its use thereof, including but not
limited to those of the Port Authority, the Federal Communications Commission, the United

States Environmental Protection Agency, state environmental agencies, and the Occupational
- Safety and Health Administration.

6.6  Environmental Indemnity. The Carrier will indemnify, protect,
dcfcnd and hold harmless NYTP and the Port Authority from and agamst all claims, suits,
actlons causes of actxon assessments, losses, penalties, costs, damages and expenses,
including, without limitation, attorneys® fees, sustained or incurred by NYTP or the Port
Authority pursuant to any federal, state or local laws, implementing regulations, common. law. .. .
or otherwise dealing with. matters relating to the environment, haza:dous_ suhstancx_es, toxic
substances and/or contamination of any. type whatsoever brought by the Carrier to; in, upon
or beneath any Covered Facilities or released or disturbed by the Carrier in connection with
its activities at any Covered Facility if the Carrier was provided written notice of the
existence of hazardous or toxic substances within such Covered Facility.

6.7 Liens. The Carrier shall keep all Covered Facilities and the
TNAS therein free from any liens arising out of any work performed ‘materials furnished or

‘ obhgatlons incurred by or on behalf of the Carrier and shall indemnify, defend and hold

NYTP and the Port Authomy harmless from all claims, costs and liabilities, mcludmg

 reasonable attorneys’ fees and costs, in connection with or arising out of any such. hen or .

claim of lien. The Carrier shall cause any such lien imposed on any Covered Facilities or
the TNAS therein to be released of record by payment or posting ofa. proper boad, wn;hm _
thirty (30) days after written request by NYTP.. Nothing in this Section 6.7 shall be deemed |
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an acknowledgement by the Port Authority that any Covered Facilities are subject to the
placement of any such liens.

6.8  Insurance,

(a) The Carrier shall carry or cause to be carried general
llablllt)‘ insurance and comprehensive automobile liability insurance in an amount not

less than $2,500,000 from an insurance company with an "A" rating or greater from

“A.M. Best and a deductible not greater than $100,000, which insurance shall name

NYTP and the Port Authority as additional insureds and. shall affirmatively hold

- harmiess NYTP and the Port Authonty for any activity by the Carrier in any Covered

Facility or anyone acting on behalf of the Carrier in connection with the TNAS in any
Covered Facility, and shall submit evidence thereof to_ NYTP and the Port Authority.
In lieu of the foregoing, the Carrier shall provide evidence reasonably satisfactory o
NYTP of general liability insurance coverage and comprehensive automobile liabiiity
insurance in amounts and with carriers reasonably acceptable to NYTP and the Port
Aﬁthority, which insurance shall name NYTP and the Port Authority as additional
insureds and shall afﬁrmativel.y hold NYTP and the Port Authofitj( harmless for any
activity by the Carrier in any Covered Facflity or anyone. acting on behalf of the )
Carrier in connection with the TNAS in any Covered -Facility. |

®) The sald policy or policies of insurance shall also

: prov:de or contain an endorsement providing that the protections afforded the Carrier

thereunder with tespect to any claim or action against the Carrier by a third person
shall pertain and apply with like effect to (i) any claim or action against the Carrier
by the Port Authonty and (ii) any claim or action against the Port Authorny by the

-Carrier, in each case as though the Port Authonty were a named msured but such

endorsement shall not limit, vary change or effect the protection afforded the Port
Authorlty thereunder as an addmonal msured

08/25/99/RDGNOSTI5/91430.001 _ _ 23 ..




(c)  Each policy of insurance required by this Section shall
contain a provision that the insurer shall not, without obtaining express advance
permission from the General Counsel of the Port Authority, raise any defense
involving in any way the jurisdiction of the tribunal over the person of the Port
Authority, tﬁe immunity of the Port Authority or its Commissioners, officers, agents

or employees, the governmental nature of the Port Authority or the provisions of any

~] & th b LN =

statutes respecting suits against the Port Authority.

8 : 6.9  Indemnification.

9. | | (@)  The Carrier shall protect, indemnify and hold NYTP, the
10 | "Assignee and the Port Authority harmless from and against all liabiliiies, actions,
11 | damages, claims, demands, judgments, losses, costs, expenses, suits or ac__tions and
12 attorneys’ fees, and will defend NYTP, the Port Authority and the Assignee in any
13 : suit, including appeals, afising out of information regarding and supplied by the
14 - Carrier which is furnished in connection with the-Project Financing. This'
15 indemnification provision is for the protection of NYTP, the Port Authority ;md the
16 Assignee, and shall not establish any liability to any other third partieég '

17 ' ()  If so directed by the Port Authority, the Carrier shall at its own
18 | cxpense defend any suit based upon any such claim or demand (even if such suit,
19 '“-"“clalm or demand is groundless, false or fraudulent), and in handling such it shall not,
20 - wnthout obtaining express advance permission from the General Counsel of the Port
21 Authority, .raiSe'any' defense inVolving in any way the jurisdiction of the tribulnal_qvcrl

22 the person of the Port Authority, the immunity of the Port Authorlty, its

23 : Commtssmners ofﬁcers agents or employces the governmental nature of the Port
24 _:Authomy or: the pro\nslons of any stauxtcs respectmg suits agamst the Port Authority.
25 | 6.10 MM The Carrier shall not have any

26 . dealings wnth any other Person with respect to the 'I‘NAS other than NYTP, and all contacts,
27 - communications, requgsts. demands, and other matteljs regarding the TNAS and the Carrier

mmmmlMI : . 24
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shall be solely with NYTP shall ali go through NYTP. Notwithstanding the foregoing, if the
Carrier has made a written request or demand of NYTP and NYTP fails to respond to such
written request within thirty (30) days of additional written notice from the Carrier asserting |
that NYTP has failed to respond to such request, the Carrier shall have the right to
communicate with a third party to the extent required 1o obtain the information, rights or
relief requested or demanded in such notice.

7. COVENANTS OF NYTP
7.1  [Interference. NYTP wﬂl not permn or suffer the installation

and exlstence of any improvement, eqmpment and antenna or ‘broadcast facllxty (including,
without limitation, transmission or reception devices) upon any Covered Facility and/or the

TNAS therein, if such improvement interferes with the use of the TNAS by the Carrier in a
- Covered Facility. The Carrier agrees to promptly resolve any interference problem which its

individual equipment or personalty shall cause to any other users of the Covered Facilities
and/or the TNAS therein. NYTP shall promptlj use commercially reasonable effortsto. - .
resolve any interference problems suffered by the Carrier in any Covered Facility as a result
of (a) any Participating Carrier’s change in its individual equipnicnt or personalty, (b) anj
Participating Carrier’s failure to adhere to the Technical Standards, or (c) subsequent |
additions to the TNAS in the Covered Facilities. The Carrier shall not be responsible for
resolving interference problems caused by its mdw_xdual equipment or personalty as long as
such interference problems (i) relate to a Participating Carrier that obtains access to the
TNAS in such Covered Facility after the Carrier obtained access, and (ii) the Camer is

openmng its equlpment in acoordanoe with the Techmcal Standards.

- Deliveries. Wlthm (30) da.ys following the fast datc of

- execution of this Agreement NYTP shall to the extent available, dehver to. the Carrier an
' accurate copy of all current engineering reports, aud:ts surveys plats plans blueprmts and

other drawings relating to the Cavered Facilitles and/or the TNAS therem _

OS/25/59/RDGIT05795/91430.001 - 25
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7.3  Compliance. NYTP covenants that all operations conducted by
NYTP in connection with the TNAS in all Covered Facilities will materially comply in all
material respects with all applicable state, federal, county and local laws, codes, rules,
regulations, orders and directions. NYTP covenants and agrees that it will conduct its

| operations in the future materially in accordance with all applicable laws, codes, rules,

regulations, orders and directions.

7.4  Uniformity of Pa ayments. NYTP shall not ziooept paymerits in

kind or any other non-cash paymcnts from any Participating Carriers with respect to the fees

' payable by such Participating Carriers. NYTP shall deal with the Carrier and the

Participating Carriers in good faith and on an arm "s-length basis, and shall not provide
discounts, allowances, credits or other non-cash benefits to the Participating -Carriers on a
discriminatory basis. |

175 Enjoyment. The Carrier, upon paymc}lt of all fees payable

hereunder and the performance of all of the covenants and provisions of this Agreement,

shall and may peaceably have, hold and enjoy its rights to use of the TNAS in the Covered

Facilities under this Agreement free of any act or claim of NYTP or anyone claiming by or

through NYTP.

. 7.6 Egmgmgnt NYTP covenants and agrees that title to all of the
Carrler s cqulpmcnt installed at Pomts of Interface with TNAS in the Covered Fa.cllmes shali

_ be and remain in the Carrier. Within thlrty (30) days of expiration or earlier termination of

 this Agreement, the Carrier shall, under the supervision of NYTP, remove all of the

Carrier’s equlpment from such Points of Interface with TNAS in the Covered Facilities at its
own cost and expensc and shall restore any arez affected by such removal to its pre-existing

__-oondmon. Notwnthstandmg the foregoing, the Camer shall not remiove any equipment, the -

rcmoval of wthh would in NYTP's reasonable opmlon damagc or adverscly interfere with
or affect any Paruclpatmg Camer s pamclpatlon in the TNAS.- '
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7.7  Environmental Indemnity. NYTP will indemnify, protect,
defend and hold harmless the Carrier from and against all claims, suits, actions, causes qf
action, assessments, losses, penalties, costs, damages and expenses, including, without

limitation, attorneys’ fees, sustained or mcurred by the Ca:ner pursuant to any federal, state

or loeal laws, implementing regulatlons common Iaw or otherwise dealmg with matters

relatmg to the environment, hazardous substances, toxic substances and/or contamination of

any type whatsoever released, disturbed or brought by NYTP to, in, upon or beneath the
Covered Facilities. -

7.8 Insurance. NYTP shall carry or cause to be carried general
liability insurance in an amount not less than Two Million Five Hundred Thousand Dollars
($2.500 000) from an insurance company with an "A" rating or greater from A.M, Best and
a deductible not greater than One Hundred T‘llousand Dollars ($100 000).

7.9  Maintenance of TNAS. NYTP covenants and agrees that it witl
maintain the TNAS in each Covered Facility in accordance Wlth the Technical- Standards and - -

with Section 2.2 of this Agreement. Prior to the Date of TNAS Operation in each Covered

- Facility, NYTP shall provide the Carrier with a schedule of routine maintenance and repair

with respect to the TNAS in such Covered Facility. NYTP shall schedule future
maintenance of the TNAS between the hours of 1:00 a.m. and 5: 00 a.m. In the event that
NYTP fails to adhere to the maintenance and repair schedule provided to the Carrier, the
Carrier shall be entitled to perform, subject to the prior approval of the Port Authority,

routine maintenance and repair with respect to the TNAS, at the Carrier’s sole cost and

expense.

8.  ACCESS AND UTILITI

8.1  Access at All Times. 'I‘lie Carrier and its employees, agents, |

| and contractors shall have access to the Carrier’s equipment located at or on the TNAS m the

Covered Facilities twenty-four (24) hours per day, seven (7) days per week subject,
however, to the rules and regulations of the Port Authority..

' mmmnouo:m»uﬁ.om : ' 27
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8.2  Utilities. The Carrier shall be solely responsible for and shall
promptly pay all charges for gas, electricity, telephone service, and any other utility service
used by the Carrier in connection with the TNAS in the Covered Facilities. If required by
NYTP, the Carrier will have a meter (or meters) installed at an appropriate area (or areas) of

the Covered Facilities for the Carrier’s utility use, and the cost of such meter (or meters) and |

of installation, maintenance, and repair thereof wilt be the sole responsibility of the Carrier.

8.3 [Installation of Equipment. The Carrier shall be responsible for
the installation and maintenance of equipment necessary to interface with the TNAS m the
Covered Facilities. NYTP shall provide the Carrier with space at the Covered Facilities
sufficient to-allow for the installation, operation and maintenance of the Carrier’s equipment,
and NYTP shall provide the Carrier with access to such space and to such utility 'serviées as

may be necessary in oonncc_tibn with the operation of the TNAS.

8.4 Relocation. Upon NYTP’s request and at NYTP’s cost, the
Carrier shall relocéte the Carrier’s equipment in the event that NYTP deems it necessary to
use the area on which the Carrier’s equipment is located for another pm_:posc; provided that
the Carrier shali be provided with a comparablc quality of coverage at such relocated space.
NYTP shall not request relocaﬁon of the Carrier’s equipment solely for the benefit of another
Participating Carrier, except upon the request of the Port Authority. The site of such

relocation shall be by mutual agreement between NYTP and the Carrier, NYTP shall not -

exercise its right to relocate the Carrier’s equipment more than three (3) times during the

" term of this Agreement unless such additional relocations are made necessary by

Unooritrollab!c Circumstances.

9.  REPRESENTATIONS _ANI) WARRANTIES

. Mutual &presentatnons and Warranties. NYTP and the Camer -
| represent and warrant s to uself and to one another thax | S
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_' Agreement do not and will not (i) require any consent or approval of any person or

'unposltlon of any hen upon or with respect t0 any of the propemes now owned or

~ -other party are true, correct and accurate in all material respects fairly present each
'~ party's properties, assets, liabilities, financial position and resu_lt_s of ope_ratlo_n as of

(a)  Each has all requisite power and authority to enter into
this Agreement, to engage in the transactions contemplated hereby, and to perform its

obligations hereunder in accordance with the terms hereof.

(b)  The execution, deli.very and performance of this

‘Agreement by it has been duly authorized by 2ll necessary action, and its undersigned

representatives or officers have been authorized by all necessary action to execute and
deliver this Agreement on its behalf. ' ‘ |

(c) ~ This Agreement constitutes a. legal valid and bmdmg

' obllgatlon enforceable against it in accordance with the terms hereof

(d)  There are no legal or arbttral proceedmgs or any
procwdlngs by or before any governmental body, now pending or threatened against
it which, if adversely determined, could have a material effect on its financial -
condition or operations, or could reasonably be expected to.have a materially adverse
effect on its ability to perform its obligations under this Agreement.

(¢) The execut:on, delivery and performance by it of this

entity which has not been duly obtained, (i) violate auy provision of any statute,
regulation or rule presently in effect having applicability to it, (iii) result in a breach
of or constzmte a defauit under any indenture or loan or credit agreement or any other
material agreement, lease or instrument to whlch itisa party or by which itor its
propertles may be bound or affected, or (iv) result i in, or require, the creanon or

hereafter acquired by it. -

“(f) . The ﬁnanclal statements’ provnded by each party to the -
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the respective dates and for the respective periods then ended, and have been prepared
pursuant to and in accordance with generaily accepted accounting principles, subject,
in the case of interim financial statements, to normal recurring year-end adjustments
applied on a consistent basis.

9.2  Representations and Warranties of the Carrier. The Carrier
represents and warrants to NYTP that except as disclosed on Exhibit "B", the Carrier is not

a party to any agreements, written or oral, with the Port Authority relating to or concerning

“the provndlng of Personal Wireless Services by the Carrier.

10. © CHANGES TO TNAS

10.1 Proposals. Either party may propose changes in the design or
construction of the TNAS in any Covered Facilities by written notice to the other party.
Implementation of any change proposed by NYTP shall not require the prior approval of the
Ccnier unless such change would have a material adverse effect on the Carfier, the '
compatibility of its equipment with the TNAS, or its use of the TNAS in the Covered

_ Facilities, in which event such change shall not be 1mplemented without the prior consent of

the Carrier (and the Carrier shall not unreasonably withhold or delay its consent) Upon
recetpt ofa proposed change order from a Camer, NYTP shall assess the cost and feasibnhty
of xmplemermng the proposed change. If the cost and feaSlblllty are acceptable to NYTP and
the Carner then upon execution of an agreement prov1dmg for such change and for the
payment by the Carrier of capital and operating costs associated with the proposed change
order, NYTP shall, upon receipt of a notice to proceed from the Carrier, perform or
supemse the agreed upon change in ‘accordance with the plans, specifications and schedule
approved by the Carner and NYTP. NYTP shall not unreasonably withhold or delay its
consent to any change proposed by the Carrier. The parties acknowledge that all such
proposed ‘changes to the TNAS will reqmre the prxor consent of the Port Authority in -
accordance with the TNAS Agreement and NYTP shall use its commercially reasonable
efforts to assist the Camer in obtammg the consent of the Port Authonty with respect to any -
such requested change s T e
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11. CONDEMNATION OF PREMISES

If any governmental, public body or other condemning authority takes, or if
NYTP transfers in lieu of such taking, all of the Covered Facilities and/or the TNAS therein
making it physically or financially infeasible for the Covered Facilities and/or the TNAS
therein to be used in the manner intended by this Agfeement, the Carrier shall have the right
to terminate this Agreement effective as of the date of the taking by the condemning party
and the fees required hereunder shall be prom@ appropriately. If only a portion of the
Covered Facilities and/or the TNAS therein is taken, then this Agreement shall continue and

- the fees required under this Agreement shall be equitably adjusted.

12 LIABILITY AND INDEMNITY

12.1 NYTP Indempity. NYTP shall indemnify and save the Carrier
harmiess from all claims (including costs or expenses of defending against such claims)
aﬁsing from any breach of this Agreement by NYTP or any negligent act, negligent omission
or intentional tort of NYTP or NYTP’s agents, employees, contractors, invitees or licensces

occurring during the term of this Agreement.

12.2  Carrier Indemnity. The Carrier shall indemnify and save NYTP
and the Port Authority harmless from all claims (including costs and expenses of defending
against such claims) arising from any breach of this Agreement by the Carr_i_cl_". or any '
negligent act, negligent_ omission or intentional tort of the Carrier or the Carrier’s agents,
employees, contractors, invitecs or licensees occurring during the terrﬁ <_)f this Agreement.

12.3 TNAS L:ablhg[ NYTP s sole and exclusive obhganon with .

| 'respect to the TNAS in the Covered Facilities shall be to repair or replace any defective

portion or component of such TNAS. NYTP shall use commercually reasonable efforts to

- repair or replace any defective portion or component of the TNAS within twenty-four (24)

hours of notice from the Carrier. NYTP’s obligation with respect to the TNAS shall not
extend o defeces or. damages caused by Umontrollable Clrcumstances and NYTP s

OE/2SMRDGHOSTISAII0.001 - ' 31
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obligation to repair or replace any defective components or portions is in lieu of any and all
warranties, written or oral, statutory, express or implied, including without limitation any
warranty of merchantability or fitness for a particular purpose. In no event shall NYTP be
liable to the Carrier under this _Agfcement (including under Section 12 and this Section 12.3)
for incidental, special or consequential damages from any cause whatsoever unless such
damages are directly and sdlely caused by the willful and intentional misconduct of NYTP.

12.4  Survival. The provisions of this Section 12 shall survive the

expira@ion or termination of this Agreement.
13. DEFAULT
13.1  Effect of Breach by the Carrier.

' (@  The Carrier specifically recognizes that NYTP is entitled
to bring suit for injunctive relief or specific performance or to exercise other legal or
equitable remédics to enforce the obligations and covenants of the Carrier. It is
recognized that it is important to the successful operation of the TNAS in the Covered '
Facilities that the Carrier fully comply with the terms and conditions of this

~ Agreement. h '

_ (b) - In addition to, and without limitation of the rights of
NYTP under clause (a) above, upon the occurrence and during the continuance of a
Carrier _Event of Default (as defined below), NYTP may, by notice to the Camer,.
terminate this Agrccmcnt and declare all afnounts payable by the Carricr under this
| Agrecmcnt to be fortthth duc and payablc without prcscntment demand, protest or
 other formalntles of any kind (except as exprcssly prov1ded in Sectlon 13.1(c) below),
| _;"all of Wthh are hereby exprcssly wawed by the Carner [Upon such tcrmmatlon by :
: NYTP NYTP may draw upon the full amount of the Camer L/C, it being
- understood by the partles that termination of thls Agreement by NYTP following an -
Event of Default will not relieve the Carner of its oblxgatlons ‘hereunder, and NYTP
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shall be entitled to draw upon and retain the full amount of the Carrier L/C as partial
compensation for the damages suffered by NYTP as a result of the Carrier’s breach
of this Agreement. The Carrier expressly acknowledges and agrees that the Carrier
shall haize no right, claiﬁl or interest in or to the funds, if any, received by NYTP
under the Carrier L/C and that, notwithstanding NYTP's receipt of funds under the

Carrier L/C, the Carrier shall remain liable for its remaining obligations under this

08 I Ot A W B e

Agreement and for the damages suffered by NYTP as a result of the Carrier’s breach
of this Agreement.) |

9 . o {¢c) = Eachof thé following events shall conétitute an event of
10 default (“Carrier Event of Default") on the part of the Carrier: '
n o I " (i) The persistent or repeated failure or refusal by the
2 . Carrier to fulfill, substantially in accordance with this Agreement, all or any of |
13 its obligations, except payments of money, under this Agreement, provided:

14 (A) NYTP shall have given written notice o |
15 " the Carrier specifying such failure or refusal to fulfill such obligations;
16 and ' |

17 | (B)  the Carrier shall not have remedied such
18 " failure within thirty (30) days from the date of such notice, or if such
19 . failure is not capable of being remedied within such thirty (30) day
20 | period, the Carrier shall not have commenced such remedy within such
21 period and diligently pursued such remedy until such obligation or
22 | obligations have been fulfilled but, in any case, such failure shall.
23 ' ' _ become a Carrier Event of Default within nmety (90) days after such
24 ' . . notice;or

0825/99/RDGI105795/91430,001 33




w

0 =~ O th A

10
1
12

13
14

15

16
17
18
19
20

21
22

2%

(ii) Failure on the part of the Carrier to pay any amount
required to be paid to NYTP under this Agreement within ten (10) days after

receipt of notice from NYTP that such amount is due and payable; or

({iD)(A) “the Carrier’s being or becoming bankrupt
or ceasing to pay its debts as they mature or making an arrangement with or
for the benefit of its creditors or consenting to or acqﬁiescing in the
appointment of a receiver, trustee or liquidator for a substantial paft of its
property; or |

® a bankruptcy, winding-up, reorganization,
insolvency, arrangement or similar proceeding instituted by or against
the Carrier und'erl the laws of any jufisdiction, which proceeding has

not been dismissed within ninety (90) days, or

(C)  any action or answer by the. Carrier
_ approvmg of, consentmg to, or acqmescmg in, any such procccdmg

13.2  Effect of Breach by NYTP.

(a) NYTP specifically recognizes that the Carrier is entitled -

o bring suit for m_|unct1ve relief or specific performance or to exercise other legal or

equitable remedies to enforce the obhgatlons and covenants of NY’I‘P Itis
recognized that it is lmportant to the successful operation of the TNAS in the Covercd
Facilities that NYTP fully oomply with the terms and conditions of this Agresment.

o ®) * Inaddition to, and without ilmlmtlon of the rights of the
Carrier under clause (a) above, upon the occurrence and during the coatinuance of an’
NYTP Event of Default (as defined below), the Carrier shall be entitled to take any
actions as may be reaéonably necessary or appropriate to cause NYTP to become in
compliance with the terms of this Agreement.
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(¢)  Each of the following events shall constitute an event of

default ("NYTP Event of Default") on the part of NYTP:

(1) The persistent or repeated failure or refusal by
NYTP to fulfill, substantially in accordance with this Agreement, all or any of
its obligations under this Agreement, provided: '

(A) 'i"he Carrier shall have given written notice
to the NYTP specifying such failure or refusal to fulfill such
obligations; and.

(B) NYTP shall not have remedied such failure
within t.hmy (30) days from the date of such nonoe or if such failure is
not capable of being remedied within such thirty (30) day period,

~ NYTP shall not have commenced such remedy within ;'uch periocl. and
- diligently pursued such femedy until such obligation or obligations have
been fulfilled; or B | | |

() (A)  NYTP's being or becoming bankrupt or
ceasing to pay its debts as thcy.m'ature or making an arrangement with or for
the benefit of its creditors or boﬁsenting to or acquiescing in the appointment -
of a teceiver, trustec or liquidator for a substantial part of its property; or

(B) a bankruptcy, winding-up, reorgamzatlon
: msolvency, arrangement or similar proceedmg instituted by or against
NYTP under the laws of any jl.ll'lSdlCIlOl'l, which proceedmg has not
_-been dismissed within mnety (50) days. or '

A - ©)  any action or answer by NYTP approving
- of, consenting to, or -aﬁquigscing in, any such proceeding.
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13.3 Termination Rights.

(a) The Carrier may, upon not less than ninety (90) days
written notice to NYTP and the Port Authority, terminate this Agreement fotllowing
an NYTP Event of Default (provided that ali applicable notice requirements have been

‘met, and all applicable cure periods have expired without cure, as set forth in

Section 13.2(c) above), effective as of the date specified in sueh notice. Upon
termination by the Carrier, all 'otiligations and liabilities of the parties under this
Agreement shall cease and terminate, and neither party shall have any further duty,
Sbligation or liability under this Agreement, provided, hoinever,_that NYTP shall.
have a continuing obligation to insure that the Carrier can recover its equipment from
each of the Covered Facilities within ninety (50) dayslo'f termination by the Carrier.

(B) At any time during the term of this Agreement, the Carrier .

shall have the r1ght to terminate this Agreement wrthout regard to whether an NY'I'P
Event of Default has occurred, on not less than one hundred eighty (180) days prior
written notice to NYTP and the Port Authority. Upon such termination without
cause, the Carrier shall pay to NYTP a termination fee (the "Termination Fee"),

- calculated as follows:

(i) Al fees -i:vayab_le‘ by:the Carrier under this Agreeinent ‘

during the prior twelve (12) month period shall be added together {or, if this
Agreement has not been in effect for more than twelve (12) months, such
amount shall be _ﬁxed at ).

. (ii) The amount determined in accordance with (b)(@)
above shall be multiplied by.the number of years remammg in the Initial Term

of thls Agreement (and pro-rated for any partial years)

(i) The sum determined in accordance with (b)(if)
above shall be considered to be a series of equal payments to be made on a

mms_mmm.om : 36
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quarterly basis on the last day of each January, April, July and Sepiernber
(and, in the event the expiration date of this Agreement in effect prior to its

~ termination without cause is not scheduled to occur on the last day of one of
the foregoing calendar quarters, the last such payment shall be appropriately
pro-rated based on a ninéty-on_e (91) day calendar quartef), and the present
value of the series of payments shall be determined using a discount rate of
five percent (5%) per year. The amount of the Termination Fee shall be a

lump sum payment equal to the present value of such stream of payments,

©  Within thirty (30) days of any termination of this

Agreement for any reason whatsoever, the Carrier shall remove any of its equlpmcnt
in any Covered Facilities pursuant to Section 7.6 hereof. Further, as of 5:00 p.m. on

~ the date this Agreement is terminated, the Carrier shall not be permitted to participate
in or offer Personal Wireless Services through the TNAS. Upon any violation of this
provision by the Carrier, NYTP shall be entitled to liquidated damages in the amount
of $0.20 per each MOU accruing after such time on the TNAS by a customer of the
Carrier.

14, MISCELLANEOUS

14.1 egtlemem of Disputes. The pames will attempt in good faith to -
resolve any y and all controversies of every kind and nature between the parties to this
Agreement arising out of or in connection with the existence, construction, validity,
interpretation or meaning, performance, non-perfor}nance. enforoerjnent; operation, breach,
continuance or terininati_otl of this Agreement (cach, 2 "Dispute”) promptly by negotiations

between senior executives 6f the parties who have authority to settle the Dispute (and who do -

not have direct responmbnhty for admm:stratmn of thls Agreement) The disputing party
shall give the other party written Notice of the Dlspute “Within twenty (20) days afier
receipt of sald Nonce, the reoewmg party shall submlt to the other a written response. The
Notice and response shall mclude (a) a statemcnt of cach pa:ty s ‘position and 2 summary of
the ewdenoe and arguments supportmg its posmdﬁ. and (b) the name and tltle of the '

Hh AR N
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executive who will represent that party. The executives shall meet at a mutually acceptable
time and place within thirty (30) days of the date of the disputing party’s Notice and
thereafter as often as they reasonably deem necessary to exchange relevant information and
to attempt to resolve the Dispute. If the matter has not been resolved within sixty (60) days
of the disputing party’s Notice, or if the party receiving said Notice will not meet within
thirty (30) days, either party may initiate mediation of the controversy or claim in accordance
with the Center for Public Resources Model Procedure for Mediation of Business Disputes.
if the Dispute has not been resolved pursuant to the mediation procedure within sixty (60)
days of the initiation of such prqeedure, or if either party will not participate in a mediation,
the Dispute shall be submitted to arbitration in accordance with the rules of the American
Arbitration Association. The parttes further ‘agree that any arbitration conducted pursuant to
this Section 14.1 shall be held in New- York, New_ York before-a panel of three arbitrators,
one selected by NY’I‘P one selected by the Carrier and the. third selected by the arbitrators

selected by the partles. Each such arbitrator shall be involved in and familiar with the

telecommunications industry. Notwithstanding the above, the Carrier’s obligations shall -

continue to be paid and the prohibition of the right of offset will continue to be in force. All

deadlines specified in this Section 14.1 may be extended by mutual agreement. The
prevailing party in any Dispute shall be entitled to reimbursement for its costs, including
without limitation attorneys’ fees and expenses. The parties shall allow the Port Authority, _
at the Port Authority’s option, to participate in any Dispute resolution procwdmg. but the

Port Authorlty shall not be a party to any such proceedmg and shall not be bound by any

declswn‘._rendered. Notwithstanding the preceding bmdmg arbitration provisions, the parties

' ﬁcknowledge and agree that either party shall have the right to proceed in any court of proper

jurisdiction to exercise or prosecute equitable rights' and remedies including m_}uncttve rehef

temporary restrammg orders and other remedles of an equltable nature.
2 _ﬁ_s_'sighzrb:i!i'g_ and Iraﬁ'sfe_rabiligg .
"(a) No assngnment of thls Agreement for the purpose of |

admlmstermg the TNAS and uo transfer of the obhgattons ot' any party shall be
authortzed or permntted exoept that '
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(i) NYTP, with the prior written consent of the Port
Authority, may assign or pledge this Agreement to any Assignee in relation to
the Project Financing and any such Assignee may assign or pledge the same in

connection therewith:

(i) NYTP may assign any or all of its rights and
transfer any or all of its obligations hereunder to any Person who succeeds to
the business operations of NYTP (provided that such assignment may not be to
another Participating Carrier unless the Carrier has consented to such
assignment); and | h

(i) In accordance with Section 14.2() below, the
Carrier may assign its rights under this Agreement, and, in addition, for
collateral security purposes only, Carrier’s primary secured lender, provided
that any such assignment, and the exefcise of any rights by such seéured
lender, shall not relieve the Cérrier of any of its obl.igations under this
Agreement, and all rights of and actions taken by such secured lender shall in
all respects be under and subject to the TNAS Agreement, the righté of the
Port Authority, and the rights of the provider(s) of the Project Financing.

) @) . The Carrier hereb)? consents to (i) the assignment of this
Agreement by NYTP to any Assignee, and by any Assignee to any other Assignee, as

security in connection with the ProjcctlFinancing and (ii) any' subsequent assignment

or transfei' of this Agreement by any Assignee upon and after the exercise of its rights

and enforcement of its remedies under any documents evidencing such Project '

Financing, at law, in equity or otherwise.

- () In the event of any such asslgnment the Can‘ier agrees

.. that, followmg written notice from any Assngnee that an event of default by NYTP

shall ha.ve occurred and be eontmumg unde.r the documents cvndencmg the Pro_lect

L Fma.ncmg, t_he Ca.rner (I) shall make all. payments, if any, due and to become due

OL/25XIRDGNOSTISONAI0.001 S 39
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from it to NYTP, under or in connection with this Agreement directly to such
.Assignee at such address as may be specified in writing by such Assignee, (ii) shall
perform all terms and conditions of this Agreement for the benefit of such Assignee,
(iii) agrees that such Assignee shall be entitled to exercise any and all rights of
NYTP, in accordance with the terms of this Agreement, and the Carrier shall comply
in all respects with such exercise and (iv) agrees that all representations made by the

Carrier are for the benefit of, and may 'bc'rel.ied upon by, such Assignee; provided

that the foregoing obligations of the Carrier are conditioned and contingent upon any
" such Assignee agreeing to recognize and not disturb the Carrier’s rights under this

| * Agreement as long as the Carrier complies with its obligations and duties hereunder.

In addition, in such an event of default under the project financing documents, the
Carrler and NYTP agree that (x) this Agreement shall not be amended, supplemented
or otherwise modified without the prior written consent of the Assignee and (y) any
matter requiring the consent of NYTP under this Agreement shall also require the

consent of the Assignee.

(d)  Promptly at NYTP's requeét, the Carrier shall execute
and deliver, and shall assist in facilitating the execution and delivery of, atl documents

reasonably requested by NYTP or any of its lenders, including but not limited to

estoppel certificates and subordination and nondisturbance agreements.

_ (¢)  The Carrier shall not assign or transfer this Agreement
or any of the Carrier’s rights, duties or obligations hereunder without the prior
‘written consent of NYTP and the Port Authority, which consent shall not be

unreasonably withheld or delayed; pfovidcd,‘ however, that the Carrier shall be
- permitted to assign this Agreement to any parent, subsidiary, or affiliate under -
common control, or to any entity that acquires ﬁfty-onc perocnt (51%) or more of the
' ) Carrier’s outstandmg capltal stock or of the Carrier’ s assets, as long as the Carner
_'remams bound by all of the Camer s duties and obhganons undcr this Agreement
| :'followmg such assrgnmcnt. Noththstandmg the foregomg, in the event of an
" 'asmgnment of this Agreement to a successor to the business operations of the Carrier,
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the Carrier shall be released from further liability under this Agreement at the end of
the three (3) year period following assignment of this Agreement as long as (i) the
assignee has been approved by NYTP and the Port Authority (which approval shall
not be unreasonably withbeld or delayed), and (ii) such assignee has complied with atl
of its duties, obligations and liabilities under this Agreement during the three (3) year
period following such assignment. The Carrier acknowledges and agrees that any
fundamental transaction involving the Carrier, including a merger, consolidation or
similar transaction, will not operate to affect in any way the Carrier’s obligations
under this Agreement, regardless of the entity surviving such transaction. The
Carrier further acknowledges and agrees that any fundamental transaction involving

- the Carrier and another Participating Carrier, including a merger, consolidation or
similar transaction, likewise will not affect or impair in any manner the Carrier’s
duties and obligations under this Agreement, nor will it affect or impait' any similar
agreement to which such other Participating Carrier is a party. :

- 14.3  Waiver Not 1o be Construed. No waiver by NYTP or the
Carrier of any term or condition of this Agreement shall be deemed or construed as a waiver
of any other term or condition, whether the same or of a different section, subsection
paragraph, clause or other provision of this Agreement. The failure of either party to insist
in any one or more mstances upon strict performance of any of the terms, covenants,
agreements or conditions in this Agreement shall not be considered to be a waiver or
relmqulshment of such term, covenant, agreement Or oondltton, but the same shall continue

in full force and effect.

144 Amendmenss. This wﬁting represents the entire agmement
between the parties. :The terms and prowstons of this Agreement may not be. amended
supplemented, modtﬁed or waived, except by an instrument in writing, authorized and
executed by NYTP and the Carrier and consented to by the Port Authorlty Any such
amendment, supplement, modtﬁcatlon or watver entered into, executed and delivered in

accordance with the prowstons of thts Secuon sha!! be btndmg upon the parnes to thls

Agreement.

OR25/99RDGI105795/91430.001 " 41
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14.5 Duplicate Originals. This Agreement may be executed in
separate counterparts, any of which shall be regarded for all purposes as duplicate originals.

14.6 §Lmbilj_tx.l In the event any p_rovision or any part of a
provision' of this Agreement shall be held invalid or unenforceable by any court of competent
jurisdiction, provided it does not materially alter the substance of the agreement between the
parties, such hoiding shall not invali.datc or render unenforceable any other provision or part
of a provision hereof.

14.7 Nottccs All notices or demands are deemed to have been given

" or made when delwered in person or mailed by certified, registered, or express mail, return

receipt requested or_provlded,- or when delivered by overnight courier service providing

verification of delivery, postage prepaid, and addressed to the applicable party as follows:

NYTP: New York Telecom Pariners, LLC
' ___ World Trade Center
New York, New York 10048
Attention: Mr. Richard J. DiGeronimo,
* President

Carrier:

- Attention;

A party may change the address to which any notice or demand may be given, by written
notice to the other party. -

14.8 Use of Conﬁdcntxal Infonnatlon Any specifications, drawmgs

sketches, tapes, models samples, tools, computer programs, technical information, or -
confidential busmess mformatlon or data, wntten. oral or otherwise (heremafter called
"Int’onnation ") furmshed by the pamcs to one another hereunder shall remain the property of
the suppher of such Informatxon Al coples of such lnformatlon in written, graphic or other

‘ tangible form shall be returned to the supplier upon request, except for a smglc archival -

osrzsmmnouomsmm.ﬁm . _. ‘ 42 a



Y- N B - S Y I . T o B

10

12

13
14
15

16"

17
18
19

21

R REN

27
28

29

ocopy. If clearly marked as confidential, and unless such Information was previously known
to the recipient to be free from any abligation to keep it confidential or until it has been or is
subsequently made public by the supplier or a third party, without breach of any obligation
of conﬁdentiality, it shall be treated as confidential by the recipient, and shall be used by the

 recipient only in connection with fulfilling the obligations of the recipient that arise pursuant

to this Agreement, unless the prior writien consent of the supplier is obtained. Orally

disclosed Information shall be reduced to writing within twenty (20) days of disclosure and
marked as confidential. Such Informatiori shall only be distributed to those employees who
have a need to know. Each party shall treat the other’s Information in accordance with a

'standard of care reasonably calculated to prevent inadvertent. or accidental disclosure and

consistent with the level of care provided by the recipient with respect to its own confidential
information. Each party shall promptly notify the other party upon receipt of any subpoena,
order, or other judicial notice with respect to any Information and shall allow the other party
to become involved in any proceedmg relating to the disclosure of any such Information.

Nothing herein shall be construed as wawmg the right of any party to require the other party
to execute a written ﬂOll-dlSClOSlll‘e agreement, containing reasonable addltlonal terms and . ..

.conditions, prior to the supplying of particular confidential Information from time-to-time.

The parties acknowledge that Information furnished to the Port Authority in connection with
this Agreement or the TNAS Agreement may be subject to disclosure under the Port

Authority’s freedom of information policy.

14.9 Publicity.

(2) The Carrier agrees to submit't'o NYTP and to the Port
Authority for written approval all advertising, sales promotlon, press releases and
other publicity matters relating to the products furnished or the services performed by
the Carrier pursuant to this Agreement or relating to the Carrier’s parncxpa;ton m the
TNAS or the Catrier’s offering of Personal Wiréless Service to its customers 'in. the
Covered Facilii;ies, or whereby NYTP's name or marks are mentioned or langﬁage ,
from which the connection of said name or marks may be inferred or implied, and the .
Carrier further agrees not to publish or use such advertising, sales promotions, press "

mmanadosmnmo.oﬁ- - ‘ o 43 .
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releases, or publicity matters that mention NYTP or the Port Authority without such

prior written approval. Such approval shall not be unreasonably withheld or delayed
by NYTP. '

- (b) NYTP agrees to submit to the Carrier for written approval
all advertising, sales promdtion, press releases and other publicity matters relating to
the TNAS in the Covered Facilities whereby the Carrier's name or marks are
mentioned or'language from which the connection of said name or marks may be _

 ififerred or lrnpllcd and NYTP further agrees not to publish or use such advertising,
'sales promotions, press releases, or pubhcuy matters without such prior written

approval. "Such approva! shall not be unreasonably withheld or delayed by the
Carrier.

14.10 Uncontrollable giréumstan'ce_s. NYTP: shall not be liable for
any delays in performing its obligations under this Agreement if such delays are due to

Uncontrollable Circumstances. In the event of any such delay, NYTP shall-be given a

. reasonable period of time in which to complete the performance of its obligations.

14.11 Affirmative Action. The Carrier assures that it will undertake

~an afﬁrmative action program as reql'lired' by 14 CFR Part 152, Subpart E, to ensure that no

person shall on the grounds of race, creed, color, national origin, or sex be excluded from
partlclpatmg in any employment activities covered in 14 CFR Part 152, Subpart E. The
Camer assures that no person shall be excluded on these grounds from participating in or

receiving the services or benefits of any program or activity covered by this subpart. The

Carrier assures that it will require that its covered suborganizations provide assurances {0 the
ICamer that they surularly will undertake affirmative action programs and that. they will

rcqulre assurances frorn theu' suborgamzatlons as requ:red by 14 CFR Part 152, Subpart E
to the same effect : S
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14.12 Non-Discrimination.

(2)  Without limiting the generality of any of the provisions of the
Agreement, the Carrier, for itself, its successors in interest, and assigns, as a part of the

consideration hereof, does hereby covenant and agree that (i) no person, on the gfounds of

) rﬁce, creed, color, sex or national origin, shall be excluded from participation in, denied the

benefits of, or be otherwise subjectcd to discrimination in the use of the System by the

Carrier, (i) 'in the construction of‘thé System and the furnishing of services thereon by the

Carrier, no person, ond the grounds of race, creed, color, sex or national origin, shall be

excluded from participation in, denied the benefits of, or otherwise be subjé.ct to

discrimination, (iii) the Carrier shall use the System in compliance with all 6ther5

requirements imposed by or pursuant to Title 49, Code of Federal Regulations, Depariment

of Transportation, Subtitle A, Office of the Secretary, Part 21, Noa-discrimination in |
Federally-assisted programs of the Department of Transportation-Effectuation of Title VI of

the Civil Rights Act of 1964, and as said Regulations may be aménded, and any other

present or- future laws, rules, regulations, orders or directions of the United Statesof-- - - - - — -

America with respect thereto which from time-to-time may be applicabie to the Permittee’s

- operations at any Port Authority airport, whether by reason of agreement between the Port

Authority and the United States Government or otherwise.

®  The Carrier shall include the provisions of paragraph (a) of this
Section in every agrecmcnt- it may make pursuant to-which any Person, oth_er than the
Carrier, operates any facility at any Port IAut_hority airport providing sefvices to the public
and shall also include therein a provision granting the Port Authority a right to take such
action as the United States may direct to enforce such covenant. .

() The Carrier’s non-compliance with the prov:s:ons of this Secuon
shaIl consmute a material breach of tlus Agreement, In the event of the breach by the
Carrier of any of the above non-discrimination provisions, the Port Authority may take
.appropnate action to enforce compliance; or in the event such noncompliance shall continue
for a period of twenty (20) days after receipt of written notice from the Port Authority, the '

08/25/59/RDGIOST95/91430.001 ' 45




W N e

v O =) O LA

10
12
13
14
15
16

17

i8
19

21

22

19 3

20

Port Authority shall have the right to direct NYTP to terminate this Agreement with the same
force and effect as a termination under Section 13.1, or may pursue such other remedies as
may be provided by law; and as to any or all the foregoing, the Port Authority may take
such action as the United States may direct.

(d}  The Carrier shall indemnify _and hold harmless the Port
Authority from any claims and demands of third persons, including the United States of

America, resulting from the Carrier’s non-compliance with any of the provisions of this

_Sectio_.n,_ and the Carrier shall reimburse the Port Authority for any 1oss or expense incurred

by reason of such non-compliance.

()  Nothing contained in this Section shall grant or shall be deemed
to grant to the Carrier the right to transfer or assign this Agreement, to make any agreement

~ or concession of the type mentioned in paragraph (b) hereof, or any right to perform any '

construction at any Port Authority Facility.

14.13 Third Party Beneficiary. It is hereby acknowledged and agreed
that the Port Aﬁthority shall be a third party beneficiary of this Agreement, including,
without limitation, those provisidns of this Agreement containing specific references to the
Port Authority | |

14.14 Port Authority. The covenants set forth in Section 6.5 and 7.3
of this Agreement shall not be construed as a submission or admission by the Port Authorlty
that any of the governmental laws, rules regulatlons and orders referred to therem are or

shall be applicable to the Port Authoﬂty

14, 15 Govermng Law and Remedies. This Agreement will be |
governed by the laws of the State of New York “The rights and remedies stated in this -
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Agreement are not exclusive and the parties, in the event of a breach of this Agreement or a
dispute, are entitled to pursue any of the remedies provided in this Agreement, by law or by
equity. ‘ '

IN WITNESS WHEREOF, the Carrier and NYTP have signed this

Agreement as of the date and year first above written.

NEW YORK TELECOM PARTNERS, LLC -

By ) o o
Name: Richard J. DiGeronimo
Title: President :
Tax ID No.: 13-3965047

[NAME OF CARRIER]’

By |
Name:
Titl(_s:

OS/2SIRDGNUSIISHIAN.00 47 -
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Exhibit "A" -  Description of TNAS

Exhibit "B" - Existing Contracts

Exhibit "C" - Port Authority Facilities

Exhibit "D" - Specifications and Minimum System Capacity
Exhibit "E" - Technical Standards

Schedules

Schedule 2.7(2) - Holland Tunnel

Schedule 2.7(b) - Lincoln Tunnel

Schedule 2.7(c) - JFK Airport

Schedule 2.7(d) - LaGuardia Airport

Schedule 2.7(e) - Newark Airport

Schedule 2.7(f) - World Trade Center Concourse
Schedule 2.7(g) - Port Authority Bus Stations
Schedule 2.7(h) - PATH Stations '
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EXHIBIT B

¢ 15 PAGES )

SUMMARY BASIS OF DESIGN
1. INTRODUCTION

L1 Purpose

This exhibit provides a general overview of the wireless communications system known as the
Telecommunications Network Access System (TNAS), designed specifically for the Port Authority
(PA) facilities listed in Exhibit A, to extend the services listed in Exhibit C to the patrons, tenants,
~and visitors of those facilities. The Stage 1 TNAS was previously described in the Technical Plan of -
~ the “Proposal for the Development of Port Authority Properties with Wireless Telecommmnications
Facilities” submitted to the PA by NYTP in October 1997. ThatStageldeSIgnhasevolvedtoward'
aStageZdeslgnd%cribedherem.

1.2 General TNAS Description

TthNASmdemgnedwprmdeamglgconprehmmwndmﬂmmmauonsaccesssyﬂem -
for the PA and commercial service providers to better serve tepants, patrons, commuters, and
visitors as they inhabit, roam or are transported through the PA facilities. The TNAS is a multi-
service system capable of supporting the services listed in Exhibit C and initially accommodating
cellular, PCS, extended specialized mobile radio (ESMR), and pubhcsa.t‘etyland mobile radio (I..MR)
gervices using state-of-the-art and proven teclmology
l

’ Inadd:tlontotherequn'ementmproudeforpubhcsafety t]uaessn:ntmlSyﬁ'»t"mll'f“l“ﬂ"’lmﬂt15to
achieve commercial subscriber and user satisfaction while maximizing revenue potential for the
service providers and the PA. The TNAS meets this requirement by providing a broadband,
technology-neutral, RF distribution backbone that offers equal access to local service providers, clear -
wmmmmﬁmsmdswﬂesshndmﬁsforummddwgnmm&mﬂowﬁmmmpmmm
_accommodate growth. The TNAS is desipned to interface directly with defined wireless service
providers’ equipment and dlstribute!coﬂect wnreless mgna!sthroughmt defined mclosed areas, of the
PA’s facihtws. S

a&&

-'I'heTNASextendsra&o &equmcynguﬂstbmughomﬁereqnmedmmgemsm‘g’:e PA

- facilities in a substantially uniform manner, Toaooomplishthsmthemostoostcﬁ’ectweway,the .

~‘TNAS design incorporates a variety of engineering techniques and state-of-the-art products inchuding

s Mbudmdomkdirecﬁonﬂmtamns,mMgmamlmble,m-mdmﬂngmamﬂceblqﬁbﬂ
opucmblqﬁbuopmmmmmﬁsmdwnﬂwms,ﬁampﬁﬁmmdwcombm -

3’:} nE

AmﬁﬁedblockdmgramoftheTNAs conﬁgnratlomspromdedasl-"igure l

| ~ 1 _ ‘ - m— S '.:;'.';::‘.."f";:‘:"‘__"..'_"f--_-'-“‘-__.;&;;:ﬂam 1999

- j"’.'_'""_“i"i;.i-?"' i
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Figure 1; TNAS Simplified Block Diagram.

The base station interface equipment combines and processes the service providers’ signals and
distributes them either directly to a local RF radiating network or to the fiber optic feeder network.

The base stauonsandmxerfaceumtsaremstalledmspecmﬂydw@ed equipment spaces located in
variousPAfacihnes. '

TheﬁbaopﬂcfeedanemﬁpmudwmgnﬂsmrmMemMgnetmrksﬁrmaﬁbmnwmhm_
the PA’s facilities. To accommodate the diverse structural nature of the Authority’s facilities, the
TNAS employs a variety of products and techniques in an overall system design combination that
nmkesbestuseofeachoftheuatuibmforthespemﬂcﬁcﬂnyapphmom .For remote
.. connectivity, theTNASmﬂlmsﬂwenSMgopuulﬁbam&ammwhempossiblqmpplemmled
:"'fw:thnewopuﬂalﬁberonlywhennecesmy For local comectivity, coaxial cable, twisted pair.copper

‘cable,” antennas,mdnd:mublemen:phyndﬁo:mstﬁbuﬁonmo coverage areas. . These:
bnﬂdmgbhcksmmmmedmai&amcmﬁgmmnsasmqmedwopmmgnﬂmsﬁbnum
within each of the PA‘s facilities.

PR e S s B
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1.3 Coverage in Port Authority Facilities

FromthehstofPAfacﬂ:hesxswedwnhtheRFP the complement of facilities that have been

selected by the Wireless Service vaxdexs (“WSP”) for TNAS implementation are listed below (see
also Exhibit A).

LaGuardia Airport: public temlinnl areas.
JEK Airport: public terminal areas.
Newark Airport: public terminal areas.
Holland Tunnel: road tunnels.
Lincoln Tunnel: road tunnels.
Port Authority Bus Terminal: public areas.
George Washington Bus Station: public areas
PATH Train: underground public station areas and train tlmnels.
o Phasel Hoboken to WIC
e Phasell Extension towards Newark (including Journal Square Transportatxon Center)
. e Phase@ll  Extension to 33 Street
¢ World Trade Center Concourse: public commercial areas.

14 Wireless Services Supported by the TNAS

The wireless services and service providers capable of being supported by the TNAS are spedﬁed in
the Technical Specification (see also [Exchibit C) From those listed, mmal nnplemnentanon includes
support of the following:

e ESMRand LMR: Conveationsl, Private Trunked, Public Safety 806MHz — 940MHz
o Cellufar; A&BBands 824MHz - 894MHz
e PCS: A,B,D&EBlocks = - 1850MHz - 1970MKHx

1.5 TNAS Integration

TheTMSmdemgnedmdnﬂegratedmtotheAmhomfsfwﬂmawnhknowledgeofthee:ustmg-
m&osyﬂmns,bothessmhﬂmdmmmermﬂserwce&thﬂnmﬁcoMuemopemeMgmda&er
the rollout phase, Jn addition, it is realized that an essential system -design requirement is to
Mnaﬁmdmsyﬁems&ashmdd:s&i’mumwhﬂemmgthenskofmter&rmc&
Potential sources of interference include other mobiles in the same cell, other base stations operating
in or too near the same frequency band, or any non-cellular system that inadvertently leaks energy
into the frequency band. ToMgatepotenualmerfamoe,theTNASmdmgnedwnhthegrwm :
possible tolerance to interference by employing filtering and physical downliuk and uplivk separstion,
.. where possible, to achieve sufficient isolation between frequency bands. Atthesameﬁme,the-

... TNAS generates the bwestpossﬂ:lemmoetooﬂlﬁmdwsystms.

-IheTNASmdesgmdwmeathesyswmremmemunsmea&ﬁdﬁtyasdeﬁnedmtheINAS
System speqﬁemon,NYTPSOW9300201-99m dated 8199,

'I'hefollowmgSecuonsbneﬂydesaibethe'IMS dedgnforeachdeﬁnedPAfacihty
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2. TNAS Descriptions for PA Facilities
2.1  General

For ease of reference, the Port Authority facilities involved in the TNAS have been designated by

Zone numbers as follows; |
Zone 1 Lincoln Tunnel.
Zone2 Holland Tunnel
Zone 3 LaGuardiz Airport
Zone 4 Newark Airport
Zone 5 JFK International Airport
Zone 6 Port Authority Bus Terminal
Zone7 ©  George Washington Bus Station
Zone 8 World Trade Center Concourse
Zone 9 Joumal Square Transportation Center
Zone 10 PATH Subway PhaseI°  Hoboken to WTC
Zone 11 PATH Subway Phase I Extension to Grove Station (NJ)
Zone 12 PATH Subway Phase Il Extension to 33™ Street Station (NY)

Further dmnptmn of the TNAS Basis for Design is prov1ded in the foﬂowmg paragraphs in the
order of the Zone number designation.

2.1 Zone 1 and Zone 2- Lincoln and Holland Tunnels

2.1.1 Overview

The Lincoln and Holland Tunnels wnmﬂyhave a dlsui)uted connmmeatlons system for portable and
mobile radio, AM re-broadcast, and A-Band and B-Band cellular service. In addition to these existing -
services, the Andrew designed TNAS will support PCS, public safety LMR, and ESMR..

To provide telecommmmications services in all five tunnel bores, service provider base staf_ioné (or
equivalent), RF combining equipment, and feeder cable ports will be Tocated in five vent buildings. .

- This collection of equipment will transmit and receive RF signals to and from the tunnels over to two

radiating cables, one existing and one new, located in each tunnel bore. The TNAS design utilizes
the existing radiating cable to distribute cellular, LMR, and ESMR downlinks within the tunnels.
'rheseoondmdnewmd;amgcablewmdmibmeauuplmks(mcmdmgpcsmdrcsaowmm
throughout the tunnels.

Duet.othelengﬂ: of the tunnels, amphﬁernnrtsarereqimed at s(rategtcloeationsto momasemgnal
levels. These qmplifiers receive RF signals via fiber optic cables (not shown in the Figure) that are

~ Jinked to the combining equipment located in the vent buildings. In the case of the Lincoln Tunnel,

the amplifier and the fiber optic cable are located in the tunnel plenum. - For the Holland tunnel, the

namphfersarelocatedmthevmtblﬁldmgsnearmtheumnelsportals. TheTNASlayoutforthef

ImcohandHoﬂandumnelsis shownbelow
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Figure 3; TNAS Layout for Lincoln and Holland Tnhnds

2.1.2 TNAS Lincoln and Holland Tunnel Design Features

TNASdesignfeamforﬂieﬁhoohandHonandTunnelsmasﬁonows:I
. Supports cellvlar Bands A and B; ' '

Supports PCS Blocks AB, Dand E;

. Supports Conventional andanateTmnkedmobile mdlo bands

. Provides 90% coverage for commercial services; -

* Provides 95% coverage for public safetyMserwoe,

. BTSs located in the vent building(s); =

Utﬂ:mmg!e—modeﬁberbetweentheventhuﬂdmgsandtheampﬁﬁers,

. Utilizes two-cable RF distribution backbone; -

. Fnhancesezusmgconmnmcationse:uoeswmthneweombmmgnetwmk

S 0 Canbeexpandedtosuppo:toﬂ:.eroomnmcauonssemoes. P

woooqd\p-.hwpw

"’."i""?‘."y-‘-v-;'-;*;-'ﬁé-“\_P-E'E"E‘.S " - — . T 15“!911&1999

__\.-: -..{... s
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2.2 Zone 3, 4, & 5 - Port Authority Airports
2.2.1 Inﬂ‘oduchon

The LGC Wireless designed Zone 3, 4, and 5 TNAS solution is specifically designed to allow New
York Telecom Partners (NYTP) to provide a flexible and highly scalable multi-carrier solution at the
JFK International, Newark and IaGuardia Airports. The design utilizes a commercial off-the-shelf -
(COTS) non-developmental item (NDI) system building block named the LGCell The LGCell was
designed to provide a lower cost per antenna than traditional coax-based systems or single media -
(fiber-only) systems. This lower cost allows for greater freedom in designing a system with more
antennas, lower power and more uniform coverage. Lower cost also means that more antennas can

~be used to create stronger differentiation between the indoor and outdoor signals, thereby reducing
undes:rable haudovers and optimizing the call volume eaptured by the TNAS.

2.22 The LGCell

The LGCell is a distributed antenna system which uses the samematetmls and topology of a Local
Area Network (TTA 568A standard) to distribute andreceuveRFs:gnalsthhmablﬁldmg. The
systconmstsofthreeoomponents: :

The Main Hub Connects to the RF source

19” rackmount form factor / 110 or 220 volt AC
'0dB or -+40dB amplification (1900 MHz product) .
0 dB amplification (800 MHz product)

The Expansion Hub - | e UptofourExpanmonHubsconnecttoaMamHub
- e .Connection to the Main Hub is via multi-mode fiber
up to one kilometer in length
e 19" rackmount form factor / 110 or 220 volt AC

The Remote Antenna [« Up to four RAUs connect to each Expansion Hub /°
Unit o . 16 total RAUs per system
1 * ConneotedtoE:annmonHubsviaCATSUTPupto
|~ 100 metersin cable length ' ‘
Powered viza CAT S from E:q)anslon I-Iubs
e- Antennas connect via SMA connector B
System offers cable length independent unity gam as e
| . long as cable s are under themaxmnnlmgth pet
. TIA 568A spemﬁcatlon. : K

AnLGCeIlsystomcanbeassnnpleasoneMamHub oneE::panmoonbandoneRAU “The
maximum LGCell configuration has one Main Hub, ﬁouran)anmonHuhsnndiGRAU’s. Mu]rqlle _
LGCeﬂsombewmbmedmaeetevayhrgemtmasyuenmmatopMasoneoenAnwaeﬂ
eenbeusedasanoverthemrepeater(w:thgam),oroancomecttoarepeater,nncrolnnm
basestatlonortoaBTS

e
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223 System Attributes

The LGC Wireless deslgned Zone 3, 4, and 5 TNAS, utilizing muitiple LGCells, has the following
system attributes:

. InwerCablmgCost 'IheLGCellsabihtytousee:astmgnmh—modeﬁberformst_aﬂa&onor
expansion (when it is avaﬂable) can greatly reduce the overall cost of implementation.

¢ Faster Deployment — In the typical LGCell implementation, the only cable mﬁ'astmmxreworkxs

the installation of CAT 5 runs for each antenna. Since this work can be performed by any LAN

(TIA 568A) certified cabling contractor, turn around time and complexity is significantly reduced

when compared with installing a coax or single mode fiber cable plant. In addition, no AC power

is required st the RAU (antenns), greatly simplifying RF design, antenna placement and

_ hmnauomCabklmgthmdapmdmdeagnmsthatmmaphwnmlommbe
chosen without having to calculate cable loss and balance the system. ‘

- @  Centralized Equipment — An LGCell has a nominal “wingspan” of 2 kilometers. Tlnslmge
reach of the LGCell system allows all the main hubs to be co-located with other communications
equipment in a central location. Since the LGCell is using the same TIA 568A standards as
LANs, the Expansion Hubs can typically be co-located with data hubs and routers in existing
dispersed equipment closets. The ability to centralize many of the components and co-locate
with data equipment means easier planning, simplified maintenance and greater equipment
secutity. Only the LGCell Hubs, located in the equipment rooms, need AC power. The RAU’s
arepoweredbytheCATSandareeasilyandme@ens:velymstaﬂedandmovedﬁfneoessaly) o

¢ Double Star Topology — TheﬁrststarmanLGCe]ldeﬂgnlstheNMcabﬁng&omtheMam
Hubs to the Expansion Hubs. The second star is the CAT 5 from the Expansion Hubs to the
RAU’s. A single MMF pair will support 4 antennas, reducing the fiber runs required between
buildings. When LGCell Hubs are co-located with LAN equipment, the fiber runs originate and
terminate in the same locations as the LAN and that fiber can be utilized without jumpering (or
running new fiber). Lastly, theuseofE:q:maonI—hlbsasanRAUpowusouroemmsﬁmtthe-
antmalocaﬁousdonntneedtobewmedforACpower

. AddCapautyEasily OnceanLGCellmmplaoe,iusrdauvelymmpletoaddmomcapacnyas.
demand increases. First, capacity can be increased by adding additional carriers. If demand
requires even more- capacity, it is easy to sectorize an existing LGCell by regrouping the fiber
: msumeMMsmdestabﬁshmgswmqensmpmudyoﬂymemswd-wﬁom
- any modification to the Main Hubs, Expansion Hubs or RAU’s.

. OneAntennaSystem SmsetheLGCeunsmmdependmﬂybalancedantennawstm:tm
‘mm_awﬂemse Ofapplicauomsw:;houtmodlﬁcahon t. F emmple,

Wadnmiﬁaﬁon,mamoemdahmmgsystemthﬂcmstsoftwo
mmpmmts,thekmoteUnn,aw”mckmoumhubthawmeaswkhupwﬂLGCWndess

- e
I T e e e e

oy | - R — '-a;s-:~_:_:__;_t_,s;mgust1999
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products and the Element Manager Software. The software runs on any WIN 95-type personal
computer and has the capacity to monitor up to 255 sites (8 individual LGC systems constitute a
site) via a dial-up connection.

2.2.3 System Overview

The mmitiple carrier TNAS for JFK Intemational, Newark and LaGuardia Airports provides a
combined 5,812,039 square feet of coverage. The Antenna and Expansion Hub configurations are:

JFK International Airport

Approximate Expansion Antennas
Square Footage Fiber Hubs Locations
Required
Intemnational Arrivals 564,400 : 8 : .23
Delta Terminal . 554288 8 23
Termmal 1A 142,600 2 6
Terminal One 437,500 6 18
Terminal Three _ - 304,640 4 12 .
American Terminal 326,750 .5 13
British Airways/ United 452,550 6 18
TWA Domestic - - 236,587 4 10
TWA International 220,848 3 .. 9
TOTALS - - 3,240,163 46 132
Newark Airport

Approximate Square  Expansion Antenna
Footage Fiber Hubs Locations
Required
Terminal A . 369,746 s ... B
Terminal B . 425255 6 .17
TeminalC - 446625 6. .. 18
TOTALS __ 1241626 17 . . 50

Approximate Square  Expansion Antenna
Footage Fiber Hubs Locations
Required
SR FeuNi
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Equipment Configuration - The relationsh:;p including cabling, between wireless service provider

(“WSP”) equipment (multiple channel BTS or equivalent) and the Main Hubs that support the

Expansion Hubs and Remote Antenna Unit Locations indicated above, is depicted in the typical

airport configuration shown below. Note that the WSP equipment and Main Hubs are co-located at

central locations at each airport and the Expansion Hubs and RAUs are dispersed throughout each
- an'pott to achieve the RF coverage as desctibed on the following page.
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Coverage - MOrdettommnmmtherequmednumberofmas,whﬂemzmnﬁngthesystems
performance and preventing excessive bleeding outside of the facilities, the airport TNAS systems
are expected to utilize 0 dBm downlink output power per camier at each RAU and 3 dBi
onmidirectional antennas. Although, the theoretical worst case Downlink design goals are ~88 dBm
at 1900 MHz and —86 dBm at 800 MHz, the antenna layout correlates to a -80 dBm design goal in
order to overcome the macrocellular transmitters. These parameters correlate to an allowable path
loss of 83 dB. Based on a path loss of PL~25 Log [4 % £d / ¢ ] (where PL~path loss, f= Frequency
in MHz, d= Distance in meters and ¢=Speed of Light or 3X10°meters/second) and evaluating the
area to be covered, it is estimated that the system will provide a signal level of 80 dBm or greater
for 90% coverage reliability over time and location assuming a Rayleigh Distribution. Although

- coverage performance is expected to be consistent with the values given, the calculations used
cannot account for all building path losses and are therefore only approximations. Final coverage
quality assessment can only be verified duwring an RF Site Survey. To achieve optimal coverage,
some adjustment of antenna types, locations, numbers and/or orientations may be necessary.

Antennas-AIeachantmnalocauon(asmdmatedprmously)the antenna requirements will be
consolidated as necessary to optimize performance andmmnmzennpactonmport esthetics. At
each location, the operating frequencies of the present complement of five service providers can be
accommodated by five separste antennas, separate high band and low band antennas, or a single
broadband antenna. The least obtrusive approach, preferable when the antennas will be visible, is
either the single broadband antenna or, for locations where the low band does not require an antenna,
a single high band antenna. The most efficient approach, preferred when the antennas can be hidden -
from view (or in areas where the appearance is not a factor) is the five separate antenna choice.

- Highlights - The overall hghhghts of the LGC Wireless design for the Zone 3 4, and 3 (An'ports)
‘TNAS include:

. Utilizing the wide wingspan of the LGCell systems will enable a dlrect Mutti-Mode Fiber
comnection back to POI locations within each of the three airpors.

o The interface between the Carrier’s base station equipment and each LGCell will inciude s single
- _connecuonportfortheDown]mkmdamngleconnectmnportfortheUpﬁnk

. ThesystwmuﬁﬁzeusumdbmdledmuhkmodeﬁbernmnmgbetweenthesetsofMammd
Expansion Hubs. Use of the bundled nulti-mode fiber will enable very economical material and
' installation costs, asweﬂaSprovxdmganadm:xalﬁberpanwhmhcanbeuﬁhzedforﬁrtuxe
growth of the system. -

e Multiple CAT 5 cabling runs to each RAU location will also facilitate reduced mstallaﬁon costs;
aswenaspmwdeacommondmmrcauonpomtformstaﬂaﬁonmdmamtmmceactwihe& '

¢ The ability to readily divide the system into mmultiple cellular coverage areas allows for seamless.
hmdov&tmnes,bothhardandsoﬂ. formtenorandextmor covetageregmns.

2.3 Zone 6 - PABus'I‘ermmal
: 'A \;_-;‘f"ﬁ.;.',; o
2.3.1 OVWCW

TheAndrewdemgnedTNAS ﬁortheBusTemnnalconmstsoffourmamsubsystemsasshownmthe
Figurebelow Theserwceprowdet’sbase muswﬂlbeﬁnkedto ﬁberoptlc(FO)mtetﬁcemnsm
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TNAS Descriptive Summaries

the WTC equipment room. For downlink (base stations to Bus Terminal) signals, the FO interface
unit will combine the carrier’s RF signals and covert them to light energy. The light energy will then
be transmitted to the Bus Terminal FO repeater equipment via single-mode fiber optic cable.

The Bus Terminal FO repeater equipment will be installed in s vacant room on the 2* level of the

" Bus Terminal building. This equipment will convert the light energy back to RF, combine the RF
signals in a multi-service combining network, and distribute the RF signals throughout the facility
over 1 ¥ fire retardant coaxial cable. The distributed coaxial cable is referred to as the RF
distribution backbone. In mmiltiple locations along the RF distribution backbone, dual-band antennas
will be installed to provide commmmications coverage within the facility. The reverse path is
followed for uplink (Bus Terminal to WTC) signals.

Figure 2; General TNAS Block Disgram for Bus Terminal -

23.2 TNAS Bus Terminal Design Features
'INASdemgnfeatmfortheBusTmalareasfoﬂows.

_ Supports cellular Bands A and B:
Supports PCS Blocks A ,B,D, & E:
Supports Conventional and Private Trunked mobile radio bands;
Provides 90% coverage for commercial services in public access areas;
Provides 95% coverage for public safetymﬂ{serwoethroughom ennreBusTexmmaIbuﬂdmg
BTSs located in the WTC building(s);
Utilizes single-mode fiber between the WTC andtheBus'I‘otmmal,
Utilizes two-cable RF distribution backbone to isolate uplmk and downhnk.
Can be expanded to support other comummnications services, -

VRN R WM

2.4 Zone 7 - George WashmgtonBus Stahon
241 Overview - = =

nemmem@ewmnmswmappmmdymumwmﬁmd
179" Streets and Fort Washington and Wadsworth Avenues. - The rectangular area has dimensions of
- approximately 190 feet (North-South) by 400 feet (East-West). FromtheAndrewTNASdeﬂsn
puspemmGeo:geWaﬂmgthusSuhonwmbemvuedhﬁwmomwepmﬂﬁdnmas
st e w
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TNAS Descriptive Summaries

described for Journal Square and the Port Authority Bus Terminal with the exception that uplink and
downlink signals will directly terminate at and originate from on-site base station equipment. Within
the bus station, RF coverage will be accomplished passively via a dual distributed antenna backbone

(one for the uplink and one for the downlink) consisting of coaxial cable and dual band omni-
directional antennas placed appropriately to provide the desired coverage. The equipment, cables,
andantennasuﬁhzedwiﬂbexdenmaltothatusedmotherTNASbuﬂdmgs, including the airports,
and as described previously.

2.4.2 George Washington Bus Station TNAS Design Features -
TNAS design features for the George Washington Bus Station are as follows:

Supports cellular Bands A and B;

Supports PCS Blocks A, B, D and E;

- Supports Conventional and Private Trunked mobile radio bands
Promdes%%coverageforcommermalsmeesmpubhcmareas,

- BTS equipment centrally located on-site;

Utilizes two-cable RF distrdbution backbone to isolate uplink and downlmk
Canbeexpandedtosupportothereomnnmcauonsse:woes. .

NAWL A WD

- 2.5 Zone 8- World Trade Center Concourse
2.5.1 Overview

The World Trade Center Concourse includes an area of approximately five -acres mdergromd
. beneath the World Trade Center Plaza with dimensions of approximately 765 feet.(North-South) by
875 feet (East-West). The concourse includes one main level with lower levels for subway access.
From the Andrew TNAS design perspective, the WTC Concourse will. be covéred in the same
conceptual fashion as described for the Port Authority Bus Terminal. Uplink and downlink signals,
over optical fiber, will terminate at and onginate from the location of base station equipment that
- serves the PATH Phase L At the concourse, the downlink signals will be converted from light to R¥
and the uplink s:gmdswillbe converted from RF to Light and coverage of the public areas will be
accomplished passively via a dual distributed anténna backbone (one for the uplink and one for the
downlink) consisting of coaxial cable and dual baiid onmi-directional antennas placed to provide the
desired coverage. The equxpment, cables, and antennas utilized will be identical to that used in other
_TNAS buildings, inclhiding the an'ports, and as described previously. -

2.5.2 WTC Concourse TNAS Design Features
- TNAS dmgn features for the WTC Concourse are as follows ‘

Supports cellular Bands A and B;

Supports PCS Blocks A, B, D and E; ..

SuppottsConvennonalandanateTmnkedmobilemmobandS' L

Provides 90% coverage for commercial services in public access areas; R Sy v

N BTSeqmpmen.tﬁnredthhPATHPhasequutpmemlocatedmtheWTC

Utilizes smgle-mode fiber ‘between- emtm]ly loeated BTS equ:pment and remote m—buildmg

e fanli;'ﬁﬁm’ AR e (ARt G {Fpee o

X Utihzestwo-cableRFd:stﬁbuuonbackbonetonsolateuplmkanddown]mk,
8, Canbea(pandedtosupportoﬂlercomnmmoaanSW

0‘ U"_.i:“ BN
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TNAS Descriptive Summaries

2.6 Zone9 - Journal Square Transportation Center
2.6.1 Overview

Joumnal Square Transportation Center is comprised of a PATH Station and Building planned to be
provided with TNAS coverage coincident with Phase II of the PATH implementation. Treatment of
Joumal Square, from a TNAS design perspective, will be identical in concept to that of the Port
Authority Bus Termina! s described previously. Rather than require a separate complement of Base
Station equipment, the Joumnal Square TNAS will receive and send coverage signals over optical
fiber to the BTS location that serves PATH Phase II extension toward Newark from Pavonia
through Grove to the PATH tunnel portal. Within Journal Square, coverage will be accomplished via
& dual distributed antennz backbone (one for the uplink and one for the downlink) consisting of
comxal cable and dual band omni-directional antennas placed appropriately for the desired coverage
areas. The equipment, cables, and antennas utilized will be identical to that used in other TNAS
buildings, including the asirports, and as described previously.

2,62 Journal Square Transportation Center TNAS Design Features
TNAS design features for Journal Square Transportation Center are a5 follows:

Supports cellular Bands A and B;

Supports PCS Blocks A, B, D and E; _ R )
Supports Conventional end Private Trunked mobile radio bands; Provides 90% coverage for
commercial services i public access areas; |

BTS equipment shared with PATH Phase II; .'

Utilizes single-mode fiber between BTS equipment and remote in-building amplifiers;

Untilizes two-cable RF distribution backbone to isolate uplink and downlink;

Can be expanded to support other communications services.

L

N oA

2.7 Zone 10, 11, & 12 - Port Authority Trans-Hudson (PATH) Subway
. 271 Overview '

. The underground portion of the PATH Subway Systern is approximately seven miles in lmg'th and
includes twin bore train tunnels with one track per bore and ten active stations. Andrew’s design for
the PATH TNAS will support cellular A and B Bands, PCS A,B, D and E Blocks; ESMR, and IMR

Currently, no commercial wireless setvice is available in the PATH underground and, because of
carrier conmcems  regarding implementing 'the PATH TNAS in its entirety before amy
' telecomminications traffic experience is available, the implementation of the PATH TNAS is planned .
in three Phases. The most heavily used section, fiom a likely wireless service subscriber perspeciive,
is the PATH lIine from Hoboken to the World Trade Center. That line hias been identified as Phase L.
When usage experience justifies firther implementation, the next implementation phase wil be the
 extension of the PATH TNAS from Exchange Place through Grove toward Newark. This Phase 1L
would also inclnde implementation of the TNAS within the Journal Square Transportation Centel‘ -
Phase III, when usage experience justifies further implementation, will be the PATH TNAS extension
+ from Pavonia and on to 33™ Street. | -

S Page: 18




TNAS Descriplive Summaries

¥

PATH TNAS Phase I service provider base station equipment is planned to be located in the area of
the World Trade Center (WTC) PATH station. The RF signals to and from the base station
equipment will be nmltiplexed, either directly or remotely, into a pair of Andrew Radiax® radiating
cables for each tunnel bore. One cable carries downlink signals, and the other carries the uplink
signals. The use of two cables in each bore is required to ensure compatibility between services.
Signals from the base station downlinks are directly combined for local RF distribution and
individually converted to light and fed over optical fiber to remote downlink injection amplifiers
where the light is converted back to RF and the signals are combined for remote RF distribution.
Note that the combining is passive in order to reduce the possibility of introducing non-linear
distortion and interference. Signals from uplink cables are amplified and power divided for local feed
1o the base station receiving equipment and amplified and converted to light for remote base station
feed. In the remote case, the light signals are locally converted back to RF, amplified, and power
divided in the same manner as the direct local case. The overall (all three phases) PATH TNAS
simplified block diagram is shown below in Figure 4 with the combiner and divider detail excluded.
Note that two cable segments are connected (both uplink and downlink) at each remote amplifier
Jocation, one up-turnel and one down-tunnel '

“ " Figure 4; General TNAS Block Diagram for PATH .
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2.7.2 'TNAS PATH Design Features
TNAS design features for PATH are as follows:

Suppotts cellular Bands A and B;

Supports PCS Blocks A, B, D and E;

Supports Conventional and Private Trunked mobile radio bands;

Provides 90% coverage for commercial services in public access areas;

BTS equipment located in the WTC station area;

Utilizes single-mode fiber between the BTS equipment and remote in-station and m-tunnel
amplifiers;

Utlizes two-cable RF distribution backbone to isolate uplink and domhnk,

Can be expandedto support other commmications services.

LG S

0 N

3. TNAS Design Summaxy

EaleortAnthontyfacﬂuymwh:d!the‘lmswi]lbemstalledcanbethOughtofasanRF
Coverage Zone. From a system design perspective, the TNAS includes basically two types of
Coverage Zones — In-Tunnel and In-Building. In general, thé in-tunnel areas are best served by the
m&mgmmﬂmblefomof&snibmedeamdmewbuﬂdmgmsmb&a&ewedbythe
combination of either non-radiating coaxial, fiberoptic, and/or twisted pair copper cable and point
source antenna form of distributed antenna. It should be noted here that there are two more or less
technically equal competing in-building techniques and, in the fnal analysis, implementation in certain
Zones may differ from that previously described. In the TNAS, unless otherwise restricted, inter-
service isolation to minimize possible interference is enhanced by physically separating either services
or uplink signals from downlink signals on either form of distributed antenna. Depending on the
physical extent of the coverage zone, amplifiers may or may not be required to periodically restore
signals to specified levels. The source of signals is the sole remaining variable and the choices are
local or remote. If local, the signals can be directly injected into the local elements of the distributed -
antenna system, regardless of its form. If remaote, the signals pmst be transported over distances
where radiation is not desirable and the TNAS preferred medium for that purpose i$ optical fiber. If
. each of the ZoneTNASdemgnsdeswibedpmouslyxsmalymd,nwiﬂbeconﬁrmdthatanof
them fit within the sbove demgn choices.
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EXHIBIT B

1. Space Permit, made as of May 1, 1993, by and between .
the Port Authority and New York SMSA Limited Partnership,
predecessor-in-interest to Bell Atlantic Mobile Inc., bearing Port
Authority Permit No. WI-TC-P-88-C 000, granting a privilege to use
and occupy space in the world Trade Center.

2.. Agreement of _Lease, ‘made as of June __, 1‘__994, by and
between the Port Authority and Cellular Telephone Company .d/b/a
Cellular One, predecessor-in-interest to AT&T Wireless Services,
bearing Port Authority Lease No. LT-211, for premises in the
Lincoln Tunnel. _ |

3. Agreement of Lease, made as of‘September 30, 1994,
by and between the Port Authority and New York SMSA Limited
Partnership, predecessor-in-interest to Bell Atlantic Mobile Inc.,

bearing Port Aut.hor:.ty Lease No. LT-212 for premises in the Lincoln
Tunnel.

4. Agreement of Lease, made as of December 29, 1954, by

and between the Port Author:.ty and Cellular Telephone Company d/b/a

Cellular One, predecessor-in-interest to AT&T wireless Services,

bear:.ng Port Aur.hority Lease No. L-CM-118, for premises. in the
Holland Tunnel. | |

5. Agreement of Lease, made as of December 31, 1994, by
and between the Port Authority and New York SMSA Limited
Partnership, predecessor-in-interest to Bell Atlantic Mobile Inc.,
bearing Port Author:.ty Lease No. L-CM-115 for premises; in the
Holland Tunnel. - : .

6. Agreement of Lease, made as of Sepcember 25' 1995,
by and between the Port Authority and New York SMSA Limited .
Partnership, predecessor-in-interest to Bell Atlantic Mobile,
bearing Port Authority Lease No. -LBT-543 for premises in the Port
Authority Bus Term:.nal '




EXHIBIT.C -
Port Authority Facilities

Survey List of Facilities Reguiring Imoroved Wireless Coverage

* . LaGuardia Airport: public terminal areas.
¢ JFK Airport: public terminal areas.

* Newark Airport: public terminal areas,

* Holland Tunnel: road tunnels.

* Lincoln Tunnel: road tunnels. - ,

» QW Bridge Bus Station: public terminal areas.

*  Port Anthority Bus Station: public terminal arezs. _

» PATH Train- underground public station areas and train interiors (in tunnel).
¢ World Trade Center: Buildings, Concourse and public commercial areas.

Confidential




Road Tunnels and Bus Tenminals

PORT AUTHORITY OF NY & NJ FACILITY CHARACTERISTICS

Holtand Tunne{
General Traffic
2 Tubes 43,327 ‘Eastbound Weekday Average
20 Foot Roadway (=ach tube) 43923 Eastbound Saturday Average
8,500 Feet Long 41,450 Eastbound Sunday Average
Structures Length Cross Section
{Feet) (5q. Feet}
Eastbound Tube 8,500 531
esthound Tube 8,500 s
- ~ Total L.-.ngtn " 17,000 Feet
Lincoln Tunne
General _ Traffic.
3 Tubes o £5,545 - Eastbound Weekday Average
21 Foot Roadway {éach tube) §3,40S Eastbound Saturday Average
7,800 FeetLong - 48,045 Eastbotnd Sunday Average
Structures Length Crass Section
__ (Feet) {Sq. Fest
Eastbound Tube 7,900 616 .
estbound Tube 7.900 616
Center Tube . 7,900 616
. TotalLength - 23,700 Feet-
George Washington Bridge & Bus Station
- General : - Traffic -
. 2Bridge Levels 123,503 Easthound Weekday Average
1,019 Bridge Wicth (Feet) 121222 . Eastbound Saturday Averags _.
4,760 Bridge Length (Feet) - 119,12¢ -~ Eastbound Sunday Average
Bus Station - 12,500 Typical Weekday Bus Passengers -
Structures ‘Length | Width Shape  Area _
{Feet) , : ' {Sq. Feet}
Bridge Upper Level 4760 [i2lanes _
Bridge Lower Level : 4,760 12 Lanes .
Bus Station ' 400  [185Feet 3 Level | 222,000
tthe ' minaj
. General - : - Triffic
8 Terminal Leveis 178,000 TypicalWeekdayBusPassangus "
800 Feetlong 1,300,000 . NmualOutboundTelephoneCaﬂs ;
450 FeetWide A 2,000.000 ~ AnnvalBus Movements
. P . (Feet) - - .(Sq- Feet)
. apamnguoaospacu) 800 - 1080000 - -
K 2Pu:eﬂgerubdng 800 - ¥200000 -
-3 BusOpeum e 800 ".+.1,080,000 .

T 2880800 .




Alrperts

PORT AUTHORITY OF NY & NJ FACILITY CHARACTERISTICS

LaGuardia Alrport
General Traffic
650 Acres - 20,730,000 1994 Passenger Traffic (Entire Year}
2 7000 Ft Runways =» 56,795 Average Passenger Trips Daily (In & Dut)
6 Hangers + 20,000 Visitor Trips Daily (In & Out)
135 Tenants * 10,000 Employees (In & Out)

70 Consumer Services

£6,795 Total Daily Traffic (In & Out)

Serves

. Structures Arez (SF)  Locafion Shape Gates
Central Terminal 750,000|South (Central) |6 Biocks Long lMost Domestic 37|
Alr Shuitle Terminal _ - 1.S. Air 8
Alr Stusttie Terminal Defta |
Oelta Terminal . 10
U.S. Ak Terminal East End §2
— Marine A Terminal West End 2 Story Building [Commuter
' Alr Taxd
|Parking 3000 Spaces in a 5 Level Structure | Private N
: : ' : Delta 6
_ - Total Gates 79
JEK International Afrport
General Traffic - -
880 Acres . - 28,810,000 1994 Passenger Traflic (Entire Year) [16M Intn]
4 Major Runways = . 78832 Average Passenger Trips Daily (In & Out)
16 Hangers + 50,000 Viskor Trips Dafly.(In & Owt)
300 Tenants . + 35000 Employees (In & Out)
125 Consumer Services = 163,932 Tetal Dally Traffic {in & Out)
_ Structures Arez {SF)  Location Shape Serves Gateg
#1 Passenger Terminal . : A
#2 Passenger Tenninal 1
#3 Passenger Terminal - N
#4 Passenger Temhinal 133
¥S Passenger Terminal |
#5 =assenger Terminal (
&7 Pmenger Terminal I
#8 Passenger Terminal v
IAB Intemnational Arrivals 40 Int'n Flag _4S
New —1AB Same Location |3 Level 3
New ‘Passenger Terminal Old Eastern Teriminal - _ i
' ' Total Gates 181
Parking Existing 1400 Spaces Near IAB ]
New Garage ¢ TBD -
ewark Alrport
Tatc
28,020,000 1994!’assenger'l'rafﬁc(EmimYear) o
=> 76,767 Average Passenger Trips Datly (in & Ou)
Te 46.000' \islter Trips Dally (in & Qul)
+ 17,000 Employees (in & Out) ‘ -
e 133,767 Tetal Dally Traffic in & Out} _
Aru (SF} ' Locaﬂon . Shape Seqves Ga:es
. ' 83
- * IR - N
g —— o ~ Total Gates -~ - 83 -




PATH & Journat Square
. PORT AUTHORITY OF NY & NJ FACILITY CHARACTERISTICS

ort Authority Trans Hudsan (PATH) Rapid its

General

Traffic

22.2 km Route {11.9 km in Tunnel
- 4 Unes
13 Stations (10 in Tunnel)
342 Passenger Rail Cars
93 Member PA Palice Unit
152 Video Station Monitoring

59,236,000 1694 Joumies

206,800 PassmgerWeehdaf Average
50,238 Passenger Weekend Daily Average

Structures

Length Area. Track  Construction

Feet). . (Sq.Feet)

Tunnel[Newark - WiC Une

] TunnellHoboken - WTC Line
Tunnel|Jounal Square - 33rd St Line
Tunnel{Hobaken - 33rd St. Line

| Cast kon

Station|Penn Station (NJ}

. Station{Hanison Station (NJ}
Station}Joumnal Square Station (NJ)
Station|Grove Street Station (NJ)
Station{Exchange Place Station (NJ)
Station|Pavonia Station (\J)
Station{Hoboken Station (NJ)
StatieniWorld Trade Center Station (NY)
Station|Christopher Street Station (NY)
Station|sth Street Station (NY)
Station{14th Street Station (NY)
Station|23rd Street Station (NY)
Station|Penn Station at 33rd Sirest {NY}

Total Length

Journal Square Transportation Center -

_,'[.'nfﬁ_c

Hudsen County Transportation Hub
Heart of the PATH Rail Transit System

22000  PATH weekday Ridership

' 9,060.000 Annual Bus Passengers

75000  Weekday Rall & Bus Trips Made-

Facifities

Leng(h Width  Shape
(Feet) (Feet) S

PATH Rapid transt Station
Consafidated Bus Station

. |Muti-Level Parking (500 Spaces)
PATH Headquarters.

PATH's Operations Control Center
2|Banks " )

8|Retall Shops

LN

10 Story Bulding

Total Area

Square Feet.




World Trade Center

PORT AUTHORITY OF NY & NJ
World Trade Center

General

FACILITY CHARACTERISTICS

Traffic

Seven Building Complex including
12,000,000 Square Feet Leased Space
Housing 500 Businesses & Government

encies from 60 Caotntries and the
Port Authority of NY & NJ Administrative
Headquarters '

70,006  Daiy visitors
50,000 WTC Tenant Employees

Structures

Stories Area

I [WIC PATH Rapil Transk Staton
“ - {WTC Concaourse (Under Plaza)

One WTC
"|Two WTC
Three WTC
|FourwrC
Five WTC
SixWTC
Seven WIC

{Sq. Feet) Us
- {5 Acres €0 Shop Mall
1

11 :
2 625 Room Hotel

Total Area’ 12,000,040

Confidential

- Square Feet '
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EXHIBIT D
System Capacity

ﬁeINASpasmmmponzmsthﬁmmpnmmdfeedﬁcdmﬁbmdammsymm@mmmm
coaxial cable, radiating cable, optical fiber) are, in combination, broad band and will sappart delivery of all the
allocated bandwidth for services listed in Table 1 of Extibit I. The active components (araplifiers) and combining
equipment however, will be designed or chosen to suppart each participating service provider’s stated capacity
needs, Capacity requirements are typically stated in mumber of catrier frequencies required, for a given mmltiple
access method (FDMA, TDMA, CDMA), to enable 2 particular Grade of Service (GOS). GOS is 2 measure of the -
likelihood that a snbseriber desiring to make a call will find all circuits busy. Typically, service providers desire a
GOS of 1% or 2% and that requirement can be currently satisfied if the multipie access method, with its associated
bandwidth requirement, combined with a pumber of camier frequencies, will atlow in the neighborhood of 16
simultaneous users to be making calls at the same time from within the same TNAS zone, Bandwidths required for
the different mmltiple access methods vary from 25 kiz through 30 kHz, to 200 kHz for GSM and 1.25 MHz for
CDMA, and the nomber of simultanecus voice cireuits that a single canier frequency will support, wtilizing each
moethod, varies, Subsequent to TNAS becoming operational, as each service provider approaches total utilization of B

their initial capacity requirements, the TNAS can be modified to fncrease that capacity. The broadband backbone is _
not affected, only the active equipment. In as much as each ‘service providers projections of nesded capacity in the
TNAS is proprictary, there is no combined Jisting essociated with this Exhibit Rather, the specific capacity
mmmmmmmmmmmwmmmm
heldeqmmmprmdedonthefoﬂowmgtmpag\s. _ :




SERVICE PROVIDER SPECIFIC

1.0 Service Provider Name

. Beli Atlantic Mobile | . Telephone:  (914) 365-7723

2000 Corporate Drive ‘ Facsimile: {914) 365-3610
Orangeburg, New York 10962 '

2.0 Technical
Contact

Tom Cataldo ' - .R.E/Zoning Manager

3.0 | Service _Band

Service] Service | Based | Multipie|  Uplink Extension T Downiink

Extension

. on - " PN VSO —

Type Band | Service| Access| From | To From To From To From To

Description|Standar | Method | MHz | MHr MHz | MHz MHz AMHz Mz MHz

. d : - ' ' :
Cellular |B Band AMPS = {FDMA 835.00] B845.00] 846.50] £849.00{ 880.00] 890.00 B891.50| £94.00
fnciudes 1S-54/- |TDMA 835.00] B45.00[ £4650] 849.00{ £80.00| 890.00f 891.50| 894.00
' - 136 _ ' ‘ :

C_DPD | 18-85 CDMA 835.001 84500 846.50] 849.00{ £80.00; 890.00] 891.50| 834.00

4.0 . Capacity Required in each TNAS Zone

Twenty (20) Carriers per Base Station

5.0 ‘Service Provider Equipment - (Assumed Lucent)
Base Station Tx Output: 1 Watt (+80 dBm) per Carrier at PO Input
Mobile. Tx Output: : 0.5 Wait (+27 dBm) '
~ Base Station Rx Sensitivity: -113dBm
Mobile Rx Sensitivity: ' =103 dBm
Base Station Form Factor: - = 24*x21"x79"Cabinets
' - 2 Cabinets per Base Station (884 Microcell)
Room for 4 Cabinets for Expansion
Power Consumption: . 1 KW at 120 VAC (indoor cabinef)
: " 4 KW at 120 VAC (outdoor cabinet
6.0 Other Information
See Following Pages

Lo sy




Port Authorlity of NY & NJ |
Wireless Telecommunications Network Access System
Original Response ) Technicat Survey Form '
] Summary -
| Service Provider [Bell Ailhnlic Nynexﬂobila i
{ Service IB-Band Cellular "Digitat Ready" | * Thelr actual requirement Is
" e : ' for 15 - 20 radlos” In simultaneous use.
Operating Base Rx - 1835-845 - and 842.5 - _
' o 849 - - |
Frequency (Upnnk) MH2 MHz - "Digital Ready” Implles COMA at "Cellular" frequencies
Band _ Baselx . |860-890 and 8915 * [like Hulch!son's use of CDMA as thelr USDC service
| R _ . 804 _
. (Downlink) | MHz MHz in Hong Kong] VERIFY THIS
o Awholty ~LTncoin | Holland | PATH |LaGuardia] —JFK | Newark | WTC | PABus | GWBus
Facility = Tunne! | Tunnel | Metro | Alrport | Airport | Airport Terminal | Terminal

[internal Coverage Required ? Yes Yos.

il |No.of Channels iR 5T

Capaclty Charmal Bandwidlh - 30 kHz - 30 kHz
ExpamedLSImal Level >75 dBm >.75 dBm

(Coverage . [Time.. 00% T00%

Requlrment .~ JLocation 100%- 100%

Systam-.. — 5% 98%

Avallability -

[Estimated Hand-Off Time Required _88eoc 8 Sec.

Comments




SERVICE PROVIDER SPECIFIC

1.0 Service Provider

Name
Nextel Communications, Inc. Telephone: (914) 421-2600
One North Broadway - _ Facsimile: (914) 421-0952
2nd, Floor

White Plains, New York 10601

2.0 Technical Contact

" Robert Nichols . Senior Manager, Site Development
~ 3.0 - Service Band
Servics Service | Based on| Multiple Uplink Downlink )
Type Band .} Service | Access From Jo From {- To
' Description | Standard | Method | Mtz Mz | mHz MHz
- [Mobil  Conventional  |inc. ESMR 806.00] 80975 851.00] 854.75
Radic  |Privats Trunked Jand TOMA 800.75f 82100 85475 856.00

SMRS
4.0 _ Capacity Required in each TNAS Zone

Four {4) Qhannels with 25kiHz Channel Bandwidth

-5..0 “Service Pmﬁder_Equipment {Motorola iDen) .

" "Base Station Tx Output: "+32 dBm per Carrier at POI Input

Mobile Tx Output: _ +27
— dBm
" Base Station Rx Sensitivity: , -108 dBm
Mobile Rx Sensitivity: - -115 dBm
 Base Station Form Factor: ~ W"xD"xH" Cabinets
‘ ' o "N Cablnets per Base Station
Room for M Cab!nets for N
Expansion )

' PKWat120 VAC per Ease Stauon
Q kW at 120 VAC for Expansion _

Power Gonsumption. '




Port A_uthorlly of NY & NJ

* Wireless Telecommunications Network Access System

,'Oﬂgl‘nal Responsb - Technfcal Survey Form
' Summary
- | Service Pnovider' ]NEXTEL ]
] Servlca |ESMR 1
Gporating Bae T 806 - 621
Frequency (Uplink) MHz
Band ~ BaseTx 851 - 866
' {Downlink) MHz
—Fort Authority Auihoﬂt:jr = Linceln | Holland PATH |LaGuardia] JFK Newark WTC | PABus | GW Bus
Faallity Tunne! Tunnel Metro Alrport Alrport Alrport Terminal | Terminal
finternal Coverage Required 7 Yes Yes Yes Yes Yes
[n'i}a[ f ‘NO- of Channels 4 4 4 12* 3
c.p.cuy Channel Bandwidih | 25kHz | 25kHz | 25kHz 25kHz | 25 KHZ
riected Signal Lwe[ >.86 gBm | >-B8 dBm | >-86 dBm >-03 d8m | >-66 dBm
' (Gosarage T_Timo _ 0% 5% 00% 50% 1 50%
Requtrment Location 80% 80% 80% 90% 90%
|_System Availahlllty 88% - 99% 29% " 00% 509
I ' [Esti mated Hand-oﬂ Time Rﬂl“'m' 168ec. | 158Sec, | 163ec. 15 Sec. | 15 Sec.
Ct:mrnents ‘ ' * 4'in each
- Tower (8) +
1in each
other bidg
(5)=13 .




SERVICE PROVIDER SPECIFIC

1.0 Service Prqvider Name

Omunipoint Communications, {nc. Telephone: (973) 872-5144
11 Highpolint Drive - ) Facsimile: ~  (973) 872-5191
Wayne, New Jersey 07470 ’

2.0 Technical
Contact

- OscarMcKee Director of Operations & Optimization ~ (873)686-6513

30  Service Band

Service | Service - Based on MuWe Uplink Downiink

Type " Band Service ] Access | From io From Te
Qescription | Standard| Method | MHz AMHz MHz MHz
PCS [A Block PCS 1900 ~—{TOMA 1850.001 1865.00] 1530.00{ 1945.00|
A Black PCS 15-651. ' 1850.00] 1865.00] 1930.007 1945.00
A Block PCS TOMA 1IS-136  |TDMA 1850.00] 1865.00] 1830.00] 1945.00

A Block PCS COMA [1S-95 [COMA 1850.00] . 1865.00] 1930.00] 1945.00

40  Capacity Required in each TNAS Zone
Two (2) GSM Carriers each with 200 kHz Bandwidth

6.0  Service Provider Equipment .(qutql S2000L Micro BTS)

‘Base Station Tx Output: ' - +33d8m per Carrier at PO Input
Mobile Tx Output: . | +30 dBm
Base Stafion Rx Sensttivity; = ~ -104dBm
Diversity Gain .~ - sdB
Mobile Rx Sensitivity .. -102dBm - .-
- Capacity - 2Gsu'nadios -
Base Staton FoomFactor: ~~ =© .~ 26° x21 x?.S'BaseModule

.o (Lessthaanlbs wiﬂ-nrnoununghardware)
i Maximum thstatiation Weight: 46 Ibs

sriviy Otgerlnfonnaqdn

RS EELISEE L il '“'— ik

See Following Pages




Port Authority of NY & NJ
Wireless Telecommunications Network Access System

- Technlcal Survey Form
‘Summary
| Service valider |dmriipdinl |
[ Sarvice _ JABIockPCS ____ GSM |
Port Authority Cincoln | Holland | PATH |LaGuardia] JFK | Newark | WTC | PABus | GWBus
Facility Tunnel | Tunnel | Metro Airport | Airport | Airport Terminal | Terminal
{Internat c:waraga__ﬁ_a_qillréd? Yes - Yes Yes _ Yes Yes _Yes Yes Yos Yes
[initial Capacity  [No. of Carrlers 2 2 |
' [Expected Signal Level (Vedian) -75dBm | -75dBm | -75dBm | -75dBm | -754Bm | -75dBm | -750Bm | -75dBm | -75dBm
[Expected Carrier/Noise Ratio 30d8_| 20d8 | 20d8 | 20d8_| 20dB | 20dB | 20d8 | 2048 | 2045
Searons Time 0% 90% 90% 0% 00% 0% 90% 90% 90%
Retuirmént . [Locatlon _ 90% 90%| . 90% 90% 90% 80% 90% 80% 90%
System _ I I I B I I I 5
Availabillty - — ,
Es;timated Hand;oﬁﬁmﬁequired 5-10Sec|5-10 Sec|5-10 Sec :5 -10 Sec|5-10 Sec|5- 10 Sec |5+~ 10 Sec|5~-105ec|5- 10 Sec
Firy —_— . st 1st 20d 2nd 2nd

Comm_ents

Expected Signal Le\fel is downlink at the portable antenna. -




SERVICE PROVIDER SPECIFIC

1.0 Se_rvice Provider Name

Sprint Spectrum, LP; ' Telephone:  (201) 512-4720

Cross Roads Corporate Center Facsimiie:

1 International
Boulevard
Mahwah, New Jersey 07495

2.0 Technical Contact

(201) 512-4713

Power Consumpﬁon

JOther lnformation

Michael Hughes RF Design Manager (201) 5124722
3.0 Servicé-Band_
Service|  Sarvice ~Uplink_____1__Downlink
Typs " Band ' Te From To
Description sz | mriz | omnz |
PCS |8 Block PCS 1900 1885.00{ 1950.00[ 1965.00| -
8 Block PCS TOMA 1885.00| 1950.00] 1965.00
B Block PCS COMA . 1885.00{ 1950.000 1965.00f
40 Capacity Required in each TNAS Zone ;
One (1) Channel with 1.25 MHz Channel Bandwidth
5.0  Service Provider Equipment
Base Station Tx Output: -
“Mobile Tx Output:
. Base Station Tx Sensitivity:
" Mobile Rx Sensitivity:
Base Station Form Factorr
Primary Cabinet - 80" x 30" x 60" 830s.
* Growth Cabinet | 22°xB0°x60° 625 bs.
Primary Power .. .81"x80°x60° 1100 bs
~ BatteryBackup - | 31"x30°x60° 3500 bs
- Generator Badq.lp - . 819x30°x60° . - 500 bbs
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Port Authority of NY & NJ
Wireless Telecommunications Network Access System

Comments

~ that 10 db better margln lmplies 1.8 llmes the coverage’ area.

" Technical Survey Form
Summ_ary'

[Service Prov!dar |SPRIN‘I’ SPEOTRUM 5k
1l Senrlca IB Block 7Cs CDMA ] .

Port Authorily-_- Lincoln | Holland | PATH [LaGuardia] JFK _ﬁewafk Wic 1 : '
Facillty _ Tunnel | Tunnel | Metro | Alrport | Airport | Airport T -;::r;g:l Tc';::n?::l

[internal cdvg@g_é Reqtgired? ' —Yes | Yes Yes Yes | Yes Yes Yes Yes Yes
[imiiial Gapacily __|No. of Carlers T 3 i T 7 — — 1 :
[Expected Signal Level '

[Expected Ebito
Coverage  [lime_ 0% | 00% | ©00% | 90% .| 90% | 80% | 00% -

“lRequirment ___ {Tocation 50% | 0% | s0% | o0% | 0% | s0h 9% 50— —oon

- * ) . . o

| Gyeem 95% 99% 98% 95% 99% 99% 0%

Avanabmty . - _ : : : _ 89% 99% 99%
|Estlmated Hand-Ol'f Time Requirad 58ec. | 58ec. | 58ec. | 5 Sec. 5 Sec, . 5 Sec. § Sec. 5 Sec, 5 Sec,
(Priority ist st ard 3rd 3 | ard nd 3 =

Mika Hughes commented {hat Eb/No of 7db givas good voice ' 28-Ocl-98
_ with CDMA versus a GSM requirement of 12 db. Also commented




SERVICE PROVIDER SPECIFIC

" See Following Pages

1.0 Service Provider Name
AT & T Wireless " Telephone:  (201) 967-3000
Services .
15 East Midland Avenue Facsimile: {201) 291-8074
Paramus, New Jersey 07652
.20 Technical
Contact
. Terry Armant Director, Sysfem (201) 986-2410
Implementation
30 Service Band
Service| Service | Based | Multple]  Uplink ~Extension Downlink Extension
Type Band | Service | Access | From To From To From | 1o From To
Description| Standard) Method | Mz | Mz | Mz | Mrz | Mz | aMezr | MHz | Mz
Cellular {A Band  [AMPS  JFDMA £24.00] 635.00] B45.00{ 846.50{ ©69.00{ ©650.00] €90.00] 8915
includes 15-54f- ge4.00] 83500 845.00] 846.50] 869.00] 880.00] 890.00[ 891.5
_ 136 : _ : R
coPD | 1595 _JcOMA | 82400 e3sool 84500l 846.50] 869.00l 880.00) g90.00 6915
4.0  Capacity Béquired in each TMAS Zone
Twenty (20) Carriers per Base Station (884 Microcell)
50  Service Provider Equipment
" Base Station Tx Output: 1 Watt (+30 dBm) per Cartier at PO Input
~ Mobile Tx Output: 0.5 Watt (+27 dBm)
- Base Station Rx Sensitjvity: 113 dBm
Mobile Rx Sensitivity: =103 dBm
Base Station Form Factor: - 24"x21*x79"Cabinets
' ' 2 Cabinets per Base Station (884 Microcell)
Room for 4 Cabinets for Expansion
Pawer Consumption: 1K at 120 VAC (indoor cabinet)
i 4KW &t 120 VAC (outdoor cabinet
.7 Information ot i g T
T ) ' e ‘ i iy




Port Authority of NY & NJ
Wireless Talecommunlcations Network Access System

Comments: -

oulsIde the bullding/alrport/bus terminal.

. Technical Survey Form
Summary
['Service Provider |AT& T Wireless Services }
| Service JA Band Celluiar - Analog and Digital !
Port Authority Lincoin | Holland | PATH |[LaGuardia] JFK Newark | WTC PABus | GW Bus
~_Facility Tunnel | Tunnel | Metro | Alrport | Airport | Almport Terminal | Terminal
[Internal Coverage | ﬁequired 3 Existing _|Existing [Yes Yes* Yes Yas Yas Yes Yes
(initiai Capacity__[No. of Canfers 21 21 i 37 7 3 >3
. _ LT @ (3 Locations)
_ : : _ ) : : Locatlons) _ . _

|Expected Signal Level -85dBm _ |-85dBm__|-85dBm__|-85dBm_ |-85dBm |-85dBm_ |-85dBm__ {-85dBm__|-85 dBm
[Expected-Carrier/Nolse Ratio 20 dB 20 dB 20 dB 20 dB 20d8 - |20 dB 20dB 20 dB 30d8

Coverage Time .. 00% 90%) 80% .90% 90% 20% 80% 00% 90%
Requirment Locatlon 90%) 80% 20% 00% 90%|  90% 80% 90% 90%
System 0% 09% 09%| = 90% 99% 99% 09% 89% 99%.

Avatlablility - _ - : ' :

[Estimated Hand-Off Tim; Required ' |5S8ec. |5 Sec. 5Seo, |5 Sec, § Sec. 5 Sec. 5 Sec. 5 Sec, 5 Sec.

- [Prionity o a0 E:dsllng ' Existlng 7 ) 2|~ 1 2 5 5
| Expected Signal Leval is downlink at the portabla anlenna L
* Existing Microcell operating in the US Air Terminal al LaGuardia
‘Coverage should be strong near windows to prevent handoffs to outside servers while mmimlzlng spill-over




- L0 Supported Wireless Services

The wireless services supported by the TNAS are identified in Table 1 along with the the Technical
Service Standards and Service Providers for the New York and New Jersey areas encompassing the Port
Authority’s facilines, Additional Standards nponwh:chtthNAS is designed are defined in Section 2 -
Applicable Documents.

20 TNAS Performance Speuf ications & chmremcnts

Agghcible Documents

TIA/EIA/IS - 95A Celtular CDMA Stzndard
. TSB-74
ANSI J-STD-008 1.8-2.0GHZ Compan"uiltty Standard
TIA/EIA - Proposal NO. 3383 Recommended Minimum Performance Requirements for Base
Stations Sapporting 1.8 TO 2.0 GHz Code Division Multiple Access (CDMA) Personal Stations _
TIA/EIA - 712 Recommended Minimum Standards for 800 MHz Cellular Base Stations .
s TIA/EIAMS-137-A TDMA Cellulat/PCS - Radio Interface - Minnnnm Performance Standard for
Mobile Stations
« TIA/EIA/IS-138-A TDMA Cd.lularfPCS Radio Interface - Minmnmz Pu‘formancc Standard for
. Base Stations
o TIA/EIAMIS-97 . Recommended M.innnmn Performance Standards for Base Stauons Supportmg
Dual-Mode Widcband Spread Spectruni Cellutar Mobile Stations .

[

Service Pravider Responsibilities

Each scrmccpmmder:s responsible for the supplv mstal]anon, and comm:smoumg ofthc:rbasc station
equipment at each TNAS Point of Interface (POI) location. The base station equipment will comply with
the applicable standards referenced above (Applicable Documents) and other regulatory guidelines and
specifications. Eachsmccpmmdauruponsfoleforthcmonﬁmngmdmmanccofthmbasc
station equipment, provision of special cooling and power for their equipment, and

" establishing data and: other comections which may or may not be required by the TNAS, ~ A single
_connecnonportfortransmnandasmglecomecnonpoﬂforrecmewﬂlbeproudedbymhmce
operator at each point of interface (POI). Tosupporthandovcrs,ud;smccproudensrwponsiblefor,
Pmﬂdmgmcmﬂagnallwckammdpomkandhﬂdmgmdemtwayseqmvﬂmmthose
'spcclﬁedmﬂmdocummtforﬂmrsmcetype- o _

Qv
R
Ze,!
T,
..
:
i




TNAS Support Services

TthQCwirdcsmﬁcc&equmqanocaﬁommdmgkComuddSqﬁcerﬁdm applicable to the Port
Authority'’s facitities are shown below.  The licensed and unlicensed seqvice providers shown are current
as of 1 June 1998 and it is those services that the Stage 2 TNAS design will support.

Sasedon | Mutipie Uphink m__ Downiink Extention Commercial
Service | Accesz | From To From Yo From Te ' | From To Service
Suandard | Methwd |  aoiz Miz MHzT MHr Mz MHE e 1 soir Provider
e —— : ik
= = == = Naxtel
Neasl
10l  s2e00 se800] 68900
00| es100 sosool  B9E00
sas00| eoron g3800f  S40.00
2900 S30.00[ Pagenat
g31.00 mwﬁ Skytel
Cakuts A Band ANPS FOMA | 62400] &3500] 845.00] 846.50|  850.00 85000 WLSDf  ATET
o jls-smss s2400] #2500 84500 e«850] esaco| 88000 g90.00] 9150 ATLT
foctudes 1535 COMA Cg2a0G] 2S00 B45.00] - B48.53 N 890.00] L5 ATET
Celiutar : _
Olgiad B Band AMPS FOMA 3500 S4850F &49.00f . 88000 SOL50f pai BAM
Packet - IS5 2500]  ss00]  s4ss0] san0] 88000 - 891.50] esa00 BAM
Cata 1565 sas00] sa850] se000| sB000 wLs0| ea0 BAM
. |
A Block PCS 1300 GSM  [TOMA 185,00 1430.00] Cmntpaal
A Block pCS 1S-651 ) 188500 1 Omnipéint
A Black PCS TOMA 1S-128 TOMA 1 1 1945.00
*JA Black PCS COMA 1595 jcoma . 1885.00 103004 194500
I ——
B Block FCS 1500 GSM = [TOMA 1870.0G]  1885.00 950.00] 195500
B Block PCS TDMA 1S-138 o0 1sasoo 950.00] 1983
B Black PCS COMA 1505 COMA -187000] 188500 es000| 196500
< Block Pes 1900 5 TOMA | 1ees0a]  1910.00
€ Block PCS TOMA 1136 TOMA 189500] 191000
C Black PCS COMA ts95 jooma ] 190
. ' d
Unlie, Asynchronous ['WLAN .. [Vanous
Unliic. izoctwonaus WIS Varous - 1920.00
____ A
TBlckPcs 1300 [GSM TOMA, 1 18760
O Block PCS TOMA I5136 TOMA, 186500 seT0.00
0 Block PCS COMA ’su COMA tm.m’ .
E Block PCS 1500 GSM T | TOMA, ‘ml 122100
EBlock PCSTOMA 15138 . - |TOMA Jeas00l  1890.00
E Block PCS CDMA IS-95 COMA qsa500f
- . |
F Block PCS 1300 GSM TOMA | % w05.00] - ;
F Block PCS TOMA - S ' .. 189800
F Block PCS COMA 1505 T jcoma 1890.00] 189500
— e — - '1— —-—1_
o™ [Wirniass LA JEEZ6Q211  [CTSMA - | 240000 -
100000
2000.00
T200.00]
1
“From
LWOS [BlogkA . Ona 1,150 GEZ a1.500
{Outai) Local Mulipaint GondwidthLicenss .1 2
Dictibusoa Sywm in sachof 463 BTAs
. JEMeXD m'_
Dotall) LMDZ hmhﬂﬂhm




POI Phvsical Interface

The physical interface between the TNAS and service provider base station equipment at each POI will
conform to the following:

*  Each service provider shall supply a combined transmitter cutput port (dowulilnk) in the form of an N
type female connector.

. Eachscrvxccprowdcrshallsupplyaoombmed receiver input port (uplink) in the form of an N type
male connector,

*  Each POI port shall have aVSW'RS 1.5:1 in the operatiopal band and 2:1 at the band edges.
¢ The isolation between any two transmitter POI ports will be > 20 dB '
*  The isolation between any transmit port and receive port will be >60 dB

. Eaéhschcpmwdﬁshanmswcdm&cmsmnedbaxmnmoqmpmmpmducsm-mepmm _
- emissions that are <-36dBm at the POL, ' :

. Eachsemcepmudcrshallmsuremstalledbascstanonspunws emxsmonsarc<-60dBmwnhmthc
- frequency range 806-849MHz and 1850-1910MHz at the POL

and Held or Mobil ibment Requirements

TNASpcd‘omanccmnbea&mclyaﬂ"mdbypoorqnﬂnyorpmﬂymaunmmd hand held or mobile
equipment that users or subscribers may utilize. To reduce the likelihood of inter-service or imtre-service
imterference in the enclosed multiple wireless service environment of the TNAS, it is important that

spurious emissions are controlled to the following levels:

e 'Ihesubsm‘bersoruser’shandhcldormobﬂcumt’sm-bandspunousemlssmnsshaﬂbelmﬁxan-i
21dBm. -

» The subscriber's oruscr’shandhcldormobilcunn’s spunous emissions ours:detbcprcvidcrbands
shal] be less than 21dBm in the frequency range from 806-1990MFHz.

- Signal chel Rgguiremehts

Forﬂ:cscrncctypcshsted, Tablc?.(bclow)xdmﬁsthc BTSandendHeldelcve!s RxSmsmvmes

design marging and handover gain values that have guided the TNAS design in the top portion, and the
rcnﬂ&ngTNASpafumanccSpccrﬁcanonsinthclowapomon. FoIlomngTabchame@lana:oryand
clasifying notes and definftions. |




ESMR 30] <105 30 -103] [ 83 9 6 3 3 0|
MR 30| 105 3B 103 a3l o 6| 3 3 0|
Celluiar 30 105 28 103 83| o 6 3 3 a|
PCSGSM 30| 08| - | 30| -2 X I G 301 o 3
PCS COMA. 30] 109 2 104 83l 9 6 3 5| 5

P HHRx

dBm
76 dt 86|  -g8 116] 118
MR 74 dB8m | -76 dBm 104 171 |8 - -88 116{  123]
[Celiutar 74d8m | 76dBm | 104] - 104 86 -88 116] . 116]
[Pcsasm J6dBm | S2dBm | 108|106 B8l 64 |- 18] 124
 [PcscomA | 83dBm| 88dBm |  113]  106] 2| o7 | 12| _ 120
Table2 -
BISTx . AIIBTS TxLevels are normalized t0 30 dBm at the POI ...
Fast Fading FastFadmgMargmfor%oftmcandlomonassumngaylughdmﬁbnﬂon
SVESF " - Margin for Statistical Variance end Slow Fading |
Car Block Margmforamomnuvcoruamwludepmmanonbss
Wide Tunnel Addmonalmargmformdcumnelams(twolanﬁormmd:smthemmcnmml
I bore)
Handover Gain AHowmwc!Margmapphedmrﬁﬂ'Mmcetypwasdcﬁmdformmgthde
Required Level Rmvedngmﬂcvelaﬁc:addingappmpnmmm
Allowable Path Loss  Allowable path loss for forward and reverse links befors signal amplification is

| o
_E_;glanatorv aud Clarifving Notcs

a Down-hnkoovmgc:smnsmdatarcfcrmce d1pole, I.Zmabovcgroundlcvcl andﬁ'eefrom
effects of body and crowd losses.

b. The dmlmkamawm-mmmmnmwmbcbmmzuaasmdmdmzhc

mdosdwundcrgmmdmvmmcngpmdedﬂmtﬂmpammwdehvaudwthepomtof
mnmbmmmﬁ)mmnfmsm&cdsgnedmmSpmﬁQMm

¢.  The up-link Carmier to Noise plus Inter-modulation ratio at the point of interface at the BTS sites
. will be better than 18 dB, for90%ofﬂ1ctumand!outlonatﬂm wozstmse,whenmeasureda;the

, Rominal carrier bandwidth.




f.

3.0

Exterior signal lllumination of portals and exit/entrance ways (carrier responsibility) is to be at a
. minimum -30 dBm, as measured by a reference dipole.

‘The maximum signal level will be —40 dBm for 90% of the time and location.
Receive Diversity is not assumed but can be accommodated.

Common Requirements

The Wireless TNAS Network is- divided into zones with operator prov:dcd dedicated BTS (or RBS)
equipment to be co-located at designated POI sites. Fromthoscsncs,ﬂlcTNASthwodcarChItccmrc
includes direct and fiberoptic fed repeater links to other injection sites, and in-line repeaters forsignal
restoration where required. Because of the co-location of a significant number of different service’s
eqmpmcn;ummwmbemanbathﬂwlNASpmdumdaﬂsmepmwdmmmognmcm
oommonrequmentsandcomplywrthﬁcmsoﬂ:atﬂmsystcmcanperformtoﬂ:cbeneﬁtofaﬂ. _

4

Provision will be made for the Secvice Providers' equxpmentto be powered by the Port Anthouty’s
normal power supply without battery back up. The Servics Providers will provide their own -
banuybackup,lfmquned,subjeawthcagremmtﬁomtthonAmhomyonthetypqsxzeand :

* location of the batteries.

The TNAS Netwo:kwi]lnmonthc Port Anthority's nounalpowcrsmplywﬁhombannybackup
T]:cTNASthworkmﬂresumcopmonantomanaﬂya:&crpowu'mtmupuon.

The TNAS is designed to accommodate the capacity requirements of all servics providers.
However, because of the variety and mumber of services that must coexist (ses Table 1 in Part A,
Section 1), some cars must be taken in channel selection to minimize the probability of mutual
Mmfercnceandﬁmassomatcdcost.Frcqucncy management (specific channel selection) will be the

.cooperative -responsibility of the Service Providers. Subsequent to-initial agreement and |

commssxomngofthcsystem,tthcruceruderswﬂlmfomNYT?ofanychangﬁw

frequencies used on the Network. - Resolving  mutual -interference: problems between Service
Providers will be the responsibility of the Service Provider ‘who last changed his operating

. parameters. NYTP will assist in resolvmgthese problems if necessary.

TumdpomlandbuﬂdmgaudmancchandomswﬂlbcachmdbytheTNASmmdmgﬂm

assigned ﬁ-equenclcs into the handover region om‘nde thee portal or cnﬂentrancc




4.0 Handovers

Wireless communications is synonymous with user mobility. As mobile wircless users enter or leave
Authority facilities within the TNAS coverage environment, they will experience scamless handoffs
between service cells. For example, the mobile station user is able to maintain in-progress call quality
whether he is walking into the WTC concourse from Church St., or riding the PATH system from station
to station. Because the TNAS supports mumerons frequency bands and multiple access techniques,
special consideration was given to the handoff design.- A, proven handover concept that has been used by
IA;i.udrcvvrattheportzﬂsofBa:,rA.waI_lapid'l‘ransit [BART; San Francisco] tunnels is illustrated below in
1gure 3. . :

The TNAS design providés road and rail tunnel handover within 120 feet of the portal opeming and -
building entrance/exit handover outside and within 7 to 10 feet of the doorway. - This assumes the service
providers illumination of the exterior handover areas with signals no less than ~30 dBm. o

!




5.0 Network Monitoring & System Availability

A comprehensive TNAS network health status mohnitoring and reporting system is essential to assure
acl'ucvmg the 99% TNAS system availability specification. The TNAS monitoring system is a single
integrated system, including all Zones, and utilizes the wireless, wireline, and optical fiber network for
system operation, monitoring, and maintenance.  The system has centralized fault reporting and
maintenance dispatch around the clock to assure the highest possible level of system availability to users.
The system will communicate with all active equipment via links [fiber or twisted-pair cable] brought back
to the central processor at the coatrol site, The user friendly interface is 2 desktop computer that can be
located virwally anywhere and stll be linked to the TNAS. The monitoring system makes use of available
communications networks within TNAS to communicate directly with critical active TNAS units and
electronic modules. Any faults or failures that occur in the TNAS are detected by the monitoring system
which sends an alert message back to the operator for immediate atiention. The system can also be
configured to automanml!y send page messages to on-call techmicians. A pictorial representation of the
TNAS Monitoring System is provided as Figure 4, Similar monitoring systems were dcs:gncd by Andrew
for the BART and Hong Kong communications systems.

~ THAS Monﬂodng Systern

Figure 4 - TNAS Network Monitoring System.

2 ' ' ExhE-7




CHEDULE 2.,7(a

Covered Facility: Holland Tﬁnpel
Access Fee: - Optien 1: $150,000 aﬁnﬁallY

(net\net\net). [Option 2: $150,000 in
Year 1, $175,000 in Year 2, then
increases by three percent (3%)
(compounded) on January 1 of éach Year

" beginning January 1, 2001 Payable |
quarterly in advance.] '

Base Term: .- By - . 1999 to December 31,
2015 : : |
Renewal Option:. | See Section 4.2 of Carrier Access
' Agreement

Baseline MOUs Per : | ‘
Carrier: " Option 1: O (MOU charge is payable from
L inception). (Option 2: Baseline MOUs of
1,200,000 in Year 1. Baseline MOUs
increases by five percent (5%) ‘
(compounded) on January 1 of each Yearl].
Initial Usage Fee: $ per MOU (Option 2: §
. per Excess MDU] (for Year ending
. December 31; 1999). Fee is revised each
Year in accordance with Section 3.1(c)
of the Carrier Access Agreement.

Construction Dateﬁ.'
Construction Period:

Other Terms and

06/04/99/RDG/107703/93430,001




Conditions:

The undersigned, intending to be legally bound hereby, agree that
this Schedule shall be incorporated in, become part of and be
governed by the Carrier Access Agreement between NYTP, Inc. and
datéd June __, 1999.

NYTP, INC.

By:

(NAME OF CARRIER]

By:

06/04/33 /7DG/107703/91420.00) ’




ULE 7(b
Covered Facility: Lincoln Tunnel

Access Fee: Option 1: $150,000 annually
(net\net\net). Payable quarterly in
advance. (QOption 2: $150,000 in Year
1, $175,000 in Year 2, then increases by
three percent (3%) (campoﬁnded) on
January 1i of each Year beginning
January 1, 2001]. o

Base Term: : o . 1999 to December 31,

2015
Renewal Option: See Section 4.2 oOf Carrier Access

Agreement

Bageline MOUs Per | ’
Carrier: _ Option 1: 0 (MOU charge is payable from
' ) ' N inceptioﬁ). [Option 2: Baseline MOUs
 of 1,200,000 in Year i. ‘Baseline MOUs
increases by five percent (5%) ,
(compounded) on January 1 of each Year].

Injitial Usage Fee: - _ pef'MDU (for Year ending
| o ' ~ December 31, 1989). KEELQQ_Z:
- § . per Excess MOU]. Fee is

revised each Year in accordance with
Section 3.1(c) of the Carrier Access
Agreement..

Construction Date:

Constrqction pPeriod:

- 0804 )99/RDG/107703/31430.001 -




Other Terms and
Conditions:

The undersigned, intending to be legally bound hereby, agree that
this Schedule shall be incorporated in, become part of and be
governed by the Carrier Access Agréement between NYTP, Inc. and
dated June __, 1999.

NYTP, INC.

 By:

[NAME OF CARRIER]

By:

06/04/93/RDG/107T83 /91420001 © . S BERRRINE L




Covered Facility:

Access Fee:

‘Basge Term:
Renewal Option:

' Baseline MOUs per
Carrier:

Initial Usage Fee:

Constructidﬁ Date:
Cdnstruction_?eriod:

_ Other Terms and |
'IConditionsz

- 0ES0L/99 /RDG/107859/91430.002

SCEEDULE 2.7 (c).

JFK Airport

$125,000 annually (net\met\net) for both
Overlay and Underlay, or $75,000
annually for either Overlay or Underlay.
Payable quarterly in advance. Amount
increases by three percent (3%)
(compounded) on January 1 of each Year
beginning Jafuary 1, 2000.

to December 31, 2015 .

See Section 4.2 of Carrier Access
Agreement '

3,000,000 in Year 1, then increases by
five percent (5%) (compounded} on

-Jaﬁuary 1 of each Year, beginning

January 1, 2000.

$ per Excess MOU (for Year
ending December 31, 1999). Fee is
revised each Year in accordance with

' Séction 3;1(c}“of the Carrier Access

Agreement.




The undersigned, intending to be legally bound hereby, agree that
this Schedule shall be incorporated in, become part of and be
governed by the Carrier Access Agreement between NYTP, Inc. and

dated . .

NYTP, INC.

By:

(NAME OF CARRIER]

By:

* 06/04/93/R0G/107253/91430.001




CHEDULE 7(4
Covered Facility: LaGuardia Airport

Access Fee: ' $125,000 annually (net\net\net) for both
Ovérlay and. Underlay, or $75,000
annually for either Overlay or Underlay.
Payable quarterly in advance. 2Amount
increases by three percent (3%)
(compounded) on January 1 of each Year
beginning Januvary 1, 2000.

Base Term: , to December 31, 2015

Rénewal‘Optidn: . See Section 4.2 of Carrier Access
Agreement '

Baéeline MOUs per . ) o R
Carrier: ' 3,000,000 in Year 1, then increases by
| . five percent (5%) (compounded) on
January-lrof'each Year, beginning .
January 1, 2000.

Initial Usage Fee: $ per Excess MOU {(for Year
| o ‘ending December 31, 1999). Fee is
revised each Year in accordance with
Section 3.1(c) of the Carrier Access
Agreement. -

COnstruction-Daée:
Consttﬁqtion,?eriod:

Other Terms and .
-Conditions: -

06/04/93/5DG/107859 /91430001




The undersigned, intending to be legally bound hereby, agree that
this Schedule shall be incorporated in, become part of and be
governed by the Carrier Access Agreement between NYTP, Inc. and

dated ¢

NYTP, INC,

By:

[NAME OF CARRIER]

By:

ecl“l”h«bwunnl:.a.iso.'ooz . _ : Sio. A N LY



CHEDULE 2.7 (e
Covered Facility: Newark Airport

Access Fee: $125,000 annually (net\net\net) for bhoth
Overlay and Underlay, or $75,000
annually for either Overlay or Underlay.
Payable quarterly in advance. Amount
increases by three percent (3%)

. (compounded) on January 1 of each Year
' 'beginning January 1, 2000.

Base Term: I . to Decgmbér 31, 2015

Renewal Option: See Section 4.2 of Carrier Access
' Agreement

- Baseline MOUs per - ,
Carrier: ’ | 3,000,000 in Year 1, then increases by
' ' five perceﬁt (5%) (compounded) on
Jﬁnuary 1 of each Year, beginning
January 1, -2000.

Initial Usage Fee: - per Excess MOU (for Year
' " ending December 31, 1999). Fee is
revised each Year in accordancé with -
Section 3.1(c) of the Carrier Access
Agreement.

- Construction Date:
Construgtidn Period:

Other Terms and
Conditions:

‘.

06/04/93/R0G/ 107859 /91430.001




The undersigned, intending to be legally bound hereby, agree that
this Schedule shall be incorporated in, become part of and be
governed by the Carrier Access Agreement between NYTP, Inc. and
dated ;

NYTP, INC.

' By:

[NAME OF CARRIER)

Bg:

06/04/93/RDG /107859 /91430.003




ULE £
Covered Facility: World Trade Center Concourse

' Access Fee: $25,000 annually {(net\net\net). Amount
increases by three percent (3%)
(compounded) on January 1 of each Year
beginning January 1, 2000.

Base Term: | | to December 31, 2015

Renewal Option: See Section 4.2 of Carrier Access
' Agreement

Baseline MOUs per ‘
Carrier: - : .800,000'in'Year i, then increases by
| five percent (5%) (compounded) on
January 1 of each Year, beginning
January 1, 2000.

‘Initial Usage Fee: _'$ per Excess MOU (for Year
‘ending December 31, 1999). Fee is
revised each Year in accordance with
Section 3.1(c) of the Carrier Access
~ Agreement. '

Construction Date:
COnstrnction Period:

Other Terms and
Conditions:

The undersigned, intending to be legally bound hereby, agree that
this Schedule shall be incorporated in, become part of and be

0C/04 /98 /ROG /207059 /91430001




governed by the Carrier Access Agreement between NYTP, Inc. and

datEd ! - -

NYTP, INC.

By:

{NAME OF CARRIER]

~ By:

06/04/93 /ROC/107059 /91430001,



SCHEDULE 2.7 (g}

Covered Facility: Port Authority Bus Stations

Access Fee: : . $25,000 annually (net\net\net). Payable
quarterly in advance. Amount increases
by three percent (3%) (compounded) on
January 1 of each Year beginning
January 1, 2000.

Base Term: to December 31, 2015

‘Renewal Option: | See Section 4.2 of Carrier Access
Agreement

Baseline MOUs per _
Carrier: o | 800,000 in Year 1, then increases by
o ' five percent (5%) (compounded) on :
January 1 of each Year, beginging
January 1, 2000. '

Initial Usagé Fee: - § per Excess MOU (for Year
' ending becemberl31, 1999). Fee i=
revised each Year in accordance with
Section 3.1(c)} of the Carrier Access
- Agreement. :
Congtruction Date:

Construction Period:

Other Terms and
Conditiqns:

The uﬁdersigned, intenﬂing to be'legal;y bound hereby, agree that
this Schedule shall be incorporated in, become part of and be

‘06/04/99/R0G/107459/91430.001




governed by the Carrier Access Agreement between NYTE, Inc. and

NYTP, INC.

By:

(NAME OF CARRIER]

By:

06/04/99/RDC/107259/91430.001



CHEDULE 2.7 (h
Covered Facility: . PATH Stations

Access Fee: $120,000 annually (net\net\net) for all
ten PATH Stations, or $15,000 annually
(net/net/net) for each station if less
than ten. Payable quarterly in advance.
Amount increases by three percent (3%)
 (compounded) on January 1 of each Year
beginning January 1, 2000. |

Base Term: . _ to December 31, 2015

Renewal Option: See Section 4.2 of Carrier Access
Agreement

Baseline MOUs per : - :
Carrier: 400,000 in Year 1, then increases by
| five percent (5%) (compounded) on
January 1 of each Year, beginning
January 1, 2000.- |

Iﬂitial.USaQE'Fee: $ ' per Excess MOU (for Year
| - ending December 31, 1999). Fee is
revised each Year in accordance with
Section 3.1(¢) of the Carrier Access
" Agreement. L ‘

Construction Date:
' Construction Period:

Other"Terms and
Conditions:

06/04/99 /ROC/107059/91430.001




The undersigned, intending to be legally bound hereby, agree that
this Schedule shall be incorporated in, become part of and be
governed by the Carrier Access Agreement between NYTP, Inc. and
dated. , .

- NYTP, INC.

By:

{NAME OF CARRIER}

By:

A6/04/99 /RDG/10T0E8 /92430, 001




EXHIBIT E (5 Pages)

ASSIGNMENT and ASSUMPTION AGREEMENT

THIS AGREEMENT made as of the 26th day of August, 1999 by
THE PORT AUTHORITY OF NEW YORK AND NEW JERSEY (hereinafter called
the "Port Authority"), a body ecorporate and politic created by
Compact between the States of New York and New Jersey, with the
consent of the Congress of the United States of America, having an
office for the transaction of business at One World Trade Center,
in the Borough of Manhattan, in the City, County and State of New
York, and NEW YORK TELECOM PARTNERS, LLC. a limited liability
company organized and existing under the laws of the State of
Delaware ‘with an office for the transaction of business at 158
Third Street, Mineola, New York 11501 (hereinafter called “NYTP”),
the representative of which is Richard J. DiGeronimo,

‘WITNESSETH, THAT:

WHEREAS, the Port Authority and NYTP have entered into a
certain Telecommunications Network Access Agreement ("TNAS")
contemporaneously herewith, providing for the installation,
maintenance and operation of a wireless telecommunications. network
access system at specified Port Authority facilities; and -

_ WHEREAS, in connection with the transaction contemplated
under the TNAS, the Port Authority is willing to assign to NYTP,
and NYTP is willing to undertake and assume the obligations and
liabilities under, certain agreements heretofore entered into by
‘the Port Authority with wireless telecommunications carriers for
the furnishing of telecommunications services at the said specified
Port Authority facilities and listed on the schedule attached
hereto, hereby made a part hereof and marked “Schedule A&~
{hereinafter, the Existing Agreements”); :

NOW, THEREFORE, in consideration of the covenants and
mutual agreements herein contained, the Port Authority and NYTP
hereby agree as follows: : |

o 1. Effective as of the date hereof, in accordance with
Section 48 of the TNAS the Port Authority does hereby assign,
transfer and convey all of its righte, title and interest in the

Existing Agreements to NYTP, and its successors, to its and their
own proper use and benefit, to have and hold the same for and
during the duration of the terms under .the Existing Agreements,
subject neverthéless to all the covenants, conditions, terms and
provisions contained in the Existing Agreements.




2. Effective as of the date hereof, NYTP does hereby
assume the performance of and does hereby agree to perform, observe
and be subject to all of the terms, provisions, covenants,
conditions and obligations of the Existing Agreements that are to
be performed by or are applicable to the Port Authority thereunder
as though NYTP were a signatory to the Existing Agreements. The
execution of this instrument by the Port Authority does not
constitute a representation by it that the Port Authority has

performed or fulfilled every obligation required of it by the
Existing Agreements. '

3. NYTP shall defend, indemnify and hold harmless the
Port Authority, its Commissioners,  officers, agents,
représentatives and employees, from any and all claims, demands,
actions and liabilities accruing or arising after the effective
date of this Agreement with respect to the Existing Agreements.
The Port Authority shall defend, indemnify and hold NYTP harmless
from any and all claims, demands, actions and liabilities accruing
or arising prior to the effective date of this agreement with
respect to the Existing Agreements :

4. Neither the Commissioners of the Port Authority, nor
.the Members of NYTP, nor any of them, nor any officer, agent or
employee of the Port Authority or of NYTP shall be charged
- personally by either -party hereto with any liability or be shall
held personally liable to the other party under any term or
provision of this Agreement, or because of its execution or
attempted execution, or because of any breach or attempted or
alleged breach t:hereof : -

_ S. This Agreement shall be govérned by, and construed
in  accordance. with, the laws of the State of New York without
regard to its conflict of laws provisions.




IN WITNESS WHEREOF, the parties hereto have executed
these presents as of the day and year first above written.

ATTEST: _ ' THE PORT AUTHORITY OF NEW YORK
- AND NEW JERSEY |

By
Secretary '
' (Title)
{Seal)
ATTEST: | o NEW YORK TELECOM PARTNERS, LLC
By
(Title)




SCHEDULE _A

1. Space Permit, made as of May 1, 1993, by and between
the Port Authority and New York SMSA Limited Partnership,
predecessor-in-interest to Bell Atlantic Mobile Inc., bearing Port
Authority Permit No. WT-TC-P-88-C 000, granting a privilege to use
and occupy space in the World Trade Center.

, 2. Agreement of lease, made as of June __, 1994, by and
between the Port Authority and Cellular Telephone Company d/b/a
Cellular One, predecessor-in-interest to AT&T Wireless Services,
bearing Port BAuthority Lease No. LT-211, for premises in the
Lincoln Tunnel. - - ‘

3.  Agreement of Lease, made as of September 30, 1994,
by and between the Port Authority and New York SMSA Limited
Partnership, predecessor-in-interest to Bell Atlantic Mobile Inc.,
bearing Port Authority Lease No. LT-212 for premises in the Lincoin
Tunnel. S : .

4.  Agreement of Lease, made as of December 29, 1994, by
and between the Port Authority and Cellular Telephone Company d/b/a
Cellular One, predecessor-in-interest to AT&T wireless Services,
bearing Port Authority Lease No. L-CM-118, for premises in the
Holland Tunnel. ' _

S. Agi:eement of Lease, made as of December 31, 1994, by
and between the Port Authority and’' New York SMSA Limited
Partnership, predecessor-in-interest to Bell Atlantic Mobile Inc.,
bearing Port Authority Lease No. L-CM-119 for premises in the

Holland Tunnel. : :

: : 6. Agreement of Lease, made as of September 25, 1935,
by and between the Port Authority and New York SMSA. Limited
Partnership, predecessor-in-interest to Bell Atlantic Mobile,
bearing Port Authority Lease No. LBT-543 for premises in the Port
Authority Bus Terminal. ' ' | ' '




(Port Authority Acknowledgment)

STATE OF NEW YORK )

58.0
COUNTY OF NEW YORK )

Onthe  day of August, 1999, before me personally came ' .
to me known, who, being by me duly sworn, did depose and say that he resides at -
' - ; that he is the C of the Port

Authority of New York and New Jersey, one of the corporations described in and which executed the
foregoing instrument; that he knows the seal of said corporation; that the seal affixed to said instrument is
such corporate seal; that it was so affixed by order of the Commissioners of said corporation; and that he
signed his name thereto by like order. C '

(notarial seal and stamp)

' (Limited Liability Company Acknowledgment)

STATE OF I
_ )ss.: o :
COUNTY OF ) | . c o ax
On the day of August, 1999, before me personally came N ' .
to me known, who, being by me duly swom, did depose and say that he resides at

_ _ ; that he is the of
* New York Telecom Partners, LLC, the limited liability company described in and which executed the
foregoing instrument; that he knows the seal of said company; that the seal affixed to said instrument is such
company’s seal; that it was so affixed by order of the Managers of said company; and that he signed his name
thereto by like order. . e S A

(fotarial seal and stamp)




-

SCHEDULE E

FF VE JON-EQUAL OPPOR ITY---MINORITY BUSINESS
EEEERPRISES ~~-WOMEN-OWNED BUSINESS ENTERPRISES REQUIREMENTS

Part I. Afflrmatlve Action Guldellnes - Equal Employment
Opportunity

I. As a matter of policy the Port Authority hereby
requires the Permittee and the Permittee shall require the
Contractor, as hereinafter defined, to comply with the provisions_
set forth hereinafter in this Schedule E and in Sections 7 and 43
of the Telecommunications Network Access Agreement, dated as of
August 26, 1999, (herein called the *Agreement”), by and between
the Port Authority and New York Telecom Partners, LLC (herein and
in the Agreement called the “Permittee”}. The provisions set
forth in this Part I are similar to the conditions for bidding on
federal government contract adopted by the Office of Federal
Contract Compliance and effective May 8, 1978.

The Permittee as well as each bidder, contractor and
subcontractor of the Permittee and each subcontractor of a
contractor at any tier of construction (herein collectively
referred to as the “Contractor”) must fully comply with the
following conditions set forth herein as to each construction
trade-to be used on the construction work or any portion thereof
(said conditions being herein called *Bid Conditions”). - The
Permittee hereby commits itself to the goals for minority and -
femdle utilization set forth below and all other requirements,

‘terms and conditions of the Bid Conditions. The Permittee shall

likewise require the Contractor to commit itself to the said _
goals for minority and female utilization set forth below and all
other requirements, terms and conditions of the Bid Conditions by

_submitting a properly signed b1d

N

II The Permlttee and the Contractor shall each appoint an
executive of its company to assume the responsibility for the _
implementation of the requirements, terms and conditions of the -

following Bid Conditions:

.t
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(a} The goals for minority and female participation
expressed in percentage terms for the Contractor’s aggregate
workforce in each trade on all construction work are as follows:

(1) Minority participation
Minority, except laborers = 30%
Minority, laborers - 40%

(2) Female participation

Female, except laborers 6.9%
Female, laborers 6.9%

These goals are applicable to all the Contractor's
construction work performed in and for the System.

The Contractor’s specific affirmative action obligations
required herein of minority and female employment and training
must be substantially uniform throughout the length of the
Contract, and in each trade, and the Contractor shall make good
faith efforts to employ minorities and women evenly on each of
its projects. The transfer of minority or female employees or
trainees from contractor to contractor or from project to project
for the sole purpose of meeting the Contractor's goals shall be a
violation of the Contract. Compliance with the goals will be
measured against the total work hours performed. '

(b} The Contractor shall prov1de written notification to

. the Permittee and the Permittee shall provide written .
notification to the Manager of the Office of Business and Job
Opportunity of the Port Authority within 10 working days of award
of any construction subcontract .in excess of $10,000 at any tier
for construction work. The notification shall list the name,
address and telephone number of the subcontractor; employer
identification number; estimated starting and completion dates of
the subcontract;.and the. geographical area in which the
subcontract is to be pexformed. :

(c) As used in this Schedule E:

(1) “Employer identlflcatlon number* means the Federal
Social - Security number used on the Employer s Quarterly Federal
Tax Return, U.S. Treasury Department Form 941:

Page 2 of Schedule E




(2} *Minority” includes:

.{i) Black (all persons having origins in any of the
Black African racial groups not of Hispanic origin);

(ii) Hispanic (all persons of Mexican, Puerto Rican,
Dominican, Cuban, Central or South American culture or origin,
regardless of race); -

(iii) Asian and Pacific Islander (all persons having
~origins in any of the original peoples of the Far East, Southeast
Asia;, the Indian Subcontinent, or the Pacific Islands); and

(iv) American Indian or Alaskan Native (all persons
having origins in any of the original peoples of North America
and waintaining identifiable tribal affiliations through -
membership and participation or community identification).

(d) Whenever the Contractor, or any subcontractor at any
tier, subcontracts a portion of the construction work involving
any construction trade, it shall physically include in each
subcontract in excess of $10,000 those provisions which include
the applicable goals for minority and female participation. -

{e) The Contractor shall implement the specific affirmative
action standards provided in subparagraphs (1) through (16} of
Paragraph (h) hereof. The goals set forth above are expressed as
percentages of the total hours of employment and training of
minority and female utilization the Contractor should reasonably
be able to achieve in each construction trade in which it has
employees in connection with the System. The Contractor is
expected to make substantlally uniform progress toward its goals
in eac¢h craft during the period specified.

: (£) Neither the_prOVisiona of any collective bargaining .
agreement, nor the failure by a union with whom the Contractor
hae a collective bargaining agreement, to refer either minorities
or women shall excuse the Contractor's obligations hereunder.'

(g} In order for the nonworking training hours of _
apprentices and trainees to be counted in meeting the goals, such
apprentices and trainees must be employed by the Contractor.
during the training period, and the Contractor must have made a

Page 3 of Schedule E



commitment to employ the apprentices and trainees at the
completion of their training subject to the availability of
employment opportunities. Trainees must be trained pursuant to
training programs approved by the U.S. Department of Labor.

(h} The Contractor shall take specific affirmative actions
to ensure equal employment opportunity (“EEO”).

The evaluation of the Contractor’s compliance with these
provisions shall be based upon its good faith efforts to achieve
maximum results from its actions. The Contractor shall document
these efforts fully, and shall implement affirmative action steps
at least as extensive as the following: |

(1} Ensure and maintain a working environment free of
harassment, intimidation, and coercion at all sites, and in all
facilities at which the Contractor’s employees are assigned to
work. The Contractor, where possible, will assign two or wore
women to each phase of the construction project. The Contractor,
shall specifically ensure that all foremen, superintendents, and
other supervisory personnel performing work in connection with
the System are aware of and. carry out the Contractor‘s obligation
to maintain such a working environment, with specific attention
to minority or female individuals working at the premises.

(2) Establish and maintain a current list of minority
and female recruitment sources, provide written notification to
minority and female recruitment sources and to community
organizations when the Contractor or its unions have employment
opportunities available, and maintain a record of the :
organizatlons' responses.

_ (3) Maintain a current file of the names, addresses
and telephone number of each minority and female off-the-street
applicant and minority or female referral from a union, a- .
recruitment source or community organization and of what action
was taken with respect to each such individual. If such
individual was sent to the union-hiring hall for referral and was
not referred back to the Contractor by union or, if referred, not
" employed by the Contractor, this shall be documented in the file
with the reason therefor, along with whatever addltional actions
“the Contractor may have taken. :

- Page 4 of Schedule_E'




(4) Provide immediate written notification to the
Permittee when the union or unione with which the Contractor has
a collective bargaining agreement has not referred to the
Contractor a minority person or woman sent by the Contractor, or
when the Contractor has other information that the union referral
process has impeded the Contractor’s efforts to meet its
_ obligations. :

(5) Develop on-the-job trainihg opportunities and/or
participate in training programs for the area which expressly
include minorities and women, including upgrading programs and
apprenticeship and training programs relevant to the Contractor’s
employment needs, especially those programs funded orxr approved by
~ the Department of Labor. The Contractor shall provide notice of

these programs to the sources compiled under subparagraph (2}
above. o

(6) Disseminate the Contractor’s EEQ Policy by
providing notice of the policy to unions and training programs
and requesting their cooperation in assisting the Contractor in
meeting its EEO obligations; by including it in any policy
manual and collective bargaining agreement; by publicizing it in
the Contractor’s newspaper, annual report, etc.; by specific
review of the policy with all management personnel and with all
minority and female employees at léast once a year; and by '
posting the Contractor’s EEO policy on bulletin boards accessible
to all employees at each location where construction work is
performed

) (7} Review, at least- every six months the Contractor’ 8
EEO policy and affirmative action obligations hereunder with all -
- employees having any respon51b1l1ty for hiring, assignment,
layoff, termination or other employment decision including
specific review of these items with on-premises supervisory
personnel such as Superintendents, General Foremen, etc., prior
to the initiation of construction work in connection with the
System.- A written record shall be made and maintained
~identifying the time and place of .these meetings, persons
attending, subject matter dlscussed and disposition of the
subject matter. ‘

f8) Disseminate the Contractor’s EEO pollcy externally
by including it in any advertising in the news media,

- Page,sﬂofa:Schedule E



specifically including minority and female news media, and
providing written notification to and discussing the Contractor's
EEO policy with other Contractors and Subcontractors with whom
the Contractor does or anticipates doing business.

(8) Direct its recruitment efforts, both oral and
written, to minority, female and community organizations, to
schools with minority and female students and to minority and
female recruitment and training organizations and to State-
certified minority referral agencies serving the Contractor's
recruitment area and employment needs. Not later than one month
prior to the date for the acceptance of applications fox
apprenticeship or other training.by~any'recruitmentpsdurce, the
Contractor shall send written notification to organizations such
as the above, describing the openings, screening procedures, and
tests to be used in the selection process.

(10) Encourage present minority and female employees
to recruit other minority persons and women and, where
reasonable, provide after school, summer and vacation employment
to minority and female youth both on the premises and in areas of
a Contractor’s workforce. '

(11) Tests and other selection requlrements shall
" comply with 41 CFR Part 60-3. '

(12) Conduct, at least every six months, an inveéntory
and evaluation at least of all minority and female personnel for
- promotional opportunities and encourage these employees to seek
or to prepare for, through appropriate training, etc., such
opportunities. '

(13)  Ensure that senlorlty practlces, job
classifications, work assignments and other personnel practices,.
do not have a discriminatory effect by continually monitoring all
personnel and employment related activities to ensure that the

EEO policy and the Contractor’s obligations hereunder are being
carried out. -

(14) Ensure that all facilities and company activities
are nonsegregated except that separate or single-user toilet and.
necessary changing facilities shall be provided to assure prlvacy
between the sexes. :
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(15) Document and maintain a record of all
solicitations of offers for subcontracts from minority and female
construction contractors and suppliers, including circulation of
solicitations to minority and female contractor associations and
other business associations. '

(16) Conduct a review, at least every six months, of
all supervisors’ adherence to and performance under the
Contractors! EEO policies and affirmative action obligations.

(i) Contractors are encouraged to participate in voluntary
associations which assist in fulfilling one or more of their

" affirmative action obligations {subparagraphs (1)-(16) of
Paragraph (h) above). The efforts of a contractor association,
joint contractor-union, contractor-community, or other similar
group of which the Contractor is a member and participant, may be
asserted as fulfilling any one or more of its obligations under
Paragraph (h) hereof provided that: the Contractor actively
participates in the group, makes good faith efforts to assure
that the group has a positive impact on the employment of
minorities and women in the industry, ensures that the concrete
benefits of the program are reflected in the Contractor’s
minority and female workforce participation, makes good - faith
efforts to meet-its individual goals and timetables, and can
provide access to documentation which demonstrates the _
effectiveness of actions taken on behalf of the Contractor. The
obligation to comply, however, is the Contractor's and failure of
such a group to fulfill an obligation shall not ‘be a defense for
the Contractor s non- compllance

"(J) ‘A single goal for mlnorities and a separate single goal
for ‘women have been established. The Contractor, however, is’
required to provide equal opportunity and to take affirmative
action for all minority groups, both male and female, and all
women, both minority and non-minority. Consequently, the
Contractor may be in violation hereof if a particular group is
employed in a substantlally disparate manner (for example, even
though the Contractor has achieved its goals for women generally,
the Contractor may be in violation hereof if a specific minorlty
group of women is underutilized).

(k) The Contfactor shall not use the goals and timetables
or affirmative action standards to discriminate against any
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person because of race, color, religion, sex or national origin.

(1) The Contractor shall not enter into any subcontract
with any person or firm debarred from Government contracts
pursuant to Executive Order 11246.

{(m} The Contractor shall carry out such sanctions and
penalties for violation of this clause including suspension,
termination and cancellation of existing subcontracts as may be
imposed or ordered by the Permittee. Any Contractor who fails to

carry out such sanctions and penalties shall be in violation
hereof.

(n) The Contractor, in fulfilling its obligations hereunder
shall implement specific affirmative actions steps, at least as
extensive as those standards prescribed in paragraph (h) hexeof
80 as to achieve maximum results from its efforts to ensure equal
employment opportunity. If the Contractor fails to cowply with
the requirements of these prov131ons, the Permittee shall proceed
accordingly.

;(o) The Contractor shall designate a responsible official
to monitor all employment related activity to ensure that the
company EEQ policy is being carried out, to submit reports
relating to the provisions hereof as may be required and to keep
records. Records shall at least include for each employee the
name, address, telephone numbers, construction trade, union
affiliation if any, employee identification number when assigneqd,
social security number, race, sex, status {e.g. mechanical
apprentice, trainee, helper, or laborer), dates of changes in
status, hours worked per week in the indicated trade, rate of
pay, and location at which the work is performed. .Records shall
be maintained in an easily understandable and retrievable form;
hovever, to the degree that existing records satisfy this -
requirement, contractors shall not be required to maintain
- separate records.

(p) Nothing herein provided shall be construed as a
limitation upon the application of any laws which establish
different standards of compliance or upon the application of
requirements for the hiring of local or othexr area residents
(e.g., those under the Public Works Employment Act of 1977 and
the Community Development Block Grant Program). :
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(gq) Without limiting any other obligation, term or
provision under the Permit, the Contractor shall cooperate with
all federal, state or local agencies established for the purpose
of implementing affirmative action compliance programs and shall
comply with all procedures and guidelines established or which
may be established by the Port Authority.

ART FIT. INORITY BUSINES NTERPRISES /WOMEN-Q
BUSINESS ENTERPRISES

As a matter of policy the Port Authority requires -the
Permittee and the Permittee shall itself and shall require the
general contractor or other construction supervisor and each of
the :Permittee’s contractors to use every good faith effort to-
provide for meaﬁingful participation by Minority Business
Enterprises (MBEs) and.Women-owned Business Enterprises (WBEs) in
the construction work pursuant to the provisions of this Schedule
E. For purposes hereof, “Minority Business Enterprise” *(MBE)”
'shall mean any business enterprise which is at least fifty-one
percentum owned by, or in the case of a publicly owned business,
at least fifty-one percentum of the stock of which is owned by
citizens or permanent resident aliens who are minorities and such
-ownership is real, substantial and continuing. For the purposes
hereof, “Women-owned Business Enterprise” “(WBE)“ shall mean any
business enterprise which is at least fifty-one percentum owned
by, or in the case of a publicly owned business, at least fifty-
one percentum of the stock of which is owned by women and such
ownership is real, substantial and continuing. A minority shall
be as defined in paragraph II(c) of Part I of this Schedule E.
“Meaningful participation” shall mean that at least seventeen
percent {(17%) of the total dellar value of the construction
contracts (including subcontracts) covering the construction work
are .for the participation of Minority Business Enterprises and
Women-owned Business Enterprises, of which at least twelve
percent (12%) are for the participation of Minority Business
Enterprises. Good faith efforts to include meaningful

participation by MBEs and WBEs shall include at least the
following: _ o -

(a) Dividing the work to be subcontracted into smaller
portions where feasible. '

(b) Actively and affirmatively soliciting bids for
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subcontracts from MBEs and WBEs, including circulation of
solicitations to minority and female contractor associations.
The Contractor shall maintain records detailing the efforts made
to provide for wmeaningful MBE and WBE participation in the work,
including the names and addresses of all MBEs and WBEs contacted
and, if any such MBE or WBE is not selected as a joint venturer
or subcontractor, the reason for such decision. '

(¢} Making plans and specifications for prospective
construction work available to MBEs and WBEs in sufficient time
for review.

(d) Utilizing the list of eligible MBEs and WBEs maintained
by the Port Authority or seeking minorities and women from other
sources for the purpose of soliciting bids for subcontractors.

(e} Encouraging the formation of joint ventures, ,
partnerships or other similar arrangements among subcontractors,
where appropriate, to insure that the Permittee and Contractor
will meet their obligations hereunder.

(£) Insuring that provision is made to prov1de progress
payments to MBEs and WBEs on a timely basis. :

{g) Not requiring bonds from and/or providing bonds and
~insurance for MBEs and WBEs, where appropriate.

: Certification of MBEs and WBEs hereunder shall be made by
the Office of Business and Job Opportunity of the Port Authority.
If the Contractor wishes to.utilize a firm not already certified
by the Port Authority, it shall submit to the Port Authority a
-written request for a determination that the_proposed firm is
eligible for certification. This shall be done by completing and
forwarding such form as may be then required by the Port
Authority. All such requests shall be in writing addressed to
the Office of Business and Job Opportunity, the Port Authority of
New York and New Jersey, One World Trade Center, 63 gast, New
Yogk, New York 10048 or such other address as the Port Authority
may specify by notice to the Permittee. Certification shall be
effective only if made in writing by the Director in charge of
the Office of Business and Job Opportunity of the Port Authority.
The determination of the Port Authority shall be final and
binding.
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The Port Authority has compiled a list of the firms that the
Port Authority has determined satisfy the criteria for MBE and
WBE certification. This list may be supplemented and revised
from time to time by the Port Authority. Such list shall be made
available to the Contractor upon request. The Port Authority
makes no representation as the financial responsibility of such,
firms, their technical competence to perform, or any other
performance-related qualifications.

Only MBE‘s and WBE’s certified by the Port Authority will
count toward the MBE and WBE goals.

‘Please note that only sixty percent (60%} of expenditures to
MBE :or WBE suppliers will count towards meeting the MBE and WBE
goals. However, expenditures to MBE or WBE manufacturers (i.e.
suppliers that produce goods from raw materials or substantially
alter them before resale) are counted dollar for dollar.
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STATE OF NEW YORK )

85.
COUNTY OF NEW YORK )

On the GZ‘FH& day of

+ , 1999 before me
to me known, who, being

i

personally came S
by,

that he is the _
of The Port Authority of New York and New Jersey, one of the
corporations described in and which executed the foregoing
instrument; that he knows the seal of said corporation; that the
seal affixed to said instrument is such corporate seal; that it
was so affixed by order of the Board of Commissioners of said
corporation; and that he signed his name thereto by like order.

Coe uM-Ses

(notarial seal and stamp)

-

HOFALY W. S‘&'QTC‘
Notary Putlis, Stet2 %
Na. 3143352

Qualifiad in Naw ¥ <= Jounty
Commission Expires 8/30/40m. 2.000Q

e Yo&

STATE OF NEW YORK )

) ss.
COUNTY OF N&W YORIK )

On the 2_6-“‘ day ofAUGUST , 1999, before me

personally came Qlclul!.b DiGEpenin o to me known, who, being
duly sworn, did depose and say, that he resides at 67 TONMSEND DZWC

SYOSSET, NEW YoRK 1771
that he is the VResDeNT of New York Telecom Partners, LLC;
‘a Delaware limited liability company, the limited liability
company described in and which executed the foregoing instrument;
that he executed the same for and on behalf of said limited
liability company; and that he is duly authorized and empowered

to do so. | |

(notarial seal and stamp)

WONALD V. SENIO
Notary Public, State of Now Yort
- No. 31-46365449 -
Qualified in New York County
CQuunisslon Explres 6/30/ vy 2, 000




ORIGINAL

. ‘ ' Agreement No. AX-713 Supplement No. 1

"SUPPLEMENTAL AGREEMENT

THIS AGREEMENT, made as of March 28, 2001 by and bétween THE PORT
 AUTHORITY OF NEW YORK AND NEW JERSEY (hereinafter called the “Port
Authority”) and NEW YORK TELECOM PARTNERS, LLC (hereinafter called the
“Pemnttee”) :

WITNESSETH, That:

WHEREAS, the Port Authority and the Permittee heretofore and as of August 26,
1999 entered into an agreement identified by the Port Authority as Agreement Number AX-713
(which agreement, as the same may have heretofore been and hereby is supplemented and
: amended is hereinafter called the “TNAS Agreement”) covering certain privileges and
- obligations with respect to the installation, operation and maintenance of a wireless _ -
. telecommunications network access system at Port Authority facilities as specified in the TNAS
~ Apreement; and .

. WHEREAS, the TNAS Agreement grants the Permittee the nght on a non-
exclusive basis, to install, operate and maintain an equal-access, in-building backbone facility in
offices and nearby areas at the Port Authority World Trade Center towers (and elsewhere) for

- useby all interested wireless telecommunications service carriers (hereinafter, “Carrier Users™)
offering telecommunications services to end user customers usmg mobile, portable or fixed
wireless dcwces, and :

WIIEREAS the Port Auf.honty and the Permittee desire to amend the TNAS
Agreement to further and more specifically provide for the Permittee’s implementation of the in-
- building backbone facility at the World Trade Center, to modify the pemntted uses thereof and to
, othermse amend the TNAS Agreement.

NOW, THEREFORE for and in consideration of the covenants and mutual
_agreements herein contained, and effective as of the dale ﬁrst set forth above the Port Authonty
- and the Permittee hereby agree as follows:

"Section 1. WTC Fiber Backbone System

~ (a)  The description of the non-exclusive equal-access, in-building fiber optic
backbone facility in paragraph (d) of Section 2 of the TNAS Agreement is hereby amended to

. cover the buildings in the Port Authority World Trade Center (the “World Trade Center”) known
as One World Trade Center (sometimes identified as the North Tower Building), Two World
Trade Center (sometimes identified as the South Tower Building), Four World Trade Center
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(sometimes identified as the Southeast Plaza Building) and Five World Trade Center (sometimes
identified as the Northeast Plaza Building) (the said buildings herein referred to, collectlvely,
the “WTC Facility”) and shall further be amended to include the capability to provide

- telecommunications services , including, without limitation, local and long distance telephone

usage (including switched and dedicated outbound and toll-free calls, international calls, calling |
card calls and video services), T-1 line, T-3 line and OC 3 usage, internet port services, point-to-

_ point circuit connections, asynchronous transfer mode and frame relay network port and circuit

services and web hosting services, and other similar or related telecommunication services to end
user World Trade Center office customers either as “WTC End Users” (as such term is defined

. below) or through Carrier Users, in either case using wired devices (as so modified, the

backbone facility, for purposes of this Agreement, shall be refeired to hereinafter as the “WTC
Fiber Backbone System™). For all purposes of the TNAS Agreement except as hereinafter
expressly provided, effective from and after the date first set forth above, the “System,”
described in subparagraph (a)(i) of the TNAS Agreement, shall be deemed to incorporate and
include the WTC Fiber Backbone System, and the WTC Facility shall be deemed to be a Port
Authority Facility. The installation, operation and maintenance of the In-Building System are

- hereinafter co]lecuvcly referred to as the "In-Building System Operations.”

(b) A “Summary Basis of Design” of the WTC Fiber Backbone System

- prepared by the Permittee and approved by the Port Authority describing the technical standards

for and attributes and features of the WTC Fiber Backbone System is annexed to the WTC Fiber

Backbone Agreement as Exhibit "D" thercto and is hereby mcorpora.ted by reference herein and
made a part hereof.

(c}  The WTC Fiber Backbone System will be installed, operated and

" maintained by BRAM WTC, LLC (hereinafter, “BRAM”), a wholly owned subsidiary of Eureka

Broadband Corporation (“EurekaGGN™), for the Permittee pursuant to the WTC Fiber Backbone
Agreement (the “WTC Fiber Backbone Agreement”)-a true copy of which is annexed to this
Agreement as Exhibit “A" and hereby made a part hereof. Capitalized terms that are used but
not defined herein shall have the meaning given to such terms in the TNAS Agreement, or if not -
defined therein in the WTC Fiber Backbone Agreement. The Port Authority hereby consents to
the WTC Fiber Backbone Agreement. The Permittee will not amend the WTC Fiber Backbone

- Agreement without the prior written consent of the Port Authority. In the event the WTC Fiber

Backbone Agreement is terminated in accordance with its terms by either party thereto, the Port
Authority shall have the right to terminate the TNAS Agreement solely with respect to the WTC
Fiber Backbone System unless, in the case of any termination other than a termination pursuant
to Section 19(g) thereof, within sixty (60) days following the effective date of the termination of
the WTC Fiber Backbone Agreement the Port Authority shall have consented to either (i) the
Permittee installing, operating and maintaining the WTC Fiber Backbone System itself or (ii) a

.- teplacement WTC Fiber Backbone Agreement between the Permittee and an entity which is
- technically and financially qualified to install, operate and maintain the WTC Fiber Backbone

System, the Port Authority agreeing not to unreasonably withhold its consent to such a

- replacement WTC Fiber Backbone Agreement. The Port Authority acknowledges and agrees

that the WT'C Fiber Backbone Agreement itself and BRAM’s operations and performance
thereunder shall not constitute a breach or violation of Section 32 of the TNAS Agreement.

(d) The consent of thc Port Authority to the WTC Fiber Backbone Agreement
is exprcssly conditioned on the provision by the Permittee and BRAM throughout the WTC
Term of a contract of absolute and unconditional guaranty by BurekaGGN to the Port Authority
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: of (i) the due and punctual payment of the fees and other monetary obligations of BRAM to the

) . Permittee under the WTC Fiber Backbone Agreement and (i) the full, faithful and prompt

1 performance, observance and fulfillment of all the terms, covenants and conditions to be kept,
observed, performed and fulfilled on the part of BRAM under the WTC Fiber Backbone
Agreement. Such a contract of guaranty, in the form annexed to the WTC Fiber Backbone
Agreement as Exhibit "J”, shall be executed simultaneously with the execution of this

. Agreement by the Permittee and the execution of the WTC Fiber Backbone Agreement by
BRAM

_ (¢)  The Port Authority will make available to the Pcrmittec two equipment
rooms consisting of one equipment room on the seventh floor of the North Tower Building and
one equipment room on the seventh floor of the South Tower Building collectively constituting’
approximately One Thousand Two Hundred (1,200) square feet (collectively the “Space” which’
shall be deemed to comprise a part of the System) at the World Trade Center for use solely in
connection with the installation and operation of equipment for the WTC Fiber Backbone
System at no rental charge throughout the Term. The Permittee shall accept the Space in its “as

 is” condition and shall promptly repair any damages thereto or to any other Port Authority
property therein caused by its operations. The Port Authority shall have the right, upon forty-
eight (48) hours notice to the Permittee or at any time in the case of an emergency, and as often
as it considers necessary, to inspect the Space and (without any obligation to do so) to make
repairs, and in the event of emergency to take such action as may be required for the pmtect:lon
of persons or property

_ : ® The Port Authority, by its officers, employees, representatives,

. _contractors, licensees, and their employecs, shall have the right for the benefit of the Port
Authority, or the Penmttee and/or for the benefit of others than the Permittee to maintain existing
and future heating, water, gas, electricity, sewerage, drainage, fire protection sprmklcr
ventilating, refrigerating, fuel and communication systems and other such service systems
including all tubes, pipes, lines, mains, wires, conduits and equipment on or about the Space and
to enter upon the Space at all reasonable times and to make such repairs, replacements and
alterations as may, in the reasonable opinion of the Port Authority, be deemed necessary or
advisable, and, from time to time, to construct or install over, on, in or under the Space new
tubes, pipes, lines, mains, wires, conduits and equipment, provided, however, that the same shall
be done so as to interfere as little as reasonably possible,with the Permittee’s operations.
Nothing in this Section shall or shall be construed to impose upon the Port Authority any
obligations so to maintain or to make repairs, rcplacemcnts alterations or add1t10ns or any

- hability for failure so to do.

(g) . Inaddition tothe Space, the Permittee shall have the right and the
obligation to install vertical runs of Sumitomo “FutureFlex” conduit for fiber optic cables at
locations to be reasonably designated by the Port Authonty, as well as such horizontal runs as
are appropriate to connect the aforesaid vertical runs, in the quantities generally designated i in the

. Summary Basis of Design. The Permittee’s rights to the use of any area described in this
paragraph (which areas are sometimes hereinafter referred to as the “common use areas”) shall
extend only to the space within such area as is actually physically occupied by such conduits of

* the Permittee as are installed therein. The Permittee’s rights with respect to the WTC Fiber
. Backbone System shall constitute a license only and not an interest in real property, but such.
: license shall continue in full force and effect throughout the term of this Agreement and shall
expire without notice upon the expiration or sooner termination of this Agreement with respect to
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the WTC Fiber Backbone System. The Permittee shall have no other license to use any other
portion of the World Trade Center (including, without limitation, the roofs thereof or any other
vertical or horizontal pathways) except as specified in the TNAS Agreement, without the prior
written consent of the Port Authority. The Permittee shall have all the same obligations and
liabilities with respect to those portions of the common use area made available to it by the Port
Authority hereunder as it has with respect to the Space hereunder.

(h)  ThePort Authonty shaIl use reasonable efforts to make its personnel

- available to assist the Permittee in gaining access to the common use areas of the WTC Facility
_made available by the Port Authority to the Permittee hereunder and the Port Authority shall not

impose any charge to make such personnel available to the Permittee except that the Port
Authority may impose a reasonable charge on the Permittee when it makes umformcd security
guards avallable to the Permittee in connection with such access.

Section 2. Use of the WTC Fiber Backbone System

{2 The term “WTC Sj;stem End-User” shall mean an entity who is not a
Carrier User, having a lease, permit or other agreement with or consented to by the Port
Authority for the occupancy of space or the exercise of privileges at the World Trade Center.

(b)  Inaddition to the obligations imposed on the Permittee to operate the
System pursuant to paragraph (a) of Section 3 of the TNAS Agreement, the Permittee shall
operate the WTC Fiber Backbone System so as to accommodate all interested Carrier Users and

. WTC System End-Users on a non-dlscmnmatory basis up to the design capamty of the WTC
Flber Backbone System.

(¢)  The limitation on the installation of voice, data or video transmission or
reception equipment after June 30, 1998 set forth in the first sentence of Section 17 of the TNAS
Agreement shalt not be applicable to those portions of the World Trade Center served by the
WTC Fiber Backbone System irrespective of whether any such third party telecommunications
service provider furnishes telecommunications service through the use of the WT'C Fiber
Backbone System to WTC System End-Uscm on a wired or wirelcss basis.

(d)  Inaddition to the rights granted to the Permittee pursuant to paragraph (b)

of Section 19 of the TNAS Agreement with respect to the use of the System, the Permittee may
- also, in the course of its business and the conduct of its operations under this Agreement, permit

the use of the WT'C Fiber Backbone System by Carrier Users and/or WTC System End-Users for
the purposes described in paragraph (d) of Section 2 of the TNAS Agreement, as amended by the
provisions of Section 1(a) hereof. Whether or not expressly set forth therein, all agreements -
between the Permittee and Carrier Users with respect to the use of the WTC Fiber Backbone ~ ~
System shall be (i) subject to the terms and conditions of this Agreement and (ii) subject to the
prior written approval of the Port Authority which shall not be unreasonably withheld. The

_Permittee shall use its best efforts to make available to the Port Authority for inspection, upon its

request made from time to time, copies of all existing agreements between a Carrier User and a
WTC System End-User. To the extent commercially reasonable, the Permittee shall cause

- BRAM to install and use all equipment reasonably available and necessary to accurately

determine each Carrier User’s gross receipts. It shall not be deemed discriminatory under the
TNAS Agreement (i) to adjust the treatment of all Carmrier Users prospectively, grandfathering
the treatment of all Carriers Users who are parties to a Carrier Agreement at the time of such
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adjustment or (if) treat Carrier Users in accordance with the terms of the "most favored nations"
. provision in Section 7.6 of the Carrier Agreement dated the date hereof among the Permittee,
BRAM and EurckaGGN. :

(¢)"  Subject to the provisions of Section 9(b) hereof, upon notice to the
Permittee by the Port Anthority that any of BRAM’s operations unreasonably interferes with the
operations of the WTC Facility, the Permittee shall cause BRAM to forthwith cease such |
operations or otherwise cure such interference. '

, ) _Section 3. Term

The term of the permission granted hereunder to the Permittee to operate the WTC Fiber

‘Backbone System shall commence on the date the Port Authority issues final approval of the
Permittee’s Construction Application and complete plans and specifications for the WTC Fiber.
Backbone System for the North Tower Building (the said date being hereinafter referred to as the
“WTC Commencement Date”) and shall, unless sooner terminated, expire on the first to occur of
(i) the day preceding the fifteen (15%) anniversary of the WTC Commencement Date or (ii)
December 31,2016 (the said term sométimes in this Agreement called the “WTC Term”).
Notwithstanding the provisions of Sections 4 and 34 of the TNAS Agreement, the Permittee
shall not have any right to extend the term of the permission granted to the Permittee under this
Agreement with-respect to WTC Fiber Backbone System Operations.

Section 4. \Fces
o . ACCESS FEE

The Permittee shall pay to the Port Authority a WTC Access Fee of One Hundred _
- Twenty-five Thousand Dollars ($125,000) on the date of the full execution of this Agreement.

I. MINIMUM FEES

() Subject to Section 12 hereof in the case of New Competition, the
- Permittee shall pay to the Port Authority minimum fees (the "WTC Minimum Fees") separately
for each Annual Period during the WTC Term for the privileges described in this Agreement at
the annual rates set forth below, payable as follows:

(1) With respect to the First Annual Period of the WTC Term, no
WTC Minimum Fees shall be payable. :

(2)  With respect to the portion of the WTC Term from and after the
first anniversary of the WTC Commencement Date to the expiration date of this Agreement, in
arrears, in quarterly installments commencing on the last day of the first month following the end
of the calendar quarter in the calendar year 2002 during which quarter the first anniversary of the

- WTC Commencement Date occurs, and continuing on the last day of each Janmary, April, July
and October thereafter, including the first said date following the expiration date of this
; Agiéement, in each case with respect to the calendar quarter ending on the last day of the
preceding month. For example, the quarterly installment, if any, of the WTC Minimum Fees for -
: . | the calendar quarter commencing January 1, 2003 and ending March 31, 2003 shall be payable
on April 30, 2003. The TNAS Agreement is hereby amended to reflect that, solely with respect
to the payment of the WTC Minimum Fee, it shall be an event under Section 20 of th_e TNAS
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Agreement entitling the Port Authority to terminate same if the Permittee shall fail, duly and
punctually to pay the WTC Minimum Fee when due to the Port Authority and such failure
continues for a period of fifteen (15) days (rather than the 10 days set forth in the TNAS

- Agreement) after the Permittee's actual receipt of a notice of default thereof from the Port
Authority. ,

- (b)  Subjectto rcdﬁ_ction pursuant to Section 12 hereof in the case of New
Competition, the WTC Minimum Fces are ag follows:

(D) . For the Second Annual Period, in the sum of Two Hundred Fifty

" Thousand Dollars ($250,000), prorated for the period from the first anniversary of the WTC
.Commencement Date to December 31, 2002.

(i)  For the Third, Fourth, and Fifth Annual Penods the surn of Two
Hundred Flf’cy Thousand Dollars ($250,000) per period.

(m) For the Sixth Annual Period, thc sum of Two Hundrcd Fifty
Thousand Dollars ($250, 000) prorated for the period from January 1 of such calendar year to the
day preceding the fifth anniversary of the WTC Comimencement Date and Five Hundred
Thousand Dollars ($500,000) prorated for the period from the fifth anmversary of the WTC

. Commenccmcnt Date to December 31 of such year.

(iv)  Por the Seventh, Bighth, Nmth and Tenth Annual Periods, the sum

 of Five Hundred Thousand Dollars ($500,000) per Annual Period.

(v)  For the Eleventh Annual Period, thc sum of Five Hundred
Thousand Dollars ($500, 000) prorated for the period from January 1 of such calendar year to the
day preceding the tenth anniversary of the WTC Commencement Date and Seven Hundred Fifty

_ Thousand Dollars ($750,000) prorated for the period from the tenth anniversary of the WTC
- Commencement Date to Dcccmbcr 31 of such year.

(vi) For the Twelfth and Thirteenth Annual Periods, the sum of chcn
Hundred Fifty Thousand Dollars ($750,000) per Annual Period.

(vii)  For the Fourteenth Annual Period, the sum of Seven Hundred Fifty
Thousand Dollars ($750,000) proratcd for the period from January 1 of such calendar year to the
day preceding the thirteenth anniversary of the WTC Commencement Date and Exght Hundred
Fifty Thousand Dollars ($850,000) prorated for the period from the thirteenth anniversary of the
WTC Commencement Date to December 31 of such year.

(viii) For the Fifteenth Annual Period, the sum of E1ght Hundred F1fty
Thousand Dollars ($850,000).

(ix)  For the Sixteenth Annual Period, the sum of Bight Hundred Fifty
Thousand Dollars ($850,000) prorated for the period from Jamiary 1 of such calendar year to the
end of the WTC Term.

' (c) - The Permittee shall not be personally liable for the payment of the WTC
Minimum Fees and the Permittee’s liability under the TNAS Agreement for payment of the:
WTC Minimum Fees shall be limited to and shall be enforceable only out of the WTC Gross.
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Receipts actually in the possession and control of the Permittee, including without limitation
WTC Gross Receipts received by the Permittee after the accrual of the obligation to remit the
WTC Minimum Fee to the Port Authority, or receivable by the Permittee. The lien of any
judgment against the Permittee in any proceeding instituted on, under or on connection with the
failure to pay all or any portion of the WTC Minimum Fees shall not extend to any property
owned by the Permittee other than WTC Gross Receipts actually in the possession and control of
the Permittee at or after the commencement of such proceeding or receivable by the Permittee at -
or after such time, provided that with respect to each WTC Minimum Fee then due and owing to
the Port Authority, the Permittee has remitted to the Port Authonty all Gross Receipts received

. by the Permittee during the One Hundred Twenty (120) day period prior to the date such WTC

Minimum Fee was due and payable to the Port Authority (whether such remittance was applied
to that WTC Minimum Fee installment or any other. .

M. VARIABLEFEE

(a)  The Permittee shall pay to the Port Authority a WTC Variable Fee for
each Annual Petiod during the WTC Term. The WTC Variable Fee shall be determined by
ascertaining separately for each Annual Period the WTC Adjusted Gross Recetpts Fee :
Component and subtracting from the amount thug determined the WT'C Minimum Fees payable
for such Annual Period, including, without limitation, any applicable proration or equitable .

adjustment of such WTC Minimum Fees. No other proration of the WTC Variable Fee shall be .
applicable.

(b) (i) The WTC Variable Fee shall be payable in guarterly installments and

_ computed, at the percentage rates set forth below, based on the reasonably determined projection -

of the amount to be due for the entire Annual Period prepared by the Permittee and approved by
the Port Authority, such approval not to be unreasonably withheld, not later than sixty (60) days
prior to the commencement of each Annual Period. The WTC Variable Fee shall be payable for
each Annual Period in equal quarterly installments on the last day of January, April, July and
October, in each case with respect to the calendar quarter ending on the last day of the
immediately preceding calendar month (for example, the Variable Fee shall be payable on -

July 31 for the calendar quarter April 1 to June 30) and for every calendar quarter or part thereof

thereafter in any Annual Period during the WTC Term. The TNAS Agreement is hereby
amended to reflect that, solely with respect to the payment of the WTC Variable Fee, it shall be
an event under Section 20 of the TNAS Agreement entitling the Port Authority to terminate same

if the Permittee shall fail, duly and punctually to pay the WTC Variable Fee when due to the Port

Authority and such failure continues for a period of fifteen (15) days (rather than the 10 days set

forth in the TNAS Agreement) after the Permittee's actual recmpt of a notice of default thereof
from the Port Authority.

(i)  Within sixty (60) days following the end of each Annual Period,
the Permittee shall compute the actual amount of the WTC Adjusted Gross Receipts Fee

. Component for the Annual Period and compute the WTC Variable Fee. In the event the actual

WTC Variable Fee shall exceed the total of the quarterly installments actually paid by the
Permittee with respect to such Annual Period, the Permittee shall pay to the Port Authority the

difference between the actual WTC Variable Fee for the preceding Annual Period and the total

of the said quarterly installments paid by the Permittee. In the event the total of the said
quarterly installments paid by the Permittee to the Port Authority shall exceed the actual WTC
Variable Fee for the preceding Annual Pcnod, the Port Authority shall credit the amount of such
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excess to the Permittee. In either such case, the required payment shall be made not later than

‘ten (10) business days following the date of the notice from the Permittee to the Port Authority

setting forth its computation of the actual WTC Variable Fee for the immediately preceding
Annual Périod.

IV.  FEE RELATED DEFINITIONS

“Annual Period” shall mean as follows: the period from the WTC Commencement Date
to the first anniversary thereof shall be the First Annual Period, the period from the first

* anniversary of the Commencement Date to the next occurring December 31 shall be the Second

Annual Period, the period from the next occurring January 1 to December 31 shall be the Third
Annual Period and the period from each next occumng January 1 to December 31 shall be the

" next occurrmg Annual Period.

“WTC Adjusted Gross Receipts” shall mean, for each Annual Period, Gross Receipts
reduced by the sum of: (i) Five Percent (5%) of WIC Gross Receipts for such Annval Period
(which represents an allowance for administrative costs), and (i) the annual amortization (with
an allowance for interest equal to 11% per annum), over the remainder of the WTC Term, of
capital expenditures made by the Permittee or BRAM, in an aggregate principal amount not to

- exceed Two Million One Hundred Thousand Dollars ($2,100,000), which expenses shall be of -

the type and approximately within the estimated amounts set forth on the construchon cost
budget attached to the WTC Fiber Backbonc Agreement as Exhibit "F".

“WTC Ad_]usted Gross Rccclpts Fee Component’ > shall mean:

(1)  For the First Annual Period to and including the Elcventh Annual
Period: Flﬂy five Percent (55%) of WTC Adjusted Gross Rece1pts

(2)  For the Twelfth Annual Perlod, the Thirteenth Annual Period and
the Fourtccnth Annual Period, the Fifteenth Annual Period and the Slxteenth Annual Period:
Sixty Percent (60%) of WIC Adjusted Gross Rcccxpts

WTC Gross Receipts” shall mean all monies received or receivable in an Annual Period
by the Permittee (unless and until any amount is deemed by BRAM to be uncollectible in ,
accordance with generally accepted accounting principles) for the use, as provided in Section 1
of this Agreemcnt, of the WTC Fiber Backbone System to be installed by the Permittee, pursuant

" to the provisions of Section 2, in the WTC Facility, including, without lirnitation, any monies

received or receivable by the Permittee or BRAM relating to the use of, entrance to, or access to

- the WTC Fiber Backbone System or the fiber optic cable installation related thereto, and the

proceeds from any sale by the Permittee of the Warrant (as defined in Section 10) or the common
stock underlying the Warrant less the applicable exercise price, sales commissions and rclaied
charges, but excluding the NYTP Minimoum Fee and the BRAM Shortfall Payment, each as

~ defined in the WTC Fiber Backbone Agreement. WTC Gross Receipts shall include all revenues

from the use of the WTC Fiber Backbone System as aforesaid except for (i) any fees received by
BRAM or the Permittee from tenants at the WTC as payment for services rendered connecting

‘'such tenants to the In-Building System through the constructicn of horizontal runs, and (ii) any

surns collected and paid out for any sales tax, direct excise tax, or any govemmcntal or
regulatory fees or any other pass-through or ancillary fees that the Permittee is required by law to -
collect and upon which it derives no revenue or profit.
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V. ACCRUAL OF WTC MINIMUM FEE

Notwithstanding any other provision of this Agreement including this Section 4,
the Permittee shall not be obligated to make any quarterly payment of the WT'C Minimum Fee to

~ the extent such payment exceeds the WTC Adjusted Gross Receipts attributable to such quarter;

provided, however, that the portion not paid shall accrue and bear interest at an annual floating
rate equal to the prime rate (as published from time to time by the Citibank (N.A.) or its ,
successor) plus three percent (3%} (“Accrued Minimum Fees”). Accrued Minimum Fees shall
be due and payable with each succeeding quarterly WTC Minimum Fee payment, but only to the

_extent that the WTC Adjusted Gross Receipts attributable to such later quarter exceed the greater

of (i} the WTC Adjusted Gross Receipts Fee Component for such quarter or (i) the WTC
Minimum Fee for such quarter. The remaining portion of any Accrued Minimum Fees shall
continue to be accrued but shall not become due and payable (even on termination) except to the
extent set forth above, provided, however, that if at any time the Accrued Minimum Fees exceed
an amount equal to (y) if prior to the expiration of the Fifth Annual Period, the sum of Five
Hundred Thousand Dollars ($500,000), or (z) if after the expiration of the Fifth Annual Period,
the WTC Minimum Fee for the current Annual Period, the Port Authority shall have the right to
terminate this Agreement, as and to the extent it applies to the World Trade Center (subject to the
Permittee's rights under Section 7(b) hereof), and the WTC Fiber Backbone Agreement on 15

‘days written notice to BRAM and the Permittee, in which case the Permittee shall use its best

efforts to cause BRAM to pay to the Port Authority the applicable amount described in (y) and

(z) above (and only said amount) as a liquidated damage, as well as all other fees due hereunder
for the quarterly period in which such termination occurs (pro rated through the termination -
date). After such termination, and subject to the Permittee's rights under Section 7(b) hereof,, the -

- Permittee shall use its best efforts to cause BRAM to comply in full with its obligations under

Sections 13 (solely with respect to actions or omissions occurring on or prior to the termination

_ date), 23 (without exception for the BRAM Eqmpment) 30(111) and 30(1v) of the WTC Fiber

Backbone Agreement.

Section 5. Installation of the WTC Fiber Backbone System

(a) Section 7 of the- TNAS Agreement shall not be applicable to the “WTC

~ Fiber Construction Work” (as hereinafter defined) to be performed by the Permittee in

connection with the WTC Fiber Backbone System; in lieu thereof, the provisions of this Section
5 shall govern the WTC Fiber Construction Work in all respects. The Permittee shall perform, at
its sole cost and expense, all installation work required to prepare the WTC Facility for the
Permittee’s WTC Fiber Backbone System Operations in accordance with the Port Authority
approved Construction Application (as hereinafter defined), including the installation of all
transmmitters, receivers, Sumitomo “FutureFlex” fiber optic conduit, fiber optic cabling and other
equipment in the WTC Facility and the construction of all associated improvements in the WTC
Facility appurtenant to the operation of the WTC Fiber Backbone System, except for the
installation obligations of the Carrier Users under their Carrier Agreements (the work described

. in this Section 5 being hereinafter referred to as the “WTC Fiber Construction Work").

Installation of equipment by Carrier Users shall be subject to approval by the Port Authority in

~ accordance with its usnal procedures regarding the installation of such equipment.

() (1) The Permittee shall be responsible at its sole expense for retaining all |
architectural, engineering and other technical consultants and services as may be reasonably
directed by the Port Authority for, and for developing, completing and submitting procedures for,
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; - the installation of all equipment and the construction of all improvements appurtenant to the
. : operation of the WTC Fiber Backbone System. Prior to retaining any licensed architect,

- professional engineer or other technical consultant in connection with the WTC Fiber
Construction Work, the name or names of said licensed architect, professional engineer or other
technical consultant shall be submitted to the Port Authority for its approval. The Port Authority
shall have the right to disapprove, on a non-arbitrary and non-capricious basis, any licensed
architect, professional engineer or other technical consultant who may be unacceptable to it and
shall notify the Permittee of the basis for such disapproval, and shall approve in advance the
Permittee’s contract with each such licensed architect, professional engineer or other technical

. consultant, which approval shall not be unreasonably withheld, dclaycd or conditioned. The Port

Authority hereby approves the retention by the Permittee of BRAM in connection with the
performance of the WTC Fiber Construction Work.

(i) (1) Prior to the commencement of any WTC Fiber Construction
Work at any building of the WTC Facility, the Permittee shall submit to the Port Authority for
its approval a Tenant Alteration Application (hereinafter called the “Construction Application”),
. in the form supplied by the Port Authority, and containing such terms and conditions as the Port
Authority may include, setting forth in detail by appropriate plans and specifications the WTC
Fiber Construction Work the Permiftee proposes to perform at such WTC Facility building and
the manner of and time periods for performing such work, as more particularly described in
Section 5(c) below. The data to be supplied by the Permittee shall identify separately each of the
items constituting the WTC Fiber Construction Work and shall describe in detail the
| improvements, fixtures, equipment, and systems to be installed by the Permittee. The plans and
. o - specifications to be submitted by the Permittee shall be in sufficient detail for a contractor to
‘ . .. perform the WTC Fiber Construction Work and shall bear the seal of a licensed architect or
professional engineer who shall be responsible for the administration of the WTC Fiber
Construction Work in accordance with the Port Authority's requirements. In connection with the
review by the Port Authority of the Permittee's submission under this Section 5, the Permittee
shall submit to the Port Authority, at the Port Authority's request, such additional data, detail or
information as the Port Authority may require for such review. The Port Authority shall not
impose a fee for its review of the Construction Application. Following the Port Authority's
receipt of the Permittee’s Construction Application, the Port Authority shall give its written
-approval or rejection thereof, or shall request such modifications thereto as the Port Authority
- may find necessary or appropriate. The Permittee shall not engage any contractor or permit the
use of any subcontractor unless and until each such contractor or subcontractor, and the contract
such contractor or subcontractor is operating under, have been approved by the Port Authority.
The Permittee shall include in any such contract or subcontract such provisions as are required
pursuant to the provisions of this Agreement and the Construction Application approved by the
Port Authority, including, without limitation thereto, provisions regarding labor harmony. If
there is any conflict between the terms of the Construction Application and the TNAS
Agreement, the terms of the TNAS Agreement shall control.

(2)  The Port Authority shall review the Construction Application and
all plans and specifications submitted by the Permittee therewith and will furnish its comments
regarding the same to the Permittee within fifteen (15) business days afier its receipt thereof.
The Port Authority will also review and comment on any corrected, modified or amended plans

: . and specifications resubmitted to the Port Authority by the Permittee within fifteen (15) business
, ' days after receipt of any such resubmission. The Permittee hercby agrees that the Port Authority
shall have no responsibility, liability or obligation to the Permittee in the event the Port Authority
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fails to respond to any such submission or resubmission of the Construction Application by the

? . Permittee within the time periods set forth above, including any obligation to provide a

reimbursement, rent credit or other rent concession except as provided in subparagraph (3)
below.

(3)  Inthe event the Port Authority does not furnish its comments upon
the submission or resubmission of the first, and only the first, Construction Application
(submitted by the Permittee) within the time periods set forth in subparagraph (ii) above, the
Permittee may notify the Port Authority in writing that it proposes to terminate the TNAS

. Agreement with the effect of expiration solely with respect to the WTC Fiber Backbone System
. and if the Port Authority does not within ten (10) business days thereafter furnish its comments
to the Permittee, then the Permittee may, upon ten (10) days prior written notice to the Port.
Authority, terminate the TNAS Agreement and the TNAS Agreement shall thereupon expire
solely with respect to the WTC Fiber Backbone System as if it had expired on that date and the
‘Port Authority shall refund the WTC Access Fee to the Permittee, and shall (as applicable) either
refund the Security Deposit or return the letter of credit described in Section 13 below to BRAM.

(iiiy (1) The Permittee hereby assumes the risk of loss or damage to all
of the WTC Fiber Construction Work prior to the completion thereof and the risk of loss or
damage to all property of the Port Authority, its lessees and permittees arising out of or in
connection with the WTC Fiber Construction Work unless such loss or damage is cansed by the
gross negligence or willful misconduct of the Port Authority, its employees or agents. In the
event of any such loss or damage, the Permittee shall forthwith repair, replace and make good the
WTC Fiber Construction Work and the property of the Port Authority, its lessees and permittees. -

. The Permittee shall, and shall requite each of its contractors to indernmify the Port Authority and
its Commissioners, officers, agents and employees from and against all claims and démands, just
or unjust, by third persons (including the Commissioners, officers, agents and employees of the
Port Authority) against the Port Authority and its Commissioners, officers, agents and
employees, arising or alleged to arise out of the performance of the WTC Fiber Construction

- Work or based upon any of the risks assumed by the Permittee in this Agreement or any breach
hereof, and for all loss and expense incurred by it and by them in the defense, settlement or
satisfaction thereof, including without limitation thereto, claims and demands for death, for
personal injury or for property damage, direct or consequential, whether they arise from acts or
omissions of the Permittee, any contractors of the Permittee, the Port Authority, third persons, or
from acts of God or the public enemy, or otherwise, excepting only claims and demands which
result solely from the gross negligence or willful misconduct of the Port Authority occurring
subsequent to commencement of the WTC Fiber Construction Work; provided, however, the
Permittee shall not be required to indernnify the Port Authority where indemnity would be
precluded by Section 5-322.1 of the General Obligations Law of the State of New York. The

Permittee shall cause each such contractor and subcontractor to obtain and maintain in force such. -

insurance coverage and performance bonds as the Port Authority may specify, including, without
hmitation, a contractual hablhty endorsement to cover the indemnity obhgatlons assumed by the
- Permittee pursuant to the prowsmns of this paragraph

(2)  Ifso directed, the Permittee shall at its own expense defend any
suit based upon any claim or demand described in subparagraph (1) abové (even if such suit,
claim or demand is groundless, false or fraudulent), and in handling such it shall not, without
obtaining express advance permission from the General Counsel of the Port Authority, raise any
defense involving in any way the jurisdiction of the tribunal over the person of the Port
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Authority, the immunity of the Port Authority, its Commissioners, ofﬁccrs agents or employees,

. the governmental nature of the Port Authority or the provision of any statutes respecting suits

o against the Port Authority. The Permittee shall not be liable for any fees and expenses of
separate counsel representing the Port Authority, other than the reasonable costs of investigation. .
The Permittee shall not be liable for any settlement of any action, proceeding or suit, which
settlement is effected by the Port Authority without the prior written consent of the Permittee,
which shall not be unreasonably withheld. If the Permittee shall not grant its consent as provided
above, such action, proceeding or suit shall thereafter be defended by the Permittee, at its sole
cost and expense, subject to the limitations set forth above in this subparagraph (2).

(iv) The WTC Fiber Construchon Work shall be performed by the
Permiittee in accordance with the Construction Application and final plans and specifications
approved by the Port Authority, shall be subject to inspection by the Port Authority during the
progress of the WTC Fiber Construction Work and after the completion thereof, and the
Permittee, upon direction from the Port Authority to do so, shall stop the performance of any
portion of the WTC Fiber Construction Work which is not being performed in accordance with
the above and redo or replace at its own expense any WTC Fiber Construction Work not done in
- accordance therewith. The Permittee shall also supply the Port Authority with “as-built”
drawings in such form and number as are reasonably requested by the Port Authority, and the
Permittee shall keep said drawings cutrent during the term of the permission granted under this
Agreement. No changes or modifications to any WTC Fiber Construction Work shall be made
~ without the prior consent of the Port Authority (other than routine, de minimus modifications
: that are consistent with Prudent Engineering and Operating Practice, notice of ,, notice of which is glvcn to
. " the Port Authority prior to the making of such modification).

(v) Any dmputc between the Port Authonty and the Permittee
regarding whether or not any Construction Application submitted by the Permittee ‘should be
approved by the Port Authority shall be handled pursuant to Section 26 of the TNAS Agreement.

(vi)  The Permittee shall pay or cause o be pa.ld a]l claims lawfully
made agamst it by its contractors, subcontractors, material supphcrs and workers, and all claims
lawfully made against it by other third persons arising out of or in connection with or because of
the performance of the WTC Fiber Construction Work, and shall cause its contractors and
subcontractors to pay all such claims lawfully made against them, provided however, that
nothing herein contained shall be construed to limit the right of the Permittec to contest any
claim of a contractor, subcontractor, material supplier or worker or other person, and no such
claim shall be considered to be an obligation of the Permittee within the meaning of this
paragraph unless and until the same shall have been finally adjudicated. The Permittee shall use
commercially reasonable efforts to resolve any such claims and shall keep the Port Authority
fully informed of its actions with respect thereto. Without limiting the generality of the
foregoing, the Permittee shall use reasonable efforts to ensure that all of the Permittee’s
construction contracts, (and for the purposes of this Agrecment, the WTC Fiber Backbone

- Agreement shall not constitute a construction contract), in accordance with all Laws, provide as
follows: “If (1) the Contractor fails to perform any of its obligations under this Contract,
; including its obligation to pay any claims lawfully made against it by any material supplier,
subcontractor, worker or any other third person which arises out of or in connection with the
. performance of this Contract, (2) any claim (just or unjust) which arises out of or in connection
with this Contract is made against the Permittee, or (3) any subcontractor under this Contract
fails to pay any claims lawfully made against it by any material supplier, subcontractor, worker
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. or any other third person which arise out of or in connection with this Contract or if in the
. Permittee’s opinion any of the aforesaid contingencies is likely to arise, then the Permittee shall
. have the right, in its discretion, to withhold out of any payment (final or otherwise and even
though such payments have already been certified as due) such sums as the Permittee may deem
ample to protect it against delay or loss or to assume the payment of just claims of third persons,
and to apply such sums as the Permittee may deem proper to secure such protection or to satisfy =
such claims. All sums so applied shall be deducted from the Contractor’s compensation.
Omission by the Permittee to withhold out of any payment, final or otherwise, a sum for any of
the above contingencies, even though such contingency has occurred at the time of payment,
: ~_ shall not be deemed to indicate that the Penmittee does not intend to exercise its right with
. respect to such contingency. Neither the above provisions for the rights of the Permittee to -
o withhold and apply monies nor any exercise or attempted exercise of, or omission to exercise,
~ such right by the Permittee shall create any obligation of any kind to such material suppliers,
subcontractors, workers or other third persons. Until actual payment is made to the Contractor,
its right to any amount to be paid under this Contract (even though such payments have already
been certified as due) shall be subordinate to the rights of the Permittee under this provision.” .

(c) (i) The Permittee shall not commence any WTC Fiber Construction Work
~ prior to the WTC Commencement Date and until the Construction Application and plans and
specifications covering such work have been finally approved by the Port Authority. The
Permittee recognizes that its obligation to pay fees, including, without lirnitation, the WTC
. Access Fee and the WTC Minimum Fee under this Agreement shall commence on the date of
S this Agreement even though the WTC Fiber Construction Work will not yet then have been
. commenced or completed. ' : : '

(ii). The Permittee shall submit a Construction Application for the
WTC Fiber Construction Work at the North Tower Building within sixty (60) days following the
execution of this Agreement and a Construction Application for the WTC Fiber Construction
Work at the South Tower Building within one hundred fifty (150) days following the execution -
of this Agreement. In the alternative, the Permittee may, at its option, submit one Construction
Application covering the WTC Fiber Construction Work to be performed at both the North
Tower Building and the South Tower Building. The Permittee shall use its best efforts to
commence the performance of the WTC Fiber Construction Work at the WTC Facility within
fifteen (15) days following the approval of the Construction Application and shall diligently
pursue the completion of the WTC Fiber Construction Work. The Permittee shall complete the
installation of the WTC Fiber Construction Work in the North Tower Building on or before July
31,2001 and in the South Tower Building on or before October 31, 2001, In the case of any
~ WTC Fiber Construction Work at the Northeast Plaza Building or the Southeast Plaza Building,
the Permittee shall be permitted to commence construction in either or both of such buildings
until December 31, 2006, at which time its right and obligation to construct the In-Building
System in such buildings shall expire. The Permittee may, at its option, submit a Construction
Application covering the WTC Fiber Construction Work to be performed in the Northeast Plaza
- Building and/or a Construction Application covering the WTC Fiber Construction Work to be
performed in the Southeast Plaza Building, or one application covering both. In addition, the
‘L Peftnittee shall be required to commence construction in each such building if either (1) at least
ten percent (10%) of the tenants in such building, provided such tenants occupy at least fifteen
{ . percent (15%) of the rentable square feet of such building, have agreed to utilize the WTC Fiber
Backbone System through Carrier Agreements with Carrier Users or otherwise; or (if) tenants
occupying at least twenty percent (20%) of the rentable square feet of such building have agreed
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to utilize the WTC Fiber Backbone System through Carrier Agreements with Carrier Users or

. otherwise. Any of the deadlines for completion of the WTC Fiber Construction Work set forth

L in this paragraph shall be subject to extension for causes or conditions beyond the control of
Permittee, including without limitation any failure of the Port Authority to approve any

- -~ Construction Application on a timely basis. ‘With respect to the WTC Fiber Construction Work,

- the format of the certificate required pursuant to Section 8 of the TNAS Agreement shall be
reasonably specified by the Port Authority in advance, and the categories required thereon shall
be reasonably established by the Port Authonty in advance.

. (d)  The Permittee shall be solely responsible for the plans and spcmficahons
used by it and for the adequacy or sufficiency of such plans and specifications, and all the
improvements, fixtures, and equipment depicted thereon or covered thereby, regardless of the .
consent thereto or approval thereof by the Port Authority or the incorporation therein of any Port
Authority requirements or recommendations. The Port Authority shall have no obligation or

liability in connection with the performance of any of the WTC Fiber Construction Work or for
the contracts for the performance thereof entered into by the Permittee. The Permittee hereby
releases and discharges the Port Authority, its Commissioners, officers, representatives and -
employees of and from any and all liability, claims for damages or losses of any kind, whether
legal or equitable, or from any action or cause of action arising out of or in connection with the
performance of any of the WT'C Fiber Construction Work pursuant to the contracts between the
Permittee and its contractors except for any of the foregoing caused solely by the gross
negligence or willful misconduct of the Port Authority. The Permittee shall use commercially
reasonable efforts to make arrangements for the extension to the Port Authority of all warranties

. * extended or available to the Permlttec or BRAM in connection with the WT'C Fiber Construction .
- - . Work. :

()  (i)As between the Permittee and the Port Authority, the Port Authority
shall be and remain responsible for the clean-up, removal and disposal, response or remediation
of any and all Hazardous Substances which were not placed at the WTC Facility by the Permittee
or its officers, employees, guests, invitees and other representatives which could subject any
Person to liability for costs of cleanup, removal, response or remediation under any
Environmental Laws; provided however, the Port Authority shall have the right-to direct the

- Permittee to alter, in a commercially reasonable manner (i.e., if an alteration or modification is
less expensive than performing a clean-up, removal and disposal or a remediation), the location
of any WTC Fiber Construction Work or otherwise modify, in a commercially reasonable
manner (i.e., if an alteration or modification is less expensive than performing a clean-up,
removal and disposal or a remediation), the plans and specifications for any WTC Fiber
Construction Work in order to investigate the need for any clean-up, removal and disposal,
response or remediation. The Permittee shall consult with the Port Authority prior to preparing

. its plans and specifications to minimize any disturbance to-any Hazardous Substance.

(ii) The Permittee shall promptly adwsc the Port Authority of any

. environmental findings by the Permittee during the performance of the WT'C Fiber Construction

Work which suggest that any Hazardous Substance has been or may be disturbed by the
: peiformance of the WTC Fiber Construction Work. The Port Authority shall have the right to

. direct the Permittee to stop the performance of the WTC Fiber Construction Work at any
. location where it is reasonably expected such work will disturb any Hazardous Substance. The
Port-Authority shall thereafter promptly commence the performance of any appropriate or
required environmental testing at such location, The Port Authority and the Permittee shall
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f promptly discuss appropriate modifications to the WTC Fiber Construction Work as provided in
. subparagraph (i), above. :

_ (ili)  As between the Permittee and the Port Authority, the Permittee
shall be responsible for the clean-up, removal and disposal, response or remediation of any and
all Hazardous Substances which could subject any Person to liability for costs of clean-up,
removal, response or remediation under any Environmental Laws and which arise out of or result
~ from (1) the use or occupancy of the WTC Fiber Backbone System by the Permittee or its
- officers, employees, guests, invitees, contractors and other representatives, or (2) any acts or
_omissions of the Permittee or any of the aforesaid in connection with the WTC Fiber Backbone
System; provided that the Permittee shall not be responsible under this subparagraph (iii) with
respect to any Hazardous Substances to the extent the Port Authority is responsible for such
Hazardous Substances under subparagraph (i) above.

_ " (f)  The Permittee understands that there may be other communications and
utility lines and conduits located in portions of the WTC Facility where the Permittee will
- operate the WTC Backbone System. The Port Authority will use commercially reasonable
efforts to (i) permit the Permittee to inspect the said portions of the WTC Facility prior to the
commencement by the Permittee of the design of the WTC Fiber Backbone Facility and (ii)
make available to the Permittee its records to the extent the same are available, in an effort to
-identify to the Permittee the location of such communication and utility lines which may
interfere with the WTC Fiber Construction Work proposed by the Permittee. The Port Authority
. hereby disclaims any warranty or representation to the Permittee that such records are accurate.
_ The Permittee agrees to design the Construction Work so as to eliminate or minimize the need
. _ for relocation of any such communications and utility lines.. . -

~(g)  Upon completion of the WTC Fiber Construction Work at (i} the WIC

Facility, or (ii) separately with respect to (w) One World Trad€ Center, (x) Two World Trade
Center, (y) the Northeast Plaza Building and (z) the Southeast Plaza Building, the Permittee shall
supply the Port Authority with a certificate signed by a responsible officer of the Permittee and
by the licensed architect or professional engineer who sealed the Permittee's plans pursuant to
the provisions of this Section certifying that all or one of the portions specified above, of the
WTC Fiber Construction Work has been performed in accordance with the approved plans and
specifications covering such work, in accordance with the provisions of this Agreement and in
compliance with all applicable laws, ordinances, governmental rules, regulations and orders,
The Port Authority will inspect the WTC Fiber Construction Work or a portion thereof as
specified above at the WTC Facility and if the same has been completed as certified by the
Permittee and the Permittee’s licensed architect or professional engineer, the Port Authority shall .
deliver a certificate to such effect to the Permittee within twenty (20) business days following the
Port Authority’s receipt of such certification, subject to the condition that all risks thereafter with
respect to the construction and installation of the WTC Fiber Construction Work or the portion
thereof as specified above and any liability therefor for negligence or other reason shall be bormne

- . by the Permittee. The Permittee shall not use or permit the use of the WTC Fiber Backbone
System or the portion thereof as specified above for the purposes set forth in this Agreement or
conduct WTC Fiber Backbone System Operations until such certificate relating to all or a portion
of the WTC Fiber Backbone System, as the cise may be, is received from Port Aathority.

: . & (h)  Except as may otherwise be provided in the WTC Fiber Backbone

Agreement with respect to equipment owned by BRAM and in agreements between the
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Permittee and Carrier Users and WTC System End-Users (subject in both cases to the consent of

the Port Authority) with respect to equipment owned by Carrier Users or the WTC System End-

Users as the case may be, title to all fixtures and equipment (as defined in the NYUCC) forming
a part of the WTC Fiber Backbone System, including but not limited to the Sumitomo
“FutureFlex” fiber optic conduit, shall immediately vest in the Port Authority upen the first to
occur of affixation to the WTC Facility or the first use of such iterns in WTC Fiber Backbone
System Operations. The Permittee or BRAM shall each have the right to install replacements

for, and the right and the obligation to modify or repair, any or all of the foregoing fixtures and

equipment forming a part of the WTC Fiber Backbone Syster. Title to such replacements shall

. vest in the Port Authority in the manner provided above. Title to the fixtures and equipment so

replaced shall pass to the Permittee or to BRAM, as provided in the WTC Fiber Backbone
Agreement. Title to WTC Fiber Backbone System software licenses, equipment warranties and
service contracts, etc. to the extent the terms under which the Permittee or BRAM, as the case

. may be, has obtained the same, permit title therein to be transferred to the Port Authority, shall

vest in the Port Authority upon the execution thereof or at the first possible time thereafter as
title thereto may vest in the Port Authority. Title to all other assets forming a part of the WTC
Fiber Backbone System, including all intangible assets, shall remain vested in the Permittee or
BRAM, as provided in the WTC Fiber Backbone Agreement. The Permittee shall promptly
execute and deliver bills of sale and all other documents necessary or convenient in order to

~ evidence the fransfer of title to the Port Authority of all the itemns mentioned in this paragraph.

The Port Authority hereby grants to the Permittee (and through the Permittee, to BRAM) an
exclusive right to use all parts of the WTC Fiber Backbone System to which title is being
conveyed to the Port Authority pursuant to this Section 5 (h), which use shall be in the manner

- permitted by this Agreement. This right to nse shall commence upon the vesting of title to the
"+ Port Authority as hereinabove provided and shall continue throughout the term of the permission

granted to the Permittee to operate the WTC Fiber Backbone System.

- - (1) The Port Authority shall provide to the Permittee and BRAM, promptly
after the execution of this Agreement, a letter (i) stating that the Port Authority is a "public
corporation” within the meaning of New York State Department of Taxation and Finance
Regulation Section 529.2(a)}(2) and New York Tax Law Section 1116(a)(1), and (ii) describing
the proposed ownership and use of the equipment installed or to be installed pursuant to this
Agreement and the WTC Fiber Backbone Agreement as part of the WTC Fiber Backbone
System, which letter may be used by each of the Permittee and BRAM in its efforts to obtain a
sales tax exemption from New York State Division of Taxation and Finance with regard to its

“purchase of such equipment.

Section 6.  In-Kind Services

Upon the written request by the Port Authority therefor, from time-to-time the Permittee

“or BRAM shall, at no charge, install, operate and maintain for use by the Port Authority or one
~ or more affiliated entities designated by it, but not by the Net Lessee (as defined in Section 16)
. or any other assignee, successor or lessee of the Port Authority (including any assignee of its
rights under the TNAS Agreement) unless expressly and specifically agreed to in writing by the
- Port-Authority, a total of two fiber optic cable strands per floor to serve each floor then occupied

by the Port Authority in the WTC Facility, or such of the above-described floors as may then be
specified by the Port Authority; provided, however, in no event shall the Permittee or BRAM (i)
be required to provide more than five (5) fiber optic strands in the aggregate or (ii) be
responsible for the electronic connections at the end of each of the fiber optic strands.
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Section 7. Termination of WTC Fiber Backbone Agreement.

. . (8 ~ Notwithstanding anything contained in this Agreement to the contrary,

pursuant to Section 19(h) of the WTC Fiber Backbone Agreement, BRAM shall have the right at
any time, upon at least thirty (30) days notice to the Permittee and the Port Authority to terminate
the WTC Fiber Backbone Agreement before the end of the Temm, provided that before such
‘termination is effective, BRAM satisfies the terms and conditioris of such Section 19 (h),
including without limitation, paying to the Port Authority on or prior to the date of termination,
as lignidated damages, an amount (the "Port Authority Final Payment") equal to the greater of (i)
_the sum of Five Hundred Thousand Dollars ($500,000), or (if) an amount equal to the WTC
Minimum Fee for the entire Annual Period in which the termination date occurs plus an amount
equal to the WTC Minirmum Fee for the immediately preceding Annual Period (without taking
into account or off-setting any amounts otherwise due or paid by BRAM under the WTC Fiber
Backbone Agreement prior to the date of such termination). Upon such termination and the
satisfaction of the terms and conditions in such Section 19(h) and this paragraph, or upon a
termination of the WTC Fiber Backbone Agreement pursuant to Section 19(a) thereof and the
full compliance by BRAM with the requirements of the last sentence of such Section 15(a), the
Port Authority shall return to BRAM (as applicable) any remaining Security Deposit or the letter
of credit described in Section 13 below, and BRAM and EurekaGGN shall not have any further

~ rights against or obligations to the Port Authority under the WTC Fiber Backbone Agreement
(except as expressly set forth therein) and under the Nondisturbance Agreement. BRAM and
BurekaGGN shall be entitled to rely on this Section 7(a) as third-party beneficiaries thereof.

: (b)  If (i) BRAM exercises its right to terminate the WTC Fiber Backbone
. _ Agreement pursuant to Section 19(h) thereof and on o