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March 8, 2016 

Mr. Robert Longnecker 
Jovetree Capital 
165 W. 66th Street 
NYC, NY 10023 

Re: Freedom of Information Reference No. 16703 

Dear Mr. Longnecker: 

THE PORT AUTHORITY OF NY & NJ 

FOi Administrator 

This is in response to your February 18, 2016 request, which has been processed under the Port 
Authority's Freedom ofinformation Code, copy enclosed, for 1. a copy of the final contract 
with amendments between the P01i Authority and Boingo Wireless or its subsidiary New York 
Telecom Partners for the installation and operation of DAS and Wi-Fi networks at the World 
Trade Center. 2. If available, I would like to see minutes documents that discuss how competing 
RFP bids were analyzed and ranked. 

Please be advised that we have searched our files and found no documents responsive to item 2 
of the request. The records that may have been responsive to item 2, to the extent that they 
existed, were likely destroyed at The World Trade Center on September 11, 2001. 

Material responsive to item 1 of your request can be found on the Port Authority's website at 
http://corpinfo.panynj.gov/documents/16703-LPA/. Paper copies of the available records are 
available upon request. 

Ce1iain portions of the material responsive to your request are exempt from disclosure as, among 
other classifications, personal privacy and security. 

Please refer to the above FO[ reference number in any future c01Tespondence relating to your 
request. 

Very truly yours, 

Danny Ng 
FOI Administrator 

Enclosure 

4 World !rode Cente,; 18th 1/001 

I SO Greenwich r::treet 
New York, NY 10007 
T 212 435 3642 F. 212 435 7555 

http://corpinfo.panynj.gov/documents/16703-LPA/
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AGREEMENT 

TELECOMMlJNICAT~ONS NETWORK ACCESS SYSTEM 

THIS AGREEMENT, made as of the 26th day of August, 1999, by 
and between THE PORT AUTHOllTY OF NEW YORK AND NEW JERSEY 
(hereinafter called the· "Po.rt Authority•) a body corporate and 
pol,itic created_ by Compact between the Stat.es of NeW York· and New 
Jers~y, with the consent of the Congress of the United States of 
America and having an office at One World Trade Center, in the 
City, County and State of New York, and NEW YOJUC TELECOM 
PARTNERS, LLC, a limited liability company organized under the 
laws of the State of Delaware, having an office and place of 
business at 158 Third Street, Mineola, New York 11501, ·(herein­
after called the "Pennittee") Whose representative is :R,ichar_d J. 

DiGeronimo. 

W:CTNESSETH, THAT: 

NOW, THEREFORE, f6r and in consideration of the foregoing, 
and of the covenants and agreements herein contained·, the Port 
Authority and the Permittee hereby agree as follows: 

Section 1. pefinitions 

1\Additional Port Authority Facilities• shall have the 
meaning set forth in Section 2. 

~Adjusted Gross Receipts• shall have the meaning set forth 
in Section 5. 

"'Adjusted Gross R~ceipts. F~e Component• shall have the 
meaning set forth in Section 5. 

"'Airports• shall me·an the John F. Kennedy International 
Airport, LaGuardia Airport and Newark-International Airport, 
cOllectively. 



"Ancillary Towers# shall have the meaning set forth in 
Section 2. 

"Annual Period" shall have the meaning set forth in Section 
s. 

"Base Net Present Value Amountu shall have the meaning set 
forth in Section 36. 

"Base Unamortized Capital Amount# shall have the meaning set 
forth in Section 36. 

•sasic Port Authority Facilitiesn shall have the ·meaning set 
forth in Section 2. 

•Basic Port Authority Facilities cOnstruction.work 
Completion Date" shall mean the earlier to occur of: · Ci) the 
tenth (10th) day following the date on which the Port Authority 
has delivered certificates as provided for in Section 7Cg) Ci), 
With respect to all of the Basic Port Authority Facilities, or 
(ii)_ the date the System at each of the Basic Port Authority 
Facilities has been tested alld accepted by at least. Q~e C~l;t.µl~;;- ... 
Carrier User and one PCS Carrier User. 

"Billing Periods,, shall have the meaning set forth in 
section 44. 

•Business Days,, shall mean Mondays to Fridays, inclusive, 
legal holidays excepted. 

"Carrier Agreement,, shall have the meaning set ~orth in 
Secti,on 2. 

"Carrier Usersu shall have the meaning set ·fcirth in Section 
2. 

•causes or conditions beyond the control of the Port 
Authority,,, shall mean and include acts of God, ·the elements, 
we.ather conditions, tides, earthquakes, settlements, fire, -act~­
of Governmental authOrity, war, short'age or labor or materials,­
acts of third parties for which the Port Authority is not 
responsible,·. injunctions, strikes, boycotts, picketing, 
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slowdowns, work stoppages, labor troubles or disputes of every 
kind (including all those affecting the Port Authority, its 
contractors, suppliers or subcontractors) or any other condition 
or circumstances, whether similar to or different from the 
foregoing (it being.agreed that the foregoing enumeration shall 
not limit or be characteristic of such conditions or 
circumstances) which is beyond the control of the Port Authority 
or which could not be prevented or remedied by reasonable effort 
and at reasonable expense. 

•cellular Carrier Users• shall mean a Carrier User that 
provides •commercial Mobile Service• using frequencies assigned 
by the Federal Communications Commission for cellular 
tele_communications use prior to the designation of frequencies 
for use by •pcs Carrier Users• (as .hereinafter defined). 

•chief Engineer• shall mean the Chief Engineer of the Port 
Authority .. 

•commencement Date• shall have the meaning set forth in 
Section 4. 

•commercial Mobile Service" · shall have the meaning set.--fort.h- -
in 47 U.S.C. §332·(d) (1), as the same may hereafter be amended 
f-rom time-to-time. 

•consumption and Demandu shall have the meaning set forth in 
Section 44. 

•covered Facilities• shall have the mean~ng set forth in 
Se~tion 2. 

•Default Available CaShu shall have the meaning set forth in 
Section 25. 

•Facility" shall mean·one or more :facilities owned by or 
leased .to the Port Authority. 

~Governmental Authorityn or •Governmental AuthOrities• shall 
mean federal, state, municipal and other governmental 
authoritieS, boards aD.d agencies, except that neither term shall 
be- const~ed to include The Port Authority of New York and New 
Jersey. 
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"Gross Receipts" shall have the meaning set forth in Section 
5. 

"Gross Receipts Fee Co~ponentu shall have the meaning set 
forth in Section 5. 

"Hazardous Substances" shall include, without limitation, 
any pollutant, contaminant, toxic or hazardous waste, dangerous 
substance, potentially dangerou9 substance, noxious substance, 
toxic substance, flammable, explosive, radioactive material, urea 
formaldehyde foam insulation, asbestos, polychlorinated 
biphenyls(PCBs), chemicals known.to cause cancer or reproductive 
toxicity,· petroleum-and Petroleum products and other substances 
declared to be hazardous or toxic, or the removal of which is 
required, or the manufacture, preparation, production, 
generation, use maintenance, treatment, storage, transfer., 
handling or oWllership of.which is restricted, prohibited, 
regulated-or penalized by any Laws. 

"In Kind Services" shall have the meaning set forth in 
Section 16. 

"~n Kind Serv-ices Bu_dgeted Amount" shall have the meaning 
set forth in Section 16. -

"Initial System Capital Cost" shall have the meaning set 
·forth in Section 8. 

"Initial System Construction Work" shall have the Meaning 
set forth in Section 7. 

"Initi~l Term" shall have the meaning set forth in Section 
4. 

"Interim System Operator" shail have the meaning set forth 
in Section 25 • 

. "Laws" shall mean all laws, ordinances, orders, en:actm:ents, 
resolutions, rules, requirements, directives and regulations of 
any Governmental Authority now or at any time hereafter in effect 
as the same may be amended,or supplemented. 

"Loan_ Agreement" shall have the meaning set forth in Section 
25. 
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"Loan Amount" shall have the meaning set forth in Section 
25. 

"Local Multipoint Distribution Service" shall have the 
meaning set forth in 47 Code of Federal Regulations Parts 1 and 
101, as the same may hereafter be amended from time-to-time. 

"Minimum Fee• shall have the meaning set forth in Section 5. 

"Minimum Carrier User Annu.al Contribution" shall have the 
meaning· set forth in Section 5. 

"Minimum Paging Carrier User Annual Contributio.n" shall have 
the meaning s~t forth in Section 5. 

"NYUCC" shall mean the New York ·uniform Commercial Code 
(McKinney's Consolidated Laws). 

•obj ect·ionable Interference" shall have the meaning set 
forth in Section 46. 

"PCS Carrier Usersu shall mean a· Carrier User providing 
Conunercial Mobile Services for which a license from the Federal 
Communications Commission is required in·a personal 
co~ications service established pursuant to the proceeding 
~ntitled "Amendment to the Commission's Rules to Establish·New 
Personal Communications Services" or any suc~essor proceeding, as 
described in 47 u.s.c. Sec. 153 (27). 

•Partial Use Certificate• shall have the meaning set forth 
in Section 7. 

"Paging Only Carrier Agreement" shall have the meaning set 
forth in Section 2. 

~Paging Carrier User" shall have the meani~g set forth in 
Section 2. 

•Person• shall mean not only a natural person, .corporation 
-""· or other legal entity, but. shall also include two or more natural 

persons, corporations or other legal entities acting joiritly as ·a 
firm; partnership, unin~orpora"ted association, consor.tium, joint 
venture or otherwise. 
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•Personai Wireless Service" shall have the meaning set forth 
in 47 U.S.C. §332(c) (7) (C), a~ the same may hereafter be amended 
from time-to-time. 

"Port Authority Facility" shall mean one or more faci_lities 
owned by or leased to the Port Authority. 

"Port of New York District• shall have the meaning set forth 
in N.Y. Unconsolidated Laws §6403 (McKinney). 

"Project ~nder" shall have the meaning set forth. in Section 

"Prudent Engineering and Operating Practice• shall mean the 
practices, :methods and acts- (including those engaged ·in or 
approved by engineers and operators generally with respect to 
systems the same as or similar to the System) that in the 
exercise of reasonable judgment in light of the facts knowit. at 
the time a decision is made or an action is taken, would be 
expected to accomplish the desired result.in a workmanlike manner 
and in compliance with applicable laws and reliability a~d safety 
standards. 

•Renewal Term" shall have the meaning set forth in Section 
34. 

•Replacement Project Lender• shall have the meaning set 
forth in Section 25. 

•satellite-baSed ·cornrnunications· Service11: shall mean the 
services currently regulated under 47 Code of Federal Regulations 
Part 25, as the same may be amended from time-to-time.· 

•.system" shall have the meaning set forth in Section 2 • 

•system Operationsn shall have the meaning set forth in 
Section 2. 

"Taking or Conveyancen shall have the mealling set forth in 
Section 18. 

•Term" shall have the.meaning set forth in-Section 4. 
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"Tenant Alteration Application• shall have the meaning set 
forth in Section 7. 

"Termination Amount• shall have the meaning set forth in 
Section 36. 

"Tower Gross Receipts• shall have the meaning set forth in 
Section 5~ 

"Variable Fee• shall have the meaning set forth in Section 
5. 

section 2. scope of Agreement - Permittee's Rights of User 

(a) (i) The Permittee shall have the right to 
install, operate and maintain a wireless telecommunications 
network access system (the "System•) at the Port Authority 
Facilities specified in ·Exhibit A annexed hereto and hereby made. 
a part hereof for shared use-by those wireless communications 
carriers (•carrier Users•) that _have entered into, or subsequent 
to this date of this Agreement enter i~to,· a certain "Carrier 
Agreement• with the Permittee, in form satisfactoiy to the Port 
Authority, providing.for the use of the System solely for the 
purposes set forth in paragraph (c), below, and as-more fully 
described in the Carrier Agreement. Certain matters with respect 
to the Carrier Agreement are set forth in Section 27, below. The 
Permittee shall furnish the Port Authority with a true·copy of 
each fully-executed carrier Agreement it enters into with any 
Carrier User. The Pertriittee shall be obligated to install, 
operate and maintain the System in those Port Authority 
Facilities listed on-Exhibit A and designated as •Basic Port 
Authority Facilities• whether or not any Carrier User or Paging 
~arrier User has agreed to use the System at such Basic Port 
Authority Facilities. · The Permit tee Shall be obligated to 
_install, operate and maintain the System in one or more 
additional Port Authority Facilities listed on ~ibit· A and 
des~gnated as •Additional Port Authority Facilities,• provided 
however that ·the Permittee shall only be obligated tb inst~ll ,the 
System, or any components thereof, at an Additional.Port 
Authority Facility when one or more Cellular Carrier Users and 
o~e or more PCS C~rrier Users have each requested to use the 
System at such Additional Port Authority Facility pursuant ,to the 
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terms of its Carrier Agreement, provided however that the 
Permittee shall only be obligated to install the System, or any 
components thereof, (x) at the Port Authority Bus Terminal 
(•PABT•) when one or more Cellular Carrier Users (not including 
Bell Atlantic Mobile) and one or more PCS Carrier Users have each 
requested to use the System at the PABT, and. (y) in the Port 
Authority Trans-Hudson Corporation's (•PATH•) subterranean or 
enclosed ground rail transit tubes (as distinguished from its 
rail transit lines running in open areas at ground level and all 
portions of its passenger stations) when one or more Carrier 
Users: ·(i) have requested to use the System in all or part of the 
aforesaid PATH facilities and (ii) have agreed to pay or provide 
for the. payment o_f all of the costs of constructing the System in 
all or the portion of the aforesaid PATH facilities in which the 
System is to be constructed. Such obligation tO install shall 
pertain only to that part of the PA'rH facilities requested by 
such Carrier.Users. The Basic Port Authority Facilities, 
together with t.he Additional Port Authority Facilities in which 
the System is ~nsta11ea in accord~nce with the provisions of this 
Agreement, are sometimes hereinafter referred to as •covered 
Facilities.• Paging carrier Users using the System only in 
connection with the operati6n of paging devices Shall ~nter into 
a •paging Only carrier Agreement" with the Permittee with 'the 
consent of the Port Authority. 

(ii) The •summary Basis of Design• of the System, 
including the technical standards therefor, is contained in 
Exhibit B, annexed hereto and hereby made a part hereof. The 
installation, operation and maintenance of the System are 
hereinafter collectively referred to as the •system Operations." 

(b) In addition to System Operati_ons, the Permittee 
shall have the nOn-exclusiVe right to install radio transmission 
towers (•Ancillary Towers•) at locations at Port Authority 
Facilities aS and to the extent approved by the Port Authority in 
its sole and absolute discretion~ The Permittee may mount 
exterior antennas on Ancillary Towers, other existing towers or 
towers otherwise constructed by the Permittee as components.of 
the System as and to the extent approved by the Port Author~ty in 
its sole and absolute discretion. 

(c) 
:maintained by 

The System shall be 
the Permittee for the 
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wireless telecommunications signals to or from end-user customers 
of Carrier Users using mobile or portable devices located at the 
Covered Facilities. All radio signals received or transmitted to 
or by such end--user customers shall be only in the portion of the 
electromagnetic radio frequency spectrum (i) described in Exhibit 
C, annexed hereto and hereby made a part hereof, or (ii) now or 
hereafter allocated or assigned under federal law to a Commercial 
Mobile Service, Personal Wireless Radio Service, Local Multipoint 
Distribution Service or a Satellite-Based Communications Service. 
In no event shall the Permittee be afforded any rights with 
respect to any rooftop areas, facilities, structures or 
installations at the World Trade Center and elsewhere at the 
World Trade Center,- except (i) such point-to-point microwave 
transmitters, receivers and other equipment installed by the 
Permittee that are necessary for, and are Used-only in connection 
with the System and (ii) at the shopping concourse and PATH 
Station levels. 

(d) The Permittee may install, operate and· maintai_n as 
a part 9f the System an equal access in-buildillg backbone 
facility, on a non-exclusive basis, for use by all interested. 
specialized wireless telecommunications service carriers offering 
telecommunications services to end user-customers using mobile, 
·portable or fixed wireless devices in offices and nearby area.a at 
the Port Authority World Trade Center towers and 'in the terminal 
builqings at the Airports, subject to the consent of the­
operators of such terminals.. Such in-building backbone facility 
shall be used only to connect equipment utilizing the portion of 
the electromagnetic radio frequency speptrum (i) identifi~d in 
Exhibit C, or (ii) now or hereafter allocated or assigned under 
Federal Law to a Commercial Mobile Service, Personal Wireless 
Radio Service, Local Multipoint Distribution Service or a 

·Satellite-Based Communications Service. Construction of such 
backbone facility must be completed on or before the date set 
forth in subparagraph (cl (ii) of Section 7 for the completion of 
the installation of the System in such Port Authority Facility. 

Section 3. Permittee's Permitted Activities_ 
and certain Obligations 

(a) The Permittee shail operate the System so as to 
accommodate all interested Carrier Use.rs and Paging Carrier Users. 
on a non-discriminatory basis (to the extent provided in Section 
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3.3 of the Carrier Agreement) up to the design capacity of the 
System at the locations specified in Exhibit A. The limitation 
on service by Persons other than the Permittee, as set forth in 
Section 17, shall be applicable throughout the Term. 

(b) The Permittee shall not conduct any other form of 
businesS activity than System Operations and shall not own or 
control any other Person or own any equity interest·in any other 
Person. The aforesaid restriction shall not be applicable to the 
Project Lender, a Replacement Project Lender or a Qualified 
System Operator in connection with the performance of System 
Operations by any such party, provided that in no event Shall any 
such ,.party also be a carr.ier .User. 

(c) Senior representatives of the Permittee shall meet 
with Port Authority representatives monthly during the 
construction of the System and quarterly thereafter (or at such 
other times as may be specified by the Port.Authority) to discuss 
the financial and operational performance of the System. At·such 
meetings, the Permit tee's representatives shall discus·s ( i) the 
impact of any changes in the wireless cotrimunications industry, 
(ii) the firiancial aild operational performance of the System,·and 
(iii) any steps the Permittee is taking to assure that all 
appropriate technological developments are incorporated into the 
System on an on-going basis and in order to coUl!)ly with the 
provisions of paragraph (a), above. 

Section 4. 

(a) The term of this Agreement shall commence on the 
date £irst set forth on the first page hereof (he~einaf~er 
sometimes referred to as the •commencement Date") and shall, 
unles·s sooner terminated, expire on the day preceding the 
fifteenth (l.Sth) anniversary of the Commencement Date (the 
•rnitial Term"). 

(b) The Permittee shall have the right to extend the 
_term of this Agreement (the "'Renewal Term") .$..n accor<;lance with 
Section 34. 

fc) The "Term" shall mean the term.of the Agreement in 
effect at any pa~ticular time. 
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Section 5. ~ 

I • MINIMUM FEE 

(a) (i) The Permittee shall pay to the Port 
Authority a Minimum Fee separately for each Annual Period during 
the Term for the privileges described in this Agreement at the 
annual rates set forth below, payable as follows: 

(1) With respect to the portion of the Term from 
the •commencement Date# to the day preceding the •aasic 
Port Authority Facilitie_s Construction Work Completion 
Date,# in advance, in quarterly installments on the 
Commencement Date and on the first day of each October, 
January, April and July thereafter, in ·each case.with 
respect to the calendar quarter during.which such date 
occurs,.including any part of ·such calendar quarter 
that ocCUrs during.the Term and.on or before the day 
pre·ceding the Basic Port Authority Facilities 
Construction Work Completion Date. 

(2) With respect to the portion of the Term from 
and after the Basic Port Authority Facilities 
Construction Work Completion Date to the expirat~on 
date of this Agreement, in arrears, in c;Jllartei:ly 
installments commencing on the first to occur Of the 
last day of January, April, July and October, as the 
case ma}" be, in the calendar quarter· following the 
c~lend.ar quarter during which th.e Basic Port Authority 
Facilities Construction WOrk Completion Date occurs and 
on the last day Of the first. month of each calendar 
quarter thereafter, including the first said date 
following the expiration date of this Agreeme~t, in­
each case with respect ·to the calendar quarter ending 
on the last day of the preceding month. For example, 
if the ~asic Port Authority Facilities construction 
Work Completion Date occurs on January 15, the next 
quarterly installment of the· _Minimum Fee shall be 
payable on July 31. 

(ii) If the Commencement Date occurs on a day which is 
other· t~ the first day·of .a calendar quarter, the Minimum Fee 
for the ]?Ortion-. of the calendar quarter- during which the 
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Commencement Date occurs following such date shall be the amount 
of the quarterly installment described in this paragraph (a} 
prorated on a daily basis and shall be payable on the 
Commencement Date. The quarterly installment of the Minimum Fee 
payable during the calendar quarter in which the Basic Port 
Authori~y Facilities Construction Work Completion Date occurs 
shall not be prorated. If the Initial Term expires.on a date 
which is other than the day immediately prior to the first day of 
a calendar quarter, the Minimum Fee for the portion of the 

·calendar quarter during which the expiration date ~f the Initial 
Term occurs, to and including such date, shall be the amount of 
the quarterly installment ·described in this paragraph (a) 
prorated on a daily basis. If this Agreement expires on a d~te 
which·is other.than a day immediately prior to the first day of a 
calendar quarter, the Minimum Fee for -the portion of the calendar 
quar~er during which the ~xpiration date occurs, to and including 
such date, shall be the amount of the quarterly installment 
described in this paragraph (a) prorated on a daily basis. 

(b} MiniIDum Fees· are as follows: 

(i) For the First Annual Period, in the sum of 
One Hundred Sixty-nine Thousand Eight Hundred Sixty­
three Dollars and One cent ($169,863.01), in the amount 
of Forty-three Thousand_ Eight Hundred Thirty-five_. 
Dollars and Sixty-two Cents ($43,835.62) on August 30, 
1999 and in the amount of One Hundred Twenty-_six 
Thousand Twenty--seven Dollars and Thirty-nine Cents 
($126,027.39) on October 1, 1999, without any proration 
of any of the aforesaid sums or-amounts pursuant to any 
other provision of this Agreement. 

·(ii) For tlie Second Annual Period, the sum o.f Five 
H_undred Thousand Dollars and No Cents ($500,000.00). 

(iii) For the Third AnnUal Period, the sum of 
Seven Hundred Sixty-three Thousand Thirteen Dollars and 
Sixty-nine Cents ($763, 013-. 69) • 

(iv) For the Fourth Annual Period, the sum of one 
Million Two Hundred Fifty Thousand Dollars and No Cents 
($1,250,000.00) and for the .Fifth Annual Period, t;tie 
sum of One Million Two Hundred Fifty Thousand Dollars 
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and No Cents ($1,250,000.00). 

(v) For the Sixth Annual Period, the sum of One 
Million Three Hundred Twenty Thousand One Hundred 
Thirty-six Dollars and Ninety-six Cents 
($1,320,136.96). 

(vi) For the Seventh Annual Period, the sum of One 
Million Four Hundred Fifty Thousand Dollars and No 
Cents ($1,450,000.00) and for the Eighth Annual Period, 
the sum of One Million·Four Hundred Fifty Thousand 
Dollars and No Cents ($1,450,000.00). 

(vii) For the Ninth Annual Period, tbe sum of 
One Million Five Hundred seventy-two Thousand Seven 
Hundred Thirty-nine Dollars and Seventy Cents 
($1,572,739.70)~ 

(viii) For the ·Tenth Annual Period, the su_m of 
One Million Eight Hundred Thousand Dollars and No Cents 
($1,800,000.00), for the Eleventh Annual Period, the 
sum of One Million Eight Hundred Thousand Do~lars and 
No Cents ($1,800,000.00) and for the '1.'welfth Annual 
Period, the sum· of One Million Eight Hundred Thousand 
Dollars and No Cents ($1,800,000.00). 

(ix) For the Thirteenth Annual Period, the sum of 
One Million Nine Hundred-five Thousand Two Hundred Five 
Dollars and FortY-four.Cents ($1,905,205.44). 

(x) For the Fourteenth Annual Period, the sum of 
Two Million One Hundred Thousand Dollars and No Cents 
($2,100,000.00) and for the Fifteenth Annual Period, 
the sum of Two Million One Hundred Thousand Dollars and 
No Cents ($2,100;000.oo). 

(xi) For .the portion of the Sixteenth Annual 
Period during which this Agreement would be in effect 
if the Lessee does not exercise its right to extend 
_this J\.greement pursuant to Section 34, below, the sum 
·_Of One Million Three H1:1I1dred sixty-three Thousand Five 
Hundred Sixty-one-Dollars and Sixty Cents 
($1,363,561.60), without any proration thereof pursuant 
to any other provision of this Agreement. 
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{c) If the Permittee exercises its right to extend 
this Agreement pursuant to Section 34, below, the Permittee shall 
pay to the Port Authority a Minimum Fee for the privileges 
described in this Agreement, separately f·or each Annual Period 
during the Renewal Term, at the annual rates set fo~th below, in 
arrears, in quarterly installments On January 31, 2015 and on the 
last day of each April, July, October and January thereafter, in. 
each case with respect to the calendar quarter ending on the last 
day of the. preceding month: 

(i) For the portion of the Sixteenth Annual 
Period which shall fall during the Renewal Term, the 
sum of Seven Hundred Thirty-six Thousand Four Hundred 
Thirty-eight Dollars and Forty Cents ($736,438.40), 

·without any prdration thereof pursuant to any other 
provision of this Agreement. 

(ii) For the Seventeenth Annual Period, the sum of 
Two Million One Hundred Thousand Dollars and No Cents 
($2,100,000.00). , 

(iii) For the Eighteenth Annual.Period, the 
sum of Two Million Two Hundred Five Th6usand Two 
Hundred Five Dollars and Forty-two Cents 
($2,205,205.42). 

(iv) For the Nineteenth Annual Period, the sum_of 
Two Million Four Hundred Thousand Dollars and No Cents 
($2,400,000.00), for the Twentieth Annual Period, the 
sum of Two Million Follr Hundred Thousand 00·11ars and NO 
Cents ($2,400,000.00) and for.the Twenty-first Annual 
Period,. the sum of Two Million Four Hundred Thousand 
Dollars and No Cents ($2,400,000.00). 

_(v) For the Tw~nty-second Annual Period, the sum 
of Two Million Four Hundred Thirty-five Thousand Sixty­
eight Doll~rs and Forty-two Cents ($2,435,068.42). 

(vi) For 'the Twenty-third Annual Period, the sum 
of Two'- Million Five .Hundred Thousand.-Dollars and No 
Cents ($2,500,000.00) and for the.Twenty-fourth Annual 
Period, the sum of Two Million· Five HUildred Thousand 
Dollars and No. Cents ($2,500,000.00); 
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(vii) For the Twenty-fifth Annual Period, the 
sum of Two Million Five Hundred Thirty-five Thousand 
Sixty-eight Dollars and Forty-one Cents 
($2, 535, 068. 41) . 

(viii) For the Twenty-sixth Annual Period, the sum 
of one Million Six Hundred Eighty-eight Thousand Two 
Hundred Nineteen Dollars and Eighteen Cents 
($1,688,219.18), without any proration thereof pursuant 
to any other provision of this Agreement. 

(d) In the event the Permittee seeks to install 
portions of the System at one or more Port Authority Facili~ies, 
or major portions thereof (such- as individ\lal airp6rt terminals)·, 
during an .Annual Period, and the.Port Authority has not made 
arrangements with the lessees or other occupants thereof to 
permit the Permittee to install the System at such locations, the 
Minimum Fee for such Annual Period shall be equitably adjusted. 

I I . VARIABLE FEE 

(a) The Permittee shall pay to the Port Authority a 
Variable Fee ·for each Annual Period during the Initial Term or 
the Renewal Term, aS the case may be. The Variable Fee shall be 
determined by ascertaining separately for each .Annual Period the 
amount which is the greater of (i) the Adjusted Gross Receipts 
Fee Component or (ii) the Gross Receipts Fee Component and 
subtracting from the amount thus determined the __ Minimum Fee 
payable for such Annual Period, "including,_ withqut limitation, 
any applicable proration or equitable adjustment of such Minimum 
Fee. No other proration of the ·variable Fee shall be·applicable. 

(b) (i) The Variable Fee shall be payable in 
quarterly installments and computed, at the percentage rates set 
forth below, based on the r~aSonably determined projection of the 
amount to be due for the entire Annual Period prepared by the 
Permittee and-approved by the Port Authority, such approval not 
to be unreasonably withheld, not later than sixty (60) days·prior 
to the commencement of each Annual Period. The Variable Fee 
shall be payable for each Annual Period in equal quarterly 
installments on the last day of January, April, Jllly and October, 
in each case with respect to the calendar quarter ending on the· 
last day of. the immediately preceding calendar month (for 
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example, the Variable Fee shall be payable on July 31 for the 
calendar quarter Aprill to June 30) and for every calendar 
quarter or part thereof thereafter in any Annual Period during 
the Initial Term or the Renewal Term as the case may be. 

(ii) Within sixty (60) days following the end of 
each Annual Period the Permittee shall compute the actual amount 
of the Adjusted Gross Receipts Fee Component and the Gross 
Receipts Fee Component for the Annual Period and compute the 
Variable Fee based on the greater of the Adjusted Gross Receipts 
Fee Component or the Gross Receipts Fee Components. In the event 
the actual Variable Fee shall exceed the total of the quarterly 
instal.lments actually paid by_ the Permittee with respect to.such 
Annua1 Period, the Permittee shall pay to the Port Authority the 
difference between the.~ctual Variable Fee for the preceding 
Annual -Period and the total of the said quarterly installments 
paid by the Permittee. In the event the total of the said 
quarterly installments paid by the Permittee to the Port 
AUthority.shall exceed the actual Variable Fee for the preceding 
Annual Period, the Port Authority shall pay the amount of such 
excess to the Pe;rmittee. In either such case,· the required 
payment shall be made not later than ten (10) business days 
following the date of the notice from the Permittee .to the -Port 
Authority setting forth its computation of the _actual Variable 
Fee for the immediately preceding Annual Period. 

III. ADDITIONAL FEES 

(a) In.addition to all other fees payable.under this 
Agreement, the Permittee shall pay to the Port Authority an 
Additional Fee which shall be determined by ascertaining 
separately for each Annual Period the amount determined in 
accordance with paragraph (c) below. No proration of the 
Additional Fee shall be applicable. 

(b) The Additional Fee shall be payable, in quarterly 
installments"and computed at the percentage rates set forth 
below, _based on the reasonably determined-projection of the 
amount to be due for the entire Annual Period prePared by the 
Permittee and approved by the Port Authority, such approval not 
to be unrE!:asonably withheld, on the las.t day of each January, 
April, July and October in each case with respect to the calendar 
quarter ending on the last day of the immediately preceding 
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calendar month (for example, the Additional Fee shall be payable 
on July 31 for the calendar quarter Apri1·1 to June 30) and for 
every such calendar quarter or part thereof thereafter o_ccurring 
during the Initial Term or the Renewal Term as the case may be. 
In the event the actual Additional Fee shall exceed the total of 
the quarterly installments actually paid by the Permittee with 
re~pect to such Annual Period, the Permittee shall pay to the 
Port Authority the difference between the actual Additional Fee 
for the preceding Annual Period and the total of the said 
quarterly installments paid by the Permittee. In the event the 
total of the said quarterly installments paid by the Permittee to 
the Port Authority shall exceed the actual Additional Fee for the 
preceding Annual Period, the Port Authority shall pay the amount 
of such excess to the Permit.tee. -In either. -such case, the 
required payment shall be made not later than ten (10) business 
days following the date of the notice from the ·Permittee to the 
Port Authority setting forth its computation of the actual 
Additional Fee for the inunediately preceding Annual Period. 

(c) The Additional Fee for each Annual Period shall be 
the sum of: 

(i) Fifty-five percent (55%) of world Trade 
Center T~wers·and Airports Adjusted.Gross Receipts, 
plus 

(ii) Eighty Percent (80%) of Tower Gross 
Receipts. 

IV. MINUTES OF USE ('MOU•S) CHARGES BY THE PERMITIEE 

The Permittee shall, in ·addition_ to .. charg.ing Carrier Users 
fixed- fees for usage of portions of the System,-charge each 
Carrier User a fee based upon its usage of the System in excess. 
of a threshold amount, such fee initially to be established on an 
MOU baSis, it 'being understood that such methodology may be. 
modified with the _prior written consent of t~e Port Authority. 
The said fee shall be within the range set forth in the form of 
Carrier Agreement attached hereto, hereby made a part hereof ·and· 
marked •Exhibit o,• unless th"e Port Authority shall consent to a 
modification thereof. The Permittee .may, on a fair, reasonable 
·and non-discriminatory basis,·offer carrier Users an opportUllity 
to obtain a -discounted rate for such. MOU' S on a_· pre-pai~, "use it 
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or lose it," basis, subject to the prior written approval of the 
Port Authority of a range and structure of discounts, to be 
proposed by the Permittee, such approval not to be unreasonably 
withheld. 

V. FEE RELATED DEFINITIONS 

"Adjusted Gross Receipts" for each Annual Period shall mean 
Gross Receipts less the sum of the following: 

(i} For a management fee: 

For the First Annual Period and the Second Annual 
Period, the sum of Three Hundred Thousand Dollars and 
No Cents ($300,000.00); 

For the Third Annual Period and each Annual Period 
thereafter during the Initial Term, the sum. set forth. 
above, plus an additional a.mount equal to the gl:'eat~r · 
of: (x} an amount equal to the product obtained by 
multiplying the sum set forth above by a fraction the 
numerator of which shall be the number of points, or 
major _fraction thereof, that the Consumer Price Index 
published for the December immediately preceding such 
Annual Period has increased over the consumer Price 
Index published for December, 1999, and the denominator 
of which shall be the Consumer Price Index published 
for December, 1999 (the "CP.I Adjustment Amount"') or (y) 
the CPI Adjustment Amount determined in· accordance with 
this subparagraph for the preceding Annual-Period. 

For the purposes of this Agreement; the term 
"Consumer Price Index" a.hall mean the Re'."ised Consumer 
Price Index for All Urban Consumers (CPI-U), New York­
Northern New Jersey-Long Island (NY-NJ-CT), All Items, 
unadjusted 1982-1984=100 published by the Bureau of. 
Labor.Statistics ·of the United States Department of 
Labor. In the event that: (al the base period.of 1982-
1984 for the consumer Price Index is at any time 
hereafter·changed to any other.period, then the 
Consumer Price··-Index for any calendar month of Dec~mber. 
used for purposes of- this Agreement shall be recomputed 

· accordinglyi or· (b) the Consumer Price Index is not in 
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publication at a time when its use is required 
hereunder, then the Port Authority shall select and 
apply a similarly comparable index in determining the 
additional amounts payable pursuant to this 
subparagraph (i) and pursuant to subparagraphs (ii) and 
(iii) , below. 

(ii) For an administrative and professional fee to 
cover (1) customary accounting and legal services, (2) 
administrative services, including any expenses associated 
with a trustee providing the independent auditing of minutes 
of use by Carrier Users, and (3) other miscellaneous 
expens~s, includ~ng office expenses such as rent, compu~ers 
and other supplies: 

For the First Annual Period and the Second Annual· 
Period, the sum of Two Hundred Twenty-five Thousand 
Dollars and No Cents ($225,000.00); 

For the Third Annual Period and each Arinual Period 
thereafter during the Initial Term, the sum set forth 
above, plus an additional amount equal to the greater 
of: · (x) the CPI Adjustment Amount or (y) the CPI 
Adjustment Amount determined in accordance with 
subparagraph (i), above, for th.e preceding Annual 
Period . 

. (iii) For a replacement reserve: 

For the First Annua-1 Period and the Second Annual 
Period, the sum of one Hundred Thousand Dollars and No 
Cents ($100,000.00); 

For the Third Annual Period and ·each Annual Period 
thereafter during the Initial Term, the sum set forth 
above, plus an additional amount equal.to the greater 
of: (x) the CPI Adjustment Amount or Cy) the CPI 
Adjustment Amount determined in accordance with 
subparagraph (i), above, for the preceding AnnUal 
Period. Any unexpended replacement reserve shall 
constitute.Gross Receipts during the Annual Period in 
which this Agreement expires or is sooner terminated. 
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(iv) The annual amortization, over the Initial Term, 
of amounts paid by the Permittee in connection with its 
acquisition of rights of access and use, as approved by the 
Port Authority, pursuant to Section 6{b) of this Agreement. 

(v) .!lmounts paid by the Permittee in each Annual 
Period for debt service (but not including debt service on 
any •Non-Recurring Capital Amounts,• as hereinafter 
defined), provided however that in no event shall the total 
amount of the principal of the debt on which the debt 
service qualifies for a deduction under this -clause (v) 

_exceed the sum of Three Million Five H1.µ1dred Thousand 
,Dollars and No Cents ($3,500,000.00) a!ld the interest rate 
on such debt shall be not greater than twelve percent (12%) 
·per annum or such lower annual rate obtained by the 
Permittee. 

(vi) Amounts paid by the PeJ;:'mittee in each Annual 
Period to unaffiliated third parties (unless otherwise 

-~ consented to by the Port Authority) for engineering services 
.;·.;· in connection with the Initial System Construction Work 

(during the First and Second Annual Periods only), System 
maintenance, monitoring, fiber optic carriage and insurance, 
all to parties and under agreements approved by the Port 
Authority. 

(vii) For transaction costs associated with the 
negotiation and execution of 'this Agreement, for ~he First 
Annual Period, only, the sum of one Million -Dollars and No 
Cents ($1;000,000.00): 

In the event the expiration of the Initial Term or the 
Renewal Term, as the case may be, shall occur on a day other than 
last day of an Annual Period, the amounts to be deducted from 
Gross Receipts in subparagraphs (i), (ii), (iii) and (iv), above, 
~hall be prorated on a daily basis. 

l\Adjusted Gross Receipts Fee Component" shall mean: 

(1) .For each Annual Period during the Initial 
Term: Fifty Percent _(50%) ·of Adjusted Gross Receipts. 

(2) For the Fifteenth Annual Period (the Annual 
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Period during which the Renewal Term occurs): Fifty­
three and one-half Percent (53.5%) of Adjusted Gross 
Receipts. 

(3) For each Annual Period thereafter occurring 
during the Renewal Term: Sixty Percent (60%) of 
Adjusted Gross Receipts. 

'Annual Period" shall mean one calendar year commencing 
on January land ending on December 31. The period from the 
Commencement Date to the next occurring December 31 shall be the 
First Annual Period and the next Annual Period from January l to 
December 31 shall be the Second Annual ·Period and so forth. 

'Gross Receipts" shall _mean all moni~s .received or. 
receivable (unless and until any amount is de~med to be 
uncollectible in accordance with generally accepted accounting 
principles) by the Permittee for sales made or services rendered 
through the System includi09 Without limitation for the 
transmission of communications signals originating on, 
terminating on or carried through any portion of the .system. 
Gross Receipts shall include all revenues (but not debt incurred­
by the Permittee) except. for any sums collected and paid out for 
any sales tax, direct excise tax or other similar tax or any 
governmental or regulatory fees or any other pass--through or 
ancillary fees that the P"ermittee is required by law to collect 
and upon.which the Permittee derives no revenue or profit. Gross 
Receipts shall not include Tower Gro~s Receipts or World Trade 
Center Towers and Airports Gross Receipts, nor shall Gross 
Receipts include ca} •entrance fees" paid by carrier Users in an 
amount not to exceed $500,000.00 per Carrier User, or (b) any 
other non-recurring payments made by Carrier Users to the 
Permittee -that are (i) properly allocable, with·the concurrence 
of the Port Authority, to the capital construction of portions of 
·the System, (ii) are in addition to sums otherwise due to the 
Permittee from the Carrier Users for the use of the System and 
(iii) are expended by the Permittee prior to the end of the 
seco~d Annual Period following the Annual Period in which such 
paymen~s are made· (such amounts being herein referred to as •NOn­
Recurring Capital Amounts•). Any such payments to the Permittee 
not so expended by the Permittee shall be deemed G~oss Receipts 
in the Annual Period immediately following the expiration of such 
second Annual Period. 
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~Gross Receipts Fee Componentn shall mean: 

Ci) For each Annual Period during the Initial Term: 

(1) For the First Annual Period, the Second 
Annual Period and.the Third Annual Period: Zero Percent 
( 0%) of Gross Receipts. 

(2) For the Fourth Annual Period, the Fifth 
. Annual Period and the Sixth Annual Period: Fifteen 

Percent .(15%)of Gross Receipts. 

(3) For the Seventh Annual Period, the Eighth 
Annual Period and the Ninth Annual Period: Eighteen 
Percent (1~%) of Gross Receipts. 

(4) For the Tenth Annual Period, the Eleventh 
Annual Period, the Twelfth Annual Period and the 
Thirteenth Annual Period: Twenty.Percent (20%) of Gross 
Receipts. 

(5) For the Fourteenth Annual Period, the 
Fifteenth Annual Period, the Sixteenth Annual Period 
and each ·Annual Period thereafter through the 
expiration dat~ .of this Agreement, if -this Agreement is 
not extended pursuant to Section 34 below: .Twenty-five 
Percent (25%) of .Gross Receipts. 

(ii) ·For each .Annual Period during the Renewal Term: 

(1) For the. Sixteenth Annual Period, the 
Sevetlteenth Annual Period and the Eighteenth Annual 
Period: Twenty-five Per~ent (25%) of Gross Receipts. 

·(2) For the Nineteenth Annual Period, the 
Twentieth Annual Period, the Twenty-first Annual 
Period, -the Twenty-second Annu.al Period, the Twenty­
third Annual Period, the Twenty-fourth Annual Period, 
the Twenty-fifth Annual Period, the Twenty-sixth Annual 
Period-·and ·each Annual Period thereafter, through the 
expiration date of .this Agreement: Thirty Percent (30%) 
of Gross Receipts. 
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'Tower Gross Receipts" shall mean all monies received 
or receivable (unless and until any amount is deemed to be 
uncollectible in accordance with generally accepted accounting 
principles} by the Permittee for the mounting or use of antennas 
which 9o not comprise any part of the System on Ancillary Towers 
or existing towers. Tower Gross Receipts shall include all 
revenues from the mounting or use of antenruis as aforesaid except 
for any sums collected and paid out for any sales tax, direct 
excise tax, real estate tax, personal property tax or other 
similar tax or any governmental or regulatory fees or any other 
pass-through or ancillary fees that the Permittee is required by 
law to collect and upon which the Permittee derives no revenue or 
profit. Tower Gross Rece~pts shall not include monies receiv~d 
by the Permittee at any time in connection with antennas which 
are installed on a tower within thirty (30) days after the 
completion of construction of such tower by the Permittee; monies 
received in connection with such antennas shall 'instead be Gross 
Receipts. 

•world Trade Center Towers and Airports Gross Receipts" 
shall mean all monies received or receivable in an Annual Period 
(unless and until any amount is deemed to be uncollectible in 
accordance with generally ·accepted- accounting principles) by the 
Pe~ttee for the use, by all specialized wireless 
telecommunications service carriers offering telecommunications 

-- services to· end user customers using mobile, portable (?r fixed 
wireless devices in offices and nearby areas at the Port 
Authority World Trade Center Towers and in the terminals at the 
Airports, of the in-building fiber optic backbone facility to be 
installed by the Permittee, pursuant to ·the provisions of 
paragraph (d) of Section 2, in the World Tra4e Center Towers 
(excluding the shopping concourse and PATH Station levels) and in 
the terminals at the Airports. World Trade Center Towers and 
Airports Gross Receipts shall include all revenues from the use 
of the in-building fiber optic backbone facility as aforesaid 
except for any sums collected and paid.out for- any sales tax, 
direct excise tax, real estate tax, personal property tax or 
other similar tax or any governmental or regulatory fees or any 
other pass-t~ough or ancillary fees that the Permittee is 
:t'equired by law to collect and upon which the Pei:-mittee derives 
no revenue or profit. 
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•world Trade Center Towers and Airports Adjusted Gross 
Receiptsw shall mean, for each Annual Period, World Trade Center 
Towers and Airports Gross Receipts reduced by the sum of: (i) 
Five Percent (5%) of World Trade Center Towers and Airports Gross 
Receipts for such Annual Period (which represents an allowance 
for administrative costs), (ii) the annual amortization, over the 
remainder of the Initial Term, of capital expendi~ures not 
financed by debt and made by the Permittee for the purposes set 
forth in clause (iii), below, and (iii) the amounts of principal 
and interest due and payable by the Permittee during such Annual 
Period that are properly allocable to debt incurred by the 
Permittee for the installation by the Permittee· of an in-building 
fiber:-:optic backbone facility in 'the World Trade Center Towers 
and in the terminals at the Airports, for.use by all specialized 
wireless telecommunications service carriers offering 
telecommunications services to end user customers using mobile, 
portable or fixed wireless devices in offices and nearby areas at 
the Port Authority World Trade Center Towers (excluding the 
shopping concourse and PATH Station levels) and in the terminals 
at the Airports. 

Section 6. Leases of Facilities 

(a.) The Permittee hereby acknowledges that certain of 
the Facilities operated by the Port Authority are.leased by the 
Port Authority from third parties and that the permission granted 

·hereunder with respect to any such Facility shall in any event 
terminate with the expiration or termination of the Port 

• Authority's lease for such Facility. The Port Authority has 
delivered to· th8 Perni:i.ttee true and correct copies· of an 
agreement with the City of New York for the lease of John F. 
Kennedy International Airport and an agreement with the City of 
Newark for the lease of Newark International Airport. 

(b) In the event the lease or other agreement pursuant 
to which the Port Authority operates one or more of the Port 
Authority Facilities is terminated or expires, title. to and 
ownership of the portion or portions of ·the System located at 
such Port Authority Facility shall thereupon vest in the 
Permittee without any further-act or deed by the,Permitte~. ~.U~on 
such termination or expiration, the Minimum Fee -shall ,be, 
equitably abated. If the Port Authority reacquires a leasehold 
interest in, a right to operate or manage, or title to or 
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ownership of such Port Authority Facility after such termination 
or expiration, and provided the System is then operable or can be 
made operable by the Permittee within twelve (12) months after 
such reacquisition, then this Agreement, and the Permittee's and 
the Port Authority's rights and obligations thereunder, shall be 
reinstated with respect to s-uch Port Authority Facility for the 
balance ·of the Term without any further action or deed by the 
Permittee. 

(c) (i) The Permittee hereby further acknowledges 
that portions of the Facilities where System Operations may occur 
are now or in the future may be under lease o~ permit from the 
Port Authority to third parties for their occupancy-and use and 
that the Pennittee, by independent ai;rangeme~t-wit~ _such third 
parties, shall use commercially reasonable efforts·. to acquire the 
right or rights of access and use in such areas as are necessary 
for System Operations in ·instances in which such rights of access 
and use are not reserved to the Port Authority under the terms of 
such leases or perm~ts, and as a component of such independent 
arrangements, the Permittee must use commercially reasonable 
efforts to arrange with such third parties for the supply to. the 
Permittee of. the facilities, utilities and services it may 
require for use in connection with System Operat·ions, including ' 
without limitation and without limiting the applicability of 
Section 7, below, the installation of any telecommunications, 
electrical or other wires, conduits, ducts and pipes. 

(ii) The Port A~thority has made and hereby makes 
no representation or warranty as to the location, size, adequacy, 
suitability or ·availability of 8.rty facilities, utilities or 
services to be used by the Permittee- in the.exercise of its 
privileges under this Agreement. _To -the best of the Port 
Authority's knowledge as of the date of the execution of this 
Agreement, no material restrictions on the Permittee's access to 
or use of those portions of the Port Authority Facilities where 
the System is proposed to be installed by the Permittee, as 
described in the Summary.Basis of Design attached hereto as 
Exhibit B, are contained in any lease or permit from the Port 
Authority to any third party except foi the interior and the 
exterio:C of the .Passenger ·terminals at each Airpo.rt (it being 
underst~ and agreed that fo·r purposes hereof, ,the Port 
Authority's knowledge consists solely of the actual knowledge 
following due inquiry, of those --·Port Authority employees having 

•25-



primary responsibility for the implementation of the Port 
Authority's obligations under this Agreement). Upon the request 
of the Permittee, the Port Authority will use commercially 
reasonable efforts to identify to the Permittee representatives 
of third parties with whom the Permittee may discuss independent 
arrange~ents for the rights of access to and use of those 
portions of the Port Authority Facilities where System Operations 
may occur that are under lease or permit to such third parties. 
The Port Authority will use commercially reasonable efforts to { 
assist the Permittee in the Permittee's efforts to obtain the 
rights of access and use as described above, and in connection 
therewith.and as an accommodation to the Permittee, will not 
requi-re, and will use commercially reasonable efforts to ensure 
that ·.such third parties will not require, the Permittee to pay 
any fe_es or charges to such third parties as a condition to 
obtaining such rights of access and use. The Port Aut~oiity 
shall reimburse the Permittee for any such fees or charges that 
are reasonably paid by the Permittee following consultation with 
the Port Authority. 

(iii) In the event of the expiration or earlier 
termination of any independent_ arrangement between the P.ermittee 
and a third party providing for rights of access and use to those 
portions of Port Authority Facilities where System Operations may 
occur, the privilege granted under this Agreement.shall be 
suspended with respect to the areas covered by such independent 
arra?lgement until a new independent arrangement can be 
established and.the Minimum Fee shall be equitably adjusted.as 
provided in Section 5 I.(d). In the event of any inconsistency 
between the terms of any stich independent arrangement with~ 
third·~party, as aforesaid, and the terms of this Agr~ement, the 
terms.·c0f this Agreement shall control. The Port Authority shall 
use commercially reasonable effor~s to reserve to itself for the 
benefit of the Permit.tee any right of access or use under the 
terms of any lease entered into with, or permit issued to, any 
third party. 

Section 7. Installation Work 

(a) ·The Permittee shall perform, at.-~ts,sole cost and 
expense, all installation work required to prep~re each Port 
Authority Facility where the Perniittee is to condµct Syst~~ 
Operations for the Permit.tee's operations# including in~talling __ 
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all transmitters, receivers, cables and other equipment and the 
construction of all associated improvements appurtenant to the 
operation of the System, provided however that the Permittee 
shall have no obligationS with respect to the installation of 
proprietary base station equipment for the exclusive use of. 
individual Carrier uSers, as provided in the Carrier Agreement 
(the work described in this Section being hereinafter referred 
to, separately with respect to each Port Authority Facility, as 
the 'Initial System Construction Work"). 

(b) (i) The Permittee shall be responsible at its 
sole expense for retaining all architectural, engineering and 
other technical consultants and services as .may be directed by 
the Port Authority and for developing, completing and Submitting 
procedures for the installation of all equipment and.the 
construction of.all improvements appurtenant _to the operation of 
the System. Prior to retaining- any architect, professional 
engineer o~ other technical consultant in connection with the 
Initial System Construction Work the name or nameS of said 
architect, professional engineer or other technical consultant 
shall be submitted to the· Port Authority for its approval. fhe 
Port Authority shall have the right to disapprove any architect, 
professional engineer or other technical consultant who·may be 
unacceptable to it. The Port Authority shall approve in advance 
the Permittee's contract with each such architect; professional 
engineer or other technical consultant. The Port Authority 
hereby approves any retention by the Permittee of_Andrew 
Corporation, RCC Consultants, LGC Wireless and Allen Telecom. 

(ii) (1) Prior to the commencement of any Initial 
System Construction Work at· ··any Port Authority- Facility, the 
Permittee shall s~mit to the- Port Authority for its .. approval a 
Tenant Alteration Application (here-inafter, "·•construction 
Application•), .in the form supplied by the Port Authority, and 
containing such terll'\:>. and conditions as the Port Authority may 
include, setting forth in detail by appropriate plans and 
specifications the Initial System Construction Work the ·Permittee 
proposes to perform at such Port Authority Facility and the 
manner of and time peri~s for performing such work. The data to 
be supplied by the Permittee shall identify separately each of 
the items constituting the Initial System Construction Work and 
shall describe in detail the improvements, fixtures, equipment, 
and systems to be installed by the Permittee. The plans and 
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specifications to be submitted by the Permittee shall be in 
sufficierit detail for a contractor to perform the Initial System 
Construction Work and shall bear the seal of a qualified 
architect or professional engineer who shall be responsible for 
the administration of the Initial System construction Work in 
accordance with the Port Authority's requirements. The Permittee 
may subfflit a single Construction Application for each Port 
Authority Facility. Alternatively, the Permittee may submit one 
or more separate.Construction Applications comprising only a 
portion of the Initial system construction Work at such Port 
Authority Facility. All Construction APplications shall be 
submitted in compliance with the requirements set forth above in 
this _paragraph. Any Construction Application that covers less 
than~an entire Port Authority Facility shall cover an integrated 
functio·nal portion of the Initial System Construction Work at· 
such Port Authority Facility which, when complete, will function 
to provide service to Carrier Users and the public without being 
dependent on any other portion of the ~nitial _System Construction 
Work not yet completed. "The Permittee may Submit a Construction 
Application covering a portion of the Initial System Construction 
Work which the Port Authority shall have approved by prior 
~itten notice to the Permittee as eligible for inclusion in a 
separate Construction Application. In connection with-the-review 
by the Port Authority of the Permittee's submissions under this 
Section, the Permittee shall submit to the Port AUthority, at the 
Port Authority's request, such additional data, detail or 
information as the Port Authority may require for such review. 
Following .-the Port Authority 1 s receipt ·of the Permittee 1 s 
Construction Application, the Port Authority shall give its 
written approval or rejection thereof, or---shall request such 
modifications thereto as the Port Authority may find necessary or 
appropriate. The Permittee shall not engage any contractor or 
J?ermit the use of any subcontr.actor unless and until each such 
contractor or subcontractor, and the contract such contractor or 
subcontractor is operating urider, have been approved by the Port 
A~thority. The Permittee shall include in any such Contract or 
subcontract- such provisions as are required pursuant to the 
provisions of this Agreement and the Construction Application 
approved by the P0rt Authority, inciuding, without limitation 
thereto, provisions regarding labor harmony. The Permittee has 
engaged_Andrew Corporation and LGC Wireiess Inc. as its 
contractors, and the Pprt Authority hereby approves such 
engagement. The Port Authority hereby approves £or reterition by 
such contractors, aS subcontractors, ~he following fi~s: None 
Listed). 
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(2) The Port Authority shall review each 
Construction Application and all plans and specifications 
submitted by the Permittee therewith and will furnish its 
comments regarding the same to the Permittee within twenty (20) 
business days after its receipt thereof. The Port Authority will 
review and comment on any corrected, modified or amended plans 
and specifications resubmitted to the Port Authority by the 
Permittee within fifteen (15) business days after receipt of any 
such resubmission. The total of the number of business days 
actually required by the Port Authority for the review of all 
submissions and resubmissions of the Permittee's Construction 
Applications and plans and specifications for the Initial System 
Construction Work and the total of the·number of-business days 
allocated in the first two sentences of this par~graph to each 
separate Construction Application computed for all such reviews 
of the Permittee's submissions and resubmissions of all 
Construction Applications and plans and specifications for the 
Initial System Construction Work shall be separately ascertained 
and each of such total number of business days shall be used in 
determining whether the Permittee is entitled to a credit against 
its payment obligations under this Agreement, as provided for in 
subparagraph (g) (iii), below. 

(iii) (1) The Permittee hereby assumes the 
risk of loss or damage to all of the Initial System Construction 
Work prior to the completion thereof and the risk of loss or 
damage to all property of the Port Authority, its lessees and 
permittees arising out of or in connection with the Initial 
System Construction Work. In the event of-any Such loss or 
damage, the Permittee shall -'forthwith repair, replace and make 
good the Initial System Construction 'Work ·and-- the property of the 
Port Authority, its lessees and permittees. The ·Permittee shall, 
and shall require each of its contractors to indemnify the Port 
Authority and its Commissioners, officers, agents and.employees 
from and against a11 claims and demands, just or unjust,· by third 
persons (including the Commissioners, officers, agents and 
employees of the·Port Authority) against the Port Authority and 
its commissioners, officers, agents and employees, arising or 
alleged to arise out of the performance of the Initial System 
Construction Work or based upon any of the risks assumed by the 
Permittee in this Agreement or any breach hereof, and for all 
loss and expense incurred by it and by them in the defense, 
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settlement or satisfaction thereof, including without limitation 
thereto, claims and demands for death, for personal injury or for 
property damage, direct or consequential, whether they arise from 
acts or omissions of the Permittee, any contractors ot the 
Permittee, the Port Authority, third persons, or from acts of God 
or the public enemy, or otherwise, excepting only claims and 
demands.which result solely from the gross negligence or willful 
misconduct of the Port Authority subsequent to commencement of 
the Initial System Construction Work; provided however, the 
Permittee shall not be required to indemnify the Port Authority 
where indemnity would be precluded·by Section 5-322.l of the 
General Obligations Law of the State of New York. The Permittee 
shall ·':,cause each such contractor and subcontractor to obtain_ and 
maintain in force such insurance coverage alld Performance bonds 
as the·· ·Port Authority may specify, including", without limitation, 
a contractual liability endorsement to cover the indemnity 
obligations assumed by the Permittee pursuant to the provisions 
of this Section. 

(2) If so directed, the Permittee shall 
at its own expense defend any suit based upon any claim or demand 
described in subparagraph (1) above (even if .Such suit, claim·or 
demand is groundless, false or fraudulenb), and in handling such 
it shall not, without obtaining express advance permission from 
the General Counsel of the Port Authority, raise ally defense 
involving in any way the jurisdiction of the tribunal over the 
person of the Port Allthority, the immunity of the Port Authority, 
its commissioners, officers, agents or employees, the 
governmental nature of the Port"'A~thority or the provision of any 
statutes respecting suits against the Port Authority. The 
Permittee shall not be liable for any fees and expenses of 
separate counsel representing the Port Authority, other than the 
reasonable costs of investigation. The Permittee shall not be 
liable for any settlemeht of any action, proceeding or suit, 
which settlement is effected by the Port Auehority without the 
prior written consent pf the Permittee, which shall not be 
unreasonably withheld. If the Permittee shall not grant its 
consent as provide4 above, such action, proceeding or suit shall 
thereafter be defended by the Permittee, at its sole c~st and 
expense, subject to the limitatioil;3· set .forth above in this 
subparagraph (2). 
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(iv) The Initial System Construction Work shall 
be performed by the Permittee in accordance with the Construction 
Application and final plans and specifications approved by the 
Port Authority, shall be subject to inspection by the Port 
Authority during the progress of the Initial System Construction 
Work and after the completion thereof, and the Permittee shall 
upon direction from the Port Authority to do so, stop the 
performance of any portion of the Initial System Construction 
Work which is not being performed in accorda~ce with the above 
and redo or replace at its own expense any Initial System 
Construction Work not done in accordance therewith. The 
Permittee shall also supply the Port Authority with •as-built# 
drawings in such form and number as are reasonably requested by 
the Port Authority and the Permittee ~hall keep said drawings 
current during the Term. No changes or modifications to any 
Initial System Construction Work shall be made Without the·prior 
consent of the Port Authority. 

(v) Any dispute between the Port Authority and 
the Permittee regarding whether or not any Construction 
Application submitted by the Permittee should be approved by the 
Port Authority, shall be handled purs.uant to Section 26 of this 
Agreement. 

(vi) The Permittee shall pay or Cause to be paid 
all claims lawfully made against it by its contractors, 
subcontractors, material suppliers and workers, and all claims 
lawfully made against it by other third persons arising out of or 
in connection with or because of the performance of the Initial 
System Construction Work, and .shall cause its Contracto.rs and . 
subcontractors to pay all such claims lawfully made againSt them, 
provided, however, that nothing. her.ein.,contained .shall be 
construed to limit the right of the Permittee ·to contest any 
claim of a contractor, subcontractor, material supplier or worker 
or other person and no suc,h claim.· shall be considered· to be an 
obligation of the Permittee within the meaning of this Section 
unless and until the same shall have b~en finally adjudicated. 
The Permittee shall use commercially reasonable efforts to 
resolve any such claims and shall keep the Port Authority fully 
informed of it·s · actions with respect th~reto. Without limiting 
the generality of the foregoing, all of·the Permittee's 
construction contracts shall provide as follows: •rf (1) the 
Contractor fails to perform any of its obligations under this 
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Contract, including its obligation to pay any claims lawfully 
made against it by any material supplier, subcontractor, worker 
or any other third person which arises out of or in connection 
With the performance of this Contract, (2) any claim (just or 
~just) which arises out of or in connection with this Contract 
is made against the Permitt·ee, or (3) any subcontractor under 
this cOntract fails to pay any claims lawfully mad~ ag~inst it by 
any material supplier, subcontractor, work~r or any other third 
person which arise out of or in connection with this Contract or 
if in the Permittee's opinion any of the aforesaid contingencies 
is likely to arise, then the Permittee shall have the right, in 
its discretion, to withhold out of any payment (final or 
othet:Wise and even though such payments have already been 
certi·fied as due) such .sums as .the Permittee may deem ample to 
protect it against delay or loss or to assume the payment of just 
claims of third persons, and to apply such sums as the Permittee 
may deem proper to secure such protection or to satisfy such 
claims. All sums so applied shall be deducted from the 
Contractor's compensation. Omission by the Permittee to withhold 
out.of qny payment, final or otherwise, a sum for any of the 
above contingencies, even though such contingency has occurred at 
the time of payment, shall not be deemed to indicate that _the 
Permittee does not intend to exercise its right with respect to 
such contingency. Neither the above provisions for the rights of 
·the Permittee to withhold and apply monies nor anY exercise or 
attempted exercise of, or omission to exercise, such right by the 
Permittee shall create any obligation of any kind to such 
material suppliers·, subcontractors, workers or other third 
persons. Until actual payment is made to the Contractor, its 
right to any amount to be paid under this Contract (eVen though 
such . .paymeilts have already been certified as due) shall be 
subor.dinate to the rights of the Permittee under this provision.• 

(c) (i) The Permittee shall not commence any Initial 
System Construction W~rk prior to the Commencement Date and until 
the C?nstruction Application and plans and specifications · 
covering such work, have been finally approved by the Port 
Authority .. The Permittee recognizes that· its.obligation to pay 
fees, including, without limitation, the Minimum Fee, provided., 
for in this Agreement shall commence on the Commencement Date 
even though the Initial System Construction Work has not yet. then 
been commenced or completed. 
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(ii) ·construction Application(s) for the Initial 
System-construction Work at each of the Holland and Lincoln 
tunnels shall be submitted to the Port Authority within sixty 
(60) days following execution of this Agreement. Construction 
Application(s) for the Initial System construction Work at each 
of John F. Kennedy International Airport, LaGuardia Airport and 
Newark International Airport shall be submitted to the Port 
Authority within twelve (12) months following execution of .this 
Agreement. The Permittee shall commence the performance of the 
Initial System Construction Work at each Basic Port Authority 
Facility within thirty (30) days following the approval of the 
Construction Application with respect .. to .. each such Basic Port 
Authority Facility and shall diligently pursue the completion of 
such Initial System Construction Work ... The lnitial;System 
Construction Work at the Basic Port Authority Faci.lities shall be 
completed as follows (subject· to extension for causes or 
conditions beyond the control of the Permittee): (A) with respect 
to the Holland and Lincoln tunnels, the Initial System 
construction Work shall be completed within six'(6} months 
following execution of this A9reement, (B) with respect to John 
F. Kennedy International Airport, LaGuardia Airport and Newark 
International Airport, the Initial System Construction Work shall 
be completed within eighteen (18} months following execution of 
this Agreement, subject to the Permittee's inability to obtain 
such access to the Basic Port Authority FacilitieS as is 

:;·necessary to perform the Basic Port Authority Facilities 
Constructiori Work and to major airport terminal construction 
plans, and (C) with respect to construction work performed at any 
Additional Port AUthority Facilities, within two (2) years 
following a bona __ fide commitment by one Cellular Carrier User and 
one PCS Carrier us·er with respect to any such Additional Port 
Authority Facility, provided·. however ·that -~the ·Permi.ttee. shall 
instail the System in all or part of PATH'S subterranean or 
enclosed rail transit tubes (as distinguished from its rail 
transit lines running in open areas at ground level and all 
portions ~fits passenger stations) within two (2) years 
following the date when one or more Carrier Users: (i) have 
requested to use the System in all or part of the .aforesaid PATH 
facilities and (ii) have agreed to pay or provide for the payment 
of all of the costs of constructing the System in all or the 
portion of the aforesaid PATH facilities in ··which the System is 
to be constructed, such installation obligation to pertain only 
to that part of the PATH facilities requested by.such carrier 
Users. 
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(d) The Permittee shall be solely responsible for the 
plans and specifications used by it and for the adequacy or 
sufficiency of such plans and specifications, and all the 
improvements, fixtures, and equipment depicted thereon or covered 
thereby, ·regardless of the consent thereto or approval thereof by 
the Port Authority or the incorporation therein of any Port 
Authority requirements or recommendations. Nothing contained in 
any approval hereunder shall constitute a determination or 
indication by the Port Authority that the Permittee has complied 
with the applicable governmental rules, ordinances, enactments, 
resolutions, rules and orders, including but not limited to, 
those of the City of New York or the City of Newark which may 
pertain to the work to be performed. The Port Authority shall 
have-no obligation or liability in ·connection with the 
performance of any of the Initial System Construction Work or for 
the contracts for the performance thereof entered into by the 
Permittee. The Permittee hereby releases and discharges the Port 
Authority, its Commissioners, officers, -representatives and 
employees of and from any and all liability, claims for damages 
o~ losses of any kind, whether legal·or·equitable, or from any 
action o,r cause of action· arising out of or in connection with 
the performance of any of the Initial System Construction Work 
pursuant to the contracts between the Permittee and its 
contractors except for any of the foregoing caused sOlely by the 
gross negligence or wil~ful misconduct of the Port Authority. 
The Perqtittee shall use commercially reasonable efforts to make 
arrangements for the extension of all -warranties extended or 
available· to the Permittee in connection with the aforesaid work 
to the Port Authority as well. 

'" (e) As between the Permittee and the Port Authority, 
the Port Authority shall be and remain responsible for the clean­
up, removal and disposal, response or remediation Of any and all 
Hazardous subStances which were not placed at a Port Authority 
Facility by_ the Permittee or its officers, employees, guests, 
invitees and other representatives which could subject any Person 
to liability for costs of cleanup, removal, response or 

· .remediation under any Env:irorimental Laws; provided however, the 
Port Authority shall have the right to, direct the Permittee to 
alter the location-of any Initial System Collstruc_tion Work or 
otherwise modify. the. plans an.d specifications for any Initial 
System Construction Work in order to investigate the need for any 
.clean-up, removal and disposal, ·response or remediation. The 
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Permittee shall consult with the Port- Authority prior to 
preparing its plans and specifica~ions to minimize any 
disturbance to any Hazardous Substance. 

(ii) The Permittee shall promptly advise the Port 
Authority of any environmental findings by the Permittee during 
the performance of the Initial System Construction Work which 
suggest that any Hazardous Substance has been or may be disturbed 
by the performance o{ the Initial System Construction Work. The 
Port Authority shall have the right to direct the Perm_ittee to 
stop the performance of the Initial System Construction Work at 
any location where it is reasonably expected such work will 
disturb any Hazardous Substance. The ·Port.Authority shall 
thereafter promptly commence the performance of ~y-appropriate 
environmental testing at such location. The.- Port ,Authority and 
the Permittee shall promptly disquss appropriate modifications to 
the Initial·System Construction Work as provided in subparagraph 
(i), above. 

(iii) As between the Permittee and the Port 
Authority, the Permittee shall be responsible for the clean-up, 
removal and disposal, response or remediation of any and all 
Hazardous Substances which could subject any Person-' to- liability--··· - - -
for costs of clean-up,· removal, response or remediation under any 
Environmental Laws and which arise out of or result from (1) the 
use or occupancy.of the System by the Permittee-or its officers, 
empl9yees, guests, invitees, contractors and other 
representatives, or (2) any acts or omissions of the Permittee or 
any of the aforesaid in connection with the System; provided that 
the Permittee shall not be resp~nsible · under this subparagraph 
(iii) with respect to any Hazardous Substances to the extent the 
Poz:t Authority i-s responsible for. such Hazardous ~ubstances under 
subparagraph ( i) above . 

(f) The Permittee understands that there may be-other 
communications and utility lines and conduits located on or under 
portions of one or more Port Authority Facilities where the 
Permittee will operate the System. The Port Authority wil_l use 
commercially reasoll?lble efforts to.make available to the 
Permittee its records to the extent the same,8.re available in an 
effort to identify to the Permittee the location of such 
communication and utility lines which may interfere with the 
Initial System Construct·ion _ Work proposed by the Permit tee. The 
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Port Authority hereby disclaims any warranty or representation to 
the Permittee that such records are accurate. The Permittee 
agrees to design the Initial System Construction Work so as to 
eliminate.or minimize the need for relocation of any such 
communications and utility lines. If such design cannot be 
perfo~ed in accordance with Prudent Engineering and Operating 
Practice, the Permittee shall relocate and reinstall such 
communications and utility lines and conduits as necessary in 
connection with the Initial System Construction Work and restore 
all affected areas in accordance with all the terms and· 
provisions of this Section. 

~ (g) (i) Upon completion of the Initial System 
Construction Work at each Port Authority .Facility, the Permittee 
shal~ supply the Port Authority with a certificate signed by a 
responsible officer of the Permittee and by the architect or 
engineer who sealed the Permittee•s plans pursuant to the 
provisions of this Section, certifying that all of the Itlitiai 
System Construction Work has· been ·performed in accordance with 
the approved plans and specifications covering such work, in 
accordance with the provisioQs of this Agreement· and in 
compliance with all applicable .. laws, ordinances, governmental 
rules, regulations and orders. - The Port Authority will inspect 
the Initial SyStem Construction Work at such Port Authority 
Facility and if the same has been completed as ce.rtified by the 
Permittee and the Permittee's architect or en9ineer, the Port 
Authority s~ll deliver a certificate to such effect to the 
Permittee within twenty (20) business ~ays following.the POrt 
Authority's receipt of such certification, subject to the 
condition that all risks thereafter with respect to the 
construction and installation of the Initial System ·construction 
Work'.1::and any liability therefor for negligence or other reason 
shall be borne by the Permittee. The Permittee shall not use or 
permit the use of the Initial System Construction Work for the 
purposes set forth in thiS Agreement until such certificate is 

-received from Port.Authority. 

(ii) The Permittee may wish to utilize a portion 
or portions of the System at a Port ·Authority Facility prior to 
the issuance'by the Port Authority Of the certificate referred to 
in subparagraph. -.(i) above. In addition to, and without affecting 
the obligations of the Permittee under the aforesaid 
subparagraph, when a portiori of the Initial System Construction 
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Work at a Port Authority Facility covered by a Construction 
Application pursuant to subparagraph (b) (iii), above, is 
substantially completed and is properly usable, the Permittee may 
advise the Port Authority to such effect and may deliver to the 
Port Authority a certificate of an authorized officer of the 
Permittee and of the Permittee•s architect or engineer certifying 
that such portion of the Initial System-Construction Work at a 
Port Authority Facility has been constructed strictly in 
accordance with the approved plans and specifications and the 
provisions of this Agreement and in compliance with all 
appl~cable laws, ordinances and governmental rules, regulations 
and orders and specifying that such portion of the Initial System 
Construction Work at such Port Authority Facility can be prqperly 
used and that the Permit tee desires such use· -even though the · 
Initial System Construction Work has not been completed. 
Thereafter, said portion of ·the Initial System Construction Work 
will be inspected by the Port Authority and if the same has been 
completed as specified by the Permittee, the Port Authority will, 
within fifteen-(15) business days following its receipt of the 
certificates of the Permittee an.a the Permittee's architect or 
engineer, deliver a certificate of ·the Port Authority to the 
Permittee with respect to each su_ch portion of the Initial System 
Construction Work peimitting the use of such portion of the 
System for the purposes set forth in this Agreement, subject to 
the condition that all risks thereafter in conneCtion with the 
construction and installation of the same and any liability 
therefor for negligence or other -reason shall be borne by the 
Permit tee. 

-(iii) The total number of business days 
actually required by the Port Authority for the inspection of the 
completed Initial System Construction Work at each Port Authority 
Facility and the delivery of its certificate, as described in 
subparagraphs (g) (i) and (g) (ii), above, shall be added to the 
total number of business days actually required by the Port 
Authority for the revie"w of all submissiolls and resubmissions of 
all Construction Applications and plans arid specifications as 
ascertained in accordance with the provisions of subparagraph 
(b) (ii){2} of this Section 7. The total number of business days 
allocated to all reviews of the Permittee's submissions and 
resubmissions of all Construction Applications and plans and 
specifications shall be added to the twenty (20) business days 
provided for all the Port Authority's inspections of the 
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completed Initial System Construction Work and the delivery of 
its certificate. ''In the event the total number of business days 
actually required by the Port Authority for all of the review, 
inspection and certification obligations described in 
subparagraphs ·(b) (ii) (2) and (g) (i) and (g) (ii), above, exceeds 
the total number of business days allocated for the performance 
of all such obligations, then the Permittee shall be entitled to 
a credit against its payment obligations next becoming due under 
this Agreement at the rate of Three Thousand Five Hundred Dollars 
and No Cents ($3,500.00) for each such excess b~siness day.~ 

(iv) The.determination provided for in 
subparagraph (g) (iii), above, shall be made once, only, effective 
as of the fifth anniversary of the date·of execution of this 
Agreement, and delays thereafter occurring shall not be taken 
into considel:'ation. in· making such . determinat_ion. 

(h) Except as otherwise provided in the carrier 
Agreement, with respect to equipment owned bY carrier Users, 
title to all fixtures and equipment (as defined in the NYUCC) 
forming a part of the System shall immediately vest in the Port 
Authority upon the first to occur Of affixation to any Port 
Authority Facility or the first u~e of such items in System 
Operations. The Permittee shall have the right to install 
replacements for, and to modify or repair, any or.all of the 
foregoing fixtures and equipment forming a part .of .the System. 
Title to such replacements shall vest in the Port Authority in 
the manner provided above. Title to the fixtures and equipment 
so replaced shall pass to the Permitt~e. Title to System 
software licenses, equipment warranties and service contracts, to 
the extent the terms under whi9h the Permittee has obtain~,the 
same permit title therein to be trailsferred to the Port 
Authority, shall vest in the Port Authority upon the exectition 
thereof or at the first posSible time thereafter as title thereto 
may vest in the Port Authority., Title to all other assets 
forming a part of the System, including all intangible assets, 
shall remain vested in the Permittee. The Permittee shall 
promptly execute and deliver bills of sale and all other 
9ocuments necessary or convenient in order tO evidence the 
transfer of title to the Port Authority of all the items 
mentioned in this paragraph. The Port Authority hereby grants to 
the Permittee an exclusive right to use all parts of the sYst~m 
to which title is being conveyed to the.Port Authority pursu~t 
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to this paragraph, which use shall be in the manner permitted by 
this Agreement. This right to use shall commence upon the 
vesting'of title to the Port Authority as hereinabove provided 
and shall continue throughout the Term. 

(i) Without limiting any of the terms and conditiOns 
of this Agreement, the Permittee understands and agrees that it 
shall put into effect prior to the commencement of any Initlal 
System Construction Work (i) an affirmative action program and 
Minority Business Enterprise ("MBE") program a~d (ii) a Women­
owned Business Enterprise ("WBE0

) program in accordance with the 
provisions of Schedule E, attached hereto and hereby made a part 
heredf-. The provisions of said Schedule E shall ·be applicable to 
the Permittee's contractor or contractors and any subcontractors 
at any tier of construction as well as the Permittee and ·the 
Permittee shall include the provisions of said Schedule E within 
all of its construction contracts so as to make said provisions 
and undertakings the direct ·obligation of the Permittee's 
contractor or_ contractors and any subcontractors at any tier of 
construction. The Permittee shall and shall require its 
contractor or contractors and any subcontractors at any tier of 
construction to furnish to the Port Authority such data, 
~ncluding but not 1-in\ited to,_ compliance reports relating ·to the 
operation and jmplementation of the affirmative action MBE and 
WBE programs called for hereunder as the Port Authority may 
request at any time and from time to time regarding the 
affirmative action, MBE and WBE programs of the Permittee and its 
contractor or contractors and subcontractors at any tier of 
construction, and the Permittee shall and shall also require that 
its contractpr or contractors and any subcontractors at any tier 
of cohstruction make and put into effect such modifications and 
addit~ons thereto as may be directed by the Port Authority " 
pursµant tO ·the provisions hereof and said Schedule E to 
effectuate the goals of the affirmative action, MBE and WBE 
programs. 

Section a. Initial System Capital Cost 

Within thirty (30) days following the end of each 
calendar quarter during which ·any part of the performance,of the 
Permittee's Initial System Construction Work as set forth in 
Section·7 of this Agreement shall have occurred, the Permittee 
shall submit a certificate certified by a responsible fis9al 
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officer of the Permittee in the format specified by the Port 
Authority setting forth in reasonable detail amounts actually 
paid Py the Permittee to independent contractors and amounts 
properly allocated by Port Authority Facility in accordance with 
such ~dditional categories as may be established by the Port 
Authority from time to time by notice to the Permittee and having 
attached thereto reproduction copies of invoices of third parties 
(the total of such amounts, with respect to each Port Authority 
Facility, is hereinafter referred to as the "Init_ial System 
Capital Cost•.) The Permittee shall also furnish to the Port 
Authority such further information with.respect to expenditures 
related to the Permittee's Initial System Construction Work as 
the Port Authority may require which shall be given on such 
forms, if any, as may be adopted by .t~e.Port Authority. 

Section 9. Governmental Requirements 

(a) The Permittee shall-procure from all Governmental 
Authorities having jurisdiction over the operations of the 
Permittee all licenses, certificates_, permits or other 
authorization which may be necessary for the conduct of its 
operations. The Port Authority shall use commercially reasonable 
efforts to assist the Permittee in fulfilling such obligation and 
shall cooperate with the Permittee in obtaining all approvals 
that may be required to be obtained by the Permittee from the 
Federal Aviation .Administration to operate and maintain the 
System at the Airports. 

(b) The Permittee shall pay all taxes, license, 
certification, permit and examination fees and excises which may 
be assessed, levied, exacted or imposed by a Governmental 
Authority on its property_or operation hereunder or on the gross 
_receipts or income therefrom, and shall make all· -applications, 
reports and returns required in connection therewith. If any 
bond or other undertaking shall be required by any Government~l 
Authority in connection with the operation of the System, the 
Permittee shall furnish the same and pay all other expenses in 
connection therewith. -The Port Authority shall not itself impose 
on·the Permittee any taxes or license, certif~cation, permit or 
examination fees or charges. · . 

. (c) The Permittee shall promptly observe, comply with 
and execute, at. its .sole cost and expense, the provisions of any 
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Laws which may pertain or apply to the installation, operation 
and maintenance of the System or which would be applicable if the 
Port Authority were a private corporation (including, without 
limitation, any Laws relating to electromagnetic radiation) and, 
subject to the provisions of this Agreement, shall make any and 
all non-structurai improvements, alterations or repairs that may 
be required at any time hereinafter by any such Laws. Subject to 
the provisions of Section 12, any structural repairs or 
replacements shall be made or done by the Port Authority at its 
expense; provided however, that if such structural repairs Would 
not be necessary except for the installation of the System-, such 
structural repairs shall be made at the expense of the Permittee, 
the Cost thereof to be determined on statements rendered by the 
Port-Authority to the Permittee and the sum so determined to be 
paid to the Port Authority by the Permittee. 

(d) If any Laws which relate to the physical health or 
safety of persons, including, without limitation, any Laws 
relating to electromagnetic ra~iation (which the Permittee 
acknowledges in all instances relate to the physical health or 
safety of persons), shall be enacted, made, given or promulgated, 
causing or r~quiring alterations or changes (i) in the System, or 
li~itatiOris on the use thereof, or (ii) in at;1.y Port Authority 
Facility, when the necessity therefor shall be due to an act, 
omission or violation on the part Of the Permitte·e or any Carrier 
User, then, in any such event, after consulting with and 
obtaining the consent of the Port Authority, the Permittee shall 
expeditiously perform the work or ta~e any action necessary to 
effect such alterations, changes or limitations, at the cost and 
expense of the Permittee. 

·- (e) The obligation of the Permittee to comply with 
governmental requirements is not to be construed as a submission 
by the ~ort Authority to the application to itself of such 
requi+ements or any of them. 

Section 10. prohibited Act$ 

The Permittee shall not: (i) do or permit to be done 
anything which, in the opinion of- the Port Authority, acting in a 
nan-arbitrary and non-capricious manner, may be or become 
dangerous or injuriouS to any portion.of any Port Authority 
Facility·, or to the traveling .. public or any other persons, or may 
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interfere with the operations of any persons lawfully using any 
portion of any Port Authority Facility or any other property of 
the Port Authority; {ii) do or permit to be done any act or thing 
at any Port Authority Facility which will invalidate or conflict 
with any insurance policies -covering such Port Authority Facility 
·or any part _thereof or which, in the non-arbitrary and ~on­
capriciOus opinion of ·the Port Authority, may constitute an 
extra-hazardous coridition, so as to increase ~he risks normally 
attendant upon the operations contemplated by Section 2 hereof 
and the Permittee shall promptly observe, cOlllply with and execute 
at its sole cost and expense the provisions o( any and all 
present and future rules and regulations, requirements, orders 
and directions of the New York-Board of Fire Underwriters, the 
New York Fire Insurance Exchange, the National Board of Fire 
Underwriters, the Fire Insurance Rating Organization of New _ 
Jersey a11:d any other board or organization exercis~ng or which 
may exercise similar functions, which may pertain or apply to the 
operations of the Permittee at any Port Authority Facility 
including without limitation, and subject to and in accordance 
with the provisions of this Agreement, the making of any and all 
improvements, alterations or repairs at suc.h Port Authority 
Facility that may be required at any time hereafter by any such 
present or future rule, regulation, ·requirement,_ order or 
·direction, and if by reason of any failure on the part of the 
Permittee to comply with the provisions of this section, any 
insurance rate at ·-any Port Authority Facility, shall at any time 
be higher than it otherwise would be, then the Pennittee shall 
pay to the Port Authority on demand that part of all insurance 
premiums paid by the Port Authority which shall have been charged 
because of such violation or f8ilure by the Permittee; {iii) use 
the System in any manner Which wili, in the non-arbitrary arid 
non-capricious opinion of the Port Authority, endanger, hamper or 
be harmful to the operation of any Port Authority Facility, 
including any operation of the signals, communication facilities 
and other appurtenant equipment.of the Port. Authority. Upon 
notice to the Permittee· by the Port Authority that any of its 
opera~ions interferes with the operations of any Port Authority 
F~cility, the Permittee shall-forthwith cease such operations or 
otherwise cure such interference. 

Section 11. MaintenanCe and Repair 

-
{a) Without limiting or affecting any other term or 
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provision of this Agreement, the Permittee shall be solely 
responsible for the design, adequacy and operation of all 
utility, mechanical, electrical, communications and other systems 
comprising the System and shall do all preventive maintenance and 
make all repairs, replacements, rebuilding (ordinary or 
extraordinary, structural or non-structural) and painting 
necessary to keep such systems and all other improvements, 
additions., fixtures, finishes, decorations and equipment made or 
installed-by the: Permittee (whether the same involves structural 
or non-structural work) in the condition they were in when made 
or iristalled except for reasonable wear which does not adversely 
affect the functioning of the System or the efficient or proper 
utilization of a,ny-part of any Port Authority _Facility, provided 
however that any such maintenance, repairs-, replacements, 
rebuilding, or painting necessitated by a casualty shall be 
governed solely by the provisions of Section 12 of this 
Agreement. 

(bl As be.tween. the Permit tee and. the Port Authority, 
responsibility for the clean-up, removal and disposal·, response 
or remediat!ion of any Hazardous ·substances discovered by the 
Permittee at a Port Authority Facility during the course of 
performing its maintenance and repair obligations pursuant to 
this Section subsequent to the completion of t~e Initial System 
ConstructiOn Work shall be determined in accordance with the. 
provisions of paragraph (e) of Section 7 of this Agreement. The 
Permittee shall promptly comply with the provisions of 
subparagraph (el (ii) of said Section 7 in the event that during 
the performance of its maintenance and repair obligations at _a 
Port Authority Faciiity pursuant to this Section it di~covers or 
has.reason to suspect the presence of any Hazardous Substance. 

(cl The Permittee shall be liable for the cost of 
repairing, replacing, rebuilding, and painting all or any part of 
any Port Authority Facility, including but not limited to Port 
Authority property located at such Port'Authority Facility, ·which 
may be damaged or destroyed by ~he acts or omissions of the 
Permittee, any Carrier User or the ·officers, employees,_ agents, 
representatives, contractors, or invitees of the Permittee or any 
Carrier User. The Permittee shall expeditiously effectuate any 
such repairs to the property of the Port Authority the Permittee 
is required to undertake hereu,nder, at the direction of the Port 
Authority and in accordance with all the requirements and 
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procedures of this Agreement. 

(d) The Permittee shall have a right of access to and 
through each Port Authority Facility where any portion of the 
System is installed, subject to whatever limitations may be 
imposed upon the Port Authority in any lease, permit or other 
agreement entered into with any lessee, permittee or other 
occupant at such Port Authority Facility, for the purpose of 
inspecting, repairing and maintaining the Permittee's cables, 
wires, connections ahd equipment, provid~d however that, except. 
in cases of emergency, such inspecting, repairing and maintaining 
shall be performed by the Permittee and its ~gents or employees 
only under the supervision or with the consent of a duly 
authoiized representative of the Port Authority and any other 
affected lessee, permittee or other occupant unless otherwise 
approved by· the Port AU."tho:t'ity and any such affected lessee, 
permittee -or.other occupant and only at such times and in such 
manner-as will not unreasOnably interfere with thE!: operation of 
the Port Authority Facility. Where consistent with the regular 
operating schedules of Port Authority Facilities in which the 
System is installed, the Pertl)ittee may have access to such Port 
Authority Facilities on a twenty-four (24)-hour per day, three 
hundred sixty-five (365)-day per year basis. Such inspection, 
repair and maintenance work performed by the. Permittee shall be 
at all times subject to the rules and regulations·of the Port 
Authority including those governing access to and security 
measures at such Port Authority Facility. The Permittee shall 
give the Manager of the Port Authority Facility at least three· 
(3) days' advance notice of its intention.to perform any 
inspection, maintenance, _ or repair work, ·except in cases of 
emergency. · ·-.such notice shall be given to the ·Mari.ager of the Port 
AUthority Facility in the manner reasonably·specified from time­
to-time by such Facility Manager. In~the exercise of its righ~s 

·of access to a Port Authority Facility at which·tolls are 
charged,·· the Permittee shall no.t be· required to· pay tolls at such 
Port Authority Facility. 

(e) To the extent consistent with its other 
priorities, the Port Authority will respond in a commercially 
reasonable manner to ~easonable requests made by the Permittee 
for assistance in performing the Permittee's maintenance and 
repair obligations. such ~equests shall be made in writing to 
the Manager of the Facility. 
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Section 12. Casualty 

(a) In the event that, as a result of any casualty, 
the System or any other part of any one or more Port Authority 
Facilities is damaged so as to render the System inoperable at 
such Port Authority Facility or Facilities, then the Port 
Authority shall advise the Permittee within twenty {20) days 
after the occurrence of such casualty of the anticipated time 
necessary to complete the repairs and rebuilding of the Port 
Authority Facility in question, and: 

(i) if the Port Authority, acting in good faith, 
finds that the necessary repairs or rebuilding can be 
completed within nine~y (90) days after the occurrence 
of the damage, the· Port Authority shall repair or 
rebuild with due diligence to a con~itio·n subst·antj.ally 
equ~valent to the condition existing immediately prior 
to the fire or other casualty, and subject to the 
provisions of paragraph (e} of this Section 12·, the 
Minimum Fee payable under this Agreement shall be 
equitably abated only for the period from -ttie 
occurrence of t~e damage to the earlier of: (i) .ten 
(10) days after the date of completion of the repairs 
or rebuilding, or (ii) the resumption of Systeffl 
Operations by the Permittee in the Port Authority 
Facility in question, or the damaged portion thereof, 
as the case may be; 

(ii)· if the Port Authority, acting in good faith, 
finds that such repairs and rebuil~ing cannot be 
completed within ~inety (90) days after the Occurrence 
of the damage, then the Port Authority shall at its 

~:~- option: .(1) proceed with due diligence to repair or to 
rebuild the Port Authority Facility in qµ.estion to a 
condition substantially equivalent to the condition. 
existing immediately prior to the fire or other 
casualty, in which.case" the Minimum Fee payable under 
this Agreement shail be equitably abated only for the 
period from the occur~enc~ of ~he damage to 'the ear~ier 
of. (x) ten (10) days after ·the completion of the . .. 
repairs or rebuilding or (y)" the. resumption. of System 
Operations by.the Permit.tee in the Port Authority 
Facility in question-, or the damaged portion thereof, 
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as the case may be or (2) terminate this Agreement only 
with respect to the Port Authority Facility in 
question, with the same force an_d effect as if the 
effective date of termination were the original 
expiration date provided in this Agreement, excep~ as 
provided in paragraph (c), below. 

(b) In the event a Port Authority Facility is damaged 
by fire or other casualty under the circumstances described under 
.subparagraph (a) (ii), above, and provided the Port Authority has 
not elected to terminate this Agreement with respect to such Port 
Authority Facility as provided in clause (2) of subparagraph 
(a) (ii), above, then the Permittee shall have the right to 
terminate with the same force and effect as if the effective -date 
of termination were the Original expiration date set forth in 
this Agreement with respect to the Port Authority Facility in 
question, provided that within ten (10) days -after receipt of the 
Port Authority's statement of the anticipated repair and 
rebuilding co~pletion date, the Permittee shall give -to the Port 
Authority a·notice of termination to be effective ten (10) days 
after the date of t~e giving of such ·notice, provided further 
however, that the Permittee shall not be entitled to terminate 
this Agreement with respect to suCh Port Authority ~c1.gj,li1;y_Qr. 
Facilities as are affected by the casualty if the Permittee is 
under notice of default from the Port Authority as to which any 
applicable period to cure has passed, or under notice of 
termination from the Port Authority either on the date of the 
giving of its notice of termination pursuant to this Section tO 
the Port Authority or on the effective date thereof. 

(c) In the event of termination pursuant to this 
Section with respect to one or more, but less than all, Port 
Authority Facilities in which the Permittee operates the sYstem, 
this Agreement shall be terminated only with respect to such Port 
Authority Facilities and the Minimum Fee payable under this 
Agreement shall be equitably abated. After any such termination, 
if the Port Authority has made a formal determination to repair 
or replace such Port Authority Facility within two (2) years 
following the occurrence of the casualty, the Permittee's rights 
to operate the System in such Port Authority Facility shall l;>e 
reinstated -as if the .termination ·of this Agreement with respect 
to such·Port Authority Facility had not occurred, provided that 
the Permittee shall advise the Port Authority in writing of its 
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desire to have its rights to operate the System in such Port 
Authority Facility reinstated within sixty (6.0) days after 
receipt of notice from the Port Authority that the Port Authority 
has made such formal determination to repair or replace such Port 
Authority Facility. If the Permittee does not so notify the Port 
Authority of its desire to have its rights reinstated, then, the 
Port AUthority ~hall- be free to implement any kind of 
telecommunications network access system it may desire at such 
Port Authority Facilities either by itself or through an 
agreement with one or more contractors or permittees. Except as 
provided above in this paragraph (c} with respect to one or more 
but ~ess than all Po!t Authority Facilities, in the ev~nt of 
termination with respect to all Port Authority Facilities in_ 
which the Permittee operates the System, this Agreement shall 
cease and expire as if the effective date of termination state_d 
in·the notice were the date o~iginally stated herein for the 
expiration of this Agreement, and the Port Authority shall be 
free to implement any kind of telecommunications network access 
system it may desire. Termination of this Agreement in whole or 
in part shall_hot relieve the Permittee of any obligations.or 
liabilities which shall have accrued on .or before the effective 
date of termination stated in the notice of termination, or which 
shall mature on such date. 

(d) The parties hereby stipulate that as to any Port 
Authority Facility located in the State of New Jersey (or the 
portion of any bi-state Port Authority Facility located in the 
State of New Jersey) neither the provisions of Titles 46:8~6 and 
46:8-7 of the ReviSed Statutes of .New Jersey nor those of any' 
ot~~r similar statute shall_ extend or apply-to this Agreement, 
and as to any Port Authority Facility lo_cated in the State of New 
York··~·--:cor the portion of any bi-_state Port AuthoritY Facility 
locatea in the State of New York) neither the provisions of 
Section 227 of the Real Property Law of New York, nor those of 
any oth,er similar statute shall extend or ·apply to this 
Agreement. 

(e) In the event the damage to the.Port Authority 
Facility resulting from a casualty caused by the fault of the 
Permittee, any carrier User or the officers, employees, agents, 
representatives, contractors-,_ or invitees of the Permittee or-ar\Y 
Carrier uSer or other persons doing business with the Permittee 
or any Carrier User, then, notwithstanding the provisions of 
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paragraph (a), above, the Permittee shall not be entitled to an 
abatement of the Minimum Fee payable under this Agreement. 

Section 13. Indeitlility 

(a) The Permittee shall indemnify and hold harmless 
the Port Authority, its Commissioners, officers, agents, 
representatiVes and employees from all claims and demands of 
third persons, including but not limited to those due to death or 
personal injuries or for property damage arising: (i) out of any 
default of the Permittee in performing or observing any term or 
provision of this Agreement, (ii) out of the use of any Port 
Authority Facility by the Permittee or by .others with its 
consent, (iii) out of any of the acts .or omissions of the 
Permittee, any Carrier User or Paging Carrier User or. the 
officers, elJ\ployees, agents, representatives or contractors of 
the Permittee or any Carrier_ User or Pager Carrier User other 
t~ the officers, employees, agents, represent~tives, and 
contractors of the Port Authority, unless such employees, agents, 
repr~sentatives o+ contractors of the Port Authority are engaged 
in the performance of.an act or obligatio~ which the Permittee 
has agreed to pay for, or (iv) out of the iri.Stallation; 
ma-intenance, operation, repair, existence or removal of any part 

.of tbe System. Nothing herein set forth is intended to require 
the Permittee to indemnify the Port Authority, its Commissioners, 
officers, agents, contractors, representatives and employees from 
any claims or demands of third persons arising 6ut of the gross 
negligence or willful misconduct of the Port Authority, its 
Cqmmissioners, officers, agents, contractors, representatives and 
employees. 

(b) I~ so directed, the Permittee shall at its 9wn 
expense defend any suit based upon any .. such .. claim o.r., demand (even 
if such suit, claim or demand is ·groundless, false or 
fraudulent), and in h~dling such ~t shall not, without obtaining 
express advance permission from the General Counsel· of the Port 
Authority raise any defense.involving in any way the-jurisdiction 
of the tribunal over the person of ·the Port Authority, the 
immunity of the Port Authority, its COmmissioners,, officers, 
agents or employees, the gcivernmental nature of the Port 
Authority or the proviSion of any statutes respecting. suits 
against the Port Authority. The Perinittee shall not be liable 
for any fees and expenses of separate .counsel representing the 
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Port Authority, other than the reasonable costs of investigation. 
The Permittee· shall not be liable for any settlement of any 
action, proceeding or suit, which settlement is effected by the 
Port Authority without the prior written consent of the 
Permittee, which shall not be unreasonably withheld. If the 
Permittee shall.not grant its Consent as provided above, such 
action~ proceeding or suit shall thereafter be defended by the 
Permittee, at it~ sole cost and expense, subject to the 
limitations set forth above in this paragraph (b). 

Section 14. Consequential Damaaes 

Neither the Port Authority nor the Permittee shall in 
any·event be.liable to the other party hereto for consequential 
damages suffered by (i) the Permittee or any Carrier User or the 
off_icers, employees, agents, repre~entatives, contractors, or 
invitees of the Permittee or any Carrier User or other persons 
doing business with the Permittee or any Carrier User, or (ii) 
the Port Authority, its Commissioners, officers, agents or 
employees, on account of the interruption of the Permittee•s­
services or the services of any Carrier User from any cause 
whatsoever. 

Section 15. Port Authority's Right of Relocation 

(a) The Port Authority shall have the right to require 
the Permittee tQ relocate all or any.portion of the System 
installed at any one or more of the Port Authority Facilit~es in 
the event (i) any portion of the system constructed by th~ 
Permittee shall obstruct the access of the Port Authority, its 
officers, employees, agents, representatives or contractors, to 
po'rt".funs of the Port Authority Facility in question or shall 

·substantially interfere with the conduct by the Port Authority of 
the regulai operations of the said Port Authority Facility or 
(ii) the Port Authority, and/or any lessee, permitt~e or other 
occupant at any·Port Authority Facility, shall determine that 
demolition, reconstruction, rebuilding, enlargement or addition 
to any Port Authority Facility shall be required or shall be 
desirable in its or their own interest or in the interest of the 
general public. 

· (b) In the exercise -of its- right under paragraph (a) , 
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above, the Port Authority shall: 

(i) deliver to the Permittee a detailed plan for 
the relocation work the Port Authority propos~s to 
require the Permittee to perform (including, but not 
limited to specifying an alternative location for the 
portion, or all, of the System to· be relocated) not 
later than sixty (60) days prior to the date on which 
the Port Authority requires the Permittee to commence 
such relocation work (or, with respect to any such 
relocation work that is required to prevent imminent 
injury to any person, loss of life, or damage to 
property having a significant monetary value, such 
sh~rter period that is reasonable.ur;i.der the 
.circumstances then existing) or, with respect to work 
to be performed of a minor, non-structural nature, not 
later than thirty (30) days prior to the required 
relocation work commencement date); 

(ii) consult -with the Permittee during the 
applicable period with respect to any changes or . 
modifications proposed by the Permit.tee to improve the 
technological feasibility of the relocation and the 
suitability ?f the proposed alt·ernative location, and 
during the aforesaid period, permit the Permittee to 
conduct ·any reasonably required tests in order to 
determine the most efficient technologically feasible 
means of performing such relocation, any. such tests to 
be conducted by the Permittee so as to minimize 
interference- with the regular operatio~s o-f the_ port 
Authority Facility -in question; and 

(iii) permit the.· Permit tee to :remove· any. affected 
portions of the System in the event the Port Authority 
intends to perform demolition work. 

(c) The relocation work shall b~ commenced by the 
Permittee not later than the expiration of the aforesaid sixtY 
(60) -day peric;:,d, as the same may b.e extended ?S p.~ovided· ~ve in 
subparagraph (bl (ii),. and shall be performed expeditiously by the 
Permittee and its agents and Port Authority-approved contractors 
Ct J ab.· th'e' soie oosr, arui, .e,cpense. of.· the· .V,c,rJ;,c;!l,.11,ttjqi'.i:t,y, (ii J in 
accordance with a Tenant Alt~ration Appli_catiori.' alld .Piatls .and 
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specifications prepared or approved by the Port Authority 
covering all phases of the relocation work and (iii} using 
Prudent Engineering and Operating Practices so as not to cause 
any permanent physical damage to, or unreasonable disruption or 
interference with the regular operations of, the Port Authority 
Facility in question. 

(d} In the event the Port Authority exercises its 
right of relocation under this Section at any Port Authority 
Facility, the Minimum Fee payable by the Permit tee under this_ 
Agreement shall be equitably abated based on the pro rata portion 
of System Operations conducted at such-Port Authority Facility 
only 13:or the period of· any ·cestia'lt.-ion of Sy::;:tem Operations 
-~ttribut~le solely to .. the--·perf·OrmanCe ·df th@ relocation work. 

(e) The provisions of subparagraph (b) (iii) of-Section 
7 o"f this Agreement shall be applicable with respect to the 
Permittee' s performance· of any relocation woi-k and in perf_orming 
any such relation work, the Permittee shall be required to comply 
with all requirements and obligations set forth in said 
subparagraph (bl (iii). 

(fl The sixty (60}-day period and the thirty (30). - day 
period referred to above in subparagraph (b} (i) may be extended 
by an additional thirty (30} days upon the request of the 
Permittee and upon a reasonable showing of need therefor. 

Section 16. In-Kind ·services 

(a) During the Te~,- the Permittee shall furnish to 
the Port Authority equipmerlt: and servlces (the "'In-Kind 
ServiCesH) valued at Five ·Hundred Thousand Dollars and No Cents 
($so·tHt-000. 00) (the "'In-Kind Services Budgeted .Amount#) to the 
extent the same are requested in writing by the Port Authority. 
The In-Kind Serv_ices shall consist either of equipment w}:lich is 
of a kind utilized in connection with the System or services 
which are furnished through use of the System and shall be 
subject to any limitations, conditions or restrictions imp~sed by 
any Laws. '!'he c-ost of- the In-Kind Services to be applied to the 
In-Kind Services Budgeted Amount shall be based on the actual 

··out-of~poCke'f--costs payable by the Permitt.ee to unaffiliated 
th_ird· partieS 'on: an·· ·incremental cost basis but may include 
anioun1:s' 'r'epresenting the Permittee' s internal overhead costs not 
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exceeding ten percent (10%) of the amount of the Permittee's 
actual out-of-pocket costs. 

{b) The Permittee shall submit to the Port Authority 
on a quarterly basis, or more often if requested by the Port 
Authoiity in writi~g, a written report stating the cost of In­
Kind Services .expended to date in accordance with paragraph (a), 
above, setting f"orth in reasonable detail amounts actually paid 
to independent cdntractors and amounts properly a11ocated to In­
Kind Services in accordance with such categories as may be 
established by the Port Authority from time-to-time by notice to 
the Permittee and having attached thereto reproduction copies of 
invoices of third parties .and evidence of payment of said 
invoices. 

Section 17. Limitation on Service by Others 

Except as and to the extent the Port Authority has 
otherwise a~e~d, prior to Ju:11-e 30, 1998, ·With any lessee, 
permittee or other occupant at any Port Authority Facility, the 
Port Authority shall not permit the instailation of any equipment 
which permits the transmission or reception, in the portions of 
any Port Autho~ity Facility where any portion of the System is or 
may be installed pursuant to this Agreement, of voice, data or 
video by members of the public (but excluding therefrom any 
transmission or reception of voice, data or video afflong 
employees, contractors and agents of a lessee or permittee of the 
Port Authority) having customer relationships with any provider 
of Commercial Mobile Service, Personal wireless Service, Local 
Multipoint Distribution Service or any Satellite-based 
Communi_cations Service. The .limitation contained in the 
foregoing 'sentence shS:11 onl)' be ··app°licable · in inst_ances in which 
the final delivery to the end user at a Pait Authority Facility 
is made on a wireless basis. The only radio spectra to which 
this lifflitation.shall be applicable are those: (i) identified in 
Exhi_bit C or (ii) now or hereafter allocated or assigned under 
Federal Law to a Commercial Mobile Service, Personal Wireless 
Radio Service, I,,ocal Multipoint Distribution Service, or 
Satellite-based Communications service. In no event shall the 
Permittee be afforded any rights .to any rooftop areas, 
facilities, structures or installations at the World Trade Center 
and elsewh~re at the World Trade Center, except (i) ,su_cb poirit:.. 
to-point fflicrowave transmitters, receivers and other~equipffi~nt 
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installed by the Permittee that are necessary for, and used only 
in connection with the System and (ii) at the shopping concourse 
and PATH Station levels. 

Section 18. condemnation 

{a) In any action or proceeding instituted by any 
governmental or other authorized agency or agencies for the 
taking for a public use of any interest, temporary or permanent, 
in all or any part of any Port Authority Facility in which a 
portion of the System is located, or in case of any deed, lease 
or other conveyance in lieu thereof (all of which are in this 
Section referred to as a "Taking or Conveyance") the Permittee 
shall not be entitled to assert any claim to any compensation, 
award or part thereof made or to be made therein or therefor or 
any claim to any consideration paid therefor, or to institute any 
action or proceeding or to assert any claim against such agency 
or agencies or against the Port Authority for or on account of 
any such Taking or Conveyance, except for the possible claim to 
an award for trade fixtures constituting a portion.of the,System 
owned.and installed by_the Permittee and/or an award for.moving 
expenses if {i) such claim is then allowed by law. and {ii) such 
award is made separate and apart f'rom the award made or to be 
made to the Port Authority in such proceeding and any Such award 
to the Permittee will not directly. Or indirectly reduce·the 
amount of any compensation payable to the Port Authority, it 
being understood.·cind agreed between the Port Authority and the 
Permittee that the Port Authority shall be entitled to any and 
all other compensation-or award made or to be made or paid, free 
of any claim or'right of the Permitt~e. No taking by or delivery 
to any Governmental Authority under this paragraph {a) shall be 
or be.construed to be an eviction of the Permittee or be the 
basi.a for any claim by the Perniittee for damages, consequential 
or otherwise .. 

(b) In the event of a Taking or Conveyance by any 
governmental or other authorized agency or agencies which renders 
the System unusable at the Port Authority Facility where the 

.Taking or Conveyance has.occun:ed, then·this Agreement shall, as 
of the date possession is taken from the Port Allthority by such 
agenCY' or agencies, cease and terminate with respect to such Port 
-AuthoritY,Facility in the same manner and with.the same effect as 
if the'Terffl had on that date expired and 'the Minimum Fees under 
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this Agreement shall be equitably abated, unless the Permittee 
shall within thirty (30) days of the aforesaid effective date of 
such Taking or Conveyance notify t4e Port Authority that it 
intends to restore the System at the portion of such Port 
Authority Facility not subject to a taking or conveyance in 
accordance with. the procedures set forth in Section 38 below and 
thereafter promptly commences ·and pursues to completion the 
installation of all equipment necessary. There shall be no 
adjustment of the ·fee payable under this Agreement in the event 
the Permittee elects to so restore the System. 

(c) It is understood and agreed that the reference in 
this Section to a •governmental or other authorized··age'ncy or 
agencies• shall nOt be deemed to include or refer to the Port 
Authority. 

Section 19. Assignment and Sublease 

(a) During the Term, the Permittee covenants and 
agrees that it will not sell, assign, transfer, mortgage, pledge,. 
hypothecate, encumber, or in any way convey or dispose of- the 
System, or this Agreement Or any part thereof, or any rights 
created thereby, or any· part thereof, or any license -or- -other­
interest of the Permittee therein, except as provided in 
subparagraph (a) (v) of Section 20 and in Section ·2s, without .the 
prior written consent 9f the Port Authority. 

(b) The Permittee may, in the course of its business 
and the conduct of its operations hereunder permit the use of 
portions.of the System by Carrier Users. All Carrier Users shall 
use the System for the purpose ·set forth in section 2 of this 
Agreement and its Carrier User -Agreement. -Whether--or not 
expressly set forth therein~ all Carrier-User Agreements shall in 
all respects be subject to the terms and conditions of this 
Agreement. 

(c) Without in any way affecting the obligations of 
the Permittee under this Agreement, all acts and omissions·of the 
Carrier .Users and Paging Carrier Users shall ··be deemed acts and 
omissions of the Permittee.hereunder, but notwithstanding the 
foregoing, the Permittee shall not be or be deemed to be in 
default to the extent that any of the foregoing shall constitute 
a breach he-reo~ if the causes th6reof are bel'ond the control of 
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the Permittee, or if the Permittee shall have commenced to remedy 
said default within twenty (20) days after receipt of notice 
thereof from the Port Authority and continues diligently to 
pursue such remedy without interruption. 

(d) Except in accordance with the provisions of this 
Section, the Permittee shall not sublet or otherwise make 
available to any third party any of its rights under this 
Agreement. 

Section 20. Termination 

.'.·,ta) If any one or more of the following events shall occur: 

(i} The Permittee shall become insolvent, or shall 
take.the benefit of any present or future insolvency· 
statute, or shall make a general assignment for the benefit 
of creditors, _or -file a voluntary petition in bankruptcy or 
a petition or answer seeking an arrangement or its 
reorganization or the·rea4justrnent of its indebtedness under 
the federal barikruptcy laws or under any other law or 
statute of the United States or of any State thereof, or 
consent to the appointment of a receiver, trustee, or 
liquidator of all or substantially all its property; or 

(ii) By order or.decree of a court the Permittee shall 
be adjudged bankrupt or an order shall be made approving a 

· petition fil~d by aJ;ly of the creditors or, if the ,Permit tee 
is a corpora~ion, by any of the stockholders of the 
.:permittee, seeking its reorganization .or the readjustment of . 
its indebtedness under the federal· ·bankruptcy laws or under 

·"any law or··statute -of the United States or Of any State 
-c.hereof; or 

(iii) A petition under any part of the Federal 
bankruptcy laws or an action under any present or futur.e 
insolvency law or statute shall be filed aga·inst the 
Permittee and shall not be dismissed. or vllcated within sixty 
(60) days after the filing thereof; or 

(iv) Except to the extent permitted under Section 19 of 
this Agreement, the interest or estate·of the Permittee 
under this Agreement shall be"transferred ~o, pass to, or 
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devolve upon, by operation of law or otherwise, any other 
person, firm or corporation; or 

(v) The Permittee, if a corporation, shall, without 
the _prior consent of the Port Authority become a possessor 
or merged corporation in a merger, a constituent corporation 
in· a consolidation, or a corporation in dissolution unless 
the corporation resulting from a merger or dissolution has a 
financial standing as of the date of the merger or 
consolidation at least as good as that of the Permittee, by 
which is meant that its ratio of current assets to cui:rent 
liabilities, its·ratio of fixed assets to fixed liabilities 
and its tangible net worth shall each ·be at least as 
favorable as that of the Permittee; or 

(vi) By or pursuant to, or under authority of any 
legislative act,.resolution or rule, or any order or decree 
of any Court or government board, agency or officer, a 
receiver, trustee, or liquidator shall take pos~ession or 
control of all or substantially all the property of the 
Permittee, or any execution or attachment shall be issued 
against the Permittee or any of its property, whereupon 
possession of any part of the System shall be taken by 
someone.other than the Permittee, and any such possession or 
control shall continue in effect for a period ·of at least 
thirty (30) days; or 

(vii) Any lien is filed against the System or any part 
thereof because of ally act or omission of the Permitt_ee and 
is not bonded or discharged within thirty (30) days; or 

(viii) The l'ermittee shall fail, duly and punctually to 
pay the fees or t9 make any other payment required hereunder 
when due·to the Port Authority and such failure·continues 

·fora period of ten (10) days after the Permittee's actual 
receipt of a notic~ of default thereof.from the Port 
Authority; or 

(ix) The l'ermittee shall fail to keep, ·perform.and 
observe each and every other promise, coVena.nt and agreement 
set forth· in this Agreement on its part to be kept, 
performed, or observed, which failure has a material adverse 
effect on the System or the ability of the l'ort Authority to 
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operate the Port Authority Facilities and is not cured by 
the Permittee within thirty (30} d_ays after actual receipt 
of notice of default thereof from the Port Authority (except 
where fulfillment of its obligation requires activity over a 
period of time, and the Permittee shall have conunenced to 
pe_rform whatever tnay be required for fulfillment within ten 
(10) days after receipt of notice and diligently continues 
such performance without inte~ruption eXcept for causes 
beyond its control); 

then upon the occurrence of any such event or at any tiffle 
thereafter during the continuance thereof, the Port Authority may 
by tWenty (20} days' notice terminate this Agreement, such 
termination under this section to be effective upon the date 
specified in such notice. 

(b} No acceptance by the Port Authority of feeS or 
other payments in whole or in part for any period or periods 
after a default in any of the terms, covenants and conditions to 
be performed, kept or observed by the Permittee shall be deemed a 
waiver of any right on the part of the Port Authority to 
terminate this Agreement. 

(c} No waiver by the Port Authority of any default on 
the part .of the Permittee in performance of .any of the terms, ' 
covenants or conditions hereof to be performed, kept or observed 
by the ~ermittee shall be or be construed to be a waiver by the 
Port Authority of any other or subsequent default in per.formance 
of any of the said terms, covenants and .conditions. 

(d) The rights of termination described above shall be 
in addition to any other rightS of termination provided in this 
Agreement an~ in addition to any rights and remedies that the 
Port Authority would have at law er in equity consequent upon any 
breach-of this Agreement ·by the Permittee, and the-exercise by 
the Port Authority of any right of termination shall be without 
prejudice to any other such· rights and remedies. 

Section 21. _Right of Use Upon Termination 

(a) Subject to Section,25, ·in .the event the Port 
Authority terminates this Agreement pursuant to Section.20 hereof 
during either the Initial Term or the Renewal Term, the Port-
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Authority shall, at no cost or expense to the Port Authority, 
either: (+) direct the Permittee to remove the System or the 
portions thereof designated by the Port Authority, or {2) operate 
the System or ~ny portion or portions thereof as are not so 
removed free and clear of any claim of ownership by the Pe.rmittee 
including all the Permittee's rights to all carrier Ag~eements, 
System software licenses, equipment warranties and service 
contracts. 

-

(b) (i) The rights of the Port Authority under 
paragraph (a), above, to use the System shall not in any manner 
affect, alter or diminish any of the obligations of the Permittee 
under this Agreement, and shall in no event constitute an 
acceptance of _surrender of thi~ Agreeinent. 

(ii) The rights of the Port Authority under 
paragraph {a), above, to use the System shall include the right 
of the Port Authority to use ,eµid\or ope~ate the System or any 
portion thereof and the right to continue in effect the terms and 
provisions of the Carrier Agreements or to enter into a new 
agreement with any Person to use and\or operate the System or any 
portio.n thereof for a period of time the same as or different 
from the balance of the Term (including the Renewal Term) · · - - - · -· -­
remaining under this Agreement, and on terms and Conditions the 
same as or different from _those set forth in this· Agreement. The 
Port Authority shall also, upon termination pursuant to the said 
Section 20, or otherwise upon the exercise of its rights pursuant 
to this Section, have the right to repair or to make physical or 
other changes_ in the System, including changes which alter its 
wireless telecommunications and other electronic characteristics, 
without a.ffecting, altering or diminishing the obligations of the 
Permittee under this Agreement. 

Section 22. waiver of Redemption 

The ,Permittee here.by waives any and all right-a of 
redemption, granted by or under any present or future law, 
arising in the event in the event the Port Authority obtains or 
retains possession of the System in any lawful manner. 

Section 23. Remedies to be Non-exclusive 

All remedies provided in this Agreement shall be deemed 
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cumulative and additional and not in lieu of or exclusive of each 
other or of any other remedy available to the Port Authority at 
law or in equity. 

Section 24. Surrender 

(a) Upon the expiration or termination of this 
Agreement, the Permittee covenants and agrees·to yield and 
deliver the System peaceably to the Port ·Authority free and clear 
of any claim of ownership by the Permittee, including the rights 
to all Carrier Agreements, System software licenses, equipment 
warranties and service contracts, without any further _act or deed 
by the Permittee. The Permittee shall promptly execute and 
deliver assignments, bills of sale and all other.documents 
necessary or convenient in ord~r' to evidence the rights of the 
Port Authority therein, inclUding title to all System software 
licenses, equipment warranties and service contracts. Such right 
to use the ~ystem shall not in any manner affect, alter or 

·diminish any of the obligations of the Permittee under this 
~greement. Upon the eXI>iration or termination of this Ag_reement, 
the Permittee shall deliver the System to the Port Authority 
promptly and in gobd condition, such reasonable wear excepted as 
would not adversely affect or interfere with its proper-operation 
.under this Agreement. 

(b) The Permittee shall have the right at any time 
during the Tel;lil to remove a_ portion or portions of the System 
consisting of its eqµipment or other personal property from the 
Port Authority Facility where the same bas·been installed 
provided that the Permittee shall install suitable replacemen~s 
therefor as is necessary for System Operations. ·Furthermore, 
except as may otherwise be provided in Section 6(b), upon.the 
expiration or sooner termination of this Agreement the Permittee 
shall promptly remove the System, if so directed by the Port 
Authority:, and title thereto Shall thereupon vest in the 
Permittee, including the rights to all System software licenses, 
equipment Warranties and service contracts, without any·fu+t,her 
act or deed by the Permittee. The Port Authority shall promptly 
execute and deliver bills of sale and all other documents 
necessary or convenient in order to ~vidence any .such transfer of 
title to the Permittee. 
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(c) If the Permittee shall fail to remove the System 
within 60 days after receiving written direction to do so from 
the Port Authority pursuant to the provisions of this Section, 
the Port Authority may remqve the System or a portion or portions 
thereof to a public warehouse for deposit or .retain the same in 
its own possession, and, in either event, may dispose of the same 
as wa~te material or sell the same at public auction, the 
proceeds of which shall be.applied first to the expenses of 
removal, storage.and sale, second to any sums owed by the 
Permittee to the Port Authority, with any balance remaining to be 
paid to the Permittee; if the expenses of stich removat, storage 
and sale shall exceed the proceeds of sale, the Permittee shall 
pay such excess to the Port Authority on demand. Without 
limiting any other term or· provision of this Agreement, the· 
Permittee shall indemnify and hold harmless the Port Authority, 
its Commissioners, officers, agents, employees and contractors 
from all Claims_ of third persons arising out of the Port 
Authority's removal and disposition of property pursuant to t~is 
Section, including claims for conversion,' claims for loss of or 
damage to property, claims for injury to persons (including 
death), and claims for any other damages, consequential or 
otherwise. 

Section 25. Project Financing 

FOr purposes of this Section, the following terms shall 
have the following meanings: 

."Default Availabi"e Cash" shall mean, during any period 
commencing on the date on which .the Prefect Lender gives a 
P·roject Lender Election Notice tO· the Port Authority and ending 
on the date on. which all past due fees payable to the Port 
Authority shall have been paid in full, all Gross Receipts 
received or cont.rolled by the Project Lender in lieu of their 
receipt by the Permittee w.ith respect to the System or this 
Agreement, ·1ess the coSts of operating the System and maintaining 
the System in good operating condition. 

"Interim System Operator" shall mean any Person selected by 
the Project Lender and engaged under binding contra~t with the 
~roj ect te'nder to qperate and ·maintain the System at the cost and 
expense of the Project Lender as provided in this Agreem~nt, 
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provided, however, any Interim System Operator shall be subject 
to the prior written approval of the Port Authority, such 
approval not to be unreasonably withheld. In determini~g 
whether to issue such approval, the Port Authority shall only 
consider whether such Person has sufficient experience in 
operati~g and maintaining_ equipment ·similar to that utilized in 
the System on a basis consistent with the standards set forth in 
this Agreement, whether the scope of work of the engagement, 
including.sufficiency of staffing levels, is reasonably 
appropriate and whether such Person has a reputation for honesty 
and integrity. 

'Loan Agreement# shall mean a single agreement between 
the· Permittee and the Project Lender for the borrowing of f~ds 
by -1:he Permittee from the Project Lender for the purpo·ses of 

.financing the installation and operation of the System, the terms 
of which shall be ·on a commercially reasonable basis. 

"Loan Amount• shall mean an amount not in excess of 
Seventeen Million Five Hundred Thousand Dollars and No Cents 
($17,500,000.00) unless otherwise consented to by the Port 
Authority. 

"Project Lenderu shall mean any Person consisti_ng of 
one or more.of the following: 

(i) Concourse Communications Group, LLC, a 
limited liability company formed unde:t' the laws· of the State of 
Delaware, which, on or prior to the date of the_ execution and 
delivery of this Agreement, loans to or invests in the· Permittee 
an amount not greater than the Loan Amount at an interest rate 
not in excess of Twelve Percent (12%) annually; o~ 

{ii)_ SpectraSite Communications, Inc.; or 
.. ·_;:;_ 

('iii) Canadian Imperial Bank of Commer~e; or 

(iv) 
the Port Authority, 

any other Peison consented to in advance by 
including anY Replacement Project Lender. 

The Project Lender shall include with respect to any Person 
described above in-clauses (ii), (iii) or (iv), (x) any purchase~ 
of all or Substantially all its assets or (y) -~Y, successor by 
merger or consolidation to such Person provided that s.uch 
successor succeeds to all or substantially all of the assets of 
such Person. 

-61-

. . -



-Qualified System Operatora shall mean any Person 
selected by the Project Lender to be an assignee of the Permittee 
under this Agreement, provided, however, any Qualified System 
Operator shall pe subject to the prior written approval of the 
Port Authority, such approval not to be unreasonably withheld. 
In determining whether to issue such approval, the Port Authority 
shall only consider whethe~ such Person has: (i) sufficient 
experience in operating and maintaining equipment similar to that 
utilized in the System on a basis consistent with the standards 
set forth in this Agreement, (ii} a reputation for honesty and 
integrity and (iii) the financial capability to operate and 
maintain the System on a ba~is consistent with the standards set 
forth in this Agreement, with such Pers.on being deemed to have 
such requisite financial capability if such Person has or is 
prOjected to have sufficient capital ·(or acCess to .capital}; · 
whether by virtue of cash on handt sponsor ·support .:Comm~tments, 
projected revenues, any combination thereof, or otherwise, to 
meet all of such Person's operations and maintenance expenses and 
obligations to make fee alld other payments to the Port Authority 
in respect of the System for the one (1)-·year period following 
the date on which such Person would become a Qualified System 
Operator. 

(a) (i) (1) Notwithstanding the provisions of 
Section 19 hereof, and without otherwise limiting:_ the generality 
thereof, the Permittee may assign to a single PrOject Lender all 
of its right, title and intere~t in, to and under this Agreement 
pursuant to an assignment (the "Security Assignment"'). as security· 
for the Permittee's obligations· to the Project Lender under the 
Loan Agreement. Concourse Communicati6ns Group, LLC may assign 
to SpectraSite Communications, Inc. all of its rig~t, title and 
interest in, to and under this Agreement as security for itS 
obligations to Spectrasite Communications, Inc .. The Loan 
Agreement shall be subject.to the prior written consent of the 
Port Authority an.d shall not be as.signed without the prior . 
written consent of the Port Authority.· The 8.mount borrowed under 
the Loan Agreement shall not exceed the Loan Amount. 

(2} The parties acknowledge and agree that .it is 
the intent of the provisions of this Section and the Security 
Assignment to allow the Project Lender, subject to the terms and 
provisions of this Agreement, to effectuate, pursuant to a future 
assignment (the •Future-Assignment•), the assignment· of the 
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Permittee's interest under this Agreement in accordance with the 
Security Assignment and pursuant to the terms thereof and of ·this 
Agreement. 

(3) The parties acknowledge and agree that it is 
the intent of the provisions of the Security A,ssignment and this 
Section to assure that this Agreement and the rights of the 
Permittee and its successors and assigns hereunder shall not be 
deemed terminated in the event that the Permittee shall cease· to 
be entitled to use the System hereunder. Thereafter, at the 
election of the Project Lender in accordance with this Agreement, 
a successor or assignee of the Permittee shall be appointed for 
whose __ benefit this Agreement shall continue in full force and 
effect. The Port Authority agrees for the benefit of the Project 
Lerider and any such successor or assignee of the Permittee's 
rights under this Agreement to enter into any document·, 
instrument or other agreement as may be necessary or appropriate 
to evidence the continuation of this Agreement and any 
modification of the terms of this Agreement that are necessary to 
implement or reflect the provisions of this Section 25. Such 
provisions are a material inducement to the Project Lender to 
assure it that, ·at its ~lection, the Permit tee shall not 
terminate or cause the termination of this Agreement-so .as to 
make imposs-ible the continuatj,on of the rights of the Project 
Lender under the Security AsSignment. 

(ii) (~) If an assignee -(the "Assignee") under any 
Future Assignment shall become the Permittee under this 
Agreement, such Permittee shall be -subject to all the provisions 
of ..... the Secv.rity. Assignment and shall be bound (except as 
otherwise specifically set forth in this Agreement) by all of the 
terms and prbvisions of this Agreement including the proyisions 
(xP.-concerning the payment of fees, (y) respecting the rights and 
obligations of the Assignee set forth in paragraph· (j) below to, 
among other things, cure the defautts· of the Permittee, and (z) 
restricting· the r-ight of the Permit tee to -transfer, sell or 
assign this Ag~eement and its rights to operate the System 
including, without limitation, the provisions of Section J.9 and 

0this Section 25. 

(2) Upon the consummation of any Future 
Ass_ignment, the Assignee shall execute in favor of the .Project 
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Lender a subsequent security assignment substantially in the form 
of the Security Assignment entered irito. Any security assignment 
in the form of the Secur~ty Assi~ent initially ~ntered into 
which is ~ntered into in substitution for the original Secu~ity 
Assignment shall for all purposes of this Agreement be deemed to 
be the Security Ass~gnme~t. In no event shall a subsequent 
Security Assignment be entered into on more than two (2) 
occasions. 

(iii) (A) The Project Lender may effectuate any 
Future Assignment upon the occurrence and during the continuance 
of an event upon the occurrence of which the Project Lender may 
effectuate the Security Assignment in accordance with·its terms 
(a 'Trigger Event•) by giving to the Permittee and the Port 
Authority an ·Assignment Notice (as defined- .. in ~he _security 
Assignment) in accordan_ce. with the Security Assignment. Upon- the 
occ~ence of a Trigge-r Event and the giving Of an Assigtlll!ent 
Notice and without further action on the part of the Project 
Lender, the parties agree that as between the Port Authority and 
either (x) the Project Lender or (y) a Qualified System Operator, 
the Permittee shall be deemed irrevocably to haVe assigned-its 
rights hE!reunder to the Project Len.der or such Qualified System 
Operator, the Project Lender or such Qualified System Operator 
shall be deemed to have assumed the Permittee's obligations 
hereunder as set forth in this Section and, except as modified or 
waived to the extent provided below, this Agreement shall remairi 
in full force and effect as -between the Project Lender or such 
Qualified System Operator and the Port Authority. Upon the 
Project Lender's election pursuant to this subparagraph (iii) (as 
evidenced by the giving of the Assignment Notice), the Port 
Authority, in any action seekin.g .. enforcement of .the· termination 
provisions_ of this Agreement -pursuant .. to .Se.ction 20_, shall, 
instead, seek a judgment compelling the· assignment of the 
Permittee's rights hereunder to the Project Lender or such 
Qualified System Operator, and any rejection or deemed rejection 
of this Agreement under the u ._s. Bankruptcy Code· shall not 
constitute a termination of this Agreement as between .the Project 
Lender or such Qualified System Operator an~ the Pcort Authority, 
and the Permittee shall for all purposes be deemed to have 
assigned its rights hereunder to the Project Lender or such 
Qualified System Operator without any need of any ,further 
instrument of assignmellt·or transfer from the Permittee~ At the 
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option of the Port Authority, or of the Project Lender or such 
Qualified System Operator, the Project Lender and the Port 
Au.thority shall confj,rm such Future Assignment by the execution 
of a written assignment and assumption agreement and the Port 
Authority and the Project Lender or such Qualified System 
Operator shall enter into any document or instrument that may be 
appropriate to amend, supplement, or otherwise effectuate the 
continuation of this Agreement and any appropriate modifications 
of the terms hereof to implement such assignment. 

(B) Any action that the Project Lender may take 
under this Section 25 may be taken by the Project Lender or a 
nominee designated by the Project Lender, provided the Project 
Lender enters into an agreement with the Port Authority, iri form 
sat.is factory to the Port Authority, .pursuant to which the Project 
Lender agrees that during the period of such nominee's interest 
in this Agreement it will make available to such nominee 
sufficient funds as to enable such nominee to ~amply with all of 
the obligations to be undertaken by the Project· Lender pursuarit 
to the provisions of this Section ·2s. N~ designation of a 
nominee shall afford the Project Lender any greater rights. under 
this Agreement with respect to Interim system Operators or 
Qualified System Operators· than otherwise provided in this 
Agreement with respect to the Project Lender itself. 

(iv) (1) In the event of the transfer of the iriterest 
of the Permittee under this Agreement under any Future Assignment 

· to any.Qualified System Operator pursuant to the exercise of 
remedies by the Project Lender in accordance with the Security 
~signment -~hd this Agreement, provided that any assigilment of 
t~e character of the Future Assignment shall have previously 
o~urred on not more than two prior occasions, such Qualified 
System Operator- shall have the right to assign as collateral its 
interest as the Permittee under this Agreement to any "Qualified 
Institutional Buyer" (as defined in Rule 144A under the 
Securities Act of 1933)' which lends funds to such Qualified 
System Operator (any such lender being herein _referred to as the 
"Replacement Project Lender#) as may reasonably be approved by 
the ··Port Authority. Such assignment shall be in form and 
substance substantially equivalent to the Security Assignment. 
Such Replacement Project Lend.er shal_l have subs-tantially- the same 
rights and benefits relating to the exercise of remedies, 
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including cure periods and notice provisions with respect to 
defaults, which are afforded to the Project Lender under this 
Agreement and the Security Assignment. 

(2) Any such new security assignment referred to. 
in clause (1) above, shali constitute the •security Assignment# 
for purposes of this Agreement. If two (2) Security Assignments 
in addition to the initial Security Assignment under this 
Agreement (to Concourse Communications Group, LLC, SpectraSite 
Communications" Inc .. and ca~adian Imperial Banlc of Commerce) 
shall have occurred, no subsequent Future As.signment or exercise 
of similar rights under such Security Assignment by the 
Replacement Project Lender shall· entitle any-- subsequent lender to 
another Security As~ignment. ' 

(bl (i) Notwithstanding anything contained in the 
Security Assignment, -it is understood and agreed that as between 
the Project Lender ·and the Port Authority, all rights of the 
Project Lender under the Loan Agreement and the Security 
Assignment Shail be subj. ect and subordi~ate to t~e terms,­
covenants·, conditions and proVisions of this Agreement. 
Notwithstanding any provisions of the Loan Agreement and the 
Security Assignment to the contrary, the Permittee sh-all be 
deemed to be the only party ·under this Agreement other than the 
Port Authority unless and until- termination of the interest of 
the Permittee pursuant to a Notice of Termination hereunder or 
the effectuation of a Futtire Assignment. 

(ii) (1) The Permittee shall have full and 
complete coritrol of the operatioll and use of the System-, an~, 
except as set forth in this· Agreement, the -·security Assignment'· ·or 
as otherwise agreed by ·the.Permittee 'in writing with the consent 
of the Port Authority, the Permittee shall have full power and 
authority to give waivers of, and to consent to variations-from, 
the rights of the Permittee under this Agreement and to negotiate 
and enter. into supplements and amendments to this Agreement, and 
except as aforesaid, the Port Authority may deal directly with 
the Permittee in the negotiation and procurement of 'such. ~aivers, 
variations, supplements and amendments and in ~11 other matters 
-involving the Permittee under this Agreement or the ope~ation and 
use of the System, without any consultation with or approval by 
the Project Lender. 
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(2) Nothing contained in this Agreement, or ~he 
Security Assignment shall require the Port Authority to exercise 
any remedy or restrict the Port Authority from waiving any 
default or alleged default of the Permittee under this Agreement 
or otherwise. 

(c) The Loan Agreement shall require the Project 
Lender ~o send to the Port Authority a copy of each notice of 
default or termination under the Security Assignment within five 
(5) business days following the date any such notice of default 
or termination shall have been se.nt to the Permittee. The Loan 
Agreement shall also require the Permittee to send to the Project 
Lefi'der a copy of each such .notice of default or termination given 
to ·the· Permittee by the Port Authority; within five (5) business 
days following the date any such notice of default or termination 
shall have been sent by the Port Authority to the Permittee. 

. (d) (i) Subject to subparagraph (ii) hereof, 
notwithstariding any other term or provision hereof or of the 
Security Assi9Ilment, no Person, other than a Qualified System 
Operator, Project Lender or Replacement Project Lender (provided 
that the Project Lender or Replacement Project Lender shall be 
itself qual,ified as an Interim system Operator or shall have at 
all times r_etained an Interim System Operator from and after any 
Future Assignment) shall be entitled to acquire·the interest of 
the Permit tee in this Agreement as_ the Assignee. The foregoing 
provision is ·of the essence of this Agreement and the Security 
Assignment and it is only upon this basis that the Port Authority 
has agreed to ent~r into this Agreement and to consent to the 
Security Assignment. 

·~"'"·· (ii) Nothing he:t'ein shall be deemed to preclude 
either the Port Authority or the ·Project Lender (provided that 
the Project Lender shall have at all times qualified as an 
Interim System Operator or retained an_ Interim System Operator· 
from and after any failure by the Permittee to perform the 
'operations and maintenance obligations of the Permittee under 
~his Agreement) from bidding for or from becomi_ng., ~t any 
foreclosure sale or proceeding similar thereto, the owner Of the 
Permittee's rights under this Agreement £ree from any claims, 
equities or rights of redemption of the Permittee. The Port 
Authority and the Project Lender shall have the right to bid for 
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the Permittee's rights under this Agreement at any sale, public 
or private, whether held pursuant to a j~dgment of assignment or 
otherwise. 

(e) (i) If the Port Authority shall elect to 
terminate this Agreement pursuant to Section 20 of this 
Agreement, then, at the time of service of a Notice Of 
Termination upon the Permittee, the Port Authority shall give a 
copy of su.ch Notice of Termination to the Project Lender. The 
Project-Lender shall have the right to extend the effective date 
of termination specified in any such Notice of Term~nation, for a 
period of sixty (60) days or such lesser period as may be 
specified by the Project Lender (the ".Initial Project Lender 
Extension Period•), provided the Project ·Lender shall·give notice 
(the "Project Lender Extension Notice•) of such extension to the 
Port Authority at any time on and after the date of the Notice of 
Termination but not later than the effective date of termination 
stated in the Notice of Termination. 

(ii) The Project Lender shall exercise all 
reasonably available legal remedies to ·permit the Project Lender, 
by itself, provided the Project Lender is itself "qualified as an 
Interim System Operator, or through the retention of an Interim 
System Operator, during the Initial Project Lender Extension 
Period refe=ed to above in subparagraph (g) (i) and any Second 
Project Lender Extension Period referred to below ·in subparagraph 
{g) (iii) (1) to keep the System operational and in a state of good 
repair. 

(iii) (1) At the end of the sixty (60) day 
period following receipt by-the Eor-t Authority of a Project 
Lender Extension Notice, this Agreement and the rights of the 
Permittee hereunder shall be terminated unless within such time 
the Project Lender shall have·given the Port Authority·notice 
(the "Pl:'oject Lender Election Notice") of its intention. tO seek 
or effectuate a Future Assignment, in which case the Port 
Authority shall not have the right to terminate this Agreements~ 
long as the. Prqject Lender is in compliance with the terms set 
forth below. During the Ihitial Proj·ect Lender Extensia:n Period, 
and any further Period (the •second Project Lender Extension_ 
Peri6d") up to the Future Assignment, the Project Lender, fOr the 
purposes of protecting and preserving its .. security under the 
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Security Assignment and for meeting the obligations of the 
Permittee for the operation, care and maintenance of the System 
to the extent provided below, shall (x) continue to perform its 
obligations to the Port Authority in accordance with subparagraph 
(g) (ii) above, and (y) shall perform, provided the Project Lender 
is itself qualified as an Interim System Operator, or shall 
appoi~t an Interim Syst.em Operator to perform the operating 
responsibilities of the Permittee for the operation, care and 
maintenance of the System to the extent the Permittee shall fail 
t6 do so, but only to the extent of Default Available Cash and to 
the extent that the Project Lender or the Interim System Operator 
has .. access to the system. 

(2) Nothing herein shall be construed to 
require the Project Lender to take any action that would 
constitute breaCh of peace or otherwise be unlawful,· and the 
Proje?t Lender'$ obligations hereunder which require access to or 
possession of the System shall be suspended and relieved to the 
extent that the Project Lender shall not be lawfully granted the 
right of access or possession for such purposes. 

(f) If the Permittee defaults under this Agreement and 
fails to cure the same within the time allotted therefor, if any, 
then the Permittee."directs that the Port Authority accept and 
permit, and the Port.Authority agrees to accept and permit, the 
curing of any defaµlt under this Agreement by the Project Lender 
as if and with the sanie force and effect as though cured by the 
Permittee. 

(g) No sale, triinsfer or asS"ignment· by the Permittee 
of '-its interest in this Agreement to the Port Authori°ty or the 
PrSjeCt Lender (or its designee) shall create a merger between 
the interests of the Port Authority and the Permittee or that of 
the Permittee and the Project Lender unless the Port Authority, 
the Permitb~e and the Project Lender shall specifically consent 
to such merger in writing. 

(h) In the event of a Fut~re Assignment to a 
Qualified System Operator, such Qualified System Operator shall 
assume all of the Permittee•s obligations hereunder arisin,-g from 
and after the· date of such Future Assignmen,-t (except as otherwise 
expressly provided iO this Agreement). In addition, such 
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Qualified System Operator shall agree to cure, within ten (10) 
days, any defaults that would constitute grounds for terminati~n 
by the Port Authority pursuant to Section 20 (except when 
fulfillment of such obligation requires activity over a period of 
time and the Qualified System Operator shall have commenced to 
perform whatever may be required for fulfillment within ten (10) 
days after receipt of notice and diligently continues such 
performance without interruption except for causes beyond its 
controi> and, in addition, the Qualified ·system Operator shall 
use commercially reasonable efforts to cure any failure by the 
Permittee to keep, perform and observe each and every other 
promise, covenant and agreement on its part to be ·kept, performed 
and observed under this Agreement. 

(i) In the event the P:Coject Lender requests that the 
Port Authority approve any Person as a Qualified System Operator 
or an Interim System Operator, the Port Authority shall within 
ten (10) days following its receipt of such request (together 
with· appropriate supporting information) .notify the Project 
Len~er as to· whether ~he Person is acceptable as a Qualified 
Sys-tern Operator or· an Interim ~ystem Operator. In the event the 
Port Authority notifies the Project Lender that the Person doe_s 
not qualify as a Qualiffed System OpE!rator or an Interim System 
Operator, the Project Lender shall be given a reasonable 
additional time to either resolve any_ differences with the Port 
Authority or to locate a different Person to be a Qualified 
System Operator or an Interim System Operator. 

(j) The Project Lender shall have the right to be a 
Qualified System Operator under a Future Assignment provided that 
it shall at all times during such period be or otherwise engage 
an Interim System Operator .to operate ·the System a~d the par~ies 
further ~cknowledge and agree that the Project Lender shall have 
the right to continue to remain as the Permittee as provided in 
Paragraph (j) above throughout the balance of the Term, it being 
understood .that the Project Lender shall be obligated to perform 
all the Obligations of the Permittee under this Agreement until 
such time as it shall have assigned this Agreement to a Qualified 
System OperatOr. 

(k) From time-to-time during the Term, the Permittee 
shall have the right to refinance the then-outstanding principal 
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balance of the loan as set forth in loan agreements entered into 
between the Permittee and Concourse Communications Group, LLC and 
between Concourse Communications Group, ~C and SpectraSite 
Commun_ications, Inc., respectively, (the "Outstanding Balance") 
only in accordance with the following requiremen_ts: 

(i) The Permittee may at any-time refinance the 
Outstanding Balance with a new Project Lender with the prior 
written approval of the Port Authority, such refinancing to 
include the assignment of a S~curity Assignment to such Project 
Lender; 

(ii) From and after the s~cond anniversary o_f the 
Commencement Date, the Permittee may refinance the Outstanding 
Balance with a new Project Lender, including the assignment of a 
security Assignment to such Project Lender, that is~ Qualified 
Institutional Buyer and under a Loan Agreement as both may 
reasonably be approved.by the Port Aut~ority; and 

(iii) BOth on 'the -date of notification of the Port 
Authority that the Permittee intends· to refinance the Outstanding 
Balance and on the effective date thereof, the Permittee shall 
not be under notice o_f defaU:lt or notice. of termination ·from the · 
Port Authority. 
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The Permittee, at least thirty (30) business days prior to the 
proposed effective date of a proposed refinancing of the 
outstanding Balance, shall notify the Port Authority, in writing, 
of the identity of the proposed new Project Lender and shall 
submit to the Port Authority for its approval a copy of the form 
Of the proposed Loan Agree_ment and accompanying note or bond. 
The Port Authority will advise the Permittee in writing within 
fifteen (15) business days after receipt of such notification and 
submission whether or not the Port Authority will consent to such 
proposed Project Lender and such proposed note or bond. On the 
date of its execution, or within five (5) days thereafter, the 
Permittee shall deliver to the Port Authority a true copy of the 
executeQ Loan Agreement and accompanying executed note or bond. 

_Section 26. Disputes 

·(a) In the event of- any dispute between the Port 
Authqrity and the Permittee regarding any matter.related to this 
Agreement, either. the Permittee or the Port Authori.ty may request 
that a meeting be held betw~en.the parties to discuss the matter. 
The parties shall each send at least two (2) representatives to 
such meeting, one individual who is.fully familiar with the issue 
in dispute and the other who is a member of senior management 
authorized either to settle the matters in dispuCe or to make 
r~commendations· for the settlement thereof. 

(b) If the dispute is as to whether or not any 
Construction Application submitted by the Permittee should be 
approved by.the Port Authority, and the parties cannot achieve a 
settlement of the matter following the meeting described in 
subparagraph (a) above, the tnatter shall be submitted for 
resolution to the Chief Engineer of the Port Authority, acting 
personally and in accordance- with Prudent Engineering an~ 
Operating Pract·ice. 

(c) If the -i!SSUe in dispute is not an issue cOvered by 
subparagraph (b}, above, and- the parties cannot aphieve · a · 
settlement of the matter follo~ing the meeting described in 
·subparagraph (a) , above, the parties shall each be f_ree to pursue 
any available legal or equitable remedies. 

-?OB-



Section 27. Carrier Agreement 

The Port Authority shall act in a commercially reasonable 
manner with respect to Carrier Users' requests pursuant to the 
Carrier Agreement, as follows: 

(a) Any request for its approval of the Carrier User's 
corporate guarantee or surety bond pursuant to Section 3.2 of the 
Carrier Agreement; 

(b) Any request for its approval of the Carrier User'S 
general liability insurance coverage amounts pursuant to Section 
6.8 Of the Carrier Agreement; 

(c) Any requested approval of an assignment of a 
Carrier Agreement to a successor to the business operations of 
the Carrier User; and 

(d} Any request made in accordance with Section 33 of 
this Agreement with respect to approval of advertis.ing, sales 
promotion, press releases.and other publicity materials submitted 
by the Carrier Use~ under Section 14.9 (a) of the Carrier 
Agreement. 

Section 28. Payments 

(a) All payments required of the Permittee by this 
Agreement shall be mailed to the Port Authority, P.O. Box 17309, 
Newark, New Jersey -07194 or to Such other office or address as 
may -be substituted therefor by th~ Port Authority. 

---~ 

..::;-. (b) No payment by the Permittee or receipt by the Port 
Authority o.f a lesser fee payment amount than that which is due 
and payable under the provisions of this Agreement at the tim~ · _of 
such payment shall be dee~ed to be other than a payment on 
account of the ·earliest -fee: payment then due, nor shall_ any 
endorsement or statement on.any check or in any letter 
accompanying any che.ck or paYfflent be deemed an accord. and 
satisfaction, and the Port· Authority may accept such cheCk or 
payment without prejudicing in any way its right to recover the 
balance Of such fee or to pursue any other remedy provided in 
this Agreemen~ or by law. 
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Section 29. Recording 

· The Permittee may, at its sole cost and expense, record 
a memorandum of this Agreement, prepared by it at its sole cost 

.and expense, reasonably satisfactory to the Port Authority, and 
the POrt Authority agrees to .. execute such memorandum within 
fifteen (15) business days after request therefor. If the 
Permittee so records such memOrandum, it shall, at its sole cost 
and expense, record in timely fashion-a memorandum satisfact'ory 

.to the Port Authority of each and every modification, extension, 
supplement,_ assignment,. surrenQer, or other amendatory agreement 
relating thereto, which memorandum shall be prepared by and at 
the sole cost and expense of the PerRiittee. 

Section 30. Quiet Enjoyment 

The Port Authority covenants and agrees that as long as 
it is owner or lessee of the particular Port Authority Facility 
.where a portion or portions of the System is installed and. 
operated, the·Permittee, upon paying all fees hereunder and 
performing~ in all material respects, all the covenants, 
cond-itions and provisions ·of "this Agreement on its part to be 
pertormed, shall and may peaceably and quietly conduct System 
Operations free of any act or acts of the Port Authority except 
as expressly permitted in this.Agreement.· The piovisions of this 
Section 30 shall not be deemed to modify the rights expressly 
granted to the Port Authority under this Agreement including, 
without limitation, the rights under Section 20 to terminate this 
Agreement and/or exercise any other remedies which it may have in 
the event of a default by the Permittee in its obligations 
hereunder "following the ·giving of any,required notice by the Port 
Autho~ity arid the expiration of any aPplicable cure period. 

section 31. Headings 

The section headings and the paragraph headin9s, if 
· any, .are inserted only as a matter o·f convenience a.Ild for 
reference and in no way define, limit or describe· the scope or 
intent of any provision hereof. 

section 32. Performance Of Permit tee's. Obl"igations 

(a) Whenever in this Agreement the Permittee is placed 
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under an obligation or covenants to do or to refrain f:rQm:.~r·cis .< : = ::'a: :­
prohibited from doing, or is entitled or privileged to 4o;. ':a.Oy :~ ·· :..S. ... 
act or thing, the Permittee's obligations shall be perfQrmed1ar·· -·:=.·:·­
its rights or privileges shall be exercised only by its L-Q~ficere- ·.·:. .._. 
and employees. The provisions of the previous sentence ~shal.~ nQt ·. :f .. 
in any way be taken to alter, amend or 4iminish any obl~at·:f..~n. Qf :_·: ,:;: . -: 
the Permittee assumed in relation to its invitees, "custQttie~e.r - . =.: ·:: • __ ;-_,.;: 

agents, representatives, contractors or other persons, firme: or__ · -
corporations doing business with it. ::. : =:..: .:. .. :~-..: 

(b) The Permittee's representative, hereinbefore 
specified in this Agreement (or such substitute as the eerf9ittee _ 
may hereafter designate in writing), shall have full a~ho~ity -t-o-· 
act for the Permittee. in connection with this Agreement~~d~any_ 
things done Or to be done hereunder, and to execute· on the-.­
Permi_ttee 1 s behalf any amendments or supplements to this 

- . 

' 

.· 
Agreement or any extension.thereof. 

• . i 

(cl . This Agreement does not constitute the Permit tee · ·, 
the agen,:. or representative of the Port Authority for a:g.y ·,p_urpose: _·:. 
whatsoever, nor does it constitute the .Port Authority tbe·:::~gentr: :.- · 
or representative of the Permittee for any purpos_e wh?l,teC?~v;er. : : _: 

{d) No greate~ rights or privileges with resp~ct to 
the. use of th,e System or any portion or portions "thereof o~ with · · · 
respect to any.Port Authority Facility are granted or int~nded to: 
be granted to the Permit tee by this Agreement, or by· any .:~ .. :.. , 
provision thereof, t~n the rights and privileges expressly ~= 
granted hereby. -

Section 33 .. Publicity and Advertising 

The Permittee shall not issue or permit to be issued 
any press or publicity release, advertisement, or literat~re of 
any kind which ·refers to the Port Authority o_r the System .. or any 
portion thereof instS.lled at any Port Authority Facility pursuant= 
to this Agreement, without first obtaining the written approval 
of the Port Authority. Such approval shall be granted unless the 
Port.Authority reasonably believes, in good faith, that the 
publication of such information would be harmful.to its interests 
or to the public interest or would not be in compliance with 
contemporary advertising and marketing standards for-the 
telecommunicationS industry. 
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Section· 34. Renewal Term 

Upon the condition that the Permittee shall not be in 
default under any term or provision of this Agreement or under 
any notice of default from the Port Authority, the Permittee, by 
notice given to the Port Authority at·least one (ll year but not 
more than elghteen ( 18) months prior to the expiration date of 
the Initial Term, may extend the Term of this Agreement for a 
period commencing on the day following the expiration date of the 
Initial Term and continuing through the date preceding the tenth. 
(10th) anniversary of the expiration date of the Initial Term 
(such extended period, the •Renewal Term"). 

Section 35. Manner of OoeratiQn 

In connection with the. exercise of the privilege. 
granted.her~under, the Permittee shall: 

(i} Use commercially reasonable efforts in every 
proper ~er to develop and increase the business conducted 
by it hereunder; 

(ii) Not divert, and use commercially reasonable 
efforts not to cause or allow to be diverted, any business 
from any Port Authority Facility where Systein Operations are 
conducted, it being acknowledged that the Permittee shall 
not be·deemed to be in violation of this subparagraph (ii) 
with respect to Wireless communications services provided by 
Carrier·Users through teleconununications systems other ~ban 
the System, provided that neither the Permittee nor any 
affiliate of the Perniittee has any ownership interest in 
such other·systems; 

(iii) To the ·extent available teqhnology permits at a 
conunerciaily reasonable cost, periodically monitor existing 
wireless base stations operated by car"rier Users at 
locations other than Covered Facilities which may provide 
such Carrier Users with c.overage in or otherwise overlap 
areas of Covered Facilities to ensure that a Carrier User 
does not intentional1y avoid th~ System·thrOugh additions to 
such· Car.rier U~er' s .existing .system; 
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(iv) Maintain, in accordance with accepted accounting 
practice, during the Term and for one (1) year after the 
expiration or earlier termination of this Agreement, and for 
a further period extending until the Permittee shall receive 
written permission from the Port Authority to do otherwise, 
r~cords and books of account regarding all transactions of 
the Permittee at, through or in any way connected with any 
Port Authority Facility, which records and books of account 
shall be kept at all times within the Port of ·New York 
District; 

(v) Permit, upon reasonable prior notice, in ordinary 
business hours during the Term of this Agreement, and -for 
one (1) year thereafter, and.during the further period 
described in subparagraph (iii), above, the examination and 
audit by the officers, employees and-representatives of the 
Port Authority of such record and books of account and. also 
any records and books of account of any Person which is 
owned or controlled by the Permittee·_, or which owns or 
controls the Permittee, if said Person performs services, 
similar to those-performed by the Pe;rmittee, anywhere in the 
Port of New York District; 

(vi) Install and use all equipment reasonably available 
and necessary to accurately determine Gross Receipts; 

· (vii) Permit the inspection-, upon reason.able prior 
notic_~, by the officers, employees and representatives of 
the Port Authority of all equipment used by the Permittee to 

·- collect data to determine Gross Receipts; 

(viii) Require each Carrier user, .. including each Paging 
Carrier User, to permit the -officers, _employees and 
representatives of the Port Authority, upon reasonable.prior 
notice, to inspect and copy all pocks and records of such 
Carrier Users ~elating to the _determination of payments-by 
such Carrier User to the Permittee and all equipment owned 
Or controlled by such Carrier Usere-and used by the 
Permittee or-such carrier User· to coliect data to.determine 
Gross Receipts, it _being understood that the obligati_ons 
hereunder imposed on the Permittee shall be applicable only 
as and to the extent that the -Permittee itself has. such 
rights of inspection and copying in a particular Carrier 

. User agreement; ·aD;d 
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(ix) Subject to the prior approval of the Port 
Authority, use its best efforts to establish and implement a 
methodology for the measurement of wireless 
telecommunications traffic volume on the System, whether on.­
a MOU or •per bit• basis or otherwise, throughout the Term 
of this Agreement. 

Section 36. Termination Without Cause - Renewal Term 

(a) At any time during the Renewal Term., and without 
li~ting any other rights of t~e Port Authority under this 
Agreement, including, without limitation, the rights set forth in 
Section 20, the Port Authority shall have the right to terminate 
this Agreement without cause .on ninety (90) days' prior writban 
notice to the Permittee. Upon the effective date of such 
termin~tion this Agreement shall be terminated with the ·~ame 
force and effect· as if such date were the date origiD.ally set for 
its· expiration; except as provided in paragraph (b), below. 

(b) Within ten (10) days following the effective date 
of termination·without cause as provided ·in paragraph (a), above, 
the Port Authority shall-pay a •Termination Amount• to the 
Permittee, to be determined as follows: 

(i) The sum of the Adjusted Gross· Receipts plus 
the Tower Gross Receipts and the World Trade Center Towers and 
Airports Adjust~d Gross Receipts,_ less the sum of the Minimum Fee 
plus the Variabl.e Fee payable to the Port Authority, in each 
case, for the last full Annual Period_prior to the-effective date 
of termination without cause s~ll be calculated, sUch . 
calculation to take into account ?nly those _.Port Author:ity 
Facilities which comprise facilities owned by or leased to the 
Port Authority as of ·the effective ~ate of termination. 

(ii) The sum calculated in subparagraph (i), 
above, shall be divided into four· (4) equal payments which shall 
be deemed to be.made on a quarterly basis on·the iast day of each 
January, April, July and OCtober, with respect to the immediately 
preceding calendar quarter, in each AIµlual Period or portion 
thereof wh_ich would have occurred prior to th,e expiration date of 
this Agreement if this· Agreement had not bee.n terminated without 
cause. ·1n the event the expiration da,te of this Agreement ill 
effect prior to- its termination without cause was not scheduled 
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to occur on the last day of a calendar quarter, the last such 
imputed payment shall be appropriately prorated based on a 
ninety-one (91) day calendar quarter. 

{iii} The present value of the stream of payments 
described in subparagraph {ii}, above, on the date of termination 
without cause by the Port Authority_ shall be determined using a 
discount rate of ten percent (10%} per year (the •Base Net 
Present Value Amount"). 

· (iv) The portion of the Initial System Capital 
Cost ·plu.s the capital cost of any additions to the System 
-approved by the Port Authority as constituting an additional 
capital investment in the Systeffl· "{hich in each case constituted 
actual payments to unaffiliated third parties for the acquisition 
and installation of the System (less any part of this Initial· 
System Capital Cost incurred with respect to the construction and 
installation of any portions of the System installed at Port 
Authority Facilities which no longer comprise facilities owned by 
or ·leased to the Port Authority as of the effective date of 
termination) shall be de~ermined and the amount so determined 
shall }?e multiplied by a fraction the denominator of which is the 
number of days in the Terni (including the Renewal Term) 
~riginally contemplated under this Agreement but for its 
termination without cause by the Port Author~ty'ahd the numerator 
of which is the number of days from the date of the termination 
of this Agreement without cause by the Port Authority to the 
expiration a.ate originally contemplated UD:der this··Agreement ~(the 
•Base unamortized Capital.Amount•). 

(v) The •Termination Amount• shall be th~ greater 
of (i) the Base Net Present Value Amount (as ·defined in 
subparagraph (iii), above) or (ii) the sum of Seventy-five 
percent (75%) of the Base Net Present Value Amount plus the Base 
Unamortized Capital.Amount (as defined in subparagraph (iv), 
above). 

(c) In the event the Port Authority terminates this 
Agreement during the Renewal Term pursuant to th~ provisions of 
this Section, the Port Authority shall, upon payment of the 
Termination Amount, have the right to (1) dir·ect the Permittee to 
remove the System. or the portions thereof designa,_t_ed by the Port 
Authority, at the Port Authority's expen~e, and (2) to uSe the 
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System or any portioµ or portions ·thereof as are not so removed 
free and clear of any claim of ownership by the Permittee 
including all the Permittee's rights to all System software 
licenses, equipment warranties and service contracts. Title to 
the portion or portions of the System as are not so removed shall 
thereupQn vest in the Port Authority without any further act or 
deed by the Permittee if title thereto is not already in the Port 
Authority. 

Section 37. Late Charges 

If the Permittee should·fail to pay any amount required 
under this Agreement .when d\le to the Port Authority_ ·including 
without limit any payment of any Minimum Fee or Variable Fee or 
any payment of utility or other charges or if anY such amount is 
found to be due as the result of ah audit, then, in such event, 
the Port Authority may impose (by statement, bill or otherwise) a 
~ate charge with respect to each such unpaid amount for each late 
charge period .(described below) during the entirety of which such 
amount remains unpaid, each such late charge not .to exceed an 
?lIDO'µIlt equal. to eight-tenths of one percent of such unpaid amount 
£-or each late charge period. There shall be twenty-four late 
charge periods on'a calendar ye~r basis; each late Charge period 
shall be for a period of at least fifteen (15) calendar days 
except one late charge period each calendar year·may be for a 
period.of less than fifteen (but not 1ess·than thirteen) calendar 
days. Without limiting.the generality of the foregoing, late 
charge periods in the case of amounts found to have been owing to 
the Port Authority as the result of Port Authority audit findings 
shall consist of each late charge peri~d following the date any 
unpaid·amount should have been paid under this Agreement. Each 
late charge shall be payable immediately upon demand made at any 
time therefor by the Port ·.l\uthority. No acceptance by the Port 
Authority of payment of any unpaid .amount o~ of ·any unpaid late_ 
charge amount shall be deemed a waiver of the right -of the Port 
AuthoritY to payment of any late charge or late charges payable 
under the provisions of this Section with respect t~ such unp~id 
amount. Each ],.ate charge shall be recoverable by the Port 
Authority in the same manner and with like remedies as if it were· 
originally a part of the fee payments set forth in· Section·4. 
Nothing in this Section is intended to, or ·s~ll be deem to, 
affect, alter, modify or diminish in any way· (i) any rights of 
·the Port Authority-.under this Agreement, includillg without 
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limitation, the Port Authority 1 s rights set forth in Section 17 
or (ii) any obligations of the Permittee under this Agreement. 
In the event that any late charge imposed pursuant to this 
Section shall exceed a legal maximum applicable to such late 
charge, then, in such event, each such late charge payable under 
this Agreement shall be payable instead at such legal maximum. 

SectiOn 38. Other Construction by the Lessee 

Following the completion of the Initial System 
Construction Work by the Permittee, and except as may otherwise 
provided under this Agreement, the Permittee shall not 
signi~icantly alter the System, do any construction or modify or 
make any additions or improvements at any-Port.Authority Facility 
without the prior written approval of the Port-Authority, and in 
the event any alteration, ·constru·ction, modification, addition, 
or improvement is performed without such approval, then upon 
reasonable notice to do so, the Permittee will remove the same, 
or at.the option of the Port Authority, will cause the same to be 
changed to the satisfaction of the Port Authority. In case of 
any failure by the Permittee to comply with such notice, the Port 
Authority may effe.ct the removal or change and the Permittee 
shall pay the cost theieof to the Port Authority. 

Section 39. Force Majeure 

Neither the Port Authority nor the Permittee shall be 
liable for any failure, delay or interruption in performing its 
oblig?tions hereunder due to causes or condition~ beyond its 
control. Further, neither the Port Authority nor the Permittee 
shall_. __ be liable unless the said failure, ... (}elay or interruption 
sha11:· result from the failure on the part of such party to use. 
reasonable care to prevent such failure, delay or interruption or 
reasonable efforts to cure such failure, delay or interruption. 

Section 40. Liability Insurance 

fa) The Permittee, in its own name as assured arid at 
its sole cost and expense, shall secure and keep in full force 
and effect throughout the Term, a policy of Commercial general 
lial:,ility insura.Ilce for such coverage as may reasonably be 
required from.time-to-time by the Port Authority covering the 
Permittee's operations hereunder, including but not limited "to 
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Premises-Operations, Products-Completed Operations and broad form. 
property damage coverage, and further inclUding a contractual 
liability indemnity endorsement covering the Permittee•s 
obligations under this Agreement, which shall initially be in a 
combined single limit of $2,000,000 for liability for bodily 
injury, for wrongful death and fo.r property damage arising from 
any one occurrence. 

(b) The Permittee, in its own name as assured and at 
its sole cost and expense, shall secure and keep in full force 
and effect throughout the Term of this Agreement, a policy of 
comprehe"nsive automobile liability insurance for sue~ coverage as 
may reasonably be stipulated by·the Port Authority, covering all 
of the Permit tee_' s owned, non-owned and hired vehicles, which· 
shall be in a combined single limit of $2·, 000, 000 per occurrenqe 
for bodily injury and property damage liability. 

·(c) The Port Authority shall be named a~.an additional 
insured in each policy of liability insurance required by this 
Section. The Port Authority, in its sole discretion, may impose 
increased insurance requirements as to coverage.limits or types 
of coverage, o+ both, with respect to any System Operation which 
requires the Permittee .to gain access to oi utilize ·10 any manner 
any portion of the aircraf_t ramps at any Port Authority airport. 

(d) As to aD.y insurance required by this Section, a 
certified copy of each of the .policies or a certificate or 
certificate evidencing the existence thereof, or bind~rs, shall 
be delivered to the. Port Authority Manager, Risk Management 
within twerity (20) days prior.to-the commencement date of thiS 
Agreement. In the event any binder is delivered, it_ shall be 
replaced within thirty (30) days by a certified copy of the 
_policy or certificate. Each such copy or certificate shall 
.contaih a valid provision or endorsement that the pOlicy may .not 
be canceled, terminated, changed or modified, without giving 
thirty (30_) days' written· advance notice thereof to the Port 
~uthority Manager, Risk Management. A renewal poliCy or 

-certificate or Certificates evidencing the existence thereof 
shall be delivered to the ·Port· Authority at. least fifteen (1S) 
days prior to the expiration date of each expiring policy. If at 
any time any of policies shall be or become unsatisfactory to the 
Port Authority as to form or substance, acting in a non-arbitrary 
and .non~capricious manner, or if the Port Authority shall 
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determine that any of the carriers issuing such policies shall be 
or become unsatisfactory to the Port Authority, acting in a non­
arbitrary and non-capricious manner, th.e Permit tee shall promptly 
obtain a new and satisfactory policy in replacement. 

(e)· Each policy of insurance required by this Section 
shall contain a provision that the insurer shall not, without 
obtaining express advance permission from the General Counsel of 
the Port-Authority, raise any defense involving in any way the 
jurisdiction of the tribunal over the person of the Port 
Authority, the immunity of the Port Authority or its 
Commissioners, officers, agents or employees, the governmental 
nature of the Port Authority or the provisions of any statutes 
resp~cting suits against the Port Authority. 

Section 41. Non-Discrimination 

(a) Without limiting the generality of any of the 
provisions of the Agreement, the Permittee, f~r itself, its 
successors in interest, and assigns, as a part of the 
consideration hereof, does hereby covenant and agree that (i) no 
pers?n, on the grounds of race, creed, color, sex or national 
origin, shall be.excluded from participation in, denied the 
benefits of, or be otherwise subjected ~o discrimination in the 
use of the System by the Permittee, (ii) in the Construction of 
the System and the furnishing of services thereon by -the 
Permittee, n9 person, on the ground of. race, .creed, color, sex. or 
national origin, shall be excluded from participation in, denied 
the benefits of, or otherwiSe be subject to discrim_i~ation, (iii) 
the --Permittee shall use the System in compliance with all other 
reqtlirements imposed by·or·pursuant to_ Title 49, Code of Federal­
Regut~tions, Department· of Transportation, Subtitle A, Office of 
the Secretary, Part 21, Non-discrimination in Federally-assisted 
programs of the Department of Trallsportation-Effectuation of 
Title VI of the Civil Rights Act of 1964, and as said Regulations 
may ·be amended, and any other present or future laws, rules; 
regulations, orders or directions of the United States of America 
with respect thereto which from time~to-time may 1;>e applicable to 
the·PeJ:'fflfttee's operations at _any Poit Authority Airport, Whether 
by r.eason of agreement ·between the Port Authority and the United 
States Government ·.:OJ:' OtherW"i.si::. 
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(b) The Permittee shall include the provisions of 
paragraph (a) of this Section in every agreement it may make 
pursuant to which any Person, other than the Permittee, operates 
any facility at any Port Authority airport providing services to 
·the public and shall also include therein a provision granting 
the Port Authority a right to take such action as the United 
States may direct to enforce such covenant. 

(c) The Permittee's non-compliance with the provisions 
of this Sectioll shall constitute a material breach of this 
Agreement. In the event of the breach by.the Perm.ittee of any of 
the above non-discrimination provisions, the Port Authority may 
take appropriate action to enforce compliance; or in the event 
.such noncompliance shall continue for a period of twenty (20l 
days after receipt of written notice from the Port AUthority, the 
Port Authority shall have the right to termiri.ate this Agreement 
with the same force and effect as a termination under the Section 
20, or may pursue such other remedies as may be provided by law; 
and ~s to any or al1 the foregoing, the Port Authority may take 
such action as the United States may direOt .. 

(d) The Permittee shall indemnify and hold harmless 
the Port Authority from a.Iiy cl.aims and. demands of· third persons, 
·including the United States of America, "resulting from the 
P6rmittee's.noncompliance with any of the provisions of this 
Section, and the Permittee shall reimburse the Port Authority for 
any loss or expense incurred by reason of such noncompliance. 

(e) Nothing contained.in this Section shall grant or 
shall be deemed to grant to the .Permittee the right to transfer 
or assign this Agreement, to .make any. agre·ement or concession of 
the type mentioned in paragraph (bl· hereof, or any right to 
perform any construction at any Port Authority ""Facility. 

Section 42. Affirmative Action 

In additiQn to_ anc;l without limiting any· other term or, 
provision of this Agreement, the.Permittee assures that it Will 
undertake an affirmatiye action program as required by· 14 CFR 
P.art· 152, -Subpart E, to insure that no person shall' on the 
grounds of race, creed, color( national origin,' or sex·be 
excluded frotn participating in any employment activities covered 
in 14 CFR Part·1s2, Subpart E. The Permittee assures tmtt no 
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person shall be excluded on these grounds from participating in 
or receiving the services or benefits of any program or activity 
covered by this Subpart. The Permittee assures that it will 
require that its covered suborganizations provide assurances to 
the· Permittee that they similarly will undertake affirmative 
action programs-and that they will require assurances from their 
sti.borganizations, as required by 14 CFR Part 152, Subpart E, to 
the same effect. 

·section 43. Permittee•s Additional ongoing Affirmative Action 
- Equal Opportunity Commitment 

(a) In addition to and without limiting any other _term 
or p;.ov=1sion of this Agreement, the Permittee sha~l not 
discriminate against;. -empl.oyees or applicants for employment 
because of race, creed, color, national or1.g1n, sex, age, 
disability or marital status, and shall undertake or continue 
existing programs of affirmative action to ensure that minority 
group persons and women are afforded equal employment opportunity 
without discrimination. Such programs shall .include, but not be 
limited to, recruitment, employment, job assignment, -promotion, 
upgrading, demotion, transfer, layoff, termination, rates of pay 
or other forms .of Compensation, and selections for training or 
retrairting, including apprenticeship and on-the-job training. 

(b} In addition to and .without limiting. the foregoing, 
and without limiting the provisions of Sections 41 and 42, the 
Permittee, in connection with its continuing operation, 
maintenance and repair of the System, or any portion thereof, as 

·provideO in this Agreement, shall throughout the Term, commit 
itself to and-use good faith efforts to imple~ent an extensive 
progiam of affirmative action, including specific affirmative 
action steps to be taken bY the Permittee, to ensure maximum 
opportunities for employment and contracting by minorities "and 
women, and by Minority Business Enterprises and Womeh-owned 
Business Enterprises. In meeting the said commitment, the 
Perltlittee agrees to submit to the Port Authority for its review 
and approval the Permittee•s Said extensive affirmative action 
program, including the specific affirmative a~ti9n steps to be 
taken by the Permittee to meet the 8.foresaid -commitment, within 
sixty (60) days aft.er the execution of tll.is Agreement. .Th"e 
Permittee shall incorporate in its said program such-revisions 
and changes which the Port Authority initially or from time-to-
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time may reasonably require. Throughout the Term, the Permittee 
shalt _document its efforts in implementing the said program, 
shall keep the Port Authority fully advised of the Permittee•s 
progress in implementing the said program and shall supply to the 
Port Authority such information, data and documentation with 
respect thereto as the Port Authority may from time-to-time and 
at any t1me request, including but not limited to annual reports. 

(c) (i) "Mino~ity" as used in this Section includes: 

(1) Black (all persons having origins in any 
of the Black.African racial groups not of Hispanic 
origin); 

(2) Hispanic (all persons of Mexican, Puerto 
Rican·, Domini.can, CUban, Central or South. American 
culture Or origin~ regardless of race)? 

(3) Asian and Pacific Islander (all persons 
having origins iii any of the original peoples o.f the 
Far East, Southeast Asia, the Indian SUbcontinent, or 
the Pacific Islands); and 

., 4 ,a 

(4) American Indian or Alaskan Native (all 
persons having origins in any of the original peoples 
of North America and maintaining identifiabie tribal 
affiliations through membership and participation or 
community identification). 

(ii) •Minority Business Eriterpris6" (MBE) as-.-used 
herein shall mean any business enterprise which is at least 
fifty-one percent owned by, or in the case of a publicly owned 
business, at least fifty-one percent of the stock of which is 
owned by citizens·or permanent resident aliens who are minorities 
and such ownership is real, substantia.J. and continuing. 

(iii) "Women-owned Business Enterprise" (WBE) as 
used herein shall mean any business enterprise which is at least 
fifty-one percent owned by, or in the ca~e of a publicly owned 
business, at least fifty-one percent of the.stock of which is 
owned by women ahd such ownership is real, substantial_ .. and 
continuing. 
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(iv) Good faith eff0rts to include meaningful 
participation by MBEs and WBEs shall include at least the 
following: 

(1) Dividing the work to be subcontracted 
into smaller portions where feasible. 

(2) Actively and affirmatively soliciting 
bids for subcontracts from MBEs and WBEs, including 
circulation of solicitations to minority and female 
contractor associations. The Permittee shall maintain 
records detailing the efforts made to provide for meaningful 
MBE and WBE participation as called for in paragraph (b), 
abc,ve, including the names and addr~sses of all MBEs and 
WBEs contacted and, if any such MBE or WBE is not selected 
as~ joint venturer or subcontractor, the reason for such 
decision. 

(3) Making plans and specifications for 
prospective·work available to MBEs and WBEs in sufficient 
time for reyiew. 

(4) Utilizing the list of eligible MBEs and 
WBEs maintained by the Port Authority or seeking_ minorities 
and women from other sources for the purpose of soliciting 
bids for subcontractors. 

(5) Encouraging the formation,of joint 
_ventures, -partnerships or other similar arrangements among 
~ubcontractors, where appropriate, tQ insure that the 
_Permittee will meet its obligations .hereunder. 

(6) Insuring that provision is.made to 
provide pr~ess payments to MBEs and WBEs on a timely 
basis. 

-(7) Submitting quarterly reports to the Port 
Authority (Office of Business and Job Opportunity) detailing 
its compliance with i:.he provisions hereat". 

(d) The Permittee's non-complianc~ with the proVis~~ns 
of this Section shall constitute a material breach of this 
Agreement. In the event of the breach by th~ Permittee of any of 
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the above provisions the Port Authority may take any appropriate 
action to enforce compliance; or in the event such non-compliance 
shall continue for a period of twenty (20) days after receipt of 
written notice from the Port Authority, the Port Authority shall 
have the right to terminate this Agreement with the same force 
and effect as a termination under the provisions of Section 20, 
or may pursue such other remedies as may be provided by law. 

(e) In the implemen~ation of this Section, the Port 
Authority may consider compliance by the Permittee with the 
provisions of any federal, state or local law concerning 
affirmative action-equal employment opportunity which are at 
least equal to the requirements of thi~ .Section, as·effectuating 
the prov.isions of this Section. If the Port Authority determines 
that by virtue of such compliance with the provisions of any such 
-federal, state or local law, the provisions hereof duplicate or 
conflict with such law, the Port Authority may waive the 
applicability ·of the provisions of this Secti~n to the.extent 
that such duplication Or conflict exists. 

(f) Not~ing herein provided shall be Construed as a 
limitation upon the application of any laws which establish 
different standards o~ compliance or upon the applicati9n of 
requirements for the hiring of locai or other area residents. 

Section 44. Electricity 

(a) Subject to all the terms and conditions of this 
Agree1(lent, including without limitation the provisions of Section 
6 with respect to portions of Port Authority Facilities leased to 
or otherwi'Se made.available to lessees or permittees, the Port 
Authority will furnish electricity ·to the Permittee for System 
Operation, the -quantity of such electricity supplied to the 
Permittee to be in accordance with the de·sign criteria and 
capacity of each of the Port AuthOrity Facilities and to be paid 
for by the Permittee as follows: 

(i) With respeCt to Por·t Authority Facilities or 
portions thereof that are located in the State of New York, the 
Port Authority shall periodically throughout the Term, at such 
times as the Port.Authority R\ay elect, arrange ·for a survey of 
the Permittee's equipment by the Port Authority's Engineering 
Department or by.an independent utility consultant to be Selected 
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by the Port Authority for the purpose of establishing the 
Permittee•s annual -consumption of and demand for electricity 
(such consumption of and demand for electricity being hereinafter 
referred to as "Consumption and Demand"). Such Consumption and 
Demand shall be based on the Permittee's electrical equipment and 
the frequency and duration of- the use thereof by the Permittee. 
The Permittee•s annual Consumption and Demand shall be divided by 
the number of "Billing Periods" per year· established by the 
public utility company supplying electricity in the vicinity of 
the Port Authority Facility so.as to determine the Permittee•s 
Consumption and Demand per Billing Period. The Port Authority 
shall.Compute the cost of sucih Consumption·and Demand as 
determined by the survey based on the greater of: (l) the rates 
(including the fuel or other adjustment factor if any) which the 
Permittee at the time of such purchase and under the service 
classification then applicable to it would have to pay for the 
same quantity of electricity to be used for the same purposes 
under the same conditions if it received the electricity directly 
from the public utility supplying the same to commercial 
buildings in the vicinity, or (2) the Port Authority's -cost of 
obtaining and supplying the same quantity of ·electricity. The 
Permittee shall pay the cost of such Consumption and Demand _for 
each such billing period to the Port Authority at the time the 
next fee payment following the close of such Billi~g Period ~s 
du~ and the same shall be deemed fees collectible.in the same 
manner and with like remedies as if it were a part of the Minimum 
Fee hereunder. The determination of Consumption and Demand·by 
survey shall be effective until the next succeeding survey and 
shall be binding and conclusive on both the Permittee and the 
Po_rt Authority .as to all matters, including but not limited to 
the f~equ~ncy and duration of use of the Permittee's electrical 
equipment at the Port Authority Facility by the Permittee. The 
cost of each such survey shall be borne by the Port Authority, 
provided that if the Permittee makes any alterations or 
improvements at the Port Authority Facility in accordance with 
the provisions of this Agreement or ot.herw.ise which may· result in 
greater Consumption or Demand, the Port AUthority may di~ect a 
new survey to establish the .Permittee's consumption and Demand 
for electricity at the Port Authority Facility-in question and 
the cost thereof shall be borne by the Permittee. Any method of 
measurement used herein shall not preclude the -Port Authority 
from reverting to the use ·of any prior. method. .-In lieu of a_ 
determination of Consumption and ·oemand by survey,· the .same may 
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be measured by meter which the Port Authority may install at its 
option, exercised at any time during the Term, and if for any 
reason any meter fails to record the consumption of electricity, 
the consumption of electricity during any such period that the 
meter is out of service will be considered to be the same as the 
consumption for a like period either immediately before or 
immediately after the interruption as select6d by the Port 
Authority. 

(ii) With respect to Port Authority Facilities or 
portions thereof that are located in the State of New Jersey, the 
Port Authority shall periodically throughout the Term, at such 
times as the Port Authority may elect, arrange for a· survey of 
the Permittee's equipment by the Port Authority's Engineering. 
Department or by an independent utility _coilSultant to be sel_ected 
by the Port Authority for the purpose of establishing the 
Permittee's annual Consumption and Demand. The Port Authority 
shall divide the total cost of electricity cOnsumption and demand 
furnished to the Port Authority Facility for each Billing Period, 
as billed by the public utility supplying electricity to the Port 
Authority Facility, by the total number of kilowatt hours shown 
on the s_tatement for the Port Authority Facility for that Billing 
Period in or'q.er to arrive at the cost per kilowatt hour c~rged 
by the public utility supplying electricity to the Port Authority 
Facility for consumption and demand at the Port AUthority 
Facility. The Permittee shall pay to the Port Authority at the 
time the next fee payment following the close of such Billing 
Period is due, as and for the Permittee's Consumption and Demand, 
an amount de_termined by multiplying the cost per kilowatt hour 
charged by the public utility supplying electricity to the Port 
Authority Facili~y for consumption and demand at the Port 
Authority Facility by the number of kilowatt --·hours ·of electrical 
con~umption by the Permittee for that Billing·Period as 
determined by_ ·the electrical survey. of the Pel:lnittee' s equipment 
conducted by the Port Authority. such amount as is determined to 
be due to the Port Authority for each such Billing Period shall 
be deemed fees'collectible in the same manner and with like 
remedies as "if it were a part of the Minimum _Fee hereurider. ·In 
the event the laws of the Stat·e of ·New Jersey h~reafter provide 

· that the· Port Authority may resell or. subineter electricity t_o the 
Permittee, the Port Authority hereby reserves the right at _its 
option exercised at any t"ime during the Term, and at its cost and 
expense, to insta.11 ·meters to measure the Permit tee's Consumption 
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and Demand and, in such event, the Permittee shall pay to the 
Port Authority for each Billing Period the cost of such 
Consumption and Demand as measured by meter based on the greater 
of (1) the rates (including the fuel or other adjustmen~ factor 
if any) which would be charged to the Permittee by the public 
utility company supplying electricity in the vicinity at the "time 
of such purchase and under the service classification then 
appl~cable to the Permittee for the same quantity of electricity 
to be used for the same purposes under the same conditions if the 
Permittee ·purchased such electricity directly from such public 
utility company, or (2) the Port Authority's cost of obtaining 
and supplying the same quantity of electrici~y, and if for any 
reason any meter fails to record the consumption of electric~ty, 
the consumption -th.ereof during any s\lch period that the meter is 
out of seZ"Vice Will be considered to~ ~he same as the 
consumption for a like period either immediately before or 
immediately after .the interruption as selected by the Port 
Authority. 

(b) Notwithstanding that the Port Authority has agreed · 
to supply electricity to the Permittee, the POrt Authority shall 
be under no obligation to provide or continue such service if the 
Port Authority is prevented by laW, agreement or otherwise from 
metering or measuring electrical consumption as set forth in 
paragraph (a) of this Section, or elects not to sb meter or 
measure.consumption of the same, and in- any such event, the 
Permitte_e shall make all arrangements and conversions necessary 
to obtain electricity directly from the public utility. Also in 
such event, the Permittee shall perform the construction 
necessary for conversion and if any lines or equipment of the 
Port_;Authority are with the consent of the Port Authority used 
tlier-e£or, the Permittee shall pay to the Port Authority its pro 
rata share of the reasonable costs. and expenses for the said 
lines and equipment. 

(c) The supply of electricity shall be made by the 
Port Authority to the Permittee at such points as are designated 
on the final plans covering the ·Permittee's Initial System. 
Construction Work approved by the Port Authority for connection 
of the electrical distribution systems ~o be installed by the 
Permittee with the ·Port Authority's lines and conduits, and the 
Port Authority shall have no responsibil~ty for the distribution 
of electrical current beyond the points of connection to the 
System. 
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(d) If any federal, state, municipal or other 
governmental body, authority or agency or any public utility 
assesses, levies, imposes, make or increases any charge, fee or 
rent on the Port Authority for·any service, system or utility now 
or in the future supplied to the Permittee or to any of its 
Carrier Users, then, at the option of the Port Authority 
exercised at.ariy time and from time-to-time by notice to the. 
Perm.i~tee, the Permittee shall pay, in accordance with said 
notice, such charge, fee or rent or increase thereof (or the 
portion thereof equitably allocated by the Port Authority to the 
Perm.ittee's operations hereunder) either directly to the. 

· governmental body, authority· or agency or to .-the public utiiity 
. or directly to the Port Authority. .. 

(el ,;i,e Port Authority shall have the.right to 
discontinue·temporarily the supply of any of· the above services 
when necessary or desirable in the reasonable Opinion Of the Port 
Authority in order to make any repairs, alterations, changes_ or 
improvements in the premises or elsewhere at the Port Authority 
Facility including.but not .limited to all systems for the supply 
of services. Except in· cases of emergency, the Port Authority 
shall give. the Permittee reasonable prior notice before 
discontinuing the supply of services pursuant to the· provis_ions 
Of this paragraph. 

(f) No failure-, .delay, interruption or reduction in 
any serviCe or services shall be or shall be construed to be an 
eviction of the Permittee, .shall be grounds for any diminution .or 
~atement of the fees payable hereunder, or shall constitute 
grounds for. -any claim by the Permit tee for damages, . consequential 
or otherwise·, unless due to the gross negligence· or willful 
misconduct of the Port Authority, its employees .or ~gents. 

(g) The Port Authority shall be under no obligation to 
supply any service or services if 8.Ild to the extent and during 
any period that the supplying of any such service or services or 
the use of any component necessary therefor shall be prohibited 
or rationed by ·~y federal, state or municipal law, rule; · 
regulation, requirement, order or direction and if the Port 
Authority deems it in the public interest to comply therewith; 
even though s\lch'law, rule, regulation, requirement, order or 
direction-may not be mandatory on. the Port Authority as a public 
agency. 
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Section 45. Suitability of Port Authority Facilities 

The Permittee acknowledges that it has not relied upon 
any representation·or statement of the Port Authority or its 
Directors, officers, employees or agents as to the suitability of 
.any. Port-Authority Faci'lities to be utilized by the Permittee for 
System Operations. Without limiting any obligation of the 
Permittee to commence operations hereunder at the time and in the 
manner stated elsewhere in this Agreement, the Permittee agrees. 
that no portion of any Port Authority Facilities to be utilized 
by the Permittee for System Operations.will be used initially or 
at any_ time during the Term which is in a condition unsafe or 
improper for·the conduct of system Operations.so that there is 
possibility of injury or damage to life or property. Except as 

.expressly provided in Section 44, the Port Authority shall have 
no responsibility with· respect to the furnishing or supplying of 
any utilities whats.oever. 

Section 46. Objectionable Interference 

(a} In the event that the operation of any of the 
Permittee's or a Carrier User's· or a Paging Carrier User's 
transmitting and receiving equipment, or assoCiated·antennas, 
lines, cables, and wires causes Objectionable Interfereµce, as 
defined in paragraph (d} below, to any communications activity 
conducted as of the date of this Agreement at any Port Authority 
Facility by the Port Authority or a third party pursuan~ to 
agreement b_etween such third party and the Port Authority, the 
Permittee shall t·ake all steps necessary to remove the cause of­
the O~jectionable Interference. 

(b} If such Objectionable Interference relates to a 
communications activity at such Port Authority Facility conducted 
by the Port Authority or a third party pursuant, to agreement 
between such third party and the Port Authority which commences 
after the ·commencement of the Permittee's operations at the Port· 
Authority Facility pursuant to the terms of this Agreement, the 
Permittee shall cooperate with the Port AUthority and any such 
third party in a·commercially reasonable effort to remove the 
Cause of the Objectionable Interference. If such co~ication 
activity.conducted by the Port Authority or such third party 
oauses Objectionable Interference to carrier Users or to Paging 
Carrier Users, the Port Authority shall take commercially 
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reasonable steps, and shall use commercially reasonable efforts 
to require the third party to take commercially reasonable steps, 
to remove the cause of the Objectionable Interference. 

(c) If the Permittee believes that the cause of such 
Objectio~able Interference does not relate.to the operation of 
its transmitting and receiving equipment, or as_sociated antennas, 
lines, cables, and wires, the matter ·shall be submitted to an 
engineering committee consisting of one engineer selected by the 
Permittee, one engineer selected by the Port Authority, and a 
third engineer selected by the two engineers previously selected. 
If Such engineers can nOt agree on a third engineer, then the 
third engineer shall be selected.by an officer of the American 
Arbitration Association. -- It shall be the duty of the members of 
the engineering committee to determine whether in their opinion 
the ObjectiOnable Interference results from the operation of the 
Permittee's transmitting and receiving equipment, or associated 

.antennas, lines, cables, and wires. If a majority of the 
committee shall so determine, and such Objectionable Interference 
relates to an existing communications activity at such Port 
Authority Facility, the Permittee shall remove the cause Of the 
Objectionable Interference. 

(d) Object_ionable Interference to a communications 
activity shall be deemed to exist for the p~rposeS of this 
Section if, 

(i) The construction or operation, maintenance, 
-or repair of a Person's transmitting and receiving equipment or 
associated antennas, lines, cables, and wires causes a ·condition 
to exist which wotild constitute interference within the meaning 
of the rules alld regulations of the Federal Communications 
Commission at the time then in effect; or 

(ii) The construction·, operation, maintenance, or 
repair of a Person's transmitting and receiving equipment- or 
associated antennas, lines, cables, and wires causes a material, 
impairment of the quality of either sound or picture signals o~ a 
communications activity being conducted at a Port Authority 
Facility during the period of operation of such communications 
activity, as compare4 with that ~hich would be obtained if such 

.transmitting and receiving equipment or associated antennas, 
lines, ·cables, and wires Were not in operation, or under 
co~struction, ma_intenance, or repair; or 

-92-



(iii) The construction, operation, maintenance, or 
repair of a Person's transmitting and receiving equipment or 
associated antennas, lines, cables, and wires prevents a third 
party conducting a·cot.nmunication activity at such Port Authority 
Facility from using or having access to its equipment, or 
associated antennas, lines, cables, and wires at reasonable and 
usual times to an extent which interferes to a material degree 
with the construction, operation, maintenance, or repair thereof, 
it being understood that a reasonable temporary interference 
which does not materially interfere with the construction, 
operation, maintenance, or repair of such third party's 
equip~ent, or associated antennas, lines, cables, and wires and 
which .. is occasioned by conetruction, operation, maintenance,· or 
repair of or to such equipm~nt, or associated antennas, lines, 
cables, and wires shall not be considered Objectionable 
Interference. 

(e) All agreements to which the Port Authority shall 
hereafter become a. ·party and pursuant to which the Port Authority 
shall grant or otherwise provide rights, licenses or permission 
to engage in. communications activities at any Port Authority. 
·Facilities shall contain the agreement of the Other party to such 
agreement, expressed to be for the berte.fit of and eilfOrCeabie by 
the Port Authority and the Permittee, to accept and be bound by 
the provisions of this Section 46, unless, in the.reasonable 
opinion of the Port Authority, such comniunications activities 
would not cause Objectionable Interference to System Operations. 

Section 47. Non-Liability of Individuals 

Neither the Commissioners of the Port Authority nor the 
Memhe"i's of the Permittee, nor any of them, nor any officer, agent 
or employee of the Port Authority or of the Permittee shall be 
charged personally by.either party hereto with any liability or 
shall be held personally liable to the other party under anY term 
o~ provision of this Agreement or because of its execution or 
attempted execution, or because of any breach or attempted o~ 
alleged breach thereof. 

Section 48. Exi_stiW Wireless Agreements 

The Port Authority hereby assigns to the Permitt.ee ~11 
of the Port Authqrity's right, title and interest in its existing 
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lease and permit agreements with wireless carriers at Covered 
Facilities, including but not limited to those lease and 
p~rmit agreements listed on Schedule A attached to Exhibit E, 
described below. The Permittee shall pay any costs incurred by 
it or by the Port Authority in connection with any termination or 
revocation of such agreements. Total payments by the Permittee 
to the Carrier Users pursuant to this Section shall not exceed 
One Million Six Hundred Thousand Dollars and No Cents 
($1,600,000.00) in the aggregate. Any such payments made by the 
Permittee to the Carrier Users shall comprise a portion of the 
Initial System Capital Cost. The assignment by the Port 
Authority to the Permittee provided for above shall be further 
evidenced by execution and acknowledgment of an •Assign~ent and 
Assumption Agreement• in the form attached hereto, hereby made a 
part hereof and marked 'Exhibit E" and by the transmittal by the 
Port Authority and the Permittee of a letter notifying such 
wireless carrier under any such existing agreement of the 
assignment of same. 

Section 49. Non-Disturbanq§ 

So long as this Agreement has not been terminated on 
acco\lllt of a default by the Permittee that has continued beyond 
any applicable cure period, no mortgagee or assignee of, or 
successor to, the Port Authority, or any Person hOlding any liens 
on or security interests in any equipment or fixtures owned by 
the Port Authority that form a part of the System (a 
•successor•), upon taking title to any such fixtures or equipment 
shall terminate or disturb the Permittee's Use and operation of 
su~h equipment and fixtures in connection with the operation of 
the ·.system purstiant to this Agreement, except in accordance ·,with 
th~ terms of this Agre_ement. A Successor shall be bound to the 
Permittee under the terms of this Section 49. 

Section 50. Labor Hannony Obligation 

The Permittee shall use reasonable efforts, taking ~11 
measure and means, to insure labor harmony in its operations at 

-the FacilitY all to_ the end of avoiding and preventing strikes, 
walkouts, work stoppages, slowdowns, ·boycotts and other labor 

.trouble and discord. The Permittee recognizes the essential 
necessity of the continued and full operation of each Port 
Authority Facility. ' 
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Section 51. Brokerage 

The Permittee represents and warrants that it has not 
had any contac-ts, dealings, acts or conversations with any broker 
except TREGA Securities, LLC or BancBoston Robertson Stephens 
Inc. (assuming, but without acknowledging, that either of said 
entities is a ~broker-) in connection with the negotiation of 
this Agreement or in connection with the rights and permissions 
granted to the Permittee hereunder. The Permittee shall 
indemnify and Save harmless the Port Authority from any and all 
claims for brokerage or commission made by any Person, including 
but n<?t limited to TREGA Securities, LLC and BancBoston Robertson 
Steph~ris Inc., for services in connection with the negotiation 
and execution of this Agreement or in connection with the rights 
and permissions granted to the Permittee hereunder arising out of 
the contacts, de~lings, acts or conversations of the Permittee, 
except for claims arising solely out of any contacts, dealings, 
acts or conversations of the Port Authority. 

Section 52. Notices 

{a) All notices, permissions, requests, consents and 
approvals given or required to be given to or by either party 
shall be in writing, and all such notices and requests.shall be 
personally delivered to the party or to the duly designated 
officer or representative of such party at the location provided 
pursuant to this Section or forwarded to such party, officer or 
repr~sentative at the location provided pursuant to this Section, 
by a ,,pationally-recognized overnight courier service or sent by 
regi_~~ered or certified mail. The Port Authority and the 
Permi,!:.tee shall designate an office within the Port of New York 
Distrlct and an officer or :t'epresentative whose regular place of 
business is at such office. Until further notice,_. the Port 
Authority hereby designates its Executive Director and the. 
Permittee designates the person whose name appears on the first 
page of this Agreement as their respective officers or 
representatives upon whom notices and ~equests may be served, arid 
the Port Authority designates its office at One World Trade 
center, New.York, New York 10048, aOd the Permittee -designates 
its office, the address of .which is set forth on the first page 
of this Agreement, .as their respeCtive offices where notices and 
requests may be served. · 
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(b) If any notice is mailed or delivered, the giving 
of such notice shall be complete upon receipt or-, upon the event 
of a refusal by the addressee, upon the first tender of the 
notice to the addressee or at the designated address. 

Section 53. severability 

In the event that any of the terms, covenants or 
conditions hereof or the application of any such term, covenant 
or condition shall be held invalid as to any party or 
circumstance by any court or regulatory body having jurisdiction, 
the remainder of such terms, covenants or conditions shall not be 
affected thereby and shall remain if full force and effect, and 
the parties shall negotiate in good faith to substitute a term or 
condition in this Agreement to replace. the one 'held invalid·. 

Section 54. counterparts 

This Agreement may be executed in any number·of 
counterparts, and each counterpart hereof shall be deemed _to be 
an original instrument, but all such counterparts together shall 
constitute but one ~greement. · 

Section SS. Rules of Interpretation 

Except as otherwise expressly provided herein: the 
singular includes the plural. and the plural includes.the 
singular; •or# is not exclusive; •include# and •includingn are 
not limiting; a reference to any agreement or other contract 
includes permitted supplement and a~endments; a reference to a 
law includes only such law as in effect on the date of execution 
and delivery hereof and any-rules or regulations issued 
thereunder and in effect on the date of the execution_ and 
delivery hereof; a reference to a Person includes its permitted 
successors-and assigns; a reference· to a ·section or ·any Exhibtt 
is to the Section or Exhibit which constitutes a part of this 
Agreement uriless ·otherwise specified; in case of any conflict 
between the provisions of this Agreement and any Exhibit, the 
provisions of this Agreement shall.take precedence; any right .may 
be exercised at any time and from time to time;- all obligations 
under this Agreement of any party are continuing obligations 
throughout the Term and the fact that counsel to any party shall 
have drafted this Agreement shall not affect the interpretation 
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of any provision of this Agreement in a manner adverse to any 
party or otherwise prejudice or impair the rights of any suCh 
party. 

Section 56. Third Party Beneficiaries 

It i.s not intended that this Agreement make any Person 
a third party beneficiary hereof, notwithstanding the fact that 
Persons other than the Pe:r;mittee and the Port Authority may be 
benefitted hereby. 

Section 57. Governing Law 

This Agreement shall be governed by, and·construed in 
accordance with, the laws Of the State of New York.-

section se. ·Entire Agreement 

This Agreement consists of the following: pages 1 
through 98, inclusive, and Exhibits A, B, C, D and E and Schedule 
E. It constitutes the entire agreement of the parties on the 
subject matter he~eof ~nd may not be changed, modified discharged 
or extended except by written instrument duly executed-by Port 
Authority and the Permittee. The Permittee agrees that no 
representations or warranties shall be binding upon the Port 
Authority unless expressed in writing in this Agreement. 
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IN WITNESS WHEREOF, the parties hereto have executed 
these presents as of the day and year first above written. 

ATTEST, THE PORT AUTHORITY OF NEW YORK 
AND NEW JERSEY 

By, 

NIIIWID. 

ATTEST, NEW YORK TE:U:€er.f PARTNERS, LLC 

By,~s\'.2~!12.w~~~~~ 
Name ;Z.;c.1.,. 
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EXHIBIT A 

PORT AUTHORITY FACILITIES 

I. Basic Port Authority Facilities 

A. Holland Tunnel 

B. Lincoln Tunnel 

c. John F. Kennedy International Airport 

D. Newark International Airport 

E. LaGuardia Airport 

II. Add~tional Port Authority Facilities 

.A. PATH Stations and tubes 

B. Port Authority Bus Terminal 

C. World ·Trade Center Concourse 

(Other Port Authority Facilities, such as the George 
Washington Bridge Bus Station, may be added to the System upon 
the request of the Permittee and with the written consent of the 
Port Authority in its sole and absolute discretion.) 



EXHIBIT D (48 Pages plus Exhibits A - E 
and schedules 2.7(a) - 2.7(h)) 

I CARRIER ACCESS AGREEMENT 

2 THIS CARRIER ACCESS AGREEMENT (the "Agreement") is made and 

3 entered into this_ day of • 1999. by and between NEW YORK 

4 TELECOM PARTNERS, LLC("NYTP"), a Delaware limited liability company with a 

5 

6 

principal office at World Trade Center, New York, New ----------~ 
York 10048, and (the "Carrier"), a -------

7 corporation with a principal office at 

8 

9 WITNESSETH: 

10 WHEREAS, the Pon Authority of New York and New Jersey (the "Pon 

. 11 Authority") has selected NYTP to build and operate a Telecommunications Network Access 

12 System ("TNAS"), as described on Exhibit •A• attached hereto, whereby providers of 

13 Personal Wireless Services (as hereinafter defined) may. elect to have seamless_ wireless 

14· access to cenain tunnels, concourses and buildings, airpons and other facilities operated by 

15 · the Pon Authority; 

16 WHEREAS, the Pon Authoriiy and NYTP have agreed upon the terms and 

17 conditions pursuant to which NYTP will build and operate the TNAS and, in connection 

18 therewith, the Pon Authority and NYTP have entered into a TNAS Agreement dated 

19 , 1999 (the "TNAS Agreementj; and 

20 WHEREAS, NYTP has agreed to make the TNAS available to the Carrier in 

21 the Lincoln Tunnel and the Holland Tunnel (collectively, the "Tunnels"), as well as in any 

22 other Pon Authority Facility (hereinafter defined) in. which the .Carrier desires TNAS · 

23 coverage, in accordance .with the terms and conditions set forth herein; and the Carrier has 

24 agreed to participate in and use the TNAS in the Tunnels and, if the Carrier desires, other 

25 Pon Authority Facilities. and to make payments to NYTP; all In IICCOrdance wit!\ the terms . . . ,· -, ;-, 

26 and conditions set-forth'herein. 
·,.1 
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l NOW, THEREFORE, in consideration of the covenants contained herein and 

2 other g~ and valuable consideration, the parties agree as follows: 

3 AGREEMENT 

4 I. DEFINITIONS. For purposes of this Agreement, the following 

5 capitaliz.ed words and phrases, in the absence of clear implication otherwise, shall be given 

6 the following respective meanings: 

7 • A=ss Fee• shall have the meaning given that term in Section :J..1. 

8 "Assignee" shall mean a Person to whom rights hereunder have been 

9 assigned, including any trustee designated in connection with the Project Financing. 

10 "Baseline MOUs" shall mean the MOUs for each Covered Facility set 

11 forth on the Schedule for such Covered Facility, as increased by any additional Baseline 

12 MOUs purchased by the Carrier pursuant to Section 3. l(c). 

13 "Carrier Agreements" shall niean this Agreeinent and all other similar 

14 agreements-with Participating Carriers pursuant to which Participating Carriers-and NYTP 

15 agree on the terms and conditions under which Such Participating Carriers will- have access to 

16 the TNAS. 

17 "Carrier UC" shall have the meaning given that term in Section 3.6. 

18 "Carrier EguipmCnt" shall mean the Carrier's equipment for the 

19 provi~ion of telecomm~nications services. 

20 . "Chang.; in baw" shall mean (i) any change in, or adoption of, any 
• • • - • -. < • • ' l ,., ••.• ' ·- , . • 

21 constitution, charter, act, statute, law,' ordiiianCC, code, rule~ tegutation or order_, or other 

22 legislative or administrative action of the United States of America, the State of.New York, 
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I or the State of New Jersey, or any agency, department, authority, political subdivision or 

2 other instrumentality of any of them (collectively, a "Law"), (ii) a final decree, judgment, or 

3 order of a court or any such agency which is legally binding and enforceable, or (iii) the 

4 suspension, termination, interruption, denial. failure to renew, or imposition of conditions 

5 not previously imposed. with respect to the issuance of any permit, license, consent or 

6 authori7.ation, or any change in judicial or administrative interpretation of any Law with 

7 which, in each case, in the mutual opinion of the parties, NYTP must at such time comply in 

8 connection with the design, construction or operation of the TNAS, having a material adverse 

9 effect on the performance of any of the obligations. of NYTP hereunder or of any other 

10. . obligation of a party pursuant to this Agreement, occurring subsequent to the date hereof, 

11 and which has not been principally· caused by, nor significandy contributed to by, and is 

12 beyond the reasonable control of, the party relying thereon as justification for not performing 

13 an obligation or complying with any condition required of such party under this Agreement. 

14 "Contractor" shall mean, collectively, the general contractors that 

15 NYTP selects to construct all or any portion of the TNAS. 

16 "Construction Contract" shall mean, with respect to any Contractor, 

17 every agreement between NYTP and such Contractor with respect to the TNAS. 

18 · "Construction Costs• shall.mean, with respect to any Covered Facility, 

19 all costs attributable solely to such Covered Facility that may be incurred by NYTP 

20 (including any such costs incurred by any of its contractors or agents) during the 

21 Construction Period with respect to the completion of the TNAS at such Covered Facility. 

22 ~Construction Date• shall mean, with respect to any Covered Facility, 

23 the date that construction of the TNAS commences in such Covered Facility. 

24 "Construction Period" shall mean, with respect to any Covered 

25 F~ili~, the time period beginning on the Construction Date and ending on the date set forth 

• 
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I in the Schedule 2.7 for such Covered Facility, or as may be further extended pursuant to 

2 Section 2.7(a). 

3 •consulting Engineer"' shall have the meaning given to such term in 

4 Section 2. 7 

5 "Contractor" shall mean each general contractor that NYTP selects to 

6 construct the TNAS, or any portion thereof. 

7 "Covered Facility" shall mean each Port Authority Facility With respect 

8 to which the Carrier has elected to participate in the TNAS and receive TNAS coverage 

9 pursuant to the procedures in Section 2. 7. 

10 "Date ofTNAS Operation" shall mean, with respect to each Covered 

11 Facility, the later to occur of (i) the end of the Construction Period, or (ii) the date on which 

12 the Carrier has complied with the terrns of Sections 2.7(a), 3.l(a) and (b) and 3.2 with 

13 respect to such Covered Facility. 

14 "Entrance Fee" shall have the meaning given that terrn in Section 3.1. 

15 "Eguivaleni Measurement of Use" or "EMU" shall have the meaning 

16 given to that terlii under the ·definition of MOU. 

17 "Estimated Construction Costs" shall have the meaning given to that 

18 terrn in Sectio.n 3.6. 

19 ··Excess MOUs" shall mean, with respect to each Covered Facility, all 

lO MOUs sent or received by Carrier9 s customers over the TNAS in an operating year in excess 

21 of BaselineMOUs. 
. . ·, .. _,.,., . ' .r 
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I "Existing Contracts" shall mean the existing contractS regarding 

2 wireless services within Port Authority Facilities described on Exhibit "B • attaehed hereto. 

3 "GAAP" shall mean generally accepted accounting principles applied 

4 on a consistent basis. 

5 "Initial Term" shall have the meaning given that term in Section 4.1. 

6 "MOU" and, collectively, "MOUs, • shall mean a "Minute of Use,• 

7 which shall refer to each minute, or portion thereof, of airtime.that a customer of a 

8 Participating Carrier se.nds or receives transmissions over the TNAS. In addition, the 

9 Carrier acknowledges that methods of measuring use or volume in the wireless 

10 communications industry are constantly evolving, and that NYTP may in the future use a 

11 different methodology for measuring use of the system by the Carrier and the other 

12 Participating Carriers (e.g., measurement based on bits through digital packet switch data). 

13 In the event that NYTP converts the methodology of measuring use of the TNAS from 

14 minutes of use to an equivalent measurement of digital information wireless traffic use (an 

15 "Equivalent Measurement of Use" or "EMU"), the defined term MOU used throughout this . 

16 Agree!IIOnt shall mean and refer to such EMU. The parties acknowledge that a change in the 

17 methodology used to measure use of the TNAS will require the consent of the Port Authority 

18 in accordance with the terms of the TNAS Agreement. 

19 "Operating Year" means a calendar year during the .term of this 

20 Agreement or, as applicable, and pro rated, the portion of the year begiMi_ng on the Date of 

21 TNAS Operation and ending on December 31 of the same calendar year or, in the case of 

22 the last Operating Year hereunder, the portion of the year beginning on January 1 thereof 

23 and ending on the Termination Date of this Agreement. 

24 . •overlay" means, with respect to certain Covered Facilities, access to 

25 structures or property on or at such Covered Facility by the Carrier .for the installation of 

26 Carrier Equipment. 
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I "Participating Carriers" shall mean, with respect to each Covered 

2 Facility, the providers of Personal Wireless Services who have entered into or at any time 

3 hereafter enter into an agreement with NYTP allowing such provider access to the TNAS in 

4 such Covered Facility. 

S .. Person" shall mean any individual, firm, partnership, corporation, 

6 a5sociat_ion, institution, cooperative enterprise, trust, municipal authority, federal institution 

1 or agency. state institution or agency, municipality, other governmental agency or any other 

8 legal entity or any group of such persons whatsoever which is recognized by law as the 

9 subject of rights and duties. 

10 "Personal Wireless Services" shall mean commercial mobile services, 

11 unlicensed wireless serviO?S, and common carrier wireless· exchang~ access services. 

12 "Points of Interface with TNAS" shall mean the locations at which the 

'~ 
13 Carrier's equipment interfaces with the TNAS. 

14 "Port Authority" shall mean the Port Authority of New York and New 

15 Jersey, a body corporate and politic created by Compact between the states of New York and 

16 New Jersey with the consent of the Congress of the United States of America. 

17 "Port Authority Facilities" or "Facilities" shall mean those areas owned 

18 or controlled by the Port Authority as described on Exhibit "C" attached hereto. 

19 •project .. shall mean the development, financing, construction, 

20 operating and maintaining of the TNAS, all as described in the TNAS Agreement and herein. 

21 "Project Financing" shall mean the obligations of NYTP pursuant to the 

.22 · indebtedness .incurred and all other funds raised by NYTP to finance the development, 

23 construction, equipping and operation of the TNAS and any,payments made in connection . 

24 with the Existing Contracts. ··'<.i· i' 

6. 
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I "Schedules" shall mean the Schedules attaehed (or, with respect to 

2 subsequent Covered Facilities, to be attached) to this Agreement and made a pan of this 

3 Agreement and containing the terms and conditions on which the Carrier shall have the right 

4 to use the TNAS in each Covered Facility. Each such Schedule is referred to and described 

S in Section 2.7, and is designated Schedule 2.7. There shall be a separate Schedule 2.7 for 

6 each Covered Facility. 

7 "System Capacity" shall mean the specifications and minimum system 

8 capacity described in Exhibit •o• attached hereto. 

9 "Technical S1andards" shall mean the technical standards for the TNAS 

10 for each Port Authority Facility as set forth on Exhibit "E" attached hereto. 

11 

12 

"Termination Fee" shall have the meaning-given that term in 

Section 14.3. 

13 "TNAS" shall mean each telecommunications network access system to 

14 be owned by NYTP and constructed by each Contraetor on the Port Authority Facilities in 
. . 

15 accordance with the TNAS Agreement, whereby providers of Personal Wireless Services will 

16 gain seamless wireless access to certain Port Authority facilities, which network access 

17 system is fully described and detailed on Exhibit •A• attached hereto. 

18 "TNAS Agreement• shall mean the agreement between the Port 

19 Authority and NYTP dated , 1999, pursuant to which NYTP and the Port 

20 Authority have agreed upon the terms and conditions under which NYTP will build and 

21 ·operate the TNAS. 

22 "UDCOntrotfable Circumstances!' shall.mean acts, events. or conditions 

23 hereafter occurring or existing, whether affecting the TNAS or N'l'TP, ¥-vin~ a ma~rial 

24 adverse effect on any obligation under this·Agreement, if such act, .event or condition has ·not · 

25 bee~ principally caused by, nor signiftcantly contrtl>uted to by, and is ,beyond ~ reasonable 
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I control of, the party relying thereon as justification for not performing an obligation or 

2 complying with any condition required of such party under this Agreement, of the following 

3 kinds: 

4 (i) An act of God, war, embargo, insurrection, strike, riot, 

S sabotage, fire, demonstrations. civil disturbance, national emergency, flood, 

6 explosion, earthquake, lightning or similar circumstances; 

7 (ii) the entry of a valid and enforceable injunctive or restraining 

8 order or judgment of any federal or .state, administrative agency or governmental 

9 officer or body, having jurisdiction thereof if such order or judgment. is not the result 

10 of the negligent or willful act, or failure to act of the non-performing party. The 

11 contesting in good faith of any order or judgment shall not constitute or be construed 

12 as a willful or negligent act; or 

13 (iii) Change in Law. 

14 "Underlay TNAS" means, with respect to certain Covered Facilities, 

15 access by the Carrier to the NYTP internal building network coverage equipment at such 

16 Covered Facilities. 

17 "Usage Fee" Shall have the meaning given that term in Section 3.1. 

18 

19 

20 

21 

22 

23 

24 

2. ESTABLISHMENT OF TNAS 

2.1 Obligation of NYTP To Establish TNAS. NYTP and the Port 

Authority have entered into the TNAS Agreement and NYTP shall use reasonable efforts to 

impl~;,,ent ihe TNAS Agreement; cause·the TNAS ,to be constructed, and operate the TNAS, 
' 1 ·, ,.,_ ,_ . ' . ' , ... ,., ' ~ 

all in accordance with die terms arid ·conditions of the TNAS Agreement and the Carrier , , 
/ ,c-,'. . ,, ,., . . . . . . . . 
Agreements: On or before 'the Date of TNAS Operation in each Covered Facility,, ijYTP 

• ·,'. '; r •",~ ': , •• ·: • ~- " .• . • ,• ' . ' ' ' • . 

shall cause 'the TNAS to'be fully operational fo such Covered Facility in !!"CO~<>; with. the 
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I terms of the System Capacity and Technical Standards for that Covered Facility. NYTP, 

2 through its own personnel, the Contractor, and other Persons shall provide all labor and 

3 materials necessary to build, own, operate, repair and maintain the TNAS. The Carrier shall 

4 be solely responsible for the installation, maintenance, repair, replacement and operation of 

5 the Carrier Equipment in the TNAS. 

6 2.2 Administration of TNAS. NYTP will administer and operate all 

7 aspects of the TNAS. FoUowing the Date of TNAS Operation in each Covered Facility, 

8 NYTP shall keep the TNAS operating and available continuously in each Covered Facility 

9 seven days per week, 24 hours per day, every day of the year. NYTP shall maintain the 

10 TNAS in good operating condition, and shall manage the TNAS with sound engineering 

11 practices. Subject to the Carrier's base station and. customer unit specifications, NYTP shall, 

12 in accordance with the Technical Standards, cause to be accepted and/or delivered, in each 

13 Covered Facility, wireless communications signals within the TNAS originating from or to 

14 be delivered to customers of the Carrier. The Carrier shall develop a system, reasonably 

15 acceptable to NYTP and to the Port Authority, capable of measuring wireless 

16 communications signal volume in each Covered Facility in consultation with, and based on 

17 reasonabie standard~ adopted by, NYTP (and approved by the Port Authority), and shall 

18 report such volume to NYTP on a monthly basis. The Port Authority, from time to time, 
' . 

19 may inspect the Carrier's Equipment for measuring wireless communications signal volume. 

20 In the event that the Carrier refuses or is unable to _develop a system capable of measuring its 

21 wireless communications signal volume in each Covered Facility, the parties acknowledge 

22 that NYTP may, at its discretion, develop, implement and install a system (on the Carrier's 

23 equipment, if necessary) capable of measuring wireless communications signal volume 

24 originating or terminating on, or otherwise using, the TNAS; provided that any such system 

25 shall be, developed in consultation with the Participating Car~iers, and the costs to develop 

26 and implement such system shall be [ ]. 

27 · 2.3 Carrier CommitmenL Commencing on the Date of TNAS 

28 Operation and during the term of this Agreement, all Personal Wireless Services provided by 

29 the Carrier to its customers within each Covered Facility's TNAS coverage area shall be 
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1 provided through NYTP and the TNAS, and the Carrier shall not use any other means or 

2 method of transmitting wireless communications signals in any Covered Facility. This 

3 Section 2.3 shall not prohibit the Carrier from using, and shall not restrict or limit the 

4 Carrier's use of, those portions of the Carrier's existing telecommunications system located 

S outside the Covered Facilities that may. provide coverage in or ·otherwise overlap 3:reas of a 

6 Covered Facility serviced by the TNAS. The Carrier acknowledges that NYTP may measure 

7 baseline existing telecommunications signals levels to establish existing levels of overlap, and 

8 that NYTP may monitOr future signals levels to ensure that the Carrier does not intentionally 

9 avoid the .TNAS through additions to its existing system. 

to 2.4 System Capacity. It is acknowledged and understood by the 

II parties that the TNAS will be designed and constructed to handle, process and complete 

12 wireless transmission sigruils in accordance with the Technical Standards and the System 

13 Capacity. 

14 2.5 Shutdown. On fourteen (14) days prior written notice. to the 

15 Carrier, NYTP may partially or completely reduce the capacity of the TNAS for a scheduled 

16 overhaul, provided that no later than seven (I) days prior to any such reduction of capacity, 

17 NYTP shall present to the Carrier a contingency plan (a "Shutdown Contingency Plan"), 

18 acceptable to the Carrier in the Carrier's reasonable discretic,n, to notify the Carrier's 

19 customers of the anticipated shutdown and alternate means of providing service to such ., 
20 customers, which contingency plan shall include, but not be limited to, notices posted in the 

< 

21 Covered Facility to be affected, and provided further that if the proposed Shutdown 

22 Contingency Plan is not acceptable to the Carrier, NYTP shall work with the Carrier to 

23 develop a revised Shutdown Contingency Plan acceptable to the Carrier in the Carrier's 

24 reasonable discretion prior to any such reduction of capacity. NYTP shall select overhaul or 

25 shutdown periods when low call volume may be expected. Except in cases of emergency or 

26 Uncontrollable Circumstances, the TNAS shall not be shutdown for a period in excess of six 

27 (6) hours unless NYTP and the Carrier have. agreed on a Shutdown Contingency Plan that . 

28 provides for a greater shutdown period.· 
' '.-. 
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I 2.6 Equivalent Measurement of Use {EMU}. NYTP may, in its 

2 reasonable discretion, change the methodology used to measure wireless communications 

3 signal volume on the TNAS from MOU to an EMU, and the Carrier shall cooperate with 

4 NYTP and take all steps necessary to assist NYTP in completing any such change in 

5 methodology and to change the Carrier's system of measuring its use of the TNAS to 

6 comport with such change; provided that any such conversion by NYTP shall not be 

7 implemented by NYTP until NYTP has received the consent of a majority of the 

8 Participating Cartiers to such conversion, which consent shall not be unreasonably withheld 

9 or delayed. 

10 2. 7 Carrier's Participation in a Covered Facility. · 

11 (a) The Cartier and NYTP each acknowledge and agree that 

12 the Port Authority Facilities known as the Holland Tunnel and the Lincoln Tunnel are 

13 Covered Facilities. The Access Fee, Usage Fee, Baseline MOU, Construction Date, 

14 Construction Period and other information for, and applicable solely to, such Covered 

15 Facilities are set forth on Schedules 2.7(a) and 2.7(b), respectively. The Carrier shall 

16 not participate in the TNAS or otherwise receive TNAS coverage in any other Port 

17 Authority Facility .and no other Port Authority Facility shall be subject to this 

18 Agreement, unless and until (i) the Carrier notifies NYTP in writing that it desires to 

19 · . participate in the TNAS in such Port Authority Facility, which notice shall include the 

20 specifications of the Carrier's desired participation in such Facility; (ii) the Carrier 

21 agrees to pay all of NYTP's costs to design and construct that portion of the TNAS 

22 that.is necessary in order to permit the Cartier's desired use of such Facility (the 

23 "Construction Costs"); (iii) if all or any portion of the Construction Costs have been 

24 paid for by another Participating Cartier or NYTP, the Cartier pays to such 

25 

26 

27 

28 

29 

Participating Carrier or NYTP, as the case may be, the Carrier's pro rata share of 

such Construction Costs (based on the number of Participating Carriers ~ing such 

constructed portion as of the date of such payment); (iv) prior to commencement of 
. - . , . 

construction, the Cartier pays to. NYTP the Estimated Construction Costs for such . . .... , .. ~-. ,· ,.·-- ,_ .,, ',.' ·.,, ';•",• 

· Facility; (v) the Carrier executes the Schedule 2.7 for such new Covered Facility in 
,,_, .. ·~ 

11 

_. 8:. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

the form required by NYTP, which Schedule 2.7 shall be deemed incorporated in, 

and a part of, this Agreement; and (vi) the Carrier pays the Access Fee due for such 

Facility. Upon the Carrier's written request, NYTP may, in its sole discretion 3:nd in 

1.ieu of requiring the Carrier to pay to NYTP the Estimated Construction Costs for 

any such Facility under clause (a)(iv) above, finance the Construction Costs for such 

Facility, in which case the Carrier shall, prior to the commencement of the 

construction of the TNAS in such Facility, (A) pay a portion (determined by NYTP) 

of the Estimated Construction Costs for such Facility, (B) promise to pay the 

remaining Construction Costs over time1 on terms and with interest at a rate 

determined by NYTP in its reasonable discretion, and (C) execute any and all 

promissory notes and other documents to evidence the foregoing that NYTP deems 

necessary in its reasonable discretion. The Carrier acknowledges that NYTP intends 

to construct the TNAS in JFK, La Guardia and Newark Airports, and that the Carrier, 

if it elects to obtain use of the TNAS in such Facilities, will be responsible for 

payment of the Construction Costs for such Facilities in accordance with clause (a)(iii) 

above. 

(b) Within thirty (30) days after receipt by NYTP of the 

notice specified in clause 2.7(a)(i) above, NYTP shall deliver to the Carrier the 

Schedule 2.7 for such Facility. Such Schedule 2.7 shall set forth, among other 

:things, ·the Construction Date and the Construction Period, and shall be. accompanied 

by the inforrttatioll relating to· Estimated Construction Costs and amounts payable by 

·tlte Carrier as described in Section 3.6. Upon completion of construction of the 

TNAS in such Facility, the Carrier shall be permitted to inspect and test the TNAS in 

!he Facility for a period of ten (10) days after the Carrier has completed the 

installation of its equipment in the Facility; provided that the Carrier covenants and 

. agrees to ~here to NYTP's requirements with respect to the scheduling.for and 

. installing of the Carrier's equipment at· the Facility.· Such testing shall be performed at 
- ., -·- ·- -~- ,. . -, ... , -.. '·. ',_. ' ' 

the Carrier's expense to i:onfinit compliance with the Technical Standards for such 
--. .. ~ .. ,Jc'\-,··-•·"·,·•·-'·,;~.-+,,..,.··.'·' .. ,:. - • 

Facility: · The Carrier' agrees that ·no construction ·and installation work may be 
.,·._'. ·-. ~;~-~e-;,,, _·1 ,,._. : .. ,.; .,_,_ :.' -- -. ,_ , ._ , • 

performed by the Carrier or NYTP without the priol"'written approval of the Port 
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15 
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17 

18 

19 

20 

21 

22 
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Authority. If the TNAS in such Facility is not reasonably satisfactory to the Carrier, 

the Carrier shall notify NYTP in writing prior. to the end of the Construction Period, 

which notice shall set forth any deficiencies in the TNAS with reasonable specificity, 

and the Construction Period shall be extended by NYTP so as to permit NYTP to 

correct such deficiencies. NYTP shall promptly notify the Carrier in writing as to the 

revised Construction Period, and the Carrier shall be permitted to inspect and test the 

TNAS in the Facility during the last ten (10) days of the revised Construction Period. 

If prior to the completion of the revised Construction Period, the Carrier notifies 

NYTP in writing that the deficiencies in the TNAS in such Facility have not been 

remedied so as to make the TNAS reasonably satisfactory for its intended use, NYTP 

shall be permitted to further remedy such deficiencies in accordance with the 

foregoing procedures unless (i) the Carrier states in such notice that the Carrier 

believes that such deficiencies cannot be remedied by NYTP, or (ii) NYTP notifies 

the Carrier in writing that NYTP believes that such deficiencies have been remedied 

so as to make the TNAS .in the Facility reasonably satisfactory for its intended use. If . 

events (i) or (ii) occur, the parties agree that the matter will be submitted to.the.Chief. 

Engineer of the Port Authority to assist the parties in resolving the matters in dispute, 

if the Chief Engineer is willing to act in such capacity. If the parties are unable to 

resolve the matter in accordance with the foregoing, the matter shall be submitted to a 

reputable engineering firm with specific expertise in telecommunications matters 

mutually selected by the parties or, if the parties are unable to agree; selected by the 

Chief Engineer of the Port Authority, or, if the Chief Engineer is unwilling to make 

such selection, by the American Arbitration Association, for review and resolution by 

such engineering firm (the "Consulting Engineer"). The parties agree to each pay 

one-half of any costs or expenses of the Port Authority's Chief Engineer; the 

American Arbitration Association and the Consulting Engineer. If the Consulting 

Engineer determines that such deficiencies cannot be remedied by NYTP, all amounts 

paid by the Carrier to NYTP as Estimated Construction Costs (and any other sums 

paid to NYTP by the Carrier with respect to such Facility, if any) shall be refunded 

by NYTP to the Carrier. If the Consulting Engineer determines that such deficiencies 

can be remedied, .NYTP shall proceed to remedy such deficiencies immediately in 
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accordance with the procedures set forth in this Section 2.7(b). If the Consulting 

Engineer determines that such deficiencies have been remedied so as to make the 

TNAS in the Facility reasonably satisfactory for its intended use, the Carrier sball 

immediately comply with its obligations under Section 2.7(a). 

(c) NYTP and the Carrier expressly acknowledge and agree 

that the Carrier is not required to participate in the TNAS at all Port Authority 

Facilities. 

(d) The Carrier acknowledges that NYTP may impose, and the 

Carrier will be responsible for paying, a surcharge to cover (without limitation) 

increased administration costs· and fees, implementation costs and fees, and interCSt if 

the Carrier (i) signs this Agreement after the Construction Date for the TNAS in the 

Holland and Lincoln Tunnels, or (ii) elects to participate in a Covered Facility after 

the Construction Date of the TNAS in such Covered Facility. 

3. CHARGES AND PAYMENTS 

3.1 Fees Generally. The Carrier will be responsible for payment of 

16 three (3) separate types of fees, as set forth below, in exchange for participation in the 

17 

18 

19 

20 

21 

22 

23 

, 24 

TNAS or any Covered Facility or Facilities: an Entrance Fee, Access Fees, and a Usage 
,', 

Fee. 

(a) The Entrance Fee shall be Five Hundred Thousand 

Dollars ($500,000) and shall be payable on or before the date of execution of this 

Agreement by the Carrier,. Payment of the Entrance Fee shall cover part of the initial 

aevel~pment start-up costs and the Port Authority Fees payable during the 

Construction Period. The Carrier shall be required to pay only,one Entrance Fee 

auring the' tern, of this Agreement. 
-- ' ;._ 
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(b) An Access Fee for each Covered Facility will be payable 

quarterly in advance beginning on the Date of TNAS Operation for such Covered 

Facility (pro rated. if necessary) and continuing on each January I, April I, July I, 

and October I thereafter for the entire term of this Agreement. The Access Fee for 

each Covered Facility will be set. forth on the Schedule 2. 7 for such Covered Facility. 

Each Access Fee set forth in the Schedules shall increase by three percent (3 %) on 

January I of each year. 

(c) The Usage Fee will be a per MOU charge payable by the 

Carrier only after the Carrier's use of the TNAS in any Covered Facility during an 

Operating Year has exceeded the Baseline MOUs for such Covered Facility. The 

Usage Fee for all Excess MOUs during any month shalJ be payable within forty-five 

(45) days from the last day.of such month. The amount of the initial Usage Fee for 

each Covered Facility is set forth on the Schedule 2. 7.for such Covered Facility. The 

Carrier's Usage Fee per excess MOU for each Covered Facility shall be adjusted on 

January I of each year so that it equals twenty-five percent-(25 % ) of the average 

converted flat rate charged by all Participating Carriers to end-users during the 

immediately preceding year (as determined in good faith by NYTP), per Excess 

MOU; provided, however, that the Usage Fee per Excess MOU shall not be less than 

$0.015 nor greater than $0.05. Notwithstanding the foregoing, the Carrier and NYTP 

may agree at any time on a fixed rate per MOU for the Usage Fee, which fixed rate 

shall remain effective with respect to the Carrier for such period as ihe parties shall 

agree. 

.. (d) The Carrier shall be offered an opportunity to purchase 

additional Baseline.MOUs annually in advance at.a price to be determined by NYTP 

and the Port Authority which, on a per Excess MOU basis, will be less than the 

Usage Fee per Excess MOU. These additional Baseline MOUs may be used by the 

Carrier to increase, for the year in which they are used, the Baseline MOUs 

· establish!'(! for any Covered Facility in. the Schedule therefor, thereby reducing the 

number 'of ·Excess •MO Us for ·such Covered Facility in .such year. The Carrier must 
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6 
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8 

9 

10 

11 

12 

purchase separate additional MOUs for each Covered Facility, and additional Baseline 

MO Us may not be reused (i.e., after use, the Baseline MO Us for the Covered 

Facility in question automatically reduce to the amount set forth in the Schedule 2. 7 

for such Covered Facility unless new additional Baseline MOUs are purchased and 

used for such Covered Facility by the Carrier). 

(e) The Carrier shall not be responsible for paying a Usage Fee 

in any Calendar Year until the amount of the Usage Fee for such Calendar Year, 

calculated as set forth in Section 3. l(c) above, exceeds the dollar amount of the three ,, 
percent (3%) increase in the Access Fee for such Calendar Year provided for in 

Section 3(b) above, and the Carrier shall only be responsible for that portion of the 

Usage Fee in excess of such dollar amount. 

(3.2 Letter of Credit [or other.Collateral Security - to be discussed]. 

13 To secure its obligations to pay the Usage Fee and Access Fee as provided herein, the 

14 Carrier shall provide to NYTP a letter of credit or similar credit enhancement acceptable to 

15 NYTP (which similar credit enhancement may include a corporate guaranty .or surety bond as 

16 long as such guaranty or surety bond is in form and substance reasonably acceptable to 

17 NYTP and the Port Authority), which letter of credit or similar credit enhancement shall be 

18 in an amount not less than five (5) times the amount of the parries' good faith estimate of the 

19 sum of the annual. Usage Fees and Access Fees payable under this Agreement (the "Carrier 

20 UC").· Each time the Carrier elects to make a Port Authority Facility a Covered Facility, 

21 the face amount of the Carrier UC shall be increased by the Carrier, in accordance with the 

22 formula set forth in the previous sentence. to cover the estimated Vsage Fees and Access 

23 Fees for such new Covered Facility. The Carrier UC shall be assignable by NYTP to 

24 NYTP's institutional lender or lenders.] 

25 

26 

27 

28 

3.3 [Keep as Section 3.31 Uniformity •.. The Entrance Fee; Acoess 

Fees and Usage Fees as determined by NYTP pursuant to this Agreement and.the fees 

payable under agreements with other Participating Carriers shall be based i!n ,the"same 

cri~da.for each Participating Carrier. 'All Carrier Access Agreements shall contain 
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I substantially similar terms and conditions, and if any Participating Carrier obtains access to 

2 the TNAS on terms more favorable dian those "!)ntained in this Agreement, the Carrier shall 

3 be entitled to the benefit of such favorable terms granted to such other Participating Carrier 

4 (provided that the Carrier acknowledges that (a) certain payments and obligations of the 

5 Participating Carriers are based on usage of the TNAS and choices made by the Participating 

6 Carriers, which may result in different obligations and rights of the Participating Carriers, 

7 and (b) NYTP may impose a surcharge on Participating Carriers as described in Section 

8 2.7(d). 

9 3.4 lntere!!. In the event that any payment required under the terms 

10 of this Agreement is not paid by the date specified hereunder and such failure continues for 

11 five (5) days after written notice from NYTP, interest shall be charged by NYTP on such 

12 unpaid amount at an interest rate equal to one and one-half percent (LS%) per month until 

13 such payment is received by NYTP. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

3:5 Usage Fee Calculation Records. 

(a) NYTP shall maintain all books, records "and accounts 

necessary to record all matters affecting the amounts payable by the Carrier. All such 

books, records and ae<::<>unts will be maintained in accordance with GMP, shall 

accurately, fairly and in reasonable detail reflect all of NYTP's dealings"and 

transactions under this Agreement, and shall be sufficient to enable such dealings and 

transactions to be audited in accordance with GMP. All such books, records and 

accounts (other than books, records and accounts relating solely to another 

Participating Carrier) will be available for inspection and phOtoCOpying by the 

Carrier, at the Carrier's cost on reasonable notice, and shall be mainiained by NYTP 

for at least seven (7) years. 

(b) The Carrier shall maintain all books, records and 

accounts" necessary to rccord all matters affecting or telating to the Carrier•s use "of 

the TNAS. All such books, records and accounts will" be maintained in accordance 
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with GAAP, shall accurately, fairly and in reasonable detail reflect all of the Carrier's 

dealings and transactions under this Agreement, and shall be sufficient to enable such 

dealings and transactions to be audited in accordance with GAAP. All such books, 

records, and accounts will be available for inspection and photocopying by NYTP and 

the Port Authority, at NYTP's cost or at the Port Authority's cost, as the case may 

be~ on .reasonable notice. and shall be maintained by the Carrier for at least seven (7) 

years. 

(c) Each party shall treat all information relating to the other 

party and obtained under the provisions of this Section 3 as confidential information · 

and each party shall not use or disseminate any such information except for the 

purposes of this Agreement; provided, however, that the Carrier acknowledges and 

agrees that all such information may be provided to the Port Authority in accordance 

with the TNAS Agreement. 

3.6 Estimated and· Actual Construction Costs .. Within thirty (30) 

15 days after the Carrier delivers to NYTP a notice under Section 2. 7 that Carrier desires to 

16 participate in any Covered Facility, NYTP shall deliver to the Carrier in writing (i) a good 

17 faith estimate of the Construction Costs to be incurred by NYTP for such Covered Facility 

18 and described in Section-2.7 (the "Estimated Construction Costs") and (ii) a full accounting 

19 of (A) all Construction Costs in connection with such Covered Facility incurred prior to the 

20 date oi'such notice, (B) all amounts paid to or owed to NYTP by any other Participating 

21 Carrier in connection with such Covered Facility; and (C) the amount the Carrier owed to 

22 any other Participating Carriers or NYTP, if any, representing the Carrier's pro rata share of 

23 any previously jncurred Construction Costs, as-described in Section 2.7. In accordance with 

24 Section 2:1, the Carrier must, among other things, pay such amounts prior to participating in 

25 . the TNAS in such Facility and, in the case of Estimated Construction Costs, prior to the 

26 commencement of construction (unless NYTP and the Carrier agree that NYTP will finance 

27 such a;nstruction Costs in.accordance with Section 2.7). The Estimated Construction Costs 
. '. -.. \, ' . 

28 shall not be binding on NYTP and NYTP's delivery of the Estimated Construction Costs .. - ·- . ··.~. ., ,., . . -

29 shall not affect or alter die Carrier's obligation to pay all-of NYTP's actual Construction 

,' 
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I Costs in accordance with Section 2.7. NYTP shall allow the Carrier the opponunity to 

2 participate in and make recommendations with respect to the TNAS and the Estimated 

3 Construction Costs for a Covered Facility. Further, the Carrier shall be allowed the right to 

4 review and comment upon estimates, bids, work orders, and other documentation relating to 

5 the Estimated Construction Costs and the actual Construction Costs to be incurred in 

6 connection with a Covered Facility and the design, construction and implementation of the 

7 TNAS in such Covered Facility, and the Carrier shall have the right to approve the 

8 Estimated Construction Costs for such Covered Facility, which approval shall not be 

9 unreasonably withl'ield or delayed. Notwithstanding such approval, the Carrier acknowledges 

IO that the actual Construction Costs with respect to a Covered Facility may exceed the 

11 Estimated Construction Costs (including, without limitation, for reasons based on 

12 . Uncontrollable Circumstances), and that the Carrier shall nevertheless remain liable for 

13 payment of all sums due under Section 2.7. 

14 

15 

16 

17 

18 

4. TERM 

. . 4.1 Initial Term. The initial term of this Agreement (the "Initial (2,~. 
Term") shall be from the date hereof until August 2l 2014, unless sooner terminated as µul 
provided herein. · 

4.2 Renewal. This Agreement shall automatically extend for an for 

19 an additional five (5) year period (the "First Renewai Term"), comm~ncing at the end of the 

20 Initial Term, upon the sam~ terms and conditions as set forth herein, and this Agreement also 

21 shall automatically renew for an additional five (5) year period (the "Second Renewal 

22 · Term"), commencing at the end of the First Renewal Term, unless either party, by notipe 

23 delivered in writing to the other party at least one hundred eighty (180) days prior to the end 

24 of the Initial Term or the First Renewal Term, as applicable, notifies the othe.r party of its 

.25 · intention to terminate this Agreement at the end of the Initial Term or the First Renewal 

26 Terin, ·~ applicable. ·1n the event of such renewal, the Termi~on Fee determined by 

27 referera,;; t<l"Secil~n 13.3 shall continue in effect for the renewal term in question,. and shall 

28 be calcu~ based iln .the"number of years remaining In such renewal term . 

• 



I 5. CONDITIONS TO PARTIES' OBLIGATIONS 

2 5.1 Conditions. The obligations of the parties hereunder are subject 

3 to satisfaction or waiver of the following conditions: 

4 

5 

6 

7 

8 

9 

(a) NYTP's receipt of all necessary or appropriate building 

and construction permits and all licenses, permits approvals and consents from all 

applicable governmental authorities necessary or appropriate for NYTP to operate the . . 
!l'NAS in the initial Covered Facilities and for the CanJer to install its Carrier 

·Equipment in, have access to, and use the initial Covered Facilities; and 

(b) Acceptance by NYTP of the TNAS in the initial Covered 

10 ·Facilities in accordance with the terms and conditions of thC Construction _Contract 

11 between NYTP and the Contractor for such Covered Facility. 

12 5.2 Failure O(Conditi6ns. In the event.that the conditions ~t forth 

13 in Section 5.1 above are not met and NYTP terminates this Agreement, or the Carrier 

14 tenninates this Agreement based on such failure (but subject to the cure rights in favor of 

15 NYTP set forth in Section 13.3) prior to the Carrier obtaining use of the TNAS, all amounts 

16 paid by the Carrier to NYTP under this Agreement shall be refunded by NYTP to the 

17 Carrier. 

18 6. COVENANTS OF THE CARRIER 

19 6.1 .Commitment. Provided that the TNAS is ready and available to 

20 service the Carrier's customers on the Date of TNA.S Operation, .the Carrier's obligations, to 

21 

22 

23 

24 
25 

make the payments called for under this Agreement to NYTP, in the amou.nts stated ~d .·. 

when due, are absolute and unconditional and shall not be subject to any delay_ o_r .<!i~in.11.ti!'n 

by right of any set-off, counterclaim, abatement or any-other right which. the Carr.ier may .. . . . ' 

ha:ve against NYTP, the Port Authority or any other Person whatsoever •. The c:aqier ...• ,. , 

recognizes that the current structure of the TNAS includes a risk of Uncontrollable .. 
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I Circumstances, including but not limited to, a Change in Law, resulting in the shutdown or 

2 cessation of operations of the TNAS after completion. The Carrier's obligations under this 

3 Agreement shall continue unabated notwithstanding such event; provided, however, that the 

4 parties acknowledge and agree that to the extent a complete shutdown or cessation of 

5 operations of the TNAS in any Covered Facility would constitute an NYTP Event of Default, 

6 the Carrier shall have the rights and remedies provided in Section 13 of this Agreement. 

7 The Carrier acknowledges and agrees that the Carrier. will not use any technology or system, 

8 whether now existing or hereafter developed, other than the TNAS, that will enable the 

9 Carrier to provide Personal Wireless Services to its customers at or on any Covered 

10 Facilities, subject, however, to the penultimate sentence of Section 2.3 of this Agreement, 

11 which acknowledges that the Carrier is not prohibited, restricted or limited in using the 

12 Carrier's existing telecommunications system located outside the Covered Facilities even if 

13 such use may overlap with coverage areas within the TNAS. 

14 6.2 Existing Contracts. The Carrier shall cooperate with NYTP in 

15 assigning to NYTP or terminating any Existing Contracts between the Carrier and the Port 

16 Authority relating to the Carrier's use of transmission equipment and/or .services within any 

17 Covered Facilities. and, in connection therewith, the Carrier shall at the request of NYTP 

18 deliver, transfer and convey to NYTP all rights and interests of the Carrier under any 

19 Existing Contract. Upon ierrnination of any Existing Contracts between the Carrier and the 

20 Port Authority, all remaining obligaiions of the Carrier under· such Existing Contracts shall 

21 also terminate (including non-monetary duties and obligations). 

22 6.3 Disclosure of Information. The Carrier agrees that, in 

23 ·connection with the Project Financing, (a) the Carrier will furnish such information regarding 

24 .the Carrier as NYTP may reasonably request, and (b) the Carrier will furnish.such 

25 certificates with respect to organization, authorization and capacity· of its officers as NYTP or · 

26 the Person providing the Project Financing may reasonably request; provided that NYTP 

27 at:knowledges that the Carrier shall not be obligated to furnish financial information that is 

28 not otherwise disclosed or disseminated to the public by the Carrier. 
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I 6.4 Status. The Carrier shall at all times maintain its status and 

2 rights as a bona fide provider of Personal Wireless Services and shall maintain its ability and 

3 authority to engage in business in the States of New York and New Jersey. 

4 6.5 Compliance with Laws. The Carrier covenants and agrees to 

5 . comply with all applicable present and future governmental laws, rules, regulations and 

6 orders respecting the Covered Facilities and the TNAS and its use thereof, including but not 

7 limited to those of the Port Authority, the Federal Communications Commission, the United 

8 States Eri'vironmental Protection Agency. state environmental agencies, and the Occupational 

9 Safety and Health Administration. 

10 6.6 Environmental Indemnity. The Carrier will indemnify, protect, 

11 defend and hold harmless NYTP and the Port Authority from and against all claims, suits, 

12 actions, causes of action, assessments; losses, penalties, costs, damages and expenses, 

13- including, withoti.t limitation, attorneys' fees, sustained or incurred by NYTP or the Port 

14 Authority_ pursuant to any federal, state or local laws, implementing·regulations, --eommon.law. --

15 or otherwise deali~g with matters relating to the environment, _hazardous substances, toxic 

16 substances and/or contamination of any type whatsoever brought by the Carrier to; in, upon 

17 or beneath any Covered Facilities or released or disturbed by the Carrier in connection with 

18 its activities at any Covered Facility if the Carrier was provided written notice of the 

19 existence of hazardous or toxic substances within such Covered Facility. 

20 6.7 Liens. The Carrier shall keep all Covered Facilities and the 

21 TNAS therein free from any liens arising out of any work performed, materials furnished or 

22 obligations incurred by or on behalf of the Carrier and shall indemnify, defend and hold 

23 NYTP and the Port Authority harmless from all claims, costs and liabilities, including 

24 · reasonable attorneys' fees ·and costs, in connection with or arising out of any such lien .or 

25 claim of lien. The Carrier shall cause any such lien imposed c;m any ~ve~ Facilities_; or ___ 

26 the TNAS therein to be released of record by payment or posting of a.proper bond. within , 

27 thirty (30) days after written. request by NYTP. Nothing in this Section 6. 7 shall be d.eemc:d 
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1 an acknowledgement by tl1e Port Authority that any Covered Facilities are subject to the 

2 placement of any such liens. 

3 

4 

5 

6 

7 

8 

<j 

10 
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14 

15 

16 

17 
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19 

20 

21 

22 

23 

24 

25 

26 

6.8 Insurance. 

(a) The Carrier shall carry or cause to be carried general 

liability insurance and comprehensive automobile liability insur~nce in an amount not . 

less than $2,500,000 from an insurance company with an •A• rating or greater from 

A.M. Best and a deductible not greater than $100,000, which insurance shall name 

NYTP and the Port Authority as additional· insureds and shall affirmatively hold 

harmless NYTP and the Port Authority for any activity by the Carrier in any Covered 

Facility or anyone acting on behalf of the Carrier in connection with the TNAS in any 

Covered Facility, and shall submit evidence thereof to NYTP and the Port Authority. 

In lieu of the foregoing, the Carrier shall provide evidence reasonably satisfactory to 

NYTP of general liability insurance coverage and comprehensive automobile liability 

insurance in amounts and with carriers reasonably acceptable to NYTP and the Port 

Authority, which insurance shall name NYTP and the Port Authority as additional 

insureds and shall affirmatively hold NYTP and the Port Authority harmless for any 

activity by the Carrier in any Covered Facility or anyone acting on behalf of the 

Carrier in connection with the TNAS in any Covered Facility. 

(b) The said policy or policies of insurance shall also 

provide or contain an endorsement providing that the protections afforded the Carrier 

thereunder with respect to any claim or .action against the Carrier by a third person 

shall pertain and apply with like effect to (i) any claim or action against the Carrier 

by the Port Authority and (ii) miy claim or action against the Port Authority by the 

Carrier, in each case as though the Port Authority were a named insured, but such 

endorsement shall not limit, vary, change or effect the protection afforded the Port 
' Authority thereunder as an additional insured. 
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(c) Each policy of insurance required by this Section shall 

contain a provision that the insurer shall not, without obtaining express advance 

permission from the General Counsel of the Port Authority. raise any defense 

involving in any way the jurisdiction of the tribunal over the person of the Port 

Authority, the immunjty of the Port Authority or its Commissioners, officers, agents 

or employees, the governmental nature of the Port Authority or the provisions of any 

statutes respecting suits against the Port Authority. 

6.9 Indemnification. 

(a) The Carrier shall protect, indemnify and hold NYTP, the 

· Assignee and the Port Authority harmless from a~ against all liabilities, actions, 

damages, claims, demands, judgments, losses, costs, expenses, suits or actions and 

attorneys' fees, and will defend NYTP, the Port Authority and the Assignee in any 

suit, including appeals, arising out of information regarding and supplied by the 

Carrier which is furnished in connection with the Project Financing. This 

indemnification provision is for the protection of NYTP, the Por_t Authority ~d the 

Assignee, and shall not establish any liability to any other third parties, 

(b) If so directed by the Port Authority, the Carrier shall at its own 

18 .· expense defend any suit based upon any such claim or demand (even if such suit, 

19 ~ claim or demand is groundless, false or fraudulent), and in handling such it shall not, 

20 Without obtaining express advance permission from the General Counsel of the Port 

21 Authority, raise any defense involving in any wi.y the jurisdiction of the tribunal over 

22. the person of the Port Authority, the immunity of the Port Authority, its 

23 Commissioners, officers, agents or employees, the governmental natu~ of the Port 

24 Authority or the provisions of any statutes respecting suits against the Port Authority· 

25 6.10 Dealings With Third Parties. The Carrier shall not have any 

26 dealings with any other Person with respect. to the TNAS other than NYTP, and all contacts, 

27 communications, requests, demands, and other matters regarding the TNAS and the Carrier 
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1 shall be solely with NYTP shall all go through NYTP. Notwithstanding the foregoing, if the 

2 Carrier has made a written request or demand of NYTP and NYTP fails to respond to such 

3 written request within thirty (30) days of additional written notice from the Carrier asserting 

4 that NYTP has failed to respond to such request, ·the Carrier shall have the right to 

5 communicate with a third party to the extent required to obtain the information, rights or 

6 relief requested or demanded in such notice. 

7 7. COVENANTS OF NYTP 

8 7.1 Interference. NYTP will not permit or suffer the installation 

9 and existence of any improvement, equipment, and antenna or broadcast facility (including, 

10 without limitation, transmission or reception devices) upon any Covered Facility and/or the 

11 TNAS therein, if such improvement interferes with the use of the TNAS by the Carrier in a 

·12 Covered Facility. The Carrier agrees to promptly resolve any interference problem which its 

13 individual equipmenf or personalty shall cause to any other users of the Covered Facilities 

14 and/or the TNAS therein. NYTP shall promptly use commercially reasonable efforts to 

IS resolve any interference problems suffered by the Carrier in any Cover09 Facility as a result 

16 of (a) any Participating Carrier's change in its individual equipment or personalty, (b) any 

17 Participating Carrier's failure to adhere to the Technical Standards, or (c) subsequent 

18 additions to the TNAS in the Covered Facilities. The Carrier shall not be responsible for 

19 resolving interference problems caused by its individual equipment or personalty as long as 

20 such interference problems (i) relate to a Participating Carrier that obtains access to the 

21 TNAS in such ·Covered Facility after the Carrier obtained access, and (ii) the Carrier is 

22 operating its equipment in accordance with the Technical Standards. 

23. · 7.2 Deliveries. Within (30) days following the last date of 

24 execution of this Agreement, NYTP .shall, .to the extent available, deliver to. the Carrier an 

25 accurate copy of all current engineering reports, audits, surveys, plats, plans, blueprints and. 

26 other drawings relating to the Covered Facilities and/or the TNAS therein. 

. . 
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I 7.3 Compliance. NYTP covenants that all operations conducted by 

2 NYTP in connection with the TNAS in all Covered Facilities will materially comply in all 

3 material respects with all applicable state, federal, county and local laws, codes, rules, 

4 regulations, orders and directions. NYTP covenants and agrees that it will conduct its 

5 operations in the future materially in accordance with all applicable laws, codes, rules, 

6 regulations, orders and directions. 

7 7.4 Uniformity of Payments. NYTP shall not accept payments in 

8 · kind or. any other non-cash payments from any Participating Carriers with respect to the fees 

9 payabte'by such Participating Carriers. NYTP shall deal ·with theCarrier and the 

·10 Participating Carriers in good faith and on an arm's-length basis, and shall not provide 

11 discounts, allowances, credits or other non-cash benefits to the Participating ·Carriers on a 

· 12 discriminatory basis. 

13 7.5 Enjoyment. The Carrier, upon payment of all fees payable 

14 hereunder and the performance of-all of the covenants and provisions of this Agreement, 

15 shall and may peaceably have, hold and enjoy its rights to use of the TNAS in the Covered 

16 Facilities under this Agreement free of any act or claim of NYTP or anyone claiming by or 

17 through NYTP. 

18 7.6 Equipment. NYTP covenants and agrees that title to all of the 

19 Carrie~·, equipment installed at Points of Interface with TNAS in the Covered Facilities shall 

20 be and remain in the Carrier. Within thirty (30) days of expiration or earlier termination of 

21 this Agreement, the Carrier shall, under the supervision of NYTP, remove all of the-

22 Carrier's equipment from such Points 9f Interface with TNAS in the Covered Facilities at its 

23 own cost and expe~se and shall restore any area affected by such removal to its pre-existing 

24 conditi~O: Notwithstanding the foregoing, the Carrier shall not remove any equipment, the 

25 removi,J ~f which "would, in NYTP's reasonable opini~n. damage or adversely interfere with 

26 or affect any Participating Carrier's participation in the TNAS. 
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I 7.7 Environmental Indemnity. NYTP will indemnify, protect, 

2 defend and hold harmless the Carrier from and against all claims, suits, actions, causes of 

3 action, assessments, -losses, penalties, costs, damages and expenses, including, without 

4 limitation, attorneys' fees, sus.tained or inc~rred by the Carrier pursuant to any federal, state 
.. 

5 or local laws, implementing regulations, common law or otherwise dealing with matters 

6 relating to the environment, hazardous substances, toxic substances and/or contamination o~ 

7 any type whatsoever released, disturbed or brought by NYTP to, in, upon or beneath the 

8 Covered Facilities. 

9 7.8 Insurance. NYTP shall carry or cause to be carried general 

10 liability insurance in an amount not less than Two Million Five Hundred Thousand Dollars 

11 ($2,500,000) from an insurance company with an •A• rating or greater from A.M, Best and 

12 a deductible not greater than One Hundred Thousand Dollars ($100,000). 

13 7.9 Maintenance of TNAS. NYTP covenants and agrees that it will 

14 maintain the TNAS in each Covered Facility in accordance with the Technical Standards and 

15 with Section 2.2 of this Agreement. Prior to the Date of TNAS Operation in each Covered 

16 Facility, NYTP shall provide the Carrier with a schedule of routine maintenance and repair 

17 with respect to the TNAS in such Covered Facility. NYTP shall schedule future 

18 maintenance of the TNAS between the hours of 1:00 a.m. and 5:00 a.m. In the event that 

19 NYTP fails to adhere to the maintenance and repair schedule provided to the Carrier, the 

20 Carrier shall be entitled to ·perform, subject to the prior approval of the Port Authority, 

21 routine maintenance and repair with respect to the TNAS, at the Carrier's sole cost and 

22 expense. 

23 s. ACCESS AND UTILITIES 

24 8.1 Access at All Times. The Carrier and its employees, agents, 

25· and contractors shall have access to the Carrier's equipment located.at or on the TNAS in_tlte 

26 Covered Facilities twenty-four (24) hours per day, seven <:I) days per week; subject, 

27 however, to the_ rules and regulations of the Port Authority. 

27 



I 8.2 Utilities. The Carrier shall be solely responsible for and shall 

2 promptly pay all charges for gas, electricity, telephone service, and any other utility service 

3 used by the Carrier in connection with the TNAS in the Covered Facilities. If required by 

4 NYTP, the Carrier will have a meter (or meters) installed at an appropriate area.(or areas) of 

S the Covered Facilities for the Carrier's utility use, and the cost of such meter (or meters) and 

6 of installation, maintenance, and repair thereof will be the sole responsibility of the Carrier. 

7 8.3 Installation of Equipment. The Carrier shall be responsible for 

8 the installation and maintenance of equipment necessary to interface with the_ TNAS in the 

9 Covered Facilities. NYTP shall provide the Carrier with space at the Covered Facilities 

10 sufficient to-alloW for the installation, operation and maintenance of the Carrier's equipment, 

11 and NYTP shall provide the Carrier with access to such space and to such utility services as 

12 may be necessary in connection with the operation of the TNAS. 

13 8.4 Relocation. Upon NYTP's request and at NYTP's cost, the 

14 Carrier shall relocate the Carrier's equipment in the event that NYTP deems it necessary to 

15 use the area on which the Carrier's equipment is located for another purpose; provided that 

16 the Carrier shall be provided with a comparable quality of coverage at such relocated space. 

17 NYTP shall not request relocation of the Carrier's equipment solely for the benefit of another 

18 Participating Carrier, except upon the request of the Port Authority. The site of such 

19 relocation shall be by mutual agreement between NYTP and the Carrier. NYTP shall not 

20 exercise its right to relocate the Carrier's equipment more than three (3) times during the 

21 term of this Agreement unless such additional relocations are made necessary by 

22 Uncontrollable Circumstances. 

23 9. REPRFSENTATIONS AND WARRANTIES 

24 9.1 Mutual Representations and Warranties. NYTP and the Carrier. 

25 represent and warrant as to itself and to one another that: ' · 
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(a) Each has all requisite power and authority to enter into 

this Agreement, to engage in the transactions contemplated hereby, and to perform its 

obligations hereunder in accordance with the terms hereof. 

(b) The execution, delivery and performance of this 

Agreement by it has been duly authorized by all necessary action, and its undersigned 

representatives or officers have been authorized. by all necessary action to execute and 

deliver this Agreement on its behalf. 

(c) This Agreement constitutes a legal, valid and binding 

obligation, enforceable against it in accordance with the ierms hereof. 

(d) There are no legal or arbitral proceedings or any 

proceedings by or before any governmental body, now pending or threatened against 

it which, if adversely determined, could have a material effect on its financial 

condition or operations, or could reasonably ~e expected to have a materially adverse 

effect on its ability to perform its obligations under this Agreement. 

(e) The execution, delivery and performance by it of this 

Agreement do not and will not (i) require any consent or approval of any person or 

entity which has not been duly obtained, (ii) violate any provision of any statute, 

regulation or rule presently in effect having applicability to it, (iii) result in a breach 

of or constitute a default under any indenture or loan or credit agreement or any other 

material agreement, lease or instrument to which it is a party Qr by which it or its 

properties may be bound or affected, or (iv) result in, or require, the creation or 

imposition of any lien upon or with respect to any of the properties· now owned or 

hereafter acquired by it. · 

(f) The financial statements· provided by each party to the 

other party are true, correct and accurate in all. material respe,;ts, fairly present eaclt 

party's properties, assets, liabilities, financial position and results of operation as of 
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I the respective dates and for the respective periods then ended, and have been prepared 

2 pursuant to and in accordance with generally accepted accounting principles, subject, 

3 in the case of interim financial statements, to normal recurring year--end adjustments 

4 applied on a consistent basis. 

5 9.2 Representations and Warranties of the Carrier. The Carrier 

6 represents and warrants to NYTP that except as disclosed on Exhibit "B", the Carrier is not 

7 a party to any agreemen~. written or oral, with the Port Authority relating to or concerning 

8 the pro~iding of Personal Wireless Services by the Carri~r. 

9 10. ' CHANGES TO TNAS 

10 

II 

12 

13 

14 

15 

16 

17 

18 

,19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

10.1 Proposals. Either party may propose changes in the design or 

construction of the TNAS in any Covered Facilities by written notice to the oth~r party. 

Implementation of any change proposed by NYTP shall not require the prior approval of the 

Carrier uilless such change wo\ltd have a material adverse effect on the Carrier, the 

compatibility of its equipment with the TNAS, or its use of the TNAS in the Covered 

Facilities, in which event such change shall not be implemented without the prior consent of 

the Carrier (and the Carrier shall not unreasonably withhold or delay its consent). Upon 

receipt of a proposed change order from a Carrier, NYTP shall assess the cost and feasibility 

of impiementing the proposed change. If the cost and feasibility are, acceptable to NYTP and 

the ea::ner, then upon execution of an agreement providing for such change and for the 

payment by the Carrier of capital and operating costs associated with the proposed change 

order, NYTP shall, upon receipt of a notice to proceed from the Carrier, perform or 

supervise the agreed upon change in accordance with the plans, specifications and schedule 

approved by the Carrier and NYTP. NYTP shall not unreasonably withhold or delay its 

consent to any change proposed by the Carrier. The parties acknowledge that all such 

proposed 'changes to the TNAS will require. the prior consent of the Port Authority in , 

accordance with the TNAS Agreement, and NYTP shall use its commercially reasonable 
; .,. ,_ • ' 1 ' •• • ' • 

efforts to assist' the Carrier in· obtalriing the ·consent of the Port Authority with respect to any , 

such requested change .. 
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. I 11, CONDEMNATION OF PREMISES 

2 If any governmental, public body or other condemning authority takes, or if 

3 NYTP transfers in lieu of such talcing, all of the Covered Facilities and/or the TNAS therein 

4 making it physically or financially infeasible for the Covered Facilities and/or the TNAS 

5 therein to be used in the manner intended by this Agreement, the Carrier shall have the right 

6 to terminate this Agreement effective as of the date of the talcing by the condemning party 

7 and the fees required hereunder shall be prorated appropriately. If _only a portion of the 

8 Covered .Facilities and/or the TNAS therein is talcen, then this Agreement shall continue and 

9 the fees required under this Agreement shall be equitably adjusted. 

10 U. LIABILITY AND INDEMNITY 

11 12.1 NYTP Indemnity. NYTP shall indemnify and save the Carrier 

12 harmless from all claims (including costs or expenses of defending against such claims) 

· 13 arising from any breach of this Agreement by NYTP or any negligent act, negligent omission 

14 or intentional tort of NYTP or NYTP's agents, employees, contractors, invitees or licensees 

15 occurring during the term of this Agreement. 

16 12.2 Carrier Indemnity. The Carrier shall indemnify and save NYTP 

17 and the Port Authority harmless from an claims (including costs and expenses of defending 

18 against such claims) arising from any breach of this Agreement by the Carrier, or any 

19 negligent act, negligent omission or intentional tort of the Carrier or the Cartier's agents, 

20 employees, contractors, invitees or licensees occurring during the term of this Agreement. 

21 

22 

23 

24 

25 

26 

12.3 TNAS Ljabi!ity. NYTP's sole and e_xclusive obligation with 

respect to the TNAS in the Covered Facilities shall be to repair or replace any defective 

portion or component of such TNAS. NYTP shall use commercially. reasonable efforts to . . . , . 

repair or replace any defective portion or componenfof the TNAS within twenty,four (24) 

llours of notice ~m the Carrier. NYTP's obligation with respect to the TNAS shall not 

extend to defects or damages caused by Uncontrollable Circumstances, and NYTP's 
' . . . . . 
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1 obligation to repair or replace any defective components or portions is in lieu of any and all 

2 warranties, written or oral. statutory. express or implied, including without limitation any 

3 warranty of merchantability or fitness for a particular purpose. In no event shall NYTP be 

4 liable to the Carrier under this Agreement (including under Section 12 and this Section 12.3) 

5 for incidental, special or consequential damages from any cause whatsoever unless such 

6 damages are directly and solely caused by the willful and intentional misconduct of NYTP. 

7 12.4 Survival. The provisions of this Section 12 shall survive the 

. 8 expiration or termination of this Agreement. 

9 

10 

11 

12 

13 

14 

15 

16 

17 
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20 

21 
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24 

25 

26 

13. DEFAULT 

13.1 Effect of Breach by the Carrier. 

(a) The Carrier specifically recognizes that NYTP is entitled 

to bring suit for injunctive relief or specific performance or to exercise other legal or 

equitable remedies to enforce the obligations and covenants of the Carrier. It is 

recognized that it is important to the successful operation of the TNAS in the Covered 

Facilities that the Carrier fully comply with the terms and conditions of this 

Agreement. 

(b) In addition to, and without limitation Of the rights of . . 
NYTP under. clause (a) above, upon the occurrence and during the continuance of a 

Carrier Event of De~ult (as defined below), NYTP may, by notice to the Carrier, 

terminate tllis Agreement and declare all amounts payable, by the Carrier under this 

Agreement to be forthwith due and payable without presentment, demand, protest or 

other formalities of any kind (except as expressly provided in Section 13. l(c) below), 

aii' of which are hereby expressly waived by the Carrier.' [Upon such termination by 

. NYTP, NYTP may draw upon the full amount of the Carrier UC, it being 
.. . . ·': - . ' •' 

understood by the parties that 1,,rmination of this Agreement by NYTP following an 

Eve~t ~f Default will not relieve the Carrier of its obligations hereunder;and NYTP 
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shall be entitled to draw upon and retain the full amount of the Carrier UC as partiaf 

compensation for the damages suffered by NYTP as a result _of the Carrier's breach 

of this Agreement. Th.e Carrier expressly acknowledges and agrees that the Carrier 

shall have no right, claim or interest in or to the funds, if any, received by NYTP 

under the Carrier UC and that, notwithstanding NYTP's receipt of funds under the 

Carrier UC. the Carrier shall remain liable for its remaining obligations under this 

Agreement and for the damages suffered by NYTP as a result of the Carrier's breach 

of this Agreement.) 

(c) Each of the following events shall constitute an event of 

default ("Carrier Event of Default") on the pan of the Carrier: 

(i) The persistent or repeated failure or refusal by the 

Carrier to fulfill, substantially in _accordance with this Agreement. all or any of 

its obligations. except payments of money, under this Agreement, provided: 

(A) NYTP shall have given written ·notice to 

the Carrier specifying such failure or refusal to fulfill such obligations; 

and 

(B) the Carrier shall not have remedied such 

failure within thirty (30) days from the date of such notice, or if such 

failure is not capable of being remedied within such thirty (30) day 

period, the Carrier shall not have commenced such remedy within such 

period and diligently pursued such remedy until such obligation or 
. 

obligations have been fulfilled but, in any case, such failure shall 

become a Carrier Event of Default within ninety (90) days after such 

notice; or 
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(ii) Failure on the part of the Carrier to pay any amount 

required to be paid to NYTP under this Agreement within ten (10) days after 

receipt of notice from NYTP that such amount is due and payable; or 

(iii)(A) · the Carrier's being or becoming bankrupt 

or ceasing to pay its debts as they mature or making an arrangement with or 

for the benefit of its creditors or consenting to or acquiescing in the 

appointment of a receiver, trustee or liquidator for a substantial part of its 

property; or 

(B) a bankruptcy, winding-up, reorganization, 

insolvency, arrangement or similar proceeding instituted by or against 

the Carrier under the laws of any jurisdiction, which proceeding has 

not been dismissed within ninety (90) days, or 

(C) any action or answer by the Carrier 

approving ot consenting to, or acquiescing in, any such proceeding. 

13.2 Effect of Breach by NYTP. 

(a) NYTP specifically recognizes that the Carrier is entitled 

fo bring suit for injunctive relief or specific performance or to exercise other legal or 

equitable remedies to enforce the obligations and covenants of NYTP. It is 

recognized that it is important to the successful operation of the TNAS in the Covered . 

Facilities that NYTP fully comply with the terms and conditions of this Agreement. 

(b) In addition to; and without limitation of the rights of the . 
Carrier under clause (a) above, upon the occummce ·and during the continuance ·of an 

NYTP Event of Default (as defined below), the Carrier shall be entitled to tal<e any 

actions as may be reasonably n~sary or appropriate to cause NYTP to become in 

compliance with the terms of this Agreement. 
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(c) Each of the following events shall constitute an event of 

default ("NYTP Event of Default") on the part of NYTP: 

(i) The persistent or repeated failure or refusal by 

NYTP to fulfill, substantially in accordance with this Agreement, all or any of 

its obligations under this Agreement, provided: 

(A) The Carrier shall have given written notice 

to the NYTP specifying such failure or refusal to fulfill such 

obligations; and 

(B) NYTP shall not have remedied such failure 

within thirty (30) days from the date of such notice, or if such failure is 

not capable of being remedied within such thirty (30) day period, 
, 

NYTP shall not have commenced such remedy within such period and 

diligently pursued such remedy until such obligation or obligations have 

been fulfilled; or 

(ii) (A) NYTP's being or becoming bankrupt or 

ceasing to pay its debts as they mature or making an arrangement with or for 

the benefit of its creditors or consenting to or acquiescing in the appointment 

of a receiver, trustee or liquidator for a substantial part of its property; or 

,(B) a bankruptcy, winding-up, reorganization, 

insoly~ncy9 arrangement or similar proceeding instituted by or against 

NYTP under- the laws of any jurisdiction, which proceeding has not 

been dismissed within .ninety (99) days, or 

(C) any action or answer by NYTP approving 

of, consenting to, or acquiescing in, any such proceeding. 
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13.3 Termination Rights. 

(a) The Carrier may, upon not less than ninety (90) days 

written notice to NYTP and the Port Authority, terminate this Agreement fotiowing 

an NYTP Event of Default (provided that all applicable notice requirements have been 

met, and all applicable cure periods have expired without cure, as set forth in 

Section 13.2(c) above), effective as of the date specified in such notice. Upon 

termination by the Carrier, all obligations and liabilities of the parties under this 

Agreement shall cease and terminate, and neither party shall bave any further duty, 

obligation or liability under this Agreement, provided, however, that NYTP shall 

have a continuing obligation to insure that the Carrier can recover its equipment from 

each of the Covered Facilities within ninety (90) days of termination by the Carrier. 

(b) At any time during the term of this Agreement, the Carrier 

shall have the right to terminate this Agreement, without regard to whether an NYTP 

Event of Default has occurred, on not iess than one hundred eighty (180)" days prior 

written notice to NYTP and the Port Authority. Upon such termination without 

cause, the Carrier shall pay to NYTP a termination fee (the "Termination Fee"), 

calculated as follows: 

(i) All fees payable by_•the Carrier under this Agreement 

during the prior twelve (12) -month period shall be added together (or, if this 

Agreement has not been in effect for more than twelve (12) months, such 

amount shall be fixed at-~>· 

22 (ii) The amount determined in accordance with (b )(i) 

23 above shall be multiplied by the number of years remaining in the Initial Term 

24 of this Agreement (and pro-rated for any partial years). 

25 (iii) The sum determined in accordance with (b)(ii) 

26 above shall be considered to be a series of equal payments to be made on a 
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quarterly basis on the last day of each January, April, July and September 

(and, in the event the expiration date of this Agreement in effect prior to its 

termination without cause is not scheduled to occur on the last day of one of 

the foregoing calendar quarters, the last such payment shall be appropriately 

pro-rated based on a ninety-one (91) day calendar quarter), and the present 

value of the series of payments shall be determined using a discount rate of 

five percent (5%) per year. The. amount of the Termination Fee shall be a 

lump sum payment equal to the present value of such stream of payments. 

(c) Within thirty (30) days of any termination of this 

Agreement for any reason whatsoever, the Carrier shall remove any of its equipment 

in any Covered Facilities pursuant to Section 7.6 hereof. Further, as of 5:00 p.m. on 

the date this Agreement is terminated, the Carrier shall not be permitted to participate 

in or offer Personal Wireless Services through the TNAS. Upon any violation of this 

provision by the Carrier, NYTP shall be entitled to liquidated damages in the amount 

of $0.20 per each MOU accruing after such time on the TNAS by a customer of the 

Carrier. 

14. MISCELLANEOUS 

14.1 Settlement of Disputes. The parties will attemptin good faith to· 

resolve any and all controversies of every kind and nature between the parties to this 

Agreement arising out of or in connection with the existence, construction. validity, 

interpretation or meaning, performance. non-perforinance, enforce,:Uent, operation, b~. 

continuance or termination of this Agreement (each, a "Dispute") promptly by negotiations 

between senior executives of the parties who have authority to settle the Dispute (and who do . 

not have direct responsibility for administration of this Agreement). .The disputing party 

shall give the other party written Notic:e ·of the Dispute: Within twenty (20) days after 

receipt of said Notice, the receiving party shall submit to the other a written response. The 
- ·- . ~ - ' ·- -- . . ; ' -· -·' : . . . " 

Notice and response shall include (a) a statement of each party's position and.a summary of 
. - "" ,, ·,.,-·- ·--,-·_ .. ,;._ .::·_ ... ·-·~·'· ·:·.).' . .:~". "' ... ,, 

the evidence and arguments supporting its position, and (b) the name and title of the 
. . i.' •. '"-i:- .,. . ' -- ; .. i ' , ' 
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1 executive who will represent that party. The executives shall meet at a mutually acceptable 

2 time and place within thiny (30) days of the date of the disputing party's Notice and 

3 thereafter as often as they reasonably deem necessary to excharige relevant information and 

4 to attempt to resolve the Dispute. If the _matter has not been resolved within sixty (60) days 

5 of the disputing party's Notice, or if the party receiving said Notice will not meet within 

6 thirty (30) days, either party may initiate mediation of the controversy or claim in accordance 

7 with the Center for Public Resources Model Procedure for Mediation of Business Disputes. 

8 If the D\spute has not been resolved pursuant to the mediation procedure within sixty (60) 

9 days of the initiation of such procedure, or if either pany will not panicipate in a mediation, 

10 the Dispute shall be submitted to arbitration in accordance with the rules of the American 

I ! Arbitration Association. The panies funher agree that any arbitration conducted pursuant to 

12 this Section 14.1 shall be held in New York, New York before-a panel of three arbitrators, 

13 one selected by NYTP, one selected by the Carrier and the third selected by the arbitrators 

14 selected by the panies. Each such arbitrator shall be involved in and familiar with the 

15 telecommunications industry. No~ithstanding the above, the Carrier's obl.igations shall 

16 continue to be paid and the prohibition of the right of offset will continue to be in force. All 

17 deadlines specified in this Section 14.1 may be extended by mutual agreement. The 

18 prevailing party in any Dispute shall be entitled to reimbursement for its costs, including 

19 without limitation attorneys' fees and expenses. The panies shall allow the Pon Authority, 

20 at the Ppn Authority's option, to panicipate in any Dispute resolution proceeding, but the 

21 Pon Authority shall not be a party to ariy such proceeding and shall not be bound by any 

22 decision .. ~endered. Notwithstanding the preceding binding arbitration provisions, .the parties 

23 acknowledge and agree that either party shall ha;e the right to proceed in any coun of proper 

24 jurisdiction to exercise ~r prosecute equitable rights. and remedies including injunctive relief, 

25 temporary restraining orders, and other remedies of an equitable nature. 

26 

27 

28 
29 

14.2 Assignabjlity and Transferability. 

(a) No assignment of this Agreement for the purpose of 

administeriog th~ TNAS and JIO transfer' of the obligations of any party shall be 
:, . t, ,,- .. -.; ': '-.·, ., :· _. ..... >· ' • • • • ' • --. 

authorized or permitted, except that: 
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18 
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27 

(i) NYTP, with the prior written consent of the Port 

Autl1ority, may assign or pledge this Agreement to any Assignee in relation to 

the Project Financing and any such Assignee may assign or pledge the same in 

connection therewith; 

(ii) NYTP may assign any or all of its rights and 

transfer any or all of its obligations hereunder to any Person who succeeds to 

· the business operations of NYTP (provided that such assignment may not be to 

another Participating Carrier unless the Carrier has consented to such 

assignment); and 

(iii) In accordance with Section 14.2(e) below, the 

Carrier may assign its rights under this Agreemen~ and, in addition, for 

collateral security purposes onlr, Carrier's primary secured lender, provided 

that any such assignment, and the exercise of any rights by such secured 

lender. shall not relieve the Carrier of any of its obligations under this 

Agreement, and all rights of and actions taken by such recored lender shall in 

all respects be under and subject to the TNAS Agreement, the rights of the 

Port Authority, and the rights of the provider(s) of the Project Financing. 

(b) The Carrier hereby consents to (i) the assignment of this 

Agreement by NYTP to any Assignee, and by any Assignee to any other Assignee, as 

recurity in connection with the Project Financing and (ii) any subsequent assignment 

· or transfer of this Agreement by any Assignee upon and after the exercise of its rights 

and enforcement of its remedies under any documents evidencing such Project 

Financing, at law, in equity or otlterwise. 

· .. (c) In the event of any such assigrunent; the Cartier agrees 

tha~ following written noiice from any Assignee that an event of default by NYTP 

shall have occurred'and be coniinuing under the.documents evidencing the Project ... ·,,, . ' - . 
Financing, the Carrier (i) shall make all payments, if any, due and to become due 

08/251991lDGnOSffll91430.001 39 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

from it to NYTP. under or in connection with this Agreement directly to such 

Assignee at such address as may be specified in writing by such Assignee, (ii) shall 

perform all terms and conditions of this Agreement for the benefit of such Assignee, 

(iii) agrees that such Assignee shall be entitled to exercise any and all rights of 

NYTP. in accordance with the terms of this Agreement, and the Carrier shall comply 

in all respects with such exercise and (iv) agrees that all representations made by the 

Carrier are for the benefit of, and may be relied upon by, such Assignee; provided 

~ the foregoing obligations of the Carrier are conditioned and contingent upon any 

such Assignee agreeing to recognize and not disturb the Carrier's rights under this 

· Agreement as long as the Carrier comp[ies with its obligations and duties hereunder. 

.. . . 

In addition, in such an event of d~fault under the project financing documents, the 

Carrier and NYTP agree that (x) this Agreement shall not be amended, supplemented 

or otherwise modified without the prior written consent of the Assignee and (y) any 

matter requiring the consent of NYTP under this Agreement shall also requir:e the 

consent of the Assignee. 

(d) Promptly at NYTP's request, the Carrier shall execute 

and deliver, and shall assist in facilitating the execution and delivery of, all documents 

reasonably requested by NYTP or any of its lenders, including but not limited to 

estoppel certificates and subordination and nondisturbance agreements . 

(e) The Carrier shall not assign .or transfer this Agreement 

or any of the Carrier's rights, duties or obligations hereunder without the prior 

·written consent of NYTP and the Port Authority, which consent shall not be 

unreasonably withheld or delayed; provided;however, that the Carrier shall be 

permitted to assign this Agreement to any 'parent, subsidiary, or affiiiate under · 

common control, or to any entity that acquires fifty-one percent (51 %) or mQre of the 

Carrier's outstanding capital stock or of the Carrier's assets, as long as the Carrier 

remains bound by all of the Carrier's duties and obligations under this Agreement 
L' ' • 

fol(owing such assignmenL Notwlthstanding the foregoing, "in the event of an 

· ~Sigrun~~t of 'this Agreement to a successor to ·the b·~iDeSS operations of· the Carrier. 
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the Carrier shall be released from further liability under this Agreement at the end of 

the three (3) year period following assignment of this Agreement as long as (i) the 

assignee has been approved by NYTP and the Port Authority (which approval shall 

not be unreasonably withheld or delayed), and (ii) such assignee has complied with all 

of its duties, obligations and liabilities under this Agreement during the three (3) year 

period following such assignment. The Carrier acknowledges and agrees that any 

fundamental transaction involving the Carrier, including a merger, consolidation or 

similar transaction, will not operate to affect in any way the Carrier:s obligations 

under this Agreement, regardless of the entity surviving such transaction. The 

Carrier further acknowledges and agrees that any fundamental transaction involving 

the Carrier and another Participating Carrier, including a merger, consolidation or 

similar transaction, likewise will not affect or impair in any manner the Carrier's 

duties and obligations under this Agreement, nor will it affect or impair any similar 

agreement to which such other Participating Carrier is a party. 

14.3 Waiver Not to be Construed. No waiver by NYTP or the 

16 Carrier of any term or condition of this Agreement shall be deemed or construed as a waiver 

17 of any other term or condition, whether the same or of a different section, subsection, 

18 paragraph, clause or other provision of this AgreemenL The failure of either party to insist 

19 in any one or more instances, upon strict performance of any of the ~nns, covenants, 

20 agreements or conditions in this Agreement shall not be considered to be a waiver or 

21 relinquishment of such term, covenant, agreement or condition, but the same shall continue 

22 in full force and effect. 

23 14.4 Amendments. This writing represents .the entire agreement 

- 24 betw_een the parties. The terms and provisions of this Agreement may not be amended, · 

25 supplemented, modified or waived, except by an instrument in writing, authoriI.ed and 

26 executed by NYTP and the Carrier and consented to by the Port Authority. ·Any such 

27 amendment, supplement, modification or wai~er entered into, 'executed and delivered in 

28 accordance with the provisions of this Section shall be binding upon the parties to this 

29 Agreement. 
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I 14.5 Duplicate Originals. This Agreement may be executed in 

2 separate counterparts, any of which shall be regarded for all purposes as duplicate originals. 

3' 14.6 Severability. In the event any provision or any part of a 

4 provision of this Agreement shall be held invalid or unenforceable by any court of competent 

5 jurisdiction, provided it does not materially alter the substance of the agreement between the 

6 parties. such holding shall not invalidate or render unenforceable any other provision or part 

7 of a provision hereof. 

8 14.7 Notices. All notices or demands are deemed to have been given 

9 or made when delivered in person or mailed by certified, registered, or express mail, return 

10 receipt requested or provided, or when delivered by overnight courier service providing 

11 verification ofdelivery, postage prepaid, and addressed to the applicable party as follows: 

12 
13 
14 
15 
16 

17 
18 
19 
20 

NYTP: 

Carrier: 

New York Telecom Partners, LLC 
____ World Trade Centc;r 
New York, New York 10048 
Attention: Mr. Richard J. DiGeronimo, 

President 

Attention: _______ _ 

21 A party may change the address to which any notice or demand may be given, by written 

22 notice to the other party. 

23 14.8 Use of Confidential Information. Any specifications, drawings, 

24 sketches, tapes, models, samples, tools, computer programs, technical information, or 

25 confidential business inform3.'tion or data_, written, oral or otherwise (hereinafter called 

26 "Information") furnished by the parties to one another hereunder shall remain the property of 

27 the supplier of sµch Information. All copies of such Information in written, graphic or other 

28 tangible form shall be returned to the supplier upon request, except for a single archival 
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I copy. If clearly marked as confidential, and unless such Information was previously known 

2 to the recipient to be free from any obligation to keep it confidential or until it has been or is 

3 subsequently made public by tl1e supplier or a third party, without breach of any obligation 

4 of confidentiality, it shall be treated as confidential by the recipient, and shall be used by the 

5 recipient only in connection with fulfilling the obligations of the recipient that arise pursuant 

6 to this Agreement, unless the prior written consent of the supplier is obtained. Orally 

7 disclosed Information shall be reduced to writing within twenty (20) days of disclosure and 

8 marked as confidential. Such Information shall only be distributed to those employees who 

9 have a need to know. Each party shall treat the other'.s Information in accordance with a 

10 · standard of care reasonably calculated to prevent inadvertent or accidental disclosure and 

I I consistent with the level of care provided by the recipient with respect to its own confidential 

12 information. Each ·party shall promptly notify the other party upon receipt of any subpoena, 

13 order,. or other judicial notice with respect to any Information .and shall allow the other party 

14 to become involved in any proceeding relating to the disclosure of any such Information. 

15 Nothing ·herein shall be construed as waiving the right of any party to require the other party 

16 to e~ecute a written non-disclosure agreement, containing reasonable additional terms and . 

17 . conditions, prior to the supplying of particular confidential Information from time-to-time. 

18 The parties acknowledge that Information furnished to the Port Authority in connection with 

19 this Agreement or the TNAS Agreement may be subject to disclosure under the Port 

20 Authority's freedom of information policy. 

21 

22 

23 

24 

25 

26 
27 

28 

29 

• 

14.9 Publicity. 

(a) The Carrier agrees to submit io NYTP and to the Port 

Authority for written approval all advertising, sales promotion, press releases and 

other publicity matters relating to the products furnished or the services performed by 

the Carrier pursuant to this Agreement or relating to the Carrier's participation in the 

TNAS or the Carrier's offering of Personal Wireless Service to its customers in the 

Covered Facilities, or whereby NYTP's name or marks are mentioned or language 

from which the connection of said name or marks may be inferred or implied, and the 

Carrier further agrees not to publish or use such advertising, sales promotions, press 
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I releases, or publicity matters that mention NYTP or the Port Authority without such 

2 prior written approval. Such approval shall not be unreasonably withheld or delayed 

3 by NYTP. 

4 (b) NYTP agrees to submit to the Carrier for written approval 

5 alt advertising, sales promotion, press releases and other publicity matters relating to 

6 the TNAS in the Covered Facilities whereby the Carrier's name or marks are 

7 mentioned or language from which the connection of said name or marks may be 

8 inferred or implied, and NYTP further agrees not to publish or use such advertising, 

9 sates promotions, press releases, or publicity matters without such prior written 

10 approval. Such approval shall norbe unreasonably withheld or delayed by the 

11 Carrier. 

12 14.10 Uncontrollable Circumstances. NYTP shall not be liable for 

13 any delays in performing its obligations under this Agreement if such delays are due to 

14 Uncontrollable Circumstances. In the event of any such delay, NYTP shall be given a 

15 reasonable period of time in which to complete the performance of its obligations. 

16 14.11 Affirmative Action. The Carrier assures that it will undertake 

17 an affirmative action program as required by 14 CFR Part 152, Subpart E, to ensure that no 

18 person shall on the grounds of race, creed, color, national origin, or sex be excluded from 

19 participating in any employment activities covered in 14 CFR Part 152, Subpart E. The 

20 Carrier assures that no person shall be excluded on these grounds from participating in or 

21 receiving the services or benefits of any program or activity covered by this subpart. The 

22 ·Carrier assures th8.t it wiH require that its.covered suborganizations provide assurances to the 

23 Carrier that they similarly will undertake affirmative action programs and that. they will 

24 require assurances from their suborganizations, as required by 14 CFR Part 152, Subpart E, 

25 to the same effect. 
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12 

13 

14 

15 

16 

17 

18 

19 

14.12 Non-Discrimination. 

(a) Without limiting the generality of any of the provisions of the 

Agreement, the Carrier,· for itself, its successors in interest, and assigns, as a part of the 

consideration hereof, does hereby covenant and agree that (i) no person, on the grounds of 

race, creed, color, sex Or national origin, shall be excluded from participation in. denied the 

benefits of, or be otherwise subjected to discrimination in the use of the System by the 

Carrier, (ii) in the construction of.the System and the furnishing of services thereon by the 

Carrier, no person, on the grounds of race, creed, color, sex or- national origin, shall be 

excluded from participation in, denied the benefits of, or otherwise be subject to 

discrimination, (iii) the Carrier shall use the System in compliance with all other 

requirements imposed by or pursuant to Title 49, Code of Federal Regulations, Department 

of Transportation, Subtitle A, Office of the Secretary, Part 21, Non-discrimination in 

Federally-assisted p_rograms of the Department of Transportation-Effectuation of Tide VI of 

the Civil Rights Act of 1964, and as said Regulations may be amended, and any other 

present or-future laws, rules, regulations, orders or directions of the United States ·of -- ·-· - -·· 

America with respect thereto which from time-to-time may be applicabl~ to the Permittee's 

operations at any Port Authority airport, whether by reason of agreement between the Port 

Authority and the United States Government or otherwise. 

(b) The Cat,ier shall include the provisions of paragraph (a) of this 

20 Section in every agreement it may make pursuant to--whi~ any Person, other than the 

21 Carrier, .operates any facility at any Port Authority airport providing services to the public 

22 and shall also include therein a provision granting the Port Authority a right to take such 

23 - action as the United States may direct to enforce such covenant. 

24. . (c) The Carrier's rion-rompliance with the provisions of this Section 

25 shall constitute a material breach of this Agreement. In the event of the ·breach by the 

26 Carrier of any of the above non,<liscrimination provisions, the Port Authority may take 

27 appropriate action to enforce compliance; or in the event such noncompliance shall continue 

28 for a period of twenty (20) days after receipt of written notice from the Port Author.ity, the 
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Port Authority shall have the right to direct NYTP to terminate this Agreement with the same 

force and· effect as a termination under Section 13.1, or may pursue such other remedies as 

may be provided by law; and as to any or all the foregoing, the Port Authority may take 

such action as the United States may direct. 

(d) The Carrier shall indemnify and hold harmless the Port 

Authority from any claims and demands of third persons, including the United States of 

America, resulting from the Carrier's non-rompliance with any of the provisions of this 

Section. and the Carrier shall reimburse the Port Authority for any 'loss or Cxpense incurred 

by reason of such non-compliance. 

(e) Nothing contained in this Section shall grant or shall be deemed 

11 to grant to the Carrier the right to transfer or assign this Agreement, to make any agreement 

12 or concession of the type mentioned in paragraph (b) hereof, or any right to perform any 

13 construction at any Port Authority Facility. 

14 14.13 Third Party Beneficiary. It is hereby acknowledged and agreed 

15 that the Port Authority shall be a third party beneficiary of this Agreement, including, 

16 without limitation, those provisions of this Agreement containing specific references to the 

17 Port Authority 

18 14.14 Port Authority. The covenants set forth in Section 6.5 and 7.3 

19 of this Agreement shall not be construed as a submission or admission by the Port Authority 

20 that any of the governmental laws, rules, regulations and orders referred to therein are or 

21 shall be applicable to the Port Authority. 

22 14.15 Governing Law and Remedies. This Agreement will be 

23 governed by the laws of the State of New York. The rights and remedies stated in this 
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l Agreement are not exclusive and the parties, in the event of a breach of this Agreement or a 

2 dispute, are ~ntitled to pursue any of the remedies provided in this Agreement, by law or by 

3 equity. 

4 IN WITNESS WHEREOF, the Carrier and NYTP have signed this 

5 Agreement as of the date and year first above written. 

6 NEW YORK TELECOM PARTNERS, LLC 

7 
8 
9 

10 

II 

12 
13 
14 

OSl2SMlltDOllOSl430.00I 

By·~~~----,,..,..-,--,,-:-=-:,:---,-~'­
Name: Richard J. DiGeronimo 
Title: President 
Tax ID No.: 13-3965047 

[NAME OF CARRIER)_ 

By~~~~~~~~~~-'--
Name: 
Title: 
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EXHIBIT B 
( 15 PAGES } 

SUMMARY BASIS OF DESIGN 

1. INTRODUCTION 

1.1 . Purpose 

TNAS Descrtpljve Sumlllalies 

This exhibit prowles a general overview of the wireless colllJDIIDication system known as the 
Telecommmication Network Access System (TNAS), designed specifically for the Port Authority 
(PA) liacilities listed in F.xlJiblt A, to extend the services.tisted in F.xlJiblt C to the patrons, tenan1$, 
aod visitors of those lilcilities. The Stage 1 TNAS was prewous!y described in the Technical Plan of 

· the "Proposal for the Development of Port Authority Properties with Wireless Telecommunicatious 
Facilities" sahmitted to the PA byNYTP in October 1997. That Stage 1 design has evolved toward , 
a Stage 2 design described herein. 

I 

1.2 General TNAS Description 

The TNAS is designed to provide a single, comprehensive, wireless-cornrn11nications access system 
for the PA and co1DIDOrcia1 service providers to better serve tenants, patrons, coJDIDIIlers, aod 
visitors as they inhabit, roam or are transported through the PA lilcilities. The TNAS is a rnulti­
service system capable of supporting the services 6sted in Exhibit C and initially accommodating 
cellular, PCS, extended speciali-1 mobile radio (ESMR), and public safety land mobile. radio (LMR) 

• • • 
seivroes usmg state-of:the-art and proven technology. 

In additioo to the requirement to provide for public safety, the essential system requirement is to 
achieve co1D1DOrcia1 subscriber aod user satislilction v.bile maximizing revenue potential for the 
service providers and the PA The TNAS meets this requirement by providing a broadband, 
teclrnology-neutral, RF distribution bacldJone that offers equal access to local service providers, clear 
colll1Dl1Dicatlon and seamless band-offs for users, and design featores that allow future expansion to 
accommodate growth. The TNAS is designed to inter1i1ce directly with defined Wireless service 
providers' equipment and distribute/collect wireless signals throughout defined enclosed are,is of the 
PA's lilcilities. ',.. :._ '.,.. 

, .. -~ 
The TNAS extends radio frequency signals throughout the required coverage areas withiJi,,@ie PA 
lildJiries in a substantially UDi1l>l!n manner. To acc,omplish this in the most cost ~-~· the 
TNAS design incorporates a variety of engineeringtedmiquesaod ~f:the-art~in~ 

, dual-band and onml-directlonal -as, radiating coaxial cable, -~radi,tlng coaxial ~~le, .fiber 
-~ cable, fiber ' • . ·. • . . , d _....__ RF lifiers, aod RF combiners. 
yr- opt!Creceivers,transrnittersan ~--.. amp . ,, . . . .. ,.,,. •. 

-~:1.i;;e.,,~,;,: / .,:-,·, ,.< ,. ---· .·r!;t__:-, 

A simplified bloc:k diagram of the TNAS configuration is provided as Fjgure 1. 



----

TNAS Desaiptlve Summalies 

TIBXl11llli<aia6Nllw:Jk 

Axe;s~ 

Figure 1; TNAS Simplified Block Diagram. 

The base· station interiilce equipmmt combines and processes the service prowlers' · signals and 
distrlbutes them either directly to a local RF radiating network or to the fiber optic feeder network. 
The base stations and interface 1lllits are installed in specially designed equipmmt spaces located in 
various PA &cilities. 

The fiber optic feeder network provides signals to remote radiating networks. for distrlbution within . 
the PA's &cilities. To accc:nnnodate the diverse stnwtura1 nature. of the Authority's &cilities, the 
TNAS employs a vaµety of products and techniques in an overall system design combination that 
makes best use <>f each of their attributes for the specific,. &cility application. Fo~ .remote 

.. CQllneclivily, theTNAS uhums the existing optical fiber infrastructure v.i1ere possible, suppiemellted 
with newopticid fiberonly~ necessa,:y. For local connectivity, coaxial eable, lwi$tedJ,a/r~er 
cable,'.~'~'mliatingic:able'm empl.o)o,,d,for.~.into'"coverageare:is,.,,'J.'hese 
building blocks ale integtited into 11iffi:tent conliguntions as required to optimize signal,distcibution 
withi!> each of the PA's &cilities. 

f, ~,"fv<·} I; !~t\·v"!_;,,.;.. __ ;;,,,,,~~1f.;~,f'o/. .. ') ?,{ .. r 1 ;· :,_·.,:, ,~, ·,·.,-,_ .• ,-.,:.-!t ;, -,,.,')', s-c ,i 



TNAS Desaiptlve Summaries 

1.3 Coverage in Port Authority Facilities 

From _the list of PA facilities issued with the RFP, the complement of facilities that have been 
selected by the Wireless Service Providers ("WSP") fur TNAS implementstion are listed below (see 
also &hibit A). 

• LaGuardia Aiiport: public terminal areas. 
• JFK Aiiport: public terminal areas. 
• Newark Aiiport: public terminal areas. 
• Holland Tunnel: road tunnels. 
• · Lincoln Tunnel: road tunnels. 
• Port Authority Bus Tenninal: public areas. 
• George Washington Bus Ststion: public areas 
• PAm Train: underground public station areas and train tunnels. 

• Phase I Hoboken to WTC 
• Phase II Extension.towanls Newark (mcluding Jonrnal Square Transportation Center) 
• Phase ill Extension to 33,. Street 

• World Trade Center Concoutse: public commercial areas. 
. 
1.4 Wireless Services Supported by the TNAS 

The wireless services and service providers capable of being supported by the TNAS are specified in 
the Technical Specification (see also Exhibit C). . From those listed, initial implementation includes 
support of the fullowing: 

• ESMR and LMR: Conventional, Private Trunked, Public Safety 806MHz- 940:MHz 
• Cellular: A & B Bands 824:MHz-894:MHz 
• PCS: A, B, D&EB!ocks 1850MHz-1970MHz 

1.S TNAS Integration 

The TNAS is designed and integrated into the Authority's faci1ities with knowledge of the existing 
radio systems, both essential and counnerciaJ. services, that must continue to operate during and after 
the roDout phase. Jn addition, it is realiz.ed that an .essential system design requiremeat is to 
transilion an radio systems to a shared distrlhution while miaimiring the risk of interference. 
Potential sources of interference include other mobiles in the same cell, other base ststions. operating 
in or too near the ssme frequency band, or any non-cellular system that )nadvertently ~ energy 
into the frequency band. To mitigate potential interference, the TNAS is designed with the greatest . 
possible tolerance to interference by empleying filteµng and pbysical downlink and uplink separation, 

. \Were possible, to achieve oufficient isolation between frequency bands. At. the same time, the 
TNAS g~ the lowest possible intediorence to other radio systems. 

-The TNAS is designed to meet the system requirements in each facility as defined in the TNAS 
System Specification, NYTP SOW 9800201-99Rl; dated 8199. . 

The following Sections brielly descdbe the TNAS design for each defined PA facility. 

,._ .. ' .. ,_._,..,..,Paqe=:c:,"'s,-;----------.,,. .. ,,._ · -... -. -.. ----~-------::1,:-s~AuguSt==1eoo 



2. TNAS Descriptions for PA Facilities 

2.1 General 

TNAS Descriptive SUmmaries 

For ease of reference, the Port Authority facilities involved in the TNAS have been designated by 
Zone munbers as follows; 

Zone 1 Llncoln Tunnel 
Zone 2 Holland Tunnel 
Zone 3 LaGuardia Afq,ort 
Zone 4 Newuk Afq,ort 
Zone 5 JFK International Afq,ort 
Zone 6 Port Authority Bus Terminal 
Zone 7 <leolge Wasliington Bus Station 
Zone 8 World Trade Center Concourse 
Zone 9 Jouma!Square Transportation Center 
Zone 10 PAffi Subway Pbase I Hoboken 10 WTC 
Zone 11 PAm Subway Phase n Extension 10 Grove Station (NJ) 
Zone 12 PAm Subway Phase m Extension to 33"' Street Station (NY) 

Further description of the TNAS Basis for Design is provided in the following paragraphs in the 
order of the Zone number designation. 

2.1 Zone 1 and Zone 2 -Lincoln and Holland Tunnels 

2.1.1 Overview 

The Llncoln and Holland Tunnels. cum:nt1y have a distributed CMMnrnica\ions system for portable and 
mobile radio, AM ..,.broadcast, and A-Band and B-Band celb~ar service. In addition to these existing 
services, the Andrew designed TNAS will support PCS, poblic safety lMR, and ESMR.. 

To provide teleconnmmications services in an live tunnel bores, service provider base stations (or 
equivalent), RF combining equipment, and feeder cable ports will be located in five vent builrnngs. 
This collection of equipment will '.lal»snrit and receive RF signals 10 and from the 1unnels over 10 two 
radiating cables, one existing and one new, located in each tonnel bore. The TNAS design utilizes 
the existing radiating cable to dis(ribute cellular, LMR, and ESMR. downlinks within the t,mnels. 
The second and new radiating cable will distrlbute an uplinks ("mcb,ding PCS) and PCS downlinks 
throughout the tonnels. · 

Due 10 the length of the tunnels, amplifier units are required at strategic locations to increase signal 
levels. These amplifiers receive RF signals vm fiber optic cables (not shown in the Figure) that are 
linked to the combining equipment located in the vent buiklings. In the case of the Llncoln Tunnel, 
the amplifier and the fiber optic <:able are located in the tunnel plenum For the Holland t,mneJ, the . 

. amplifeIS are located in the vent buildinj!• nearest the tunnel's portals: The TNAS Iayi>ut '.for the 
Llncoln and Holland tunnels ls shown below. . 

•• 

. .,. -. --· 
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Figure 3; TNAS Layout for I.incoln and Holland Tnnnels 

2.1.2 TNAS I.incoln and Holland Tnnnel Design Features 

TNAS design features for the Lincoln and Hofland Tunnels are as fullows: 

1. Supports ce1IDlar Bands A and B; 
2. Supports PCS Blocks A,B, D and E; 
3. Supports Convendonal and Pxivate Trunked mobile ndio bands; 
4. Provides 90% coverage for conm,=ial seivices; 
5. Provides 95% covenge for public safety LMR seivice; 

· 6. BTSslocatedintheventbuildiDs(s); 
7. Utilizes singlo-mode fiber~ the vent buildings and the amplifiers; 
8. Utilizes two-cable RF distrlbulion backbone; 
9. Enhances ~ cotnrn11Dicadon seivices with new combining netwOrk 
10. Cm be expanded to support other eo1nn11micadons seivices. 

. . .,; 

'., ·• .. """a•6 -~-·.~· . _,. ,~ .. -....,,..: 

. ' ... . 
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2.2 Zone 3, 4, & 5 - Port Authority Airports 

2.2.1 Introduction 

The LGC W,reless designed Zone 3, 4, and 5 1NAS solution is specifically designed to allow New 
York Telecom Partners (NYfP) to provide a flexible and highly scalable nmlli-canier solution at the 
JFK International, Newark and LaGuardia Aiiports. The design utili7.es a commercial ofli.the-shelf 
(COTS) non-developmental item (ND!) system building block named the LGCeD.. The LGCell was 
designed to provide a lower cost per antenna than traditional coax-based systems or single media 
(fiber-only) systems. This lower cost allows for greater freedom in designing a system with more . 
antennas, lower power and more uniform coverage. Lower cost also means that more antennas can 
be used to create stronger differentiation between the indoor and outdoor signals, thereby reducing 
undesirable lumdovers and optimizing the call volume captured by the 1NAS. 

2.2.2 The LGCell 

The LGCell is a distributed antenna system which nses the same materials and topology of a Local 
Area Network (TIA 568A standard) to distribute and receive RF signals within a building. The 
system consists of three components: 

The Main Hub • Connects to the RF source 
• 19" rackmount form lilctor / 110 or 220 volt AC 

• OdB or+40dB amplification (1900 MHz product) 
• O dB amplification (800 MHz product) 

The Expansion Hub • Up to four Expansion Hubs connect to a Main Hub 
' • . Connection to the Main Hub is via multi-mode fiber 

up to one kilometer in length 
• 19" rackmount form lilctor / 110 or 220 volt AC 

The Remote Antenna • Up to four RAU's connect to each Expansion Hub I 
Unit 16 tota!RAU'sper·system 

• Connected to Expansion Hubs via CAT 5 UTP up to 
· 100 meters in cable length 

• Powered via CATS fi:om Expansion Hubs 
• · Antennas connect~ SMA connector 

• System offers cable length independent unity gain as · 
Jong as cable runs are under.thct1naximum length ~e( 
TIA 568A -ecification. . . . 

An LGCeil n""'em can i,;; ~- ~ho as ..;~ ~ ii,;i;; .;;;~-B,qi~~i,j~''Hiili, ~ one Ri\U. The 
maxinmm uicen configuration~ one Main Hub, four Expansum: Hnbs aiid ili'i:A&s.' Multiple 
LGCeils can be combined to ~ very laige antenna systems that operate as one cell. Any LGCell 
can be used as an over the air repeater (with gain), or can connect to a repeater, micro I mini 
basestation or to a BTS. 
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2.2.3 System Attributes 

The LGC Wueless designed Zone 3, 4, and S TNAS, utilinng multiple LGCeDs, has the following 
system attributes: 

• Lower Cabling Cost -The LGCell's ability to use existing multi-mode fiber for installation or 
expansion ("41en it is available) can greatly reduce the ovemll cost of implementation. 

• Faater Deployment- In the typical LGCell implementation, the only cable infrastructure work is 
the installation of CATS runs for each antenna. Since,this work<>an be performed by any LAN 
(I'IA 568A) ce!1ified cabling contractor, tum around time and complexity is significantly reduced 
when compared with installing a coax or single mode fiber cable plant. In •dditioa, no AC power 
is requiffil II the RAU (antemia), greatly simplifying RF design, antenna placement and 
Installation. Cable length independent design _means that antenna placement locations can be 
chosen without having to calculate cable loss and balance the system. 

• Centralized Equipment - An LGCell has a nominal "wingspan" of 2 kilometers. 'i'bis large 
reach of the LGCell system allows all the main hubs to be co-located with other COOIIIIIIDicadons 

equipment in a central location. Since the LGCell is using the same TIA 568A standards as 
LANs, the Expansion Hubs can typically be co-located with data hubs and routers in existing 
dispersed equipment closets. The ability to centralize many of the components and co-locate 
with data equipment means easier planning, simplified maintenance and gJe&ter equipment 
. security. Only the LGCell Hnbs, located in the equipment rooms, need AC power. The RAU's 
are powered by the CAT 5.and are easily and inexpensively installed and moved (if necessary). 

• Double Star Topology- The first star in an LGCell design is the MM!' cabling from the Main 
Hnbs to the Expansion Hnbs. The second S!at is the CAT S from the Expansion Hnbs to the 
RAU's. A single MMF pair will support 4 antennas, reducing the fiber runs requiffil between 
buildings. When LGCell Hubs are co-located with LAN equipment, the fiber runs originate and 
terminate in the same locations as the.LAN and that fiber can be utilized withoutjumpermg(or 
nmning new fiber). Lastly, the use of Expansion Hnbs as an RAU power - means that the 
antenna locations do not need to be wired fur AC power. · 

• Add Capacity Easily- Once an LGCell is in place, it is relatively simple to add Dlore capacity as 
demand increases. First, capacity can be increased by · adding additional csaiers. If demand 
requires even more capacity, it .is easy to sectorize an existing LGCell by regrouping the fiber 
runs II the Main Huhs and establishing seven1 cells where previously only one existed-without 
any moclificatio)! to the Main Hnbs, Expansion Hubs or RAU's. , 

• One Antenna System - Since the LGCell is an independently bslanced antenna system,, ,it _can 

::::=~:~!)f~~~~~1°Qlfi"~~ 
·~'tor' -~~~· wS.t,. ···---~~~ ... 

. ~~~!f~!!.~~." lf~~~isa 
compr,,1,.en$iv adminlsl!aljon; jn~~ce and : ala111lffl8 system , that Cl!Jisists "of twO 
components, the Remote Unit,· a 19" rsckinoimt hub tJiat connects with up to 11 LGC ·Wueless 

Page:7 



TNAS Descriptive Summaries 

products and the Element Manager Software. The software runs on any WIN 95-type personal 
computer and bas the capacity to monitor up to 255 sites (8 individnal LGC systems constitute a 
site) via a dial-up connection. 

2.2.3 System Overview 

The multiple cmier TNAS for JFK Jntemational, Newark and LaGuardia Ai,poris provides a 
combined 5,812,039 square feet of coverage. The Antenna and Expansion Hub configurations are: 

JFK International Airport 

Intemational Amvals 
Terminal 
Delta Terminal 
TerminallA 
Terminal One 
Terminal Three 
American Terminal 

British Airways/ United 
Terminal 
TWADomestw 
TWA Intemational 
TOTAL'! 

Newark Airport 

Terminal A 
TennioalB 
TerminalC 
TOTAL'! 

'... , ' -· ; ' ,. '"' ' 

564,400 

554,288 
142,600 

437,500 
304,640 
326,750 

452,550 

236,587 
220,848 

3 ,163 

369,746 
425,255 
446,625 

1,241,626 

-' -.-,' , 

8 23 

8 23 

2 6 

6 18 
4 12 · 
5 13 

6 18 

4 10 
3 9 
46 132 

5 15 
6 17 

6 18 

17 50 

-.,, .... 



I USAlrTenninal 
Delta Tenninal 
TOTAIS 

371,250 
225,000 

1,330,?50 

s 
3 
18 
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IS 
9 

53 

Equipment Configuration - The relationship, including cabling, between wireless service provider 
("WSP") equipment (multiple channel BTS or equivalent) and the Main Hubs that support the 
Expansion Hubs 111d Remote Anteona Unit 'Locations indicated above, is depicted in the typical 
ah:port configuration shown below. Note that the WSP equipment 111d Main Hubs are co-located at 
central locations at each airport 111d the Expansion Hubs 111d RAUs are dispersed throughout each 
airport to achieve the RF coverage as described on the following page. 
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Coverage • In order to minimire the required number of anteanas, wliile maximizlDg the system's 
performance and preventing excessive bleeding outside of the faoilities, the airport TNAS systems 
are expected to utilize O dBm dowulink output power per canier at each RAU and 3 dBi 
omnidirectional antennas. Although, the theoretical worst case Dowulink design goals are -88 dBm 
at 1900 MHz and -86 dBm at 800 MHz, the antenna layout correlates to a -80 dBm design goal in 
order to overcome the macroceilular transmitters. These parameters condate to an allowable path 
loss of83 dB. Based on a path loss ofPu-25 Log [4" f d I c] (where PL=path loss, f;= Frequency 
in MHz, d= Distance in meters and o=Speed of I..lght or 3Xl08meters/secoud) and evaluating the 
area to be covered, it is estimated that the system will provide a signal level of -80 dBm or greater 
for 90% coverage reliability over time and location assuming a Rayleigh Distribution. Although 
coverage performance is expected to be consistent with the values given, the calculations used 
cannot account for all building path losses and are therefore only appro,dmations. Fmal coverage 
quality assessment can only be v.erilied during an RF Site Survey. To acbieve optimal coverage, 
some acljustment of antenna types, location$, numbers and/or orientations may be necessary. 

Antennas - Al each antenna location (as inclicated prewously) the antenna requitements will be 
consolidated as necessary to ciptimi7JO perfonmiru:e and minimi"' impact on airport esthetics. Al 
each location, the operating frequencies of the present complement of five service providers can be 
accollJIJIOdated by five separate antennas, separate high band and low band antennas. or a single 
broadband antenna. The least obtrusive approach, preferable when the antennas will be vmible, .is 
either the single broadband antenna or, for locations where the low band does not requite an antenna, 
a single high band antenna. Tb• most efficient approach, preferred when the antennas can be hidden 
from view (or in areas where the appearance is not a factor) is the five separate antenna choice. 

ffigblights -The overall highlights of the LGC Wireless design for the Zone 3, 4, and S (Airports) 
TNAS inclode: 

• Utiliring the wide wingspan of the LGCell systems will enable a direct Muhi-Mode Fiber 
connection back to POI locations within each of the three airports. 

• The interface between the Carrier's base station equipment and each LGCell wi1l inclode a single 
connection port for the Downlink and a single connection port for the Uplink. 

• The syStem will utilize 12 strand bundled multi-mode fiber nroning between the sets of Main and 
Expansion Hubs. Use of the bundled multi-mode fiber will enable very economical ·material and 
installation costs, as well as providing an additional fiber pair which can be utilized for future 
growth of the system. 

• Multiple CAT S cabling runs to each RAU location will also facilitate reduced installation costs; 
as well as provide a common demarcation point for installation and maintenance activities. 

• The ability to readily divide the system into multiple cellular coverage areas allows for seamless 
haildover zones, both hard and soft for interior and exterior coverage regions. 

2.3 Zone 6 - PA Bus Terminal 

2.3.1 Overview .. .•. • .. .. . 
The Andrew designed TNAS for the Bus Termin8J consists of foor main Subsystems as shown in the 
Figure below. The service provider's base stations will be linked to fiber optic (FO) interface units in 

~-(·'.::-~-.~, ~:-;.·; ··-- -"-"<_.~;_-, _!~':~~ .. ,_ q ' . 

Page: 10 -··"'-~ .. -_ ~· •• -c - . 



TNAS Descriptive Summaries 

the wrc equipment room. For downlink (base stations to Bus Terminal) signals, the FO interlilce 
unit will combine the carrier's RF signals and covert them to light energy. The light energy will then 
be transmitted to the Bus Terminal FO repeater equipment via single-mode fiber optic cable. 

The Bus Terminal FO repeater equipment will be installed in a vacant room on the T' level of the 
· Bus Terminal building This equipment will COllVert the light energy back to RF, combine the RF 
signals in a multi-service combining netwo,k, and distribute the RF signals throughout the filoility 
over 1 14" fire retardant coaxial cable. The distributed coaxial cable is refeaed to as the RF 
distribution backbone. In multiple locations along the RF distribution backbone, dual-band antOIIDlls 
will be installed to provide communications coverage within the facility. The reverse path is 
followed for uplink (Bus Terminal to WfC) signals. 

Figure 2; Geoeral TNAS mock Diagram for Bus Terminal 

2.3.2 TNAS Bus Terminal Design Features 

1NAS design features for the Bus Terminal are as follows: 

l. Supports cellular Bands A and B: 
2. Supports PCS Blocks A ,B,D, & E: 
3. Supports Conventional and Private Trunked mobile radio bands; 
4. Provides 90% coverage for commercial services in.public access areas; 
S. Provides 95% coverage for public safety I.MR service throughout entire Bus Terminal building; 
6. BTSs located in the WfC buililing(s); 
7. Utilizes single-mode fiber between the wrc and the Bus Tonninal; 
8. Utilizes two-cable RF distribution backbone to isolate uplink and downlink; 
· 9. Can be expanded to support other comnnmications services. 

2.4 Zone 7 - George Washington Bus Station 

~1 Overview - "' _. , , . . . . . - . _, ....... · . ,:· . "')_'.-,.--· _,;'- t 
The three level Geo,ge Washington Bus Station covers approwately two .blocks.~J78. and 
179"' Streets and Fort Wubington and Wadsworth Avenues. The m:tangrdai- area luis,4itnensi'11'8 of 

· approximately 190 feet (North..south) by 400 feet (East-West). From the Andrew,TNAS design 
perspective, the Geo,ge Washington Bus Station will be covered In the """"' concep!UBl filsbion as 
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described for Joumal Square and the Port Authority Bus Terminal with the exception that uplink and 
downlink signals will directly tenninate at and originate from on-site base station equipment. Within 
the bus station, RF coverage will be accomplished passively via a dual distributed antenna backbone 
(one for the uplink and one for the downlink) consisting of coaxial cable and dual band omni­
directional antennas placed appropriately to provide the desired coverage. Tho equipment, cables, 
and antennas utili7.ed will be identical to that used in other TNAS buildings, including the airports, 
and as described previously. 

2.4.2 George Washington Bus Station TNAS Design Features · 

TNAS design features for the George W..-hington Bus Station are as follows: 

I. Supports cellular Bands A and B; 
2. Supports PCS Blocks A, B, D and E; 
3. Supports Conventional and Private Trunl<ed mobile radio bands; 
4. Provides 90% coverage for commercial services in public access areas; 
5. BTS equlpmout centrally located on-site; 
6. Utilizes two-cable RF distiibution backbone to isolate uplink and downlink; 
7. Can be expanded to support other comnnmications services. 

2.5 Zone 8 - World Trade Center Concourse 

2.5.1 Overview 

The World Trade Center Concourse includes an area of approximately five acres underground 
beneath the·World Trade Center Plaza with dimensions of approximately 765 feet.(North-South) by 
875 feet (East-West). The conconrse includes one main level with lower levels for snbway access. 
From the Andrew TNAS design perspective, the WTC Concourse will. be covered in the same 
conceptual fiishion as described for the Port Authority Bus Terminal. Uplink and downlink signals, 
over optical fiber, will terminate at and originate from the location of base station equlpment that 

· serves the PATii Phase l At the concourse, the downlink signals will be converted from light to RF 
and the uplink signals will be converted from RF to light and coverage of the public areas will be 
accomplished passively via a dual distributed antenna backbone ( one for the uplink and one for the 
downlink) consisting of coaxial cable and dual band omni-directional antennas placed to provide the 
desired coverage. The equipment, cables, and antennas utili7.ed will be identical to that used in other 

. TNAS buildings, inclucling the airports, and as described previously. · 

2.5.2 WTC Concourse TNAS Design Features 
TNAS design features for the WTC Concourse are as follows: 

I. Supports cellular Bands A and B; . 
2. Supports PCS Blocks A, B, D and E; ,, . . , , 
3. Supports Conventional and Private Trunked mobile radio bands; 
4- Provides 90% coverage for commercial services in public access areas; • , 

'S. BTSequipmentsbaredwithPATHPhaselequlpmontlocatedin·theWTC; , .... · , .... - .• /, 
' · 6. Utilizes smgie'mode fiber between .centrally located !3TS .equipment and .remote in~building 

~.,.- · ·. ?'.'y·~,:4;-,L,~.~ :C.,:~ .·.-. ,-·> -~.,, ~,-., .. _,~. .. _·- ·' 3
c. -· -~ • '"'' - · 

8Dlp~o," ···-- -"-, .1-··--.""i",.-"f-, ... ,. -· .f1,f.1c,~'7 ~·--·.,-1 ....... ·~ ·, ._,,.,_.,. 

.· · 7. 'iUtili7Aislwo'cable RF distrlbution backbone to isolate uplink ,;,;d downlink;. 
.. 8. Can be expanded to support other COl1lllmllk,ati services. ·· · 

'':' '.7"!"" i~_;-;-i~-'. __ ,..:_;_::.::_:_-_::;,:_; ____ ~__.;,,_;;~.::_:.:___~:,.:::._.:;. __ ---- ---· -,. ' ·.:. -- .. ·., __ .. 
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2.6 Zone 9 - Journal Square Transportation Center 
2.6.1 Overview 

TNAS Descriptive Summartes 

Journal Square Transportation Center is comprised of a PATii Station and Building planned to be 
prowled with TNAS coverage coincident with Pbase n of the PATii implementation. T....- of 
Journal Square, ftom a TNAS design perspective, will be identioal in -cept to that of the Port 
Authotily Bus Terminal aa described previously. Rather than require a seplillte complement ofBaae 
Station equipment, the Journal Square TNAS will receive and send coverage signals over optical 
fiber to the BTS location that serves PATii Pbase n extension toward Newarlc ftom Pavonis · 
thIOugb Grove to the PATii tunnel portal Within Journal Square, coverage will be accomplished via 
a dual distrlbnted antemla backbone (one fur the uplink and one fur the downlink) consisting of 
coaxial cable and dual bmd omni-clliectional antennas placed appropriately fur the desired coverage 
areas. The equipment, cables, and antennas utilized will be identical to that used in other TNAS 
buildings, incbuJing the airports, and as described previously. 

2.6.2 Journal Square Transportation Center TNAS Design Features 
TNAS design~ for Journal Square Transportation Center are as fullows: 

1. Supports cellular Bands A and B; 
2. Supports PCS Blocks A, B, D and E; . 
3. Supports Conventional and Private Trunked mobile radio bands; Provides 90% coverage for 

commercial services in public access areas; 
4. BTS equipment shared with PATii Pbase II; 
S. Utilizes single-mode fiber betweee BTS equipment and remote in-building amplifiers; 
6. Utilizes two-cable RF distribution backbone to isolate uplink and downlink; · 
7. Can be expanded to support other collllllUDication services. 

2. 7 Zone 10, 11, & 12 - Port Andiority Trans-Hndson (P ATB) Subway 

2. 7.1 Overview 
The undeiground portion of the PATii Subway System is approximately sevc:n miles in length and 
indudes twin bore train tunnels with one track per bore and ten active stations. Andrew's design fur 
the PATii TNAS will support cellular A and B Bands, PCS A,B, D and E Blocks; ESMR, and LMR 

Currently, no commercial wireless service is available in the PATii underground and, because of 
canier concems regarding implementing the PATii TNAS in its entirety before any 
. telecollllllUDication traffic experience is available, the implememation of the PATii TNAS is planned · 
in three Phases. The most heavily used section, ftom a likely wireless service subscriber perspective, 
is the PATii line ftomHol,i,ken to the World Trade Center. That line has been identified as Phaae L. 
When usage experience justifies further implementation, the next implememation phase will be the 
extension of the PATii TNAS ftom Exchange Place thIOugb Grove toward Newark. This Phase Il 
would also inchide implementation of the TNAS within the Joumal Square Transportation Center. 
Pbase Ill, when usage experience justifies further implementation, will be the PATii TNAS extension 
fromPavonia and on to 33m Streel. 
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PATII TNAS Phase I service provider base station equipment is planned to be located in the area of 
the World Trade Center (WrC) PATII station. The RF sign•ls to and from the base station 
equipment will be muJtipJexed, either directly or remotely, into a pair of Andrew Radiax® radiating 
cables for each tnnnel bore. One cable cmies downlink signals, and the other cmies the uplink 
signals. The use of two cables in each bore is required to ensure compatibility between services. 
Signals from the · base station downlinks are directly combined for local RF distribntion and 
individnaIIy converted to light and fed ·over optical fiber to remote downlink injection amplifiers 
where the light is converted back to RF and the signals are combined for remote RF distribution. 
Note that the combining is passive in order to reduce the possibility of introducing non-linear 
distortion and interference. Signals from uplink cables are amplified and power divided for local feed 
to the base station receiving equipment and amplified and converted to light for remote base station 
feed. In the remote case, the light signals are localiy converted back to RF, amplified, and power 
divided in the same manner as the direct local case. The overall (all three phases) PATII TNAS 
simplified block diagram is shown below in Figure 4 with the combiner and divider detail excluded. 
Note that two cable segments are connected (both uplink and downlink) at each remote amplifier 
looation, one up-tunnel and one down-tunnel. 

. 
Figure 4; General TNAS Block.Diagram for PATH 



2. 7.2 TNAS PATH Design Features 

TNAS design features for PATH are as follows: 

l. Supports cellular Bands A and B; 
2. Supports PCS Blocks A, B, D and E; 
3. Supports Conventional and Private Trunked mobile radio bands; 
4. Provides 90% coverage for commercial seMCes in public access areas; 
S. BTS equipment located in the WTC_station area; 

TNAS Oesaiptlye St.rnmanes 

6. Utili7.es single-mode fiber between the BTS equipment and remote in-station and in-tunnel 
amplifiers; . 

7. Utili7.es two-<:able RF distribution backbone to isolate uplink and downlink; 
8. Can be expanded to support other communications services. 

3. TNAS Design Summary 
Each Part Authority facility in which the TNAS will be installed can be thought of as an RF 
Coverage Zone. From a system clemgii pe,spective, the TNAS includes basically two types of 
Coverage Zones - In-Tunnel and Jn-BuiJcf,ng. In general, the in-tnnnel areas are best aerved by the 
radiating coaidal cable Conn of distributed antenna and the in-building areas are best aerved by the 
combination of either non,radiating eoaxial, fiberoptic, andlor twisted pair copper cable and point 
source antenna fonn of distributed antenna. It should be noted here that there are two more or less 
technically eqnal competing in-building techniques and, in the final analysis, implementation in certain 
Zonea may differ from that previously described. In the TNAS, llllleas otherwise restricted, inter­
semce isoladoi1 to minimi:m possible intedi:rence is enhanced by physically separating·either services 
or uplink signals from downlink signals on either Conn of distributed antenna. Depending on the 
pbysical extent of the coverage zone, amplifiers may or may not be requlred to periodically restore 
signals to specified level$. The sowce of signals is the sole remaining variable and the choi<:ea are 
local or remote. If local, the signals can be ~injected into the local elements of the distributed 
antenna system, reganlless of ils form. If remote, the signals must be transported aver distances 
\Were radiation is not desirable mid the TNAS preferred medium for that purpose is optical fiber. If 
.. ch of the Zone TNAS clemgiis described previously is analyzed, it will. be confinned that all of 
them fit within the above design choices. 
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FCC WIBELESS SERVICE FREQUENCY ALLOCATIONS 



EXHIBIT B 

1. Space Permit, m~de as of May 1, 1993, by and between 
the Port Authority and New York SMSA Limited Partnership, 
predecessor-in-interest to Bell Atlantic Mobile Inc., bearing Port 
Authority Permit No. wr-TC-P-88-C 000, granting a privilege to use 
and occupy space in the World Trade Center. 

2.. Agreement of Lease, ·made as of June_, 1·994, by and 
between .the Port Authority and cellular Telephone Company .d/b/a 
Cellular One, predecessor-in-interest to AT&T Wireless. Services, 
bearing Port Authority Lease No. LT-211, for premises in the 
Lincoln Tunnel. 

J. Agreement of Lease, made as of September 30, 1994, · 
by and between the Port Authority and New York SMSA Limited 
Partnership, _predecessor-in-interest to Bell Atlantic Mobile Inc., 
bearing Port Authority Lease No. LT-212. for premises in the Lincoln 
Tunnel. 

4. Agreement of Lease, made a~ of December 29, 1994, by 
and between the Port Authority and Cellular Telephorie Company d/b/a 
C~llular One, ·predecessor-in-interest to AT&T wireless Services, 
bearing Port Authority Lease No. L-CM-118, for premises in the 
Holland TUnnel. 

5. Agreement of Lease, made as of December 31, 1994, by 
and between the Port Authority and New York SMSA Limite~ 
Partnership, predecessor-in-interest to Bell Atlantic Mobile Inc., 
bearing Port Authority. Lease No. ,t ... CM-119· for premises - in the 
Holland Tunnel. 

6 • Agreement _of Lease, made as of September 2s·, 1.995, 
by and between the Port-Authority and New York SMSA Limited 
Partnership, predecessor-in-interest to Bell Atlantic Mobile, 
bearing Port Authority Lease No. LBT-543 for premises ~n the Port 
Authority Bus Terminal. 



EXHIBITC · 

Port Authority Facilities 

Survev List of Facilities Reauiring Imoroved Wireless Coverage 

• LaGuaroia Airport public terminal areas. 
• 1FK Allport public terminal areas. 
• Newark Airport public terminal areas. 
• Hollaud Tunnel: road tunnels. 
• Lincoln TUimel: road tunnels. · 
• GW Bridge Bus Station: public termin2I areas. 
• Port.AD!hority Bus Station: public termin2I areas. . 
• PA1HTzain: underground public station areas and tr.rinimeriors Cm tunnel). 
• World Ti:ade Center. Buildings, Cancour.,e and public commercial areas. 

Confidential NYTP 
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Road Tunnels and Bus Tenninals 

PORT AUTHORITY OF NY & NJ FACILITY CHARACTERISTICS 

Holfand Tunnel 

General 
2 Tubes 

20 Foot Roadway (each tube) 
8,500 Feel Lang 

Structures 

~Tube 
~dTube 

Total Length 

Lfnepln Tunnel 

General 

3 Tubes · 
21 Foot Roadway (each tube) 

7,900 feel long · 

Structuru 

~

Eastbound Tube 
estboundTti>e 

Center Tube 

Total Length 

George Washlnqtan Bridge & Bus Stlltlog 

General 
2 Bridge Levels 

1,019 Blldge W"" lfeel) 
<,760 Sddge l.englh !feel) 

Bus station 

Bridge Upper Level 
Bridge LDwet level .......... 
Port Authgrfty Bus T,nnlnaf 

. General 
8 Terminal Levels 

BOO Feet Long 
.CSO Feet Wide 

. 

30 Rllal, Ealing, P-Services 
24HoUfClosed Clrcul:TV-

3P-(1080S-J 

2, ......... -· .. . -~ aUS~---.--_·)-·-·- ., 

Length 
{Fiet) 

8,500 
8,500 
17,000 

Length 
!feel) 

4'3,327 
43,923 
41,450 

Cross Section 
(Sq. Feet) 

531 
531 

Cross Section 
(Sq.Feel) 

Traffic 
_Eastbound Weekday Average 
Eastbound Saturday Average 
Eastbound Sunday Average 

Traffic 

Easlbound Weekday Average 
Eestbound Saturday Average 
Ezslbound Sunday Average 

616 -, 
616 
616 

Z:S.,700 

. 

Length 
!feel) 
4,760 
4,760 

""" 

Feet-

129,509 
121,222 
119,124 

·12,~ 

121.anes 
121.anes 
185 Feet 

176,000 
t,300,000 . 

. 2,000,000 
., .. ,ooo . 

Length w'odth ... 

Traffic 
Eastbound Weekday Average 

. Eastbound. Saturday Average 
Eastbound Sunday Average 
Typical Weekday Bus Passengers 

Shafe 
(Sq. Feet) 

-~ 
. 

31.evel 
. 

Trift'iC 
TyplealWeelalay Bus l'assengefs 
Annual OulOound Tolephoc,e Calls 
Annual Bu,s Movements 
Annuo!AulomO~ Pulclng 

Shape · Area 
. !feel) . !feel) (Sq. Feel) 



Airports 

PORT AlJTHORITY OF NY & NJ FACILITY CHARACTERISTICS 

L,aGuan:ffa Airport 

General 

650"""' 
2 7000 Fl Runways 
6 Hangers 

135 Tenants 
70 Consumer Setvlces 

Structures 

Traffic 
20,730,000 1994 Passenger Traffic (Entire Year) 

=> 56.795 Average Passenger Trips Daily (In & Out) 
+ 20,000 Visitor Trips Dally (In & Out) 
+ 10,000 Employees (In & out) 
= 86,795 Total Daffy Traffic (In & Out) 

Area (S"" Locafion Shape Serves 
Central Terminal 750,000 South (Central) 6 Blocks Lang Most Domestic 
Afr Shuttle T ennlnal U.S.Air 
Air Shuttle Terminal Dofta 
Dela Terminal. 
U.S. At Terminal East End 

- Manne Air Terminal Wast End 2 Storv Bulld!ng Commut,r 
AirTaxl 

JP"'1<lng 3000 Spaces In a 5 Level Stru::ture I Priva1e 

JF)Clntematlonaf Airport 

New 
Now 

General 
880Aa,s 

4 Maj« Runways 
16 Hangers 

300 Tonants 
125 CtmsumerServices 

........... 
#1 Pass~ Terminal 
#2 Pass Terminal 
#3 Passenger Terminal 
#4 Passenger Terminal 
ts Passenger-Terminal 
#6 Passenger Terminal 
#7 Passenger Terminal 
.. p ..-T<nnlnaJ 

IAB lmemational Antva1s 
IAB 
Passenger Terminal 

Newark Airport 

New 

425 Aa,s 
3 Runways 

. 3 Hangers 
165 Tenants 
70 Consumer Services 

- ·-,-

I 

, _....,.. _________ _ 

. 

Deb 
Total Gfites 

Tr,ffic 
28,810,000 1994 Passenger -Traffic (Entire Year) f16M lnt'n'IJ 

=- . 78,932 Avetage Passenger Trips Dally (In & Out) 
+ 50,000 Vidor Trips OaRy(ln & Out) 
+ 35,000 Employees (In & Out). 
= 163,932 Total OaDyTrafflc (In & Out) 

Area (SF) Location ••••• Ser,es 

. 

40 lnt'n1 Flag 
Same Lacatlon 3Level 
Old EJst;ern Teti'nlnal · 

Traffic 
28,020,000 1994 Passenger Traffic (Entire Year) 

- 76,767 Avelilge Passenger Trips Daffy (In & Out) 
+ 40~000 Vis1or Trips Dally (In & 011) 
+ 17,COO Employees pn & Out) 

· • 133,767 Total Da ... ·Trafflc (lri & OUt) 

Aul -- - · location s•··· Ser,es 
. ·., 

. -·_ .... 

. TotalGates 

. 

Gates 

Gates 
• 
I 
I 

133 
I 
I 
I 
v 

45 
3 
? 

Gates 
• 

93 
v 

37 
8 

• 
10 
12 

• 
7S 

13 --



PATH&JoumalSquare 

PORT AUTHORITY OF NY & NJ FACUTY CHARACTERISTICS 

Port Authority Trans Hudson (PATI9 Rapid Transtt Systffl) 

General 

22.2 km Route (11.9 km In Tunnef 
4 liles 

13 Stations (10 In Tunnel} 
342 Passenger Rau Cars 

93 Member PA Pollce Unit 

152 Video Station Monloring 

T....., Newark· wrc Lhe 
Tunnel Hoboken • WTC Lk'le 
Tunnel Jownal Square • 33rd st Ute 
TUMel Hoboken· 33rd st ~e 
S1alion Penn Slatian (NJ) 
S1alion Hanison Station (NJ) 

S1alian Journal Square Slailon (NJ) 
Station Grove Street Statkln (NJ) 

S1alian EJcchange Place Station (NJ) 

station Pavonia Staffon {NJ) 

station HobOken Station (NJ) 
S1alian lworid Trade Center staUon (NY) 

station Chri,topher Slrfft Slatton (NY) 
Slatton 9th street Station (NY) 

S1alion 14th Street station (NY) 

S1alion 23rcf str~ Station (NY) 
station Penn Station at 33rd Street (NY). 

Total length 

Journal Square Tr.ansportatfcn Center 

General 

Hudson County Transportation Hub 

Heart oflhe PATH Rd Transit System 

PATH R,pidTransl Slatton 

Consalkfated Bus station 

. Mulll-Level Pllklng (600 Spaces} 

PATHH-
PA1Hs·0perat1ons Contral Center 

2 Banks · 

e Retall Shops 
TotaJAru 

. 

59,236,000 

. 

205,900 

50,338 

. 

22,000 
9,000,000 
15,000 

Traffic 

1994 Jaumles 

Passenger Weekday Average 
Passenger Weekend Daly Avenige 

,., .. Track Construction 

(Sq. Feet) 

Single CanctWI& 
. c..tln>n 

. 

. 

. 

. 

,Traffic 

PATH weekday Ridership· 

Annual Bus Passengers 
Weekday Rall & Bus Trips Made 

· Shape 

_. 10 story BuHdfng 

square Feet. 



---- ---------------------------- ---- - - .. - - ---

Workl Trade Center 

PORT AuntORITY OF NY & NJ FACILITY CHARA~ 

Wor1d Trade Center 

Genonl 
Seven Bu&ting Complex lncludlng 

12.000,000 Square Feet Leased Space 
Houslng 500 Businesses & Government 

"S,endes from 60 Countries and the 

Port Authoriy or NY & NJ Administrative 
Headquarter'$ 

. 

'" ,C PATH Rapid Tnnsfl:Station . 
me""""°""'• (Under P-J 

OneWTC 
· twowrc 

ThreeWTC 

FourWTC 
Five:WTG 
SlxWTC 

Sevenwtc 
. 
TotalAna 

Traffic 

70,000 Daily VlsB:ors 
50,000 WTC Tenant Employees 

Stories 

/ 

11 

11 
2 

4 

12.DOO,OO Square Feet 

Aroa 

(Sq. Feet) 

SAcres 

Us 

60 Shop Mall 

825 Room Hotel 

NYTP 
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EXHIBIT .. D 

System Capacity 

The 1NAS passive COlllpOllemS that comprise and feed the clisaibut,d antenna system (point soun:e antennas, 
coaidal cable, 13djating cable, op1ical fiber) are, in combinatioJI, broad band and will support ddi>c,y of all the 
allocated bandwidth for SCivia:s listod in Table 1 of Exhibit L The active componelllS (amplific,s) and combinmg 
equipment however, will be designed or c:boscn to support each participating senia: provider's stated capacity 
n=ds. Capacity ~ me lJpically stated in IIUDlber of carrier frequ<:acics ,-quhcd, for a given multiple 
access mc:thod (FOMA, TOMA, CDMA), to enable a 'particular Gtadc of Service (GOS). GOS is a m=-0f the 
likclibood that a S1lbscriber desiring to make a call will find all chtui!s basy. Typically, senia: pmvic!c,s demo a 
GOS of 1 % or 2% and that ,:eqDiiement can be c:om:ll!ly satisfied if the multiple access .=tbod, with its assnciawl 
bandwidth ,:equiicmont, combined with a IIUDlber of carrier !teqnenc:ies, will allow in the neighbothood of 16 
simu1taneous users to be making calls at the same time fro1;11 wit.bin the sa:inc TNAS 2.0!lC. Bandwidths rcquhed for 
the di1forcnt nmltiplc access mdhods _,. flom 25 JcHz 1hroogh 30 lcHz, to 200 JcHz for GSM and 1.25 MHz for 
CDMA, and the IIUDlber of sinmltmeous wicc chtui!s that a single c:ama 1i:equcm:y will ~ unli2ing each 
method, varlcs. Sobsequcllt to 'INAS bcco111i11g operational, as each senia: pmider app,oaches IOt!l unlizttion of 
thciriDirial capacity Itqlli>p11c:ms, the 'INAS cm be modified to iDaoasc that capacity. The -d bacldxmc is 
DD! a1fcacd, oulythe active cquipmellt. In as mm:has eadl"scrvi<:e proridt:s P"licctions of neodcd capacity in the 
'INAS is propri,:laiy, there is DO combined !isling associated .with 1his E7Jnmt Ralher, the specific capacity 
n:quirrmm for each soma: provider, ~ with proprlcla,i toclmiJ:,il mfo1111alion pcil3inmg to the BTS lll!d band 
hdd cquipm=, is pmvidcd Oil the fullowing two -

. . 

'..:. 

ExhD-1 NYTP 



B. 

-. 
SERVICE PROVIDER SPECIFIC 

1.0 SeNice Provider Name 

Bell AUanUc Mobile 

·2000 Corporate Drive 

Orangeburg, New York 10962 

2.0 Technical 
Contact 

Tomcataldo 

3.0 Service Band 

S.tvke - - Multlple 
on 

Tn>• Band S.tvke -Duccipllan Standar ,,.,,.,,., 
d 

Cellular BBand AMPS FDMA 
Includes 1$-5</- lDMA 

136 
CDPD I IS-95 COMA 

Telephone: 

Facsimile: 

R.EJZonlng Manager 

. 

Uplink Eiaawon 

Fn,m To Fn,m To 
ll1lz ll1lz ll1lz ll1lz . 
835.00 845.00 846.50 849.00 
835.00 845.0 846.50 849.00 

835.00 845.''lnl 846.50 849.00 

(914) 365-7723 

(914) 365-3610 

Downlink 

Fn,m To 
ll1lz MHz 

880.U< 890.00 
890.QQ 890.00 

880.00 890.00 

4.0 Capacity Required In each TNAS Zone 

Twenty (20) camera per Base Station 

5.0 ·Service Provider Equipment 

Base Station Tx Output 

Moblle.Tx Output 

Base Station Rx SensHivlty: 

Mobile Rx SensHivlty: 

Base Station Fann Factor: 

Power Consumption: 

6.0 Other Information 
See Following Pages 

(Assumed Lucent) 

1 Watt (+SO dBm) per·carrier at POI Input 

o.s Watt (+27 dBm) 

·113dBm 

·103d8m 

24" x21• x79" cabinets. 

2 cabinets per Base Station (884 MlcrocelQ 

Room for 4 cabinets for Expansion 

1 kW at 120 VAC Qndoor cabineij 

4 kW at 120 VAC (outdoor cabinet 

Eiaawon 

..... To 
MHz MHz 

891.50 89<.00 
891.50 89<.00 

891.50 .... 00 



Orlgln~I Response 

Port Authority of NY & NJ 

Wireless Telecommuntc~tlons Network Access System 

Technical Survey Fann 

Summary 

I Service Provider !Ben Allenllc Nynex Mobile ··=i 
~ I service !B-Band Cellular "Dlgltal Ready" ·==i 

operating BaseRx · 635 • 645 and 646.5 • 
649 

Frequency 
' . h,., ,., . . On MHz MHz 

Band ' 
BaseTx 660 • 690 and 691.5 • 

tnownffnki 
694 

MHz MHz 

Port Authority Ltncol11 Holland PATH 
Factmy Tunnel Tllnnel Metro 

' 

Internal Coverage Reaulrad ? .Yes 

lnlllal No. of Channels 416' 
capacity Channel Bandwidth 30kHz 

·~ .-·. 
•=acted Signal Level ·. >-75 dBm 

':..; ' 

Coverage· Tim•· 100% 

Raqufnna'nt " Location 100% 

• . . 
·i·· 

l!ystem 
96% 

vallabffltv 
. 

!Estimated Hand-Off Time Reatilrad 8 Sec. 

Comments 

LaGuardla 
Al mo rt 

. 

. 

• Their actual requirement Is 
ror "15 • 20 radios" In slmullaneous use. 

"Dlgttal Ready" Implies CDMA at "Cellular" frequencies 
[ Ilk• Hutchison's use of CDMA as thelr'USDC service . 
In Hong Kong] VERIFY THIS 

JFK Newark WTC PA Bus GWBus 
Airport Almort Terminal Terminal 

Yes· ' 

416' 
30kHz 

>-75dBm 

100% 
100% 

96% 

6 Sec. 



B. 

.. ·------------------

SERVICE PROVIDER SPECIFIC 

1.0 Service Provider 
Name 

Nextel Communications, Inc. 
One North Broadway 
2nd. Floor 
White Plains, New York 10601 

2.0 Technical Contact 

Telephone: 
Facsimile: 

(914) 421·2600 
(914) 421-0952 

Robert Nichols Senior Man~ger, Site Development 

3.0 Service Band 

- s.rwce Buedon Multiple Upllnk DownHnk 
Type Band - ... .,,.. F,om To From To 

a..c,fpllon -- Method MHz MHz MHz MHz 
MobU Conventional lnt:.ESMRI 806.00 809,75 851.00 854.75 
Radio Private Trunked and TOMA, 809.75 821.00 854.75 866.oo 

. SMRS . 

·. 
4.0 Capacity Required In each TNAS Zone 

Four (4) Channels v.fth 25kHz Channel Bandwidth 

5.0 Service Provider Equipment (Motorola IDen) 

... Base Station Tx Output 

Mobile Tx Output 

Base Station Rx Sensitivity: 
Mobile Rx Sensitivity: 

Base Station Form Factor: 

Power Consumption: .,, ' ' 

+32 dBm per Carrier at POI Input 
+27 
dBm 
·108dBm 
·115 dBm 

w• x o• x H• cabinets 
N cabinets per Base Station 
Room for M cabinets for 
Expansion 

" 
P kW at 120 VAC per B~s~ Station 
a kW at 120 VAC for Expansion·· 

·: 



· • Otfgtnal Response 

Port Authority or NY I!, NJ 

Wireless Telecommunlcanons Network ACcess System 

Technical survey form 

summary 

I Service Provider· jNEXTEL j 

I Service . . !ESMR ) 

··:: 
,:,,;. ·, 
. 

t, 
') 

,T 

. 

Optrttlng Base Rx 

Frequency (UpRnk) 

Band BaseTx 
(DawnRnk) 

Port Authority 
FocUIIY 

Internal coverage Required 1 

lnlUal • No. of Channels 

Clj,aclty Channel Bandwidth 
. 
D 

I Expected Signal Level 

eoveraga Tim• 

Requtnnent Location 

J: .... 

system Avallablllty . 

• 
I E1t1meted Hand.Oii T111111 Required 

comments 

. 

806-821 
MHz 

851-866 
MHz 

Llncoln Holland PATH 

Tunnel Tunnel Metro 

Yes Yes Yes 

. 
4 4 4 

25kHz 25kHZ 25 kHz 

. 
>-86dBm >-86dBm >-86 dBm 

90% 90% 90% 

90% 90% 90% 

99% 99% 99% 

15 Sec. 15 Seo. 15 Sec. 

LaGuardla JFK 
Airport Airport 

. 

Newark WTC PA Bus GWSus 
Airport Terminal Terminal 

Yes Yes 

13 • 4 
25 k z 25kHz 

>-93 dBm >-B6dBm 
. 

90% 90% -
90% 90» 

99% 99% 

15 Sec. 15 Sec. 

• 4·1n .each 
Tower(8) + 
1 In each 
other bldg 
(5) = 13 



B. 

•• 

SERVICE PROVIDER SPECIFIC 

1.0 Servfce Provider Name 

Omnipo(nt Communications, Inc. 

11 Highpoint Drive 

Wayne, New Jersey 07470 

2.0 Technical 
Contact 

Telephone: 

Facsimile: 

Osca·r McKee Director of Operations & Optimization 

3.0 Service Band 

- s.rvfce Buedon Multiple Uplink Dotrn/Jnk 
7)po Sand - Access From To From To 

Clffcdptlon StandMd Mdhod 111tz· MHz MHz MHz 
. 

PCS "Blodr: PCS 1900 ...,.. TOMA 1850.00 1865.00 1930.00 1945.00 
A Block PCS IS-661 1850.00 1865.00 1930.0C 1945.00 
A Black Pt;S TOMA S-136 TOMA 1850.0C 1865.00 1930.DC 1945.00 
A Block PCS-CDMA 15-95 COMA 1850.00 . 1865.00 1930.00 1945.00 

4.0 capacity Required In each TNAS Zone 

Two (2) GSM Carriers each with 200 kHz BandWidth 

5,0 Service Provider Equipment (No~I S2000L MJcro BTSJ 

Base Station Tx Output 
Mobile Tx Output '. 
Base Station Rx Sensitivity: 
Diversity Gain 
Mobile Rx Sensitivity 
capacity 

+33d8m per Carrier at POI Input 

+30d8m 
-104dBm 
5dB 
·102dBm 
2GSMRadio$ 

26 • x21 • x7.5" Base Module .· 

(973) 872-5144 

(973) 872-5191 

(973) 686-6513 

Base Station Form Fader. 
(less Iha,\ 100 ibs. with mounting hardware) 

. ·• . Maximum lilSlallation'Welght :46 lbs 

\;-. \~~ .. ff; ~1 \ ; F 

. ;; ' 
.:.!, 
; . ., ' 

i~.; "\ -?: l 
j/ 

!.-. ___ J '· t: __ -~- ·-· j ,. --· 



Port Authority of NY & NJ 

Wireless Telecommunlcatlons Network Access System 

Technical Survey Form 

·summary 

I service Provider jomnlpolnl I 
j Service !A Block PCS GSM I 

Part Authority 
Facmty 

" llntemal cavarage l!equtred? 

(Jnlllal Capacity_· INo. of earners 

Uncaln 
Tunnel 

Yes 

2 

Holland 
Tunnel 

Yes 

2 

PATH 
Metro 

Yes 

LaGuardla 
Airport 

Yes 

JFK 
Airport 

Yes 

Newark 
Airport 

Yes 

WTC 

Yes 

PA Bus 
Terminal 

Yes 

GWBus 
Terminal 

Yes 

(Expected Signal Level (Median) -75dBm I -75dBni- I ·75dBin I ·75dBm I ·75dBm 1 · ·75dBm I -75dBm I ·75dBm I -75dBm 

•ll\lftl- A•tln lexpected Carritmwu, .... _ u .... -

'• . ...£'' 

Coverage 
Regulrmllnt 

~ystem .. 
:Avallabtntv 

ITlm• · 
Lacallon 

. 

20dB 20dB 20dB 

90%! 90% 90% 
90%1 90% 90%' 

99%1 99% 99% 

I I I I 

20dB 20dB 20dB 20dB 20dB 20dB 

90%! 90%' 90% 90% 90% 90%1 
90%' 90% 90% 90% 90% 90%· 

99%1 99% 99%' 99% 99% 99% 

Estimated Hand.OffTline Re ulred 5 -10 Seo 5;10 Seo 5 • 10 Sec .5 • 10 Seo 5 • 10 Sec 5 • 10 Sec 5 • 10 Sec s -115 sec 5 • 10 sec 

!Priority 1st 1st 2nd 2nd 2nd 

Expected Signal Level Is downlink at the portable antenna.· 

,Comments 

' 



B. SERVICE PROVIDER SPECIFIC 

1.0 Service Provider Name 

Sprint Spectrum, LP. 

Crass Roads Corporate Center 

1 International 
Boulevard 
Mahwah, New Jersey 07495 

2.0 Technical Contact 

Michael Hughes 

3.0 Service Band 

Telephone: 

Facsimile: 

RF Design Manager 

(201) 512-4720 

(201) 512-4713 

(201) 512-4722 

s.mco s.rdco Based on MUitipie ~ink Downlink 
Type Band S«vfce Access From To 

"/Jescdptlon """'°" Milz Milz 
PCS a Block PCS 1900 GSM lUMA 1870.00 1885.00 

B Black PCS TOMA ~136 TOMA 1870.0( 1885.00 
B Block PCS COMA IS-95 CDMA 1870.00 1885.MI 

4.0 capacity Required In each TNAS Zone 

One (1) Channel with 1.25 MHz Channel Bandwidth 

5.0 Service Provider Equipment 

Base Slalion Tx Output 

Mobile TX.Output 

Base Slation Tx Sensllivlly: 

Mobile Rx Sensllivlly: 

Base Slation Form Factor: 
Primary cabinet 

· Growth cabinet 
Primary Power 
Battery Backup 
Generator Backup. 

Power Consumption: 

6.o i'Ott1er 1iatOnnat1~R 

30· x 30· x eo· 
22· x 30• x 60. 
st· x so· x eo· 
31• xso· xeo· 
a1· x·30• x so· 

From 
Milz 

1950.00 
1950.00 
1950.00 

To 
Milz 

1965.00 
1965.00 
196°=1 

830 lbs. 

625 lbs. 
1100 lbs 
3500 IJs 
600 lbs 



Port Aulhorlly or NY & NJ 

Wireless Telecom~unlcatlons Network Access System 

· Teclmlcal Survey Fonn 

Summary 
. 

l servtceP~d~rjSPRINTSPE~UM ·j · 
• 

l Service jB Block PCS CDMA I 
. 

Port Aulhorlly Lin coin Holland PATH LaGuardla JFK 
Facllllv Tunnel Tunnel Melro Airport Airport 

. . -
1lntemal Coverage Requlrad ? Yes Yes Yes Yes Yes 

Unlllal caoaclly · 1No. or Canfers 1 1 1 1 1 

Expected Signal Level 
. . 

~acted EblNo 

:.~ c coverage Time· 90% 90% 90% 90% 90% 
Requlnnenl Locallon 90% 90% 90% · 90% 90% . . . 

· syslem 99% 99% 99% 99% 99% 
: AwUabnt"' 
. . ::::- , . ' 
!11Estlmaled Hand,orrTime Reaulrad SSee. s sec. 5Sec. SSec. 5Sec, . 
IPriortly 1st 1st 3rd 3rd 3rd 

Mike Hughes commented that Eb/Ne er 7db gives geed voice 28-0ct-98 

comments with CDMA versus a GSM requh'ement or 12 db. Also commented 
· thal 10 db better margin Implies 1.8 limes the coverage• area. 

. . ; 

' 

Newark WTC PA Bus GWBus 
Airport Tenntnal Tennlnal 

Yes Yes Yes Yes 

1 1 1 1 

90% 90% 90% 90% 
-90% 90% 90% 90% 

99% 99% 99% 99% 

5Sec. 5 Sec. 5 Sec. 5 Sec. 

3rd 2nd ? ? 



! B. 

;,_ 

SERVICE PROVIDER SPECIFIC 

1.0 Service Provider Name 

AT & T Wireless 
Services 
15 East Midland Avenue 

Paramus, New Jersey 07652 

2.0 Technical 
Ccntact 

Telephone: 

Facsimile: 

(201) 967-3000 

(201) 291-8074 

Terry Armant Director, System 
Implementation 

(201) 986-2410 

3.0 Service Band 

S.rvlco - - MultJple Uptln/c -- Downlink .,, 
T>'P• Band Service ......... F,om To From To From To 

Dffa!-~- Stan'·· ,,_ MHz MHz MHz MHz MHz MHz 
eanular A Band AMPS = 824.CC 835.uu, 845.00 ~ ~: """""" ........ IS-W- 824.0C 835.00 845.00 869. eeo.cc 
CDPD I 

136 
IS-95 CDMA 824.CC 835,00 845.00 846.50 869.00 880.00 

4.0 Capacity Required In each TNAS Zone 

Twenty (20) Canlers per Base Station (884 Mi~li) 

5.0 Service Provider Equipment 

Base Slation Tx Oulput: 

. Mobile Tx Qutput 

Base Slation Ax Sensitivity: 

Mobile Ax Sensitivity: 

B~ Station Form Factor: 

Power Consumption: 

6.0 Othe< , 
Information 
)f., ,:. 

. ~ ·~ 
',, .I 

\ '.'.. ;-. 
See Followlng Pages . 

1 Watt (+30 dBm) per carrier at POI Input 

0.5 Watt (+27 dBm) 

·113dBm 

·103 dBm 

24• x21• x79• cabinets 

2 Cabinets per Base Station (884 MicrocelQ 

Room for 4 cabinets for Expansion 

1 kW at 120 VAC (Indoor eablneQ 

4 kW at 120 y/,t; (~ <#1net 

' . ' 

- -··· 

' .. 

F; 
I {. 

L. 

e:tenslon 

From To 
MHz MHz 
~ · 891..5 
890.00 891.S 

890.00 891.S 



Port Authority of NY & NJ 

Wireless TeleCommunlcatlons Network Access. System 

Technical Survey Form 

Summary 

I Service Provider !AT&T Wireless Services · · · ·. ·· I 

! Service !A Band Cellular · Analog and Digital I 

Port Authority Lin coin Holland .PATH LaGuardla JFK 
Facility . Tunnel Tunnel Metro Airport Airport 

Untemal Coverage Required ? Exlsllng Exlsllng Yes Ve_s" Yes 

lnlllal Caoaclly No. of Cttn1era 21 21 21 
(3 . . Locallons• 

(Eiiiected Signal Leval 0 85 dBm -85 dBm -85 dBm -85 dBm 0 8SdBm 

1Expected Carrier/Noise Rallo 20dB 20dB 20d8 20d8 20d8 

Coverage . Time:. 90% 90% 90% 90% 90% 
Reaulrment Locallon 90% 90% 90% 90% 90% 

. ' . 

System · 99% 99% 99% 99% 99% 
Avallablll"' .. . 

. 
1Estlmated Hand.Off Time Required SSec. 5 Sec. 5 Sec. 5 Sec. SSec. 

I Priority . Exlsllng Exlsllng . 7 3 2 

. 

Expected l:ilgnal Level Is downlink al the portable anlenna 
• Existing Mlcllicen operating hi the US Air Terminal at LaGuardla 

Newark WTC PA Bus 
Airport Terminal 

Yes Yes Yes 

21 21 21 
(3 Locallons) 

0 85 dBm -85 dBm ·85dBm 

20d8 20dB 20d8 

90% 90% 90% 
90% 90% 90% 

99% 99% 99% 
. 

5 Sec. 5 Sec. 5 Sec. 

1 4 5 

Comments: coveregii should be slrong near windows lo prevent handofls to outside server., while mlnlmtzlng splll-over 
outside the buOdlnglalrportlbus lermlnal. 

GWBus 
Term Ina I 

Yes 

21 

·85dBm 

20d8 

90% 
90% 

99% 

SSec. 

6 



1.0 Supported Wireless Services 

EXHIBIT ·E 

Technical Standaros 

The wireless services supported by the 1NAS arc identified in Table I along with the the Technical 
Service Standaros and Service Provider., for the New York and New Jer.;ey areas encompassing the Port 
Anthority's facilities. Additlonal Standaros upon which the 1NAS is designed arc defined in Section 2 -
Applicable Documents. 

2.0 TNAS Performance Specificatious & Requirements 

Appticible Documents 

• TIAiEwrs • 9SA Cellular CD~ Stmdard 
• TSB-74 
• ANSI I-STD-008 1.8 - 2.0GHZ Compatibility Stmdard 
• TIA/EIA-b,posal NO. 3383 R=mrnended M"mimum Petfurmance Requiremems for Base 

Stations Supporting 1.8 TO 2.0 GHz Code Division Multiple A= (CDMA) Personal Stations 
~ TIAIEIA • 712 Reeornrnended M"mirnum Standaros for 800 MHz. Cclluiar Base Stations 
• TIAIEIAIIS-137-A TOMA Cellular/PCS - Radio Intecface - M"minmin Petformmice Standard for 

Mobile Stations 
• n"JEIAIIS-138-A TOMA Cellular/PCS - Radio Interface - M"mimnm Petformance Standard for 

-.. Base Stations . 
• TIAIEIAIIS-97 . Recommended Minimum Performance Standaros for Base Stations Supporting 

Dual-Mode Wideband Spread Spectrmn Cellular Mobile Stations 

Service Provider Responsibilities 

Each semce provider is responsible for the supply, installalion, and commissioning of their base station 
equipment at each 1NAS Point oflntemce (POI) location. The base station equipment will comply with 
the applicable standards rofen:nced above (Applicable Documents) and other regulatory guidelines and 
specifications. Each service p,ovider is responsible for the D10Jllll!ring and rnaintJ:nance of their base 

. station equipment. provision· of special cooliog and power IOquimnents for their equipment. and 
establishing data and- other conncctions which may or may not be ~ by the 1NAS. · A single 
collllCCtion port for tmJsmit and a single connection port for receive will be provided by each service 
operator at each point of intetface (POI). To support band=, each service provider is respons,l>le for . 
p,oviding extemal signal levels at tmmcl portals and bnilding entrmcelexit ways equivalent to those 
specified in this document for their service type. · 

, . ,. ' 

Confidemial 

.; . 
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TNAS Support Services 

The FCC wiiclcss service ti<quency allocations and their Comm=ia1 Service Providets applicable to the Port 
Authoricy's facilities arc shown below. The licensed and unliccnscd SC<Vicc pmidets shown an: cam:111 
as of l Junc 1998 and it is those scmccs thatthcSiagc2 TNA.S design will support. 

....... 

: l~l:QJ Jl I ;r ;Jl l - · avtd SfflM · A=- Flom To FtDtn To l'tllm To F,- To 
~ $Dlttlvd ,,.,,.,_ IIH% MHz. MHz MHz MHz Ill« MHz IIH% ..... ~.- - -, . -..... ........ -

Pl!Mlc s.t.t)' 1121.CID 12<m Ml.CO Nll.00 ......_ ..... ...... ...... ...... .............. ...... .., ... ...... ...... 
....... - ..... """I ........... ""' 

..,.., 
.,._ ..... - """' ~3 

..... ...... ..... ...... - ..... ...... 
'" .....,.,,. 

""""' 
..... ...... ..... ...... ..... ...... ..,,.. ....... ..... ....... ..... ...... ..... _.., 

. -· ...... ...... ..... - ..... ,.,,.. ....,. ..... - ..... ...... ...... - ..,... ...... - .....,.,,. e. ...... ...... ...... ..... ...... ::: ...... ...... - .... -M ...... ...... ...... ...... UUIO ...... - ~ .... I ~ 
A alodl PCS ttOO .... TOMA = , ...... ,_ = ·-"" ...., , ...... , .... 
A Blod. PCS 1t1MA ...... ...... """' , ..... , .... ..... .. 

• A Blod. PCS CCJMA ..... CDMA ·-· , ...... '""" ....... 
B BloQ: PCS t90CI .... TOMA "·~ , ...... , ..... , ...... 
B e&oa PCS TOMA ...... 

""""' 
,.,,... , ...... , ..... ,,... 

8 e1K1: Pc:S CDMA .... ....... ,.,,... ,..... , ..... ,,..., . ..... 

CBIOC:IIPCSttOCI .... ,..... ,.,..., ,,,.... .. ,.., ...... 
c llodc PCS 1t1MA ... , .. ,..... .,.,..., ,., .... ...... ...... 
C llodc PCS CDMA ..... ....... ·--' ,,,.... ...... , ..... 
Unk.MY'Mlll&M• l'.'.:::" - -- , 
Ufllc:. IHCllru.-s ........ .,..,... ,-· 
O BIOC:II PCS tlOCI .... = ·- ,.,.... 

;;;;:;' 
,~ 

O Blod. PCS TOMA i!!.. ,...... 
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POI Phvsical Interface 

The physical intemoe b-the TNAS and service provider base station equipment at each POI will 
confonn to the following: 

• Each service provider shall supply a combined 1r,msmitter output port (down1ilnk) in the fonn of an N 
type female connector. 

• Each service provider shall supply a combined receiver input port (uplink) in the fonn of an N type 
male connector._ 

• EachPOI port shall have a VSWRs 1.5:I in the operatiooal band and 2:1 at the band edges. 

• The isola1ion b-.en any two transmlttor POI ports will be> 20 dB 

• The isola1ion betw= anytr.msmit port and receive port will be >60 dB 

• Eac!uervice provider shall ensure that the installed base station equipment produces in-band spurious 
emissions that am <-36dBm at the POL. 

• · Eacli 'service provider shall ensure installed base station spurious emissions am <-oOdBm within the 
froqnencyrange 806-849MHzand 1850-I9!0MHz at the POL · 

Hand Held (HR) or Mobile Eguioment Reggirements 

TNAS perfonnance can be adve!Sely affected by poor quality or poorly maintained hand held or mobile . 
equipment that use,s or snbsc:nl,e,s may utilize. To rednce the lil:elihood of iJiter-service or intta-service 
intcnem,ce in the enclosed mn11iple wizcless service environment of the TNAS, it is important that 
spurious ·emissions am conlIOlled to the following levels: 

• The snbsc:nl,er's or nser's hand held or mobile unit's in-band spurions emissions shall be less than -
21dBm. 

• The snbscriber's or nser's hand held or mobile unit's spurious emissions outside the provider bands 
shall be less than -21dBm in the ftcqu.cncy range mnn 806-1990MHi. 

Signal Level Requirements 

. 
For the service typcS listed, Table 2 (below) identifies the BTS and Rmd Held Tx levels, Rx sensmvmes, 
design IJllliglllS and handover gain valncs that !,ave guided the TNAS design in the top portiOD, and the 
resulting TNAS perlbnu:mcc specifications In the lower portion. Following Table 2 am explanatory and 
clarifying notes and definitions. · 

.. ---~--

,. :,r •. ,-... 
' -\ ......... ·····--·-----·· .. ~-' ..• ,_· -,,-,·.: .-. -: ,1-w,· ,; L . . 

'-~::"~ ~l~~---j~~=i- :·::r-:=1~-~=: :- =.~t(c. :·_;";~;·:::::~ 
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·.•· 

Cellular 

PCSGSM 
PCS COMA 

ESMR 
I.J.1R 
Cellular 

PCSGSM 
PCS COMA 

BTSTx 

Fast Fading 

SY+SF 

CarB/ock 

W-uk r ..... .z 

:::;-,;---~~--~--
:r !I\•'..!::F'' . :;,· .. ,;' 

Tx Wde TUMels Buildings 
dBm dBm dBm Tunnel dB dB 

30 -105 -103 3 -3 0 
30 -105 -103 6 3 -3 0 
30 -105 -103 6 3 -3 0 

30 -108 30 -102 8.3 .9 6 3 0 3 
30 -109 23 ,104 8.3 9 6 3 5 5 

Fccw.ud 
dBm dB 

-74d8m -76d8m -88 116 
-74d8m -76d8m . -88 116 · 
-74d8m -76d8m -88 116 

-76d8m -&dBm 106 106 -88 -S4 118 
-83d8m -S8d8m · 113 106 -S2 . .J;7 1 

Table2 

All BTS Tx~ are noanaliwl to 30 dBm at the POI 

Fast Fading Margin.for 90% of time and location assuming ~cigh distribution 

· Margin.for S~ Varlanoc and Slow Fading 

Margin.foranl!>lll<>tM ortrain,clnclepcncaatinnloss 

124 
120 

Additional ma,:gin for wide tunnel areas (two lalles or two ttacks in the =·tunnel 
boxe) 

Al1owance/Maigi applied to different service typcS as cidincd for moving vehicle 
and pedestrian tiaflic covmge hando= 

R=ivcd signal level after adding appropriate margins 

Allowable path loss for forwam and reve,se links before signal amplificalion is 
i<quitcd 

· Explanatorv and Clarifving Notes 

a; Down-link coverage is measured at a reference dipole, l.2m above ground level and fro:· from 
effects of body and crowd losses. · · 

b. The down-link Camer to Ioter-Modulation Ra1io will be better than 24 dB as ndfated into the 
enclosed or underground onviromnent, provided that the per carrier power delivered to the point of· 
imcrfacc at the base station (BTS) $itcs cxmfonns to the designed Intcdacc Sp~tion. 

c. The up-link Cairicr to Noise plus Ioter-modulation ratio at the point of intcmco at the BTS sites 
will be bettor than 18 dB, for 90 % of the time and location at the worst case, when mcasmed at the 
nominal ca.trlcr bandwidth. • 



d. E.'cterior signal Dlumination of portals and exit/entrance ways (carrier responsibility) is to be at a 
. minimum -80 dBm, as measured by a reference dipole. 

· - • e. The maximum signal level will be -40 dBm for 90% of the time and location. 

f. Receive Diversity is not assumed but can be accommodated. 

3.0 Common Requirements 

The Wuoless TNAS Network is divided into zones with operator provided dedicated BTS (or RBS) 
equipment to be co-located at designated POI sites. From those sites, the TNAS Networlc arcbitecture 
includes direct and fiberoptic fed repeater links to other injection sites, and in-line repeaters for signal 
restoration where required. Because of the co-location of a significant number of dilferODt service's 
equipment, it is incumbODt on both the TNAS provider and all service providers to recognize certain 
commonrcquimnents and comply with them so that the system can perform to the benefit of all. 

-
a. Provision will be made for the Service Providers' equipmODt to be powered by the Poit Anthotity's 

normal power suppfy without battery back 1'p. The Service Providers will provide their own 
battery back "P, if n:qujred, subject to the agreement ftom the Port Al11homy on the type, size and 

· location of the batteries. · · 

b. The TNAS Network will run on the Port Anthority's normal power supply without battery back up. 
The 1NAS Network will resume operation automatically after power intem,ption. 

c. The 1NAS is designed to accommodate the capacity rcquimnents of all service providers. 
However, becanse of the variety and number of services that mnst coexist (see Tabie I in Part A. 
Section 1), some care must be.taken in chairi:u;lsclcction-to min.hoize the.probability ofmntnaJ 
interference and the.associated cost. Frequency management (specific channel selection) will be the 
cooperative . responsibility of the Service Providers. SubsequODt to · initial agreemODt and 
commissioning of the system, the Service P=iders will inform NYTP of any changes. to 
frequencies used on the Nc:tworlc. Resolving mutnal interference. problems between Service 
Providers will be the respons,oility of the Service Provider "who last changed his operating 
parameters. NYTP will assist in resolving these problems if necessaxy. 

d. Tunnel portal and btulding exit/entrance handovers will be achieved by the 1NAS_ extending the 
assigned frequencies into the handover region outside th'e portal or exit/entrance . 

. ' 
.. , .. • - J ... -

·- ·t-



4.0 Handovers 

Wireless commmucations is synonymous with user mobilicy. As mobile mless uscrs enter or leave 
Authority fiicllities within the TNAS covcr.igc envirom=rt, they will CXJ)cricncc seamless handoffs 
between service cells. For example, the mobile stalion user is able to rnairnain in-progress call quality 
whether he is walking into the WTC concc,ur.,e from Ciurch St., or riding the PA'IH syst,:in from stmion 
to stalion. Because the TNAS supports nnmeroos frequency bands and multiple access techniques, 
special consideration was given to the handoff design.· A proven handover concept that bas been used by 
Andrew at the portals of Bay Arca Rapid TiaDSit [BART; San Francisco] tunnels is illustrated below in 
Figure 3. . 

The 1NAS design provides road and nil tmmc1 handover. within 120 feet of the portal opening and 
building cnt=cclc:xit handover. outside and within 7 to io feet of the cloorway. This assumes the service 
providers illumination of the o>:taior handover areas with signals no less than-80 dBm, 



.. 

s.o Network Monitoring & System Availability 

A comprehensive TNAS network health status monitoring and reporting system is essential to assure 
~chieving the 99% TNAS system availability specification. The 1NAS monitoring system is a single 
mtegratcd system, including all Zones. and utilizes the wireless, wircline, and optical fiber nciwork for 
system operation, monitoring, and maintenance. The system bas centralized fault reporting and 
maintenance dispatch around the clock to assure the highest poss,"ble level of system availability to usca. 
The system will communicate with all active equipment via ~ (fiber or twisted-pair cable] brought back 
to the central processor at the control ~tc. The user friendly interface is a desktop computer that can be 
located virtually anywhere and still be linked to the 1NAS. The monitoring system makes use of available 
communications networks within TNAS to communicate directly with crirical active lNAS units and 
electronic modules. Any faults or failures that occur in the TNAS arc dctcctcd by the monitoring system 
which sends an alert message back to the operator for immediate attention. The system can also be 
configured to automatically send page messages to on-call technicians. A pictorial representation of the 
lNAS Monitoring System is provided as Figure 4. Similar monitoring systems were designed by Andrew 
for the BART and Hong Kong communications systems. · 

laG111tdta -

'''"" 

....... 
JFX 

Figure 4 • TNAS Network Monitoring System . 
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Covered Facility: 

Access Fee: 

Base Term: 

Renewal Option: 

Baseline MOUs Per 
ca=ier: 

Initial Usage Fee: 

Construction Date: . 

Construction Period: 

Other .Te:cms ·and 
• 

SCHEDULE 2,7(al 

Holland Tunnel 

Option 1: $150,000 annually 
(net\net\net). r0otion 2: $150,000 in 
Year 1, $175,000 in Year 2, then 
increa·ses by three percent (3t) 
(compounded) on January 1 of each Year 
beginning January 1, 2001 Payable 
quarterly in advance.] 

~~~~~~~-' 1999 to December 31, 
2015 

See Section 4~2 of carrier Access 

Agreement 

Option 1: O (MOU charge is payable from 
inception). [Option 2: Baseline MOUs of 
1,200,000 in Year 1. Baseline MOUs 
increases by five percent (St) 
(compounded) on January 1 of each Year]. 

$ per MOU !Option 2: $·~--
per Excess MOU) (for Year ending 
December 31; 1999). Fee is revised .each 
Year in accordance with Section 3.l(c) 
of the ca=ier Access Agreement. 



Conditions: 

The undersigned, intending to be legally bound hereby, agree that 
this Schedule shall be incorporated in, become part of and be 
governed by the carrier Access Agreement between NYTP, Inc. and 

dated June~' 1999. 

(NAME OF CARRIER) 

By:~~~~~~~~~~~~~~~ 

.· 

!:, ' 

OC/04/99/RIXJ/10771J/fl(J0.001 



Covered Facility: 

Access Fee: 

Base Term: 

Renewai Option: 

Baseline MOUs Per 
carrier: 

Initial Usage Fee: 

Construction Date: 

Construction Period: 

o,/04/tt~/lOTTa2/11~0.00l 

SCHEDULE 2,7Cbl 

Lincoln Tunnel 

Option 1: $150, 000 annual.ly 
(net\net\net). Payable quarterly in 
advance. (Option 2: $150,000 in Year 
1, $175,000 in Year 2, then increases by 

three percent (3%) (compounded) on 
January 1 of eacb Year beginning 
January 1, 2001). 

--------·• 1999 to December 31, 
2015 

see section 4.2 of carrier Access 

Agreement 

Option l: 0 (MOU cbarge is payable from 
inception). (Option 2: Baseline MOUs 
of 1,200,000 in Year 1. .Baseline MOUs 
increases by five percent (5%) 
(compounded) on January 1 of eacb Year). 

$ per MOU (for Year ending 
December 31, 1999). (Option 2: 
$ per Excess MOU). Fee is 
revised each Year in accordance with 
section 3.l(cl of the carrier Access 

Agreement •. 



Other Terms and 
Conditions: 

The undersigned, intending to be legally bound hereby, agree that 
this Schedule shall be incorporated in, become part of and be 
governed by the carrier Access Agreement between NYTP, Inc. and 

~~~~~~~~~ dated June~' 1999. 

NYTJ?, INC. 

[NAME OF CARRIER] 

By:~~~~~~~~~~~~~-

r ,. 

'. 



Covered Facility: 

Access Fee: 

Base Term: 

Renewal Option: 

Baseline MOUs per 
carrier: 

Initial Usage Fee: 

Construction Date: 

Construction Period: 

Other Terms and 
Conditions: 

OC/04/II/IUXJ/107tSl/t14'0.001 

SCHEDULE 2. 7 (cl . 

JFK Airport 

$125,000 annually (net\net\net) for both 
overlay and Underlay, or $75,000 
annually for either overlay or Underlay. 
Payable quarterly in advance. Amount 
increases by three percent (3%) 
(compounded) on January 1 of each Year 

beginning January.1, 2000. 

~~~~~~~~ to December 31, 2015 

See Section 4 .. 2 of -Carrier Access 

Agreement 

3,000,000 in Year 1, then increases by 
five percent {5%) (compounded) on 

·January 1 of each Year, beginning 
January 1, 2000. 

$ per Excess MOU (for Year 
ending December 31, 1999). Fee is 
revised ~ch Year in.accordance with 
Section 3.l(c) of the carrier Access 

Agreement. 

,, .. 



The undersigned, intending to be legally bound hereby, agree that 
this Schedule shall be incorporated in, become part of and be 
governed by the carrier Access Agreement between NYTP, Inc. and 

NYTI?, INC. 

(NAM!l OF CARRIER] 

By:~~~~~~~~~~~~~~~~ 

• OC/04/Hnr,G/107Sl9/914H.001 



Covered Facility: 

Access Fee: 

Base Term: 

Renewal Option: 

Baseline MOUs per 
.carrier: 

Initial Usage Fee: 

Construction Date: 

Construction Period: 

Other .Tei:ms and 
Conditions: 

SCHEDULE 2. 7 Id) 

LaGuardia Airport 

$125,000 annually (net\net\net) for both 
overlay and Underlay, or $75,000 
annually for either overlay or Underlay. 
Payable quarterly in advance. Amount 
increases by three percent (3%) 
(compounded) on January 1 of each Year 
beginning January 1, 2000. 

~~~~~~~-·to December 31, 2015 

See Section 4. 2 o·f Cartier Access 

Agreement 

3,000,000 in Year 1, then increases by 

five percent (St) (compounded) on 
January 1 .of each Year, beginning . 
January 1, 2000. 

$ per Excess MOU (for Year 
ending December 31, 1999). Fee is 
revised each Year in accordance with 
Section 3.l(c) of the carrier Access 
Agreement. 



The undersigned, intending to be legally bound hereby, agree that 
this Schedule shall be incorporated in, become part of and be 
governed by the ca=ier Access Agreement between NYTP, Inc. and 

dated --------' 

NYTP, INC. 

[NAME OF CARRIER] 

By:--,-------------

OC/04/tt/ltDC:/l07ast/t14.S0.001 



Covered Facility: 

Access Fee: 

Base Term: 

Renewal Option: 

Baseline MOUs per 
carrier: 

Initial Usage Fee: 

Construction Date: 

Construction Period: 

Other Te:cms and 
conditions: 

o,/ot/1,/ttt0/10,as1/11,,o.001 

SCHEDULE 2 .7 Ce) 

Newark Airport 

$125,000 annually (net\net\net) for both 
Overlay and Underlay, or $75,000 
annually for either Overlay or Underlay. 
Payable quarterly in advance. Amount 
increases by three percent (3%) 
(compounded) on January -1 of eacb Year 
beginning January l, 2000. 

-------- to December 31, 2015 

See Section 4.2 of Carrier Access 

Agreement 

3,000,000 in Year 1, then increases by 

five percent (St) (compounded) on 
January l of each Year, beginning 
January 1, 2000. 

$ per Excess MOU (for Year 
ending December 31, 1999). Fee is 
revised eacb Year in accordance with 
Section 3.l(c) of the carrier Access 

Agreement. 



The undersigned, intending to be legally bound hereby, agree that 
this Schedule shall be incorporated in, become part of and be 
govern.ed by the carrier Access Agreement between NYTP, Inc. and . 
~~~~~~~~~dated~~~~~~~~· 

NYTP, INC. 

[NAME OF CARRIER] 

By:~~~~~~~~~~~~~~ 

, 

OC/04/tt,-Z,C/10?0St/t1<l'J0.001 



Covered Facility: 

Access Fee: 

Base Term: 

Renewal Option, 

Baseline MOUs per 
carrier: 

Initial Usage Fee: 

Construction Date: 

Construction Period: 

Other Terms and 
Conditions: 

SCHEDULE 2,7 (f) 

World Trade Center Concourse 

$25,000 annually (net\net\net). Amount 
increases by three percent (3%) 
(compounded) on January 1 of each Year 
beginning January 1, 2000. 

-------- to December 31, 2015 

See Section 4.2 of Carrier Access 
Agreement 

800,000 in Year 1, then increases by 
five percent (5%) (compounded) on 
January 1 of each Year, beginning 

January 1, 2000. 

$ per Excess MOU (for Year 
.ending December 31, 1999). Fee is 
revised each Year in accordance with 
Section 3.l(c) Of the·carrier Access 

Agreement. 

The undersigned, intending to be legally bound hereby, agree.that 
tliis Schedule shall be incorporated in, become part of and be 

OC/O~/••/acc/1o?aS1/11<120.001 



governed by the carrier.Access Agreement between NYTP, Inc. and 

--------- dated --------' 

NYTP, INC. 

(NAME OF CARRIER] 

By'-----'-'---------



Covered Facility: 

Access Fee: 

Base Term: 

Renewal Option: 

Baseline MOUs per 
Carrier: 

Initial Usage Fee: 

Construction Date: 

Construction Period: 

Other Ter:ms and 

Conditions: 

SCHEDULE 2, 7 {qi 

Port Authority Bus Stations 

$25,000 annually.(net\net\net). Payable 
quarterly in advance. Amount increases 
by three percent (3%) (compounded) on 
January l. of each Year beginning 
January l., 2000. 

to December 31., 2015 

See Section 4.2 of carrier Access 
Agreement 

800,000 in Year l., then increases by 
five percent (St) (compounded) on ' 
January l. of each Year, beginning 
January 1., 2000. 

$, ___ _ per Excess MOU (for Year 
ending December 31., l.999). Fee is 
reVised each Year in accordance with 
Section 3.l.(c) of the carrier Access 
Agreement. 

The undersigned, intending to be legal.ly bound hereby, agree that 
tb.is Schedule shall be incorporated in, become part of. and be 

·ac/04/H/m»/ia'fHJ/nuo.001 



governed by the Carrier Access Agreement between NYTP, Inc. and 

dated --------' 

NYTP, INC. 

[NAME OF CARRIER) 

By:~~~~~~~~~~~~~-

OC/04/H/lme/10'7SH/U4.30.001 · 



Covered Facility: 

Access Fee: 

Base Ter:m: 

Renewal Option: 

Baseline MOUs per 
carrier: 

Initial Usage.Fee: 

Construction Date: 

Construction Period: 

Other --Ter:ms and 
Conditions: 

Ol/04/ft/RCC/lO~ISt/tlCJ0.001 

SCHEDULE 2.7{hl 

PATH Stations 

$120,000 annually (net\net\net) for all 
-ten PATH Stations, or $15, 000 annually 
(net/net/net) for each station if less 
than ten. Payable quarterly in advance. 
Amount increases by three percent (3t) 
(compounded) on January l of each Year 
beginning January l, 2000. 

-------- to December 31, 2015 

See Section 4.2 of ·carri~r Access 
Agreement 

400,000 in Year 1, then increases by 

five percent (5%) (compounded) on 
January l of each Year, beginning 
January 1, 2000.-

$ per Excess MOU (for Year 
ending December 31, 1999). Fee is 
revised each Y..,a.r in accordance with 
Section 3.l(c) of the carrier Access 

Agreement. 



The undersigned, intending to be legally bound hereby, agree that 
this Schedule shall be incorporated in, become part of and be 
governed by the carrier Access Agreement between NYTP, Inc. and 

-------- dated • 

. NYTP, INC. 

[NAME OF CARRIER] 

By'-------------~ 

o,/o4/tt/ltl:)(;/10TOSt/t1430,001 



EXHIBIT E (5 Pages) 

ASSIGNMENT and ASSUMPTION AGREEMENT 

THIS AGREEMENT made as of the 26th day of August, 1999 by 
THE PORT AllTRORITY OF NEW YORK AND NEW JERSEY (hereinafter called 
the •Port Authority"), a body corporate and politic created by 
Compact between the States of New Y6rk and New Jersey, with the 
consent of the Congress of the United States of America, having an 
office for the transaction of business at One World Trade Center, 
in the Borough qf Manhattan, in the City, County and State of New 
York, and NEW YORK TELECOM PARTNERS, LLC. a limited liability 
company organized and existing under the laws of the -State of 
Delaware ·with an office for the transaction of business at 158 
Third Street, Milleola,· New York 11501 (hereinafter called •NYTP#), 
the representative of which is Richard J. DiGeronimo, 

WITNESSETH, THAT: 

WHEREAS, the Port Authority and NYTP have en~ered into a 
certain Telecommunications Network Access Agreement ("TNAS") 
contemporaneously herewith, providing for the installation, 
maintenance and operation of a wireless telecommunications.. n~twork 
access system at specified Port Authority facilities; and · 

. . 
WHEREAS; i"n connection with the transaction contemplated 

under the TN.AS, the Port Authority is willing to assign to NYTP, 
and NYTP is willing to undertake and assume.the obligations and 
liabili~ies under, certain agreements.heretofore entered into by 
_the Po;t Authority with wireless telecommunications carriers for 
the furnishing of telecommunications Services at the said specified 
Port Authority facilities and listed on the schedule attached 
hereto, hereby made a part hereof and marked "Schedule A" 
{hereinafter, the Existing Agreements"); 

NOW, THEREFORE, in consideration of the covenants and 
mutual agreements herein contained, the Port Authority, and NYTP 
hereby agree as follows: 

1. E.ffect·ive as of the date hereof, in accordance with 
Section 48 of the TNAS the Port Authority does hereby assign, 
transfer and convey all of its rights, title and i_nterest in the 
Existing Agreements to NYTP, and its successors, to its and-their 
own proper use and benefit, to have and hold the same for and 
during the duration of the terms under.the Existing Agreements, 
subject nevertheless to·· all the covenants, conditions, terms and 
_provisions contained in the Existing Agreements. 



---------------

2. Effective as of the date hereof, NYTP does hereby 
assume the performance of and does hereby agree to perform., observe 
and be subject to all of the terms, provisions, covenants, 
conditions and obligations of the Existing ·Agreements that are to 
be performed by or ~re applicable to the Port Authority thereunder 
as though NYTP were a signatory to the Existing Agreements. The 
exeqution of this instrument by the Port Authority does not 
constitute a representation by it that the Port Authority has 
performed or fulfilled every obligation required of it by the 
Existing Agreements. 

3. NYTP shall defend, indemnify and hold harmless the 
Port Authority, its Commissioners, officers, agents, 
representatives and employees, from any and ·all claims,· demands, 
actions and liabilities accruing or arising after the effective 
date of this Agreement with respect to the Existing Agreements. 
The Port Authority shall defend, indemnify and hold NYTP harmless 
from any and all claims, demands, _actions and liabilities accruing 
or. arising prior to the effective date of this agreement with 
respect to the Existing Agreements. 

4. Neither the Commissioners of the Port Authority, nor 
the Members of NYTP., m;:>r any of them, nor any ~fficer, agent or 
employee of the Port Authority or of NYTP shall be charged 
personally by either-party hereto with any liability or be shall 
held personally liable to the other party under any term or 
provision of this Agreement, or because of its execution or 
8.ttempted execution, or because of any breach or attempted or 
alleged breach thereof. 

' -

5. This Agreement s.hal-l be governed by, and construed 
in accordance. with, the laws of the State of New York without 
regard .to its conflict of laws provisions. 

2 



IN WITNESS WHEREOF, the parties hereto have executed 
these presents as of the day and year first above written. 

ATTEST: 

Secretary 

ATTEST: 

THE PORT AIJTl!OR:CTY OF NEW YORK 
AND NEW JERSEY 

By--------------
(Title) ___________ _ 

(Seal) 

NEW YORK TELECOM PARTNERS, LLC 

BY~~~~~~~~~~~~ 

(Title) ___________ _ 
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SCHEDULE A 

1. space Permit, made as of May 1, 1993, by and between 
the Port Authority and New York SMSA Limited Partnership, 
predecessor-in-interest to Bell Atlantic Mobile Inc., bearing Port 
Authority Permit No. WT-TC-P~88-C 000, granting a privilege to use 
and Occupy space in the World Trade Center. 

2. Agreement of Lease, made as of June _, l.994, by and 
between the Port Authority and Cellular ·Telephone Company d/b/a 
Cellular One,· predecessor-in-iriterest to AT&T Wireless Services, 
bearing Port Authority Lease No. LT-211, for premises in the 
Lincoln Tunnel, 

3. Agreement of Lease, made as-of September 30, 1994, 
by and between the Port Authority and New York SMSA _Limited 
Partnership, predecessor-in-interest to Bell Atlantic Mobile Inc., 
bearing Port ~uthority Lease NO. LT-212 for premises in the Lincoln 
Tunnel. 

4. ·Agreement of Le{lse, made as of Decemb~r 29, 1994, by 
and between the Port Authority and Cellular Telephone company d/b/a 
Cellular One, predecessor-in-interest to AT&T wireless Services, 
bearing Port Authority Lease No. L-CM-118, for premises in the 
Holland Tunnel. 

5. Agi:-eement of Lease, made as of December 31, 1994, by 
and between the Port Authority and· ·New York SMSA Limited 
Partnership, predecessor-in-interest to Bell Atlantic Mobile Inc., 
bearing Port Authority Lease No. L-CM-119 for premises in the 
Holland Tunnel. · 

6. Agreement of tease, made as of September 25, 1995, 
by and between the Port Authority and New York SMSA.Limited 
Partnership, predecessor-in-interest to Bell Atlantic Mobile, 
bearing Port Authority Lease No. LBT-543 for premises in the Port 
Authority Bus Terminal. 



STATE OF NEW YORK 

COUNTY OF NEW YORK 

(Port Authority Acknowledgment) 

) 
)ss.: 
) 

On the day of August, 1999, before me personally came 
to me known, who, being by me duly sworn, did depose and say that he resides at 

· ; that he is the of the Port 
Authority of New Yorl< and New Jersey, one of the co,poiations described in and which executed the 
foregoing instnnnent; that he knows the seal of said co,poration; that the seal all"ixed to said instrument is 
such C(?rporate seal; that it was so affixed by order of the Commissioners of said corporation; and that he 
signed his name thereto by like order. · · 

STATE OF 

COUNTY OF 

(notarial seal and stamp) 

(Limited Liability Company Acknowledgment) 

) 
)ss.: 
) 

On the day of August, 1999, before me personally came · . • 
to me known, who, being by me duly sworn, did depose and say that he resides at 

; that he is ·the of 
New Yorl< Telecom Partners, LLC, the limited liability company described in and which executed the 
foregoing instnnnent; that he knows the seal of said company; that the seal affixed to said instrument is such 
company's seal; that it was so affixed by order of the Managers of said company; and that he signed his name 
thereto by like order. · 

(notarial seal and stamp) 

. . 



SCHEDULE E 

AFFIRMPJIVE ACTION-EQUAL OPPORTUNITY---MINQRITY BUSINESS 
ENTERPRISES ---WOMEN-OWNED BUSINESS ENTERPRISES REQUIREMENTS 

Part I. Affirmative Action Guidelines - Equal Employment 
Opportunity 

I. As a matter of policy the Port Authority hereby 
requires- the Permittee and the Permittee shall require the 
Cont·ractor, as hereinafter defined, to comply with the provisions 
set f~rth hereinafter in this Schedule E and in Sections 7 and 43 
of the Telecommunications Network Access Agreement, dated as of 
August 26, 1999, (herein called the •Agreement•), bY and between 
the Port Authority and New York Telecom Partners, LLC (herein and 
in the Agreement called the •Permittee"). The provisions set 
forth in this Part I are similar to the conditiOns for bidding on 
federal government contract adopted by the Office of Federal 
Contract Compliance and effective May 8, 1978. 

The Permittee as well as each bidder, contraetor and 
subcontractor of the Permittee and each subcontraCtor of a 
contractor at any tier of construction (herein collectively 
referred to as the "'Contractor") must _fully cotnply wi.th th~ 
following conditions set forth herein as to each construction 
trade·to be used on the construction work or any portion thereof 
(said -.Condit-ions ·being herein called 11Bid· Conditions"). · The 
Perm1ttee hereby commits itself to the _goals for minority and 
fetna~e utilization set forth below and all other requirements, 

·terms and conditions of the Bid Conditions. The Permittee shall 
likewise require the Contractor to commit its.elf to the said 
goals for minority and female uti·lization set forth below and all 
other requirements, terms and conditions of the Bid Conditioris by 
submitting a properly signed bid. 

II. The Permitte·e and thE!: Contractor shall each appoint· an 
executive of its company to assu~e the re~ponsibility.for the 
implementation. of the requirem·ents, terms· and conditions of the 
following Bid Conditions: 
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(a) The goals for minority and female participation 
expressed in percentage terms for the Contractor's aggregate 
workforce in each trade on all construction work are as follows: 

(1) Minority participation 
Minority, except laborers 30% 
Minority, laborers 40% 

(2) Female participation 

Female, except labore_;rs 
Female, laborers 

6.9% 
6.9% 

These goals are applicable to all the Contractor's 
construction work performed in and for the system. 

The Contractor's Specific affirmative action obligations 
required herein of minority and female employment and training 
must be substantially uniform throughout the length of the 
Contract, and in each t~ade, and the Contractor shall make .good 
faith efforts to employ minorities and women evenly on each of 
i~s projects. The transfer of minority or female employees or 
trainees from contractor to contractor or from project to project 
for the sole purpose of meeting the Contractor's goals shall be a 
violation of the Contract. compliance· with the gOa1s will be 
measured against the total work hours performed. 

(·b) The Contractor shall provide written notification to 
.the Permittee and the Permittee shall provide written 
notification to the Manager of the Office of Business and Job 
Opportunity of the Port Authority within 10 working days of award 
of any construction subcontract in excess of $10,000 at any tier 
for construction work. The notification shall list the name, 
address and telephone number of the subcontractor; employer 
identification number; estimated starting and completion dates of 
the subcontract;-and the.geographical area in which the 
subcontract.is to be performed. 

(c) As used in this Schedule E, 

(1·) "'Employer identification number-• means the Federal 
Social-security number used on the Employer's Quarterly Federal 
Tax Return, U.S. Treasury. Department Form 9•1: 
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(2) flMinority# includes: 

(i) Black (all persons having origins in any of the 
Black African racial groups not of Hispanic origin); 

(ii) Hispanic (all persons of Mexican, Puerto Rican, 
Dominican, CUban, Central or South American culture or origin, 
regardless of race}; 

(iii) Asian and Pacific Islander (al_l persons having 
origins in any of the original peoples of the Far East, Southeast 
Asi~·.;· the Indian Subcontinent, or the Pacific Islands); and 

(iv) American Indian or Alaskan Native (all persons 
having origins in any of the original peoples of North America 
and maintaining identifiable tribal affiliations through 
membership and participation or community identification). 

(d) Whenever the Contractor, or any subcontractor at any 
tier, subcontracts a portion of the construction work involving 
any construction trade, it shall physically include in each 
subcontract in excess of $10, 000 thos.e provisions which include 
the applicable goals for minority and female.participation. 

(e) The Contractor shall implement the speciific affirmative 
action standards p_rovided in subpclragraphs (1) through (16) of 
Paragraph (h) hereof. The goals set forth above are expressed as 
percentages of the total hours of employment and training of 
minority.and female utilization the Contractor should reasonably 
be able to achieve in each construction trade in which it has 
employees in connection_ with the System. The Contractor is 
expected to make substantially uniform progress toward its goals 
ill each craft during the period specified. 

(f) Neither the.provision~ of any coll~ctive bargaining 
agreement, nor the failure by a union with whom the Contractor 
has a collective bargaining agreement, .to refer either minorities 
or women shall excuse the Contractor I s obligations he_reunder. 

(g) In order for the nonworking training hours of 
apprentices and trainees to be counted in meeting ~he goals, stich 
apprentices and trainees must be employed by the Contractor 
during the training period, and the Contractor must have made a 
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commitment to employ the apprentices and trainees at the 
completion of their training subject to the availability of 
employment opportunities. Trainees must be trained pursuant to 
training programs approved by the U.S. Department of Labor. 

(h} The Contractor shall take specific affirmative actions 
to ensure equal employment opportunity ("EEO"}. 

The evaluation of the Contractor's compliance with these 
provisions shall be based upon its good faith efforts to achieve 
maximum results from its actions. The Contract.or shall document 
these effor.ts fully, and shall i-mplement _affirmative action steps 
at least as-extensive as the following: 

(1) Ensure and maintain a working environment free of 
harassment, intimidation, and coercion at all sites, and in all 
facilities at which the Contractor's employees are assigned to 
work. The Contractor, where possible, will assign two or more 
women to each phase of the construction project. The Contractor, 
shall_ specifically ensure that all foremen, superintendents, and 
other supervisory personnel performing work in connection with 
the System are 8ware of and.carry out the Contractor's obligation 
to maintain SuCh a working environment~ with specific attention 
to minority or female individuals working at the premises. 

(2) Establish and maintain a current list of minority 
and female recruitment sources, provide written notification to 
minority and female recruit~ent sources and to community 
organizations when the Contractor or its unions have employment 
opportunities available, and maintain a record of the 
organizatiohs' responses. 

(3) Maintain a current file -of the names, addresses 
and telephone number ~f each minority and female off-the-street 
applicant and minority or female referral from a union, a· 
recruitment source or community organizat"io.n ~d of what action 
was taken with respect to each such individual • If. such 
individual was sent to the union·hiring hall for referral and was 
not referred back to the Contractor by .union or, i'f referred, not 

· employed by th~ Contractor, this shall be documented in t~e file 
with.the reason therefor, along with whatever additional actions 
the Contractor may have taken. 
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(4) Provide immediate written notification to the 
Permittee when the union or unions with which the Contractor has 
a collective bargaining agreement has not referred to the 
Contractor a minority person or woman sent by the Contractor, or 
when the Contractor has other information that the union referral 
process has impeded the Contractor's efforts t_o meet its 
obligations. 

(5) Develop on-the-job training opportunities and/or 
participate in training programs for the area which expressly 
inclu~e minorities and women, including upgrading p~ograms and 
appr~nticeship and training programs relevant to the Contractor's 
employment needs, especially those programs funded or approved by 
the Department of Labor. The Contractor shall provide notice of 
these programs to the sources compiled under subparagraph (2} 
above. 

(6) Disseminate the Contractor's EEO Policy by 
providing notice of the policy to unions and training programs 
and requesting their cooperation in assisting the Contractor in 
meeting its EEO obligations; by including it in any policy 
manual and collective bargaining agreement;.; by publicizing it in 
the Contractor1 s newspaper, arinual report, etc.; by specific 
review of the policy with all management personnel and with -all 
minority and female employees at least once a year; and by 
posting the Contractor's EEO .policy on bullet_in boards accessible 
to all employees at each location where construction work is 
performed. 

(7) Review, at least every six months the c_ont.ractor 1 s 
EEO policy and affirmative action obligations hereunder with all 
employe.es having any responsibil.i ty for hiring, assignment, 
layoff, termin~tion or other employment decision including 
specific review of· these items with on-premises supervisory 
personnel such as. Supe-rintendents, General Foremen, etc., prior 
to the initiation of ~onstruction work in connection with.the 
System.· A written record shall be.made and maintained 
identifying the time ·and place of .·these meetillgs, persons 
attending, subject matter discussed, and disposition of the 
subj.eat matter. 

(8) Disseminate the Contractor's EEO policy externally. 
b}'" including it in any advertising in the news media, 
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specifically including minority and female news media, and 
providing written notification to and discussing the Contractor's 
EEO policy with other Contractors and Subcontractors with whom 
the Contractor does or anticipates doing business. 

(9) Direct its recruitment efforts, both oral and 
written, to minority, female and community organizations, to 
schools with minority and female students and to minority and 
female recruitment and training organizations and to State­
certified minority referral agencies serving the Contractor 1 s 
recruitment area and employment needs. Not later than one month 
prior to the date for the aCceptance of applications for 
apprenticeship or other training by -any recruitment --source, the 
Contractor shall send written notification to organizations such 
as the above, describing the openings, screening procedures, and 
tests to be used in the selection process. 

(10) ·Encourage present minority and female employees 
to recruit other minority persons and women and, where 
reasonable, provide after school, summer and vacation employment 
to minority and female youth both on the premises and in areas of 
a Contractor's workforce. 

(11) Tests and other selection requirements shall 
· comply with 41 CFR Part 60-3. 

(12) Conduct, at least every six months, an inv~ntory 
and evaluation at _least of all minority and female personnel for 
promotional opportunities ari.d encourage these employees to seek 
or to prepare for, through appropriate trainin9, etc., such 
opportunities. 

(13) Ensure that· seniority practices, job 
classifications, work assignments and other personnel practices, 
do not have a discriminatory effect·by continually monitoring all 
personnel and employment related activities to ensure that ·the 
EEO poli_cy and· the Contractor's obiigatiolls hereunder are being 
carried· out. 

(14) Ensure that all ·facilities and qompany activities 
are nonsegregated except that sepa_rate or sing°le-uSer toilet and · 
necessary changing facilitieS shall be provided to asstire privacy 
between the sexes. 
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(15) Document and maintain a record of all 
solicitations of offers for subcontracts from minority and female 
construction contractors and suppliers, including circulation of 
solicitations to minority and female contractor associations and 
other business associations. 

(16) Conduct a review, at least every six months, of 
all supervisors' adherence to and performance under the 
Contractors 1 EEO policies and affirmative action obligations. 

(i) Contractors are encouraged to participate in voluntary 
associations which assist in fulfilling one or more of 'their 
affirmative action obligations (subparagraphs (1)-(16) of 
Paragraph (h) above) • The efforts of a cont·ractor association, 
joint contractor-union, contractor-community, or other similar 
group of which the Contractor is a member and participant, may be 
asserted as fulfilling any one or more of its obligations under 
Paragraph (h) hereof provided that, the Contractor actively 
participates in the group, makes good faith efforts to assure 
that the group has a positive impact on·the employment of 
minorities and women in the industry, ensures that the concrete 
benefits of the program are reflected in the Contractor's 
minority and female workforce participation, makes good faith 
efforts to meet-its individual goals and timetables, and can 
provide access to documentation which demonstrates the 

. effectiveness of actions taken on behalf of the Contractor. The 
obligation to comply, however, is the Contractor's and failure of 
such a group to fulfill an obligati6n shall not ·be a defense for 
the Contractor's non-compliance. 

(j} A single goal for minorities and a separate single goal 
for:~omen haVe been established. The Contractor, however, is 
required to provide equal opportunity and to take affirmative 
action for all minority groups, both male and female, and all 
women, both minority and non-minority. Consequently, the 
contractor may be. in violation hereof if a particular group is 
employed in a substantially disparate manner (for example, even 
tho~gh the Contractor has achieved its goals for women generallY, 
th~ Contractor may be in violation hereof if a specific miriority 
group of women is underutilized). · 

(k) The Contract_o:i;:- shall not use the goals and timetables 
or affirmative action·standards to discriminate against any 
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person because of race, color, religion, sex or national origin. 

(1) The Contractor shall not enter into any subcontract 
with any person or firm debarred from Government contracts 
pursuant to Executive Order 11246. 

(m) The Contractor shall carry out such sanctions and 
penalties for violation of this clause including suspension, 
termination and cancellation of existing subcontracts as may be 
imposed or ordered by the Permittee. Any Contractor who fails to 
carry out such sanctions and penalties shall be in violation 
hereof. 

(n) The Contractor, in fulfilling its obligations hereunder 
shall implement specific affirmative actiOns steps, at least as 
extensive as· those standards prescribed ill paragraph ·(h) hereof 
so as to achieve maximum results from its efforts to ensure equal 
employment opportunity. If the Contractor fails to comply with 
the requirements of these provisions, the Perinittee shall proceed 
accordingly. 

(o) The Contractor shall designate a responsible official 
to monitor all employment related activity to ensure that the 
company EBO policy is being carried out, to submit reports 
relating to the provisions hereof as may be required and to keep 
records. Records sha11 at least include for each employee the 
name, address, telephone numbers, construction trade, union 
affiliation if any, employee identification number when assigned, 
social security number, race, sex, status (e.g. mechanical 
apprentice, trainee,.he"lper, or laborer), dates of changes in 
status, hours worked per week in the indicated trade, rate of 
pay, and location at which the work is performed. Records shall 
be ·maintained in an easily understandable and retrievable form; 
however, to the degree that existing records satisfy this 
requirement, contractors shall not be requ..ired to maintain 
separate records. 

(p) Nothing herein provided shall be construed as a 
limitation upcn the application of any laws which establish 
different standards of Compliance or upon the application of 
requirements for the hiring of local or other area residents 
(e.g., those under the Public Works Employment Act of 1977 and 
the Community Development Block Grant Program). 
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------- ------------

(q) Without limiting any other obligation, term or 
provision under the Permit, the Contractor shall cooperate with 
all federal, state or local agencies established for the purpose 
of implementing affirmative action compliance programs and shall 
comply with all procedures and guidelines established or which 
may be established by the Port Authority. 

PART II. MINORITY BUSINESS ENTERPRISES/WOMEN-OWNED 
BUSINESS ENTERPRISES 

As a matter of policy the Port Authority requires-the 
Permittee and the Permittee shall itself and shall require the 
general contractor or other construction supervisor and each of 
the.~Permittee' s contractors to use every good faith effort to 
prov:ide for meaningful Participation by Minority Business 
Enterprises (MBEs) and.Women-owned Business Enterprises (WBEs) in 
the construction work pursuant to the provisions of this Schedule 
E. For purposes hereof, •Minority Business Enterprise" "(MBE)u 
shall mean any business enterprise which is at least fifty-one 
percentum owned by, or in the case of a publicly owned business, 
at least fifty-one percentum of the stock of which is owned by 
citizens or permanent resident aliens who are minorities and such 

·ownerShip is real, substantial and continuing. For the purposes 
hereof, "Women-owne·d Business Enterpriseu "(WBE) u shall mean any 
business enterprise which is at least fifty-one percentum owned 
by, or in the case of a publicly owned business, at least fifty­
one percentum of the stock of which is owned by women and such 
ownership is real, substantial and continuing. A minority shall 
be as defined in paragraph II(c) of Part I of this Schedule E. 
"Meaningful participationu shall mean that at least seventeen 
percent (17%) of the total dollar value of the construction 
con~.racts ( in.eluding subcontracts) covering the construction work 
are .for the participati_on of Minority Business Enterprises and 
Women-owned Business Enterprises, of which at least twelve 
percent (12%) are for the participation of Minority Business 
Enterprises. Good faith efforts to include meaningful 
participatton.by MBEs and WBEs shall include at least the 
following: 

(a) Divid~ng the work to be subcontracted into smaller 
portions where feasible. 

(b) Actively and affirmatively soliciting bids for 

Page 9 of Schedule E 



subcontracts from MBEs and WBEs, including circulation of 
solicitations to minority and female contractor associations. 
The Contractor shall maintain records detailing the efforts made 
to provide for meaningful MBE and WBE participation in the work, 
including the names and addresses of all MBEs and WBEs contacted 
and, if any such MBE or WBE is not selected as a joint venturer 
or subcontractor, the reason for such decision. 

(c) Making plans and specifications for prospective 
construction work available to MBEs and WBEs in sufficient time 
for review. 

(d) -Utilizing the list· of eligible ·MBEs and WBEs maintained 
by the Port Authority or seeking minorities and women from other 
sources for the purpose of soliciting bids for subcontractors. 

(e) Encouraging the formation of joint ventures, 
partnerships or other similar arrangements amOng subcontractors, 
where appropriate, to insure ·that the P_ermittee and Contractor 
will meet their obligations hereunder. 

(f) Insuring that provision is made to provide progress 
payments to MBEs and WBEs on a timely basis. 

{g) Not requiring bonds from and/or providing bonds and 
insurance for MBEs and WBEs, where appropriate. 

Certification.of MBEs and WBEs hereunder shall be made by 
the Office of Business and Job Opportunity of the Port Authority. 
If the Contractor wishes to.utilize a firm not already certified 
by the Port Authority, it shall submit to the Port Authority a 

-written request for a determination that the proposed firm is 
eligible for certification. This shall be done by completing and 
forwarding such form as may be then required by the Port 
Authority. All such requests shall be in writing addressed to 
the Office of-Business and Job Opportunity, the Port Authority of 
New York and New-Jersey, One World Trade Center, 63 East, New 
Ydllk, New York 10048 or such other address as the Port.Authority 
maY ·specify by notice to the Permittee. Certification shall be 
effective on+y if made in writing by the Director in charge of 
the Office of Business and Job Opportunity of the Port Authority. 
TPe determination of the Port Authority shall be final and 
binding. 
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The Port Authority has compiled a list of the firms that the 
Port Authority has determined satisfy the criteria for MBE and 
WBE certification. This list may be supplemented and revised 
from time to time by the Port Authority. Such list. shall be made 
available to the Contractor upon request. The Port Authority 
makes no representation as th~ financial responsibility of such, 
firms, their technical competence to perform, or any other 
performance-related qualifications. 

Only MBE's and WBE's certified by the Port Authority will 
count toward the MBE and WBE goals. 

_:'_f·Please note that only sixty percent (60%} of expenditures to 
MEE.or WBE suppliers will count towards meeting the MBE and WBE 
goalS. However, expenditures. to MBE or WBE manufacturers (i.e. 
suppliers that produce goods from raw materials or substantially 
alter them before resale) are counted dollar for dollar. 
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STATE OF NEW YORK ) 
) ss. 

COUNTY OF NEW YORK ) 

, 1999 before me 
being 

; 

that he is the ~ 
of The Port Authority of New York and New Jersey, one of the 
corporations described in and which executed the foregoing 
instrument; that he knows the seal of sa'id corporation; that the 
seal affixed to said ins~rument is such corporate seal; that it 
was so affixed by order of the Board of Commissioners of said 
corporation; and that he signed his name thereto by like order. 

STATE OF Ne.,/ yoi=? K ) 

) SS. 
COUNTY OFNEW ~P.1< ) 

(notarial seal and ~tamp) 
--'ROF:ALD WI'. SNe ,, 

~otaiy Pt.:';li::, nat'? ,f •;,,w Yo"rt 
NJ. 31-431~.; .. ;,i 

Qt:alif:e~ ir: ~J~w ., •• ~;ounty 
Commission Expire• 8/30/...,,,,,. 2..000 

On the .2.6+-i. day of.AVct.OST' , 1999, before me 
personally came R1C1tARJ> OiGe~l"10 to me known, who, being 
duly sworn, did depose and say, that he resides at 67 TowiJSelb i)e_wG 1 

.S.Yos.sG,, N1="'1 >'be.1{. 11791 ; 
that he is the PRes.l'i)e.flJT of New York Telecom Partners, LLC, 
a Delaware limited liability company, the limited liability 
company described in and which executed the foregoing instrument; 
that he executed the same for and on behalf of said limited 
liability company; and that he is duly authorized and empowered 
to do so. 

.~ ~ .u t1. S- ~~ 
(notarial seal and Stamp) 

IIORALlJ 'fl. SEN'IO 
Notary Public. State of N'lW Yori 

No. 31~6449. 
Qualified In New Yc;rk County 

Comml$Slon Expires 15/30/~ ~ Ooo 
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ORIGINAL 

Agreement No. AX-713 Supplement No. 1 

· SUPPLEMENTAL AGREEMENT 

THIS AGREEMENT, made as of March 28, 2001 by and between THE PORT 
AUTHORITY OF NEW YORK AND NEW JERSEY (hereinafter called the "Port 
Authority") and NEW YORK TELECOM PARTNERS, LLC (hereinafter called the 
"Permi~e"), 

WITNESSETH, That 

WHEREAS, the Port Authority and the Permittee heretofore and as of August 26, 
1999 entered into an agreement identified by the Port Authority as Agreement Number AX-713 
(which agreement, as the same may have heretofore been and hereby is supplemented and 
amended is hereinafter called the "TNAS Agreement") covering certain privileges and 

. obligations with respect to the installation, operation and maintenance of a wireless 
telecommunications network access system at Port Authority facilities as specified in the TNAS 

· Agreement; and 

WHEREAS, the TNAS Agreement grants the Permittee the right, on a non~ 
exclusive basis, to install, operate and maintain an equal-access, in-building backbone facility in 
offices and nearby areas at the Port Authority World Trade.Center towers (and elsewhere) for 

. use by all interested wireless telecommunications service carriers (hereinafter, "Carrier Users") 
offering telecommunications services to end user customers using mobile, portable or fixed 
wireless devices; and . 

WHEREAS, the Port Authority and the Permittee desire to amend the TNAS 
Agreement to further and more specifically provide for the Permittee's implementation of the in­
building backbone facility at the World Trade Center, to modify the permitted uses thereof and to 
otherwise amend the TNAS Agreement 

NOW, THEREFORE, for and in consideration of the covenants and mutual 
agreements herein contained, and effective as of the date first set forth above, the Port Authority 
and the Permittee hereby agree as follows: 

· ·. · Section 1. WTC Fiber Backbone System 

(a) The description of the non-exclusive equal-access, in-building fiber optic 
backbone facility in paragraph ( d) of Section 2 of the TNAS Agreement is hereby amended to 
cover the buildings in the Port Authority World Trade Center (the "World Trade Center'') known 
as One World Trade Center (sometimes identified as the North Tower Building), Two World 
Trade Center (sometimes identified as the South Tower Building), Four World Trade Center 
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(sometimes identified as the Southeast Plaza Building) and Five World Trade Center (sometimes 
identified as the Northeast Plaza Building) (the said buildings herein referred to, collectively, as 
the "WTC Facility"} and shall further be amended to include the capability to provide 
telecommunications services , including, without limitation, local and long distance telephone 
usage (including switched and dedicated outbound and toll-free calls, international calls, calling 
card calls and video services), T-1 line, T-3 line and OC 3 usage, internet port services, point-to­
point circuit connections, asynchronous transfer mode and frame relay network port and circuit 
services and web hosting services, and other similar or related telecommunication services to end 
user World Trade Center office customers either as "WTCEnd Users" (as such term is defined 

. below) or through Carrier Users, in either case using wired devices (as so modified, the 
backbone facility, for purposes of this Agreement, shall be referred to hereinafter as the "WTC 
Fiber Backbone System"). For all purposes of the TNAS Agreement except as hereinafter 
expressly provided, effective from and after the date first set forth above, the "System," 
described in subparagraph (a)(i) of the TNAS Agreement, shall be deemed to incorporate and 
include the WTC Fiber Backbone System, and the WTC Facility shall be deemed to be a Port 
Authority Facility. The installation, operation and maintenance of the In-Building System are 
hereinafter collectively referred to as the "In-Building System Operations." 

(b) A "Summary Basis of Design" of the WTC Fiber Backbone System 
prepared by the Permittee and approved by the Port Authority describing the technical standards 
for and attributes and features of the WTC Fiber Backbone System is annexed to the WTC Fiber 
Backbone Agreement as Exhibit "D" thereto, and is hereby incorporated by reference herein and 
made a part hereof . 

( c) The WTC Fiber Backbone System will be installed, operated and 
maintained by BRAM WTC, LLC (hereinafter, "BRAM''), a wholly owned subsi~ary of Eureka 
Broadband Corporation ("EurekaGGN''), for the Permittee pursuant to the WTC Fiber Backbone 
Agreement (the ''WTC Fiber Backbone Agreement") a true copy of which is annexed to this 
Agreement as Exhibit "A" and hereby made a part hereof. Capitalized terms that are used but 
not defined herein shall have the meaning given to such terms in the TNAS Agreement, or if not 
defined therein in the WTC Fiber Backbone Agreement. The Port Authority hereby consents to 
the WTC Fiber Backbone Agreement. The Pennittee will not amend the WTC Fiber Backbone 
Agreement without the prior written consent of the Port Authority. In the event the WTC Fiber 
Backbone Agreement is terminated in accordance with its terms by either party thereto, the Port 
Authority shall have the right to terminate the TNAS Agreement solely with respect to the WTC 
Fiber Backbone System unless, in the case of any termination other than a termination pursuant 
to Section l 9(g) thereof, within sixty ( 60) days following the effective date of the termination of 
the WTC Fiber Backbone Agreement the Port Authority shall have consented to either (i) the 
Permittee installing, operating and maintaining the WTC Fiber Backbone System itself or (ii) a 
replacement WTC Fiber Backbone Agreement between the Pennittee and an entity which is 
technically and financially qualified to install, operate and maintain the WTC Fiber Backbone 
System, the Port Authority agreeing not to unreasonably withhold its consent to such a 

· replacement WTC Fiber Backbone Agreement The Port Authority acknowledges and agrees 
that the WTC Fiber Backbone Agreement itself and BRAM's operations and performance 
thereunder shall not constitute a breach or violation of Section 32 of the TNAS Agreement. 

( d) The consent of the Port Authority to the WTC Fiber Backbone Agreement 
is expressly conditioned on the provision by the Perrnittee and BRAM throughout the WTC 
Term of a contract of absolute and unconditional guaranty by EurekaGGN to the Port Authority 
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of (i) the due and punctual payment of the fees and other monetary ~bligations of BRAM to the 
Pennittee under the WTC Fiber Backbone Agreement and (ii) the full, faithful and prompt 
performance, observance and fulfillment of all the terms, covenants and conditions to be kept, 
observed, performed and fulfilled on the part of BRAM under the WTC Fiber Backbone 
Agreement. Such ·a contract of guaranty, in the form annexed to the WTC Fiber Backbone 
Agreement as Exhibit "f', shall be executed simultaneously with the execution of this 
Agreement by the Permittee and the execution of the WTC Fiber Backbone Agreement by 
BRAM.· 

( e) The Port Authority will make available to the Pennittee two equipment 
rooms consisting of one equipment room on the seventh floor of the North Tower Building and 
one equipment room on the seventh floor of the South Tower Building collectively constituting 
approximately One Thousand Two Hundred (1,200) square feet (collectively the "Space" which· 
shall be deemed to comprise a part of the System) at the World Trade Center for use solely in. 
connection with the installation and operation of equipment for the WTC Fiber Backbone 
System at no rental charge throughout the Term, The Pennittee shall accept the Space in its "as 
is" condition and shall promptly repair any damages thereto or to any other Port Authority 
property therein caused by its operations. The Port Authority shall have the right, upon forty­
eight (48) hours notice to the Pennittee or at any time in the case of an emergency, and as often 
as it considers necessary, to inspect the Space and (without any obligation to do so) to make 
repairs, and in the event of emergency to take such action as may be required for the protection 
of persons or property. 

(f) The Port Authority, by its officers, employees, representatives, 
. contractors, licensees, and their employees, shall have the right for the benefit of the Port 
Authority, or the Permittee and/or for the benefit of others than the Permittee to maintain existing 
and future heating, water, gas, electricity, sewerage, drainage, fire protection sprinkler, 
ventilating, refrigerating, fuel and communication systems and.other such service systems 
including all tubes, pipes, lines, mains, wires, conduits and equipment on or about the Space and 
to enter upon the Space at all reasonable times and to make such repairs, replacements and 
alterations as may, in the reasonable opinion of the Port Authority, be deemed necessary or · · 
advisable, and, from time to time, to construct or install over, on, in or under the Space new 
tubes, pipes, lines, mains, wires, conduits and equipment, provided, however, that the same shall 
be done so as to interfere as little as reasonably possible with the Pennittee's operations. 
Nothing in this Section shall or shall be construed to impose upon the Port Authority any 
obligations so to maintain or to make repairs, replacements, alterations or additions or any 
liability for failure so to do. 

(g) In addition to the Space, the Permittee shall have the right and the 
obligation to install vertical runs of Sumitomo "FutureFlex" conduit for fiber optic cables at 
locations to be reasonably designated by the Port Authority, as well as such horizontal runs as 
are appropriate to connect the aforesaid vertical runs, in the quantities generally designated in the 

· Summary Basis of Design. The Permittee's rights to the use of any area described in this · 
paragraph (which areas are sometimes hereinafter referred to as the "common use areas") shall 
extend only to the space within such area as is actually physically occupied by such conduits of 
the Permittee as are installed therein. The Perinittee's rights with respect to the WTC Fiber 
Backbone System shall constitute a license only and not an interest in real property, but such 
license shall continue in full force and effect throughout the term of this Agreement and shall 
expire without notice upon the expiration or sooner termination of this Agreement with respect to 
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the WTC Fiber Backbone System. The Permittee shall have no other license to use any other 
portion of the World Trade Center (including, without limitation, the roofs thereof or any other 
vertical or horizontal pathways) except as specified in the TNAS Agreement, without the prior 
written consent of the Port Authority. The Permittee shall have all the same obligations and 
liabilities with respect to those portions of the common use area made available to it by the Port 
Authority hereunder as it has with respect to the Space hereunder. 

(h) The Port Authority shall use reasonable efforts to make its personnel 
available to assist the P=ittee in gaining access to the common use areas of the WTC Facility 

. i;_nade available by the Port Authority to the Permittee hereunder and the Port Authority shall not 
impose any charge to make such personnel available to the Permittee except that the Port 
Authority may impose a reasonable charge on the Permittee when it makes uniformed security 
guards available to the Permittee in connection with such access. 

Section 2. Use of the WTC Fiber Backbone System 

(a) The term "WTC System End-User" shall mean an entity who is not a 
Carrier User, having a lease, permit or other agreement with or consented to by the Port 
Authority for the occupancy of space or the exercise of privileges at the World Trade Center. 

(b) In addition to the obligations imposed on the Permittee to operate the 
System pursuant to paragraph (a) of Section 3 of the TNAS Agreement, the P=ittee shall 
operate the WTC Fiber Backbone System so as to accommodate all interested Carrier Users and 
WTC System End-Users on a non-discriminatory basis. up to the design capacity of the WTC 
Fiber Backbone System. · 

( c) The limitation on the installation of voice, data or video transmission or 
rec~tion equipment after June 30, 1998 set forth in the first sentence of Section 17 of the_TNAS 
Agreement shall not be applicable to those portions of the World Trade Center served by the 
WTC Fiber Backbone System irrespective of whether any such third party telecommunications 
service provider furnishes telecommunications service through the use of the WTC Fiber 
Backbone System to WTC System End-Users on a wired or wireless basis. 

( d) In addition to the rights granted to the Permittee pursuant to paragraph (b) 
of Section 19 of the TNAS Agreement with respect to the use of the System, the P=ittee may 
also, in the course of its business and the conduct of its operations under this Agreement, permit 
the use of the WTC Fiber Backbone System by Carrier Users and/or WTC System End-Users for 
the purposes described in paragraph ( d) of Section 2 of the TNAS Agreement, as amended by the 
provisions of Section I (a) hereof. Whether or not expressly set forth therein, all agreements . 
between the Permittee and Carrier Users with respect to the use of the WTC Fiber Backbone 
System shall be (i) subject to the terms and conditions of this Agreement and (ii) subject to the 
prior written approval of the Port Authority which shall not be unreasonably withheld. The 
Permittee shall use its best efforts to make available to the Port Authority for inspection, upon its 

· request made from time to time, copies of all existing agreemeJ_lts between a Carrier User and a 
WTC System End-User. To the extent commercially reasonable, the Permittee shall cause 
BRAM to install and use all equipment reasonably available and necessary to accurately 
determine each Carrier User's gross receipts. It shall not be deemed discriminatory under the 
TNAS Agreement (i) to adjust the treatment of all Carrier Users prospectively, grandfathering 
the treatment of all Carriers Users who are parties to a Carrier Agreement at the time of such 
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adjustment or (ii) treat Carrier Users in accordance with the tenns of the "most favored nations" 
provision in Section 7 .6 of the Carrier Agreement dated the date hereof among the Pennittee, 
BRAM and EurekaGGN. 

( e) - Subject to the provisions of Section 9(b) hereof, upon notice to the 
Pennittee by the Port Authority that any ofBRAM's operations unreasonably interferes with the 
operations of the WTC Facility, the Pennittee shall cause BRAM to forthwith cease such . 
operations or otherwise cure such interference. 

$ection 3. 

The term of the permission granted hereunder to the Pennittee to operate the WTC Fiber 
Backbone System shall commence on the date the Port Authority issues final approval of the 
Pennittee's Construction Application and complete plans and specifications for the WTC Fiber 
Backbone System for the North Tower Building (the said date being hereinafter referred to as the 
''WTC Commencement Date") and shall, unless sooner terminated, expire on the first to occur of 
(i) the day preceding the fifteen (15~ anniversary of the WTC Commencement Date or (ii) 
December 31, 2016 (the said term sometimes in this Agreement called the ''WTC Term"). 
Notwithstanding the provisions of Sections 4 and 34 of the TNAS Agreement, the Pennittee 
shall not have any right to extend the term of the permission granted to the Pennittee under this 
Agreement with respect to WTC Fiber Backbone System.Operations. 

Section 4. Fees 

I. ACCESS FEE 

The Permittee shall pay to the Port Authority a WTC Access Fee of One Hmidred 
Twenty-five Thousand Dollars ($125,000) on the date of the full execution of this Agreement. 

II. MINIMUM FEES 

(a) Subject to Section 12 hereof in the case of New Competition, the 
Pennittee shall pay to the Port Authority minimum fees (the "WTC Minimum Fees") separately 
for each Annual Period during the WTC Term for the privileges described in this Agreement at 
the annual rates set forth below, payable as follows: 

(1) With respect to the First Annual Period of the WTC Term, no 
WTC Minimum Fees shall be payable. 

(2) With respect to the portion of the WTC Term from and after the 
first anniversary of the WTC Commencement Date to the expiration date of this Agreement, in 
arrears, in quarterly installments commencing on the last day of the first month following the end 
of the calendar quarter in the calendar year 2002 during which quarter the first anniversary of the 

· WTC Commencement Date occurs, and continuing on the last day of each January, April, July 
and October thereafter, including the first said date following tlie expiration date of this 
Agreement, in each case with respect to the calendar quarter ending on the last day of the 
preceding month. For example, the quarterly installment, if any, of the WTC Minimum Fees for 
the calendar quarter commencing January 1, 2003 and ending March 31, 2003 shall be payable 
on April 30, 2003. The TNAS Agreement is hereby amended to reflect that, solely with respect 
to the payment of the WTC Minimum Fee, it shall be an event under Section 20 of the TNAS 
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Agreement entitling the Port Authority to terminate same if the Permittee shall fail, duly and 
punctually to pay the WTC Minimum Fee when due to the Port Authority and such failure 
continues for a period of fifteen (15) days (rather than the 10 days set forth in the TNAS 

-Agreement) after the Permittee's actual receipt of a notice of default thereof from the Port 
Authority. 

(b) Subject to reduction pursuant to Section 12 hereof in the case of New 
Competition, _the WTC Minimum Fees are as follows: 

(i) For the Second Annual Period, in the sum of Two Hundred Fifty 
Thousand Dollars ($250,000), prorated for the period from the first anniversary of the WTC 
Commencement Date to December 31, 2002. 

(ii) For the Third, Fourth, and Fifth Annual Periods, the sum of Two 
Hundred Fifty Thousand Dollars ($250,000) per period. 

(iii) For the Sixth Annual Period, the ~um of Two Hundred Fifty 
Thousand Dollars ($250,000} prorated for the period from January 1 of such calendar year to the 
day preceding the fifth anniversary of the WTC Commencement Date and Five Hundred 
Thousand Dollars ($500,000} prorated for the period from the fifth anniversary of the WTC 
Commencement Date to December 31 of such year. 

(iv) For the Seventh, Eighth, Ninth, and Tenth Annual Periods, the sum 
of Five Hundred Thousand Dollars ($500,000) per Annual Period. 

(v) For the Eleventh Annual Peri<XI; the sum of Five Hundred 
Thousand Dollars ($500,000} prorated for the period from January 1 of such calendar year to the 
day: preceding the tenth anniversary of the WTC Commencement Date and Seven Hundred Fifty 
Thousand Dollars ($750,000) prorated for the period from the tenth anniversary of the WTC 
Commencement Date to December 31 of such year. 

(vi) For the Twelfth and Thirteenth Annual Periods, the sum of Seven 
Hundred Fifty Thousand Dollars ($7 50,000) per Annual Period 

(vii) For the Fourteenth Annual Period, the sum of Seven Hundred Fifty 
Thousand Dollars ($750,000) prorated for the period from January 1 of such calendar year to the 
day preceding the thirteenth anniversary of the WTC Commencement Date and Eight Hundred _ 
Fifty Thousand Dollars ($850,000) prorated for the period from the thirteenth anniversary of the 
WTC Commencement Date to December 31 of such year. · 

(viii) For the Fifteenth Annual Period, the sum of Eight Hundred Fifty 
Thousand Dollars ($850,000). 

(ix) For the Sixteenth Annual Period, the sum of Eight Hundred Fifty 
Thousand Dollars ($850,000) prorated for the period from January 1 of such calendar year to the 
end of the WTC Term. 

• ( c) The Permittee shall not be personally liable for the payment of the WTC 
Minimum Fees and the Permittee's liability under the TNAS Agreement for payment of the 
WTC Minimum Fees shall be limited to and shall be enforceable only out of the WTC Gross 
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Receipts actually in the posse_ssion and control of the Permittee, including without limitation 
WTC Gross Receipts received by the Permittee after the accrual of the obligation to remit the 
WTC Minimum Fee to the Port Authority, or receivable by the Permittee. The lien of any 
judgment against the Permittee in any proceeding instituted on, under or on connection with the 
failure to pay all or any portion of the WTC Minimum Fees.shall not extend to any property 
owned by the Permittee other than WTC Gross Receipts actually in the possession and control of 
the Permittee at or after the commencement of such proceeding or receivable by the Permittee at 
or after such time, provided that with respect to each WTC Minimum Fee then due and owing to 
the Port Authority, the Permittee has remitted to the Port Authority all Gross Receipts received 

. by the Permittee during the One Hundred Twenty (120) day period prior to the date such WTC 
Minimum Fee was due and payable to the Port Authority (whether such remittance was applied 
to that WTC Minimum Fee installment or any other. 

ill. VARIABLE FEE 

( a) The Permittee shall pay to the Port Authority a WTC Variable Fee for · 
each Annual Period during the WTC Tenn, The WTC Variable Fee shall be determined by 
ascertaining separately for each Annual Period the WTC Adjusted Gross Receipts Fee 
Component and subtracting from the amount thus determined the WTC Minimum Fees payable 
for such Annual Period, including, without limitation, any applicable proration or equitable 
adjustment of such WTC Minimum Fees. No other proration of the WTC Variable Fee shall be . 
applicable. · . 

(b) (i) The WTC Variable Fee shall be payable in quarterly installments and 
computed, at the percentage rates set forth below, based on the reasonably determined projection· 
of the amount to be due for the entire Annual Period prepared by the Permittee and approved by 
the Port Authority, such approval not to be unreasonably withheld, not later than sixty (60) days 
prigr to the commencement of each Annual Period. The WTC Variable Fee shall be payable for 
each Annual Period in equal quarterly installments oti the last day of January, April, July and 
October, in each case with respect to the calendar quarter ending ori. the last day of the 
immediately preceding calendar month ( for example, the Variable Fee shall be payable on 
July 31 for the calendar quarter April 1 to June 30) and for every calendar quarter or part thereof 
thereafter in any Annual Period during the WTC Term. The TNAS Agreement is hereby 
amended to reflect that, solely with respect to the payment of the WTC Variable Fee, it shall be 
an event under Secti<;m 20 of the TNAS Agreement entitling the Port Authority to terminate same 
if the Permittee shall fail, duly and punctually to pay the WTC Variable Fee when due to the Port 
Authority and such failure continues for a period of fifteen (15) days (rather than the IO days set 
forth in the TNAS Agreement) after the Permittee's actual receipt of a notice of default thereof 
from the Port Authority . 

. (ii) Within sixty (60) days following the end of each Annual Period, 
the Permittee shall compute the actual amount of the WTC Adjusted Gross Receipts Fee 

.. Component for the Annual Period and compute the WTC Variable Fee. In the event the actual 
WTC Variable Fee shall exceed the total of the quarterly installments actually paid by the 
Permittee with respect to such Annual Period, the Permittee shall pay to the Port Authority the 
difference between the actual WTC Variable Fee for the preceding Annual Period and the total 
of the said quarterly installments paid by the Permittee. In the event the total of the said 
quarterly installments paid by the Permittee to the Port Authority shall exceed the actual WTC 
Variable Fee for the preceding Annual Period, the Port Authority shall credit the amount of such 
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excess to the Permittee. In either such case, the required payment shall be made not later than 
ten ( l 0) business days following the date of the notice from the Permittee to the Port Authority 
setting forth its computation of the actual WTC Variable Fee for the immediately preceding 
Annual Period. 

IV. FEE RELATED DEFINITIONS 

"Annual Period" shall mean as follows: the period from the WTC Commencement Date 
to the first anniversary thereof shall be the First Annual Period, the period from the first 
<)lllllversary of the Commencement Date to the next occurring December 31 shall be the Second 
Annual Period, the period from the next occurring January l to December 31 shall be the Third 
Annual Period and the period from each next occurring January 1 to December 31 shall be the 

· next occurring Annual Period. · 

"WTC Adjusted Gross Receipts" shall mean, for each Annual Period, Gross Receipts 
reduced by the sum of: (i) Five Percent (5%) ofWTC Gross Receipts for such Annual Period 
(which represents an allowance for administrative costs), and (ii) the annual amortization (with 
an allowance for interest equal to 11% per annum), over the remainder of the WTC Term, of 
capital expenditures made by the Permittee or BRAM, in an aggregate principal amount not to 
exceed Two Million One Hundred Thousand Dollars ($2, 100_,000), which expenses shall be of 
the type and approximately within the estimated amounts set forth on the construction cost 
budget attached to the WTC Fiber Backbone Agreement as Exhibit "F". 

''WTC Adjusted Gross Receipts Fee Component'' shall mean: 

(1) · For the First Annual Period to and including the Eleventh Annual 
Period: Fifty-five Percent (55%) ofWTC Adjusted Gross Receipts. 

(2) · For the Twelfth Annual Period, the Thirteenth Annual Period and 
the Fourteenth Annual Period, the Fifteenth Annual Period and the Sixteenth Annual Period: 
Sixty Percent (60%) of WTG Adjusted Gross Receipts. 

"WTC Gross Receipts" shall mean all monies received ot receivable in an Annual Period 
by the Permittee (unless and until any amount is deemed by BRAM to be uncollectible in 
accordance with generally accepted accounting principles) for the use, as provided in Section 1 
of this Agreement, of the WTC Fiber Backbone System to be installed by the Permittee, pursuant 

· to the provisions of Section 2, in the WTC Facility, including, without limitation, any monies 
received or receivable by the Permittee or BRAM relating to the use of, entrance to, or access to 
the WTC Fiber Backbone System or the fiber optic cable installation related thereto, and the 
proceeds from any sale by the Permittee of the Warrant ( as defined in Section 10) or the common 
stock underlying the Warrant less the applicable exercise price, sales commissions and related 
charges, but excluding the NYTP Minimum Fee and the BRAM Shortfall Payment, each as 
defined in the WTC Fiber Backbone Agreement. WTC Gross Receipts shall include all revenues 

· from the use of the WTC Fiber Backbone System as aforesaid except for (i) any fees received by 
BRAM or the Permittee from tenants at the WTC as payment for services rendered connecting 
· such tenants to the In-Building System through the construction of horizontal runs, and (ii) any 
sums collected and paid out for any sales tax, direct excise tax, or any governmental or 
regulatory fees or any other pass-through or ancillary fees that the Permittee is required by law to 
collect and upon which it derives no revenue or profit. 
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V. ACCRUAL OF WTC MINIMUM FEE 

Notwithstanding any other provision of this Agreement including this Section 4, 
the Permittee shall not be obligated to make any quarterly paymerit of the WTC Minimum Fee to 
the extent such payment exceeds the WTC Adjusted Gross Receipts attributable to such quarter; 
provided, however, that the portion not paid shall accrue and bear interest at an annual floating 
rate equal to the prime rate (as published from time to time by the Citibank (N.A.) or its 
successor) plus three percent (3%) ("Accrued Minimum Fees"). Accrued Minimum Fees shall 
be due and payable with each succeeding quarterly WTC Minimum Fee payment, but only to the 

. extent that the WTC Adjusted Grpss Receipts attributable to such later quarter exceed the greater 
of (i) the WTC Adjusted Gross Receipts Fee Component for such quarter or (ii) the WTC 
Minimum Fee for such quarter. The remaining portion of any Accrued Minimum Fees shall 
continue to be accrued but shall not become due and payable ( even on termination) except to the 
extent set forth above, provided, however, that if at any time the Accrued Minimum Fees exceed 
an amount equal to (y) if prior to the expiration of the Fifth Annual Period, the sum of Five 
Hundred Thousand Dollars ($500,000), or (z) if after the expiration of the Fifth Annual Period, 
the WI'C Minimum Fee for the current Annual Period, the Port Authority shall have the right to 
terminate this Agreement, as and to the extent it applies to the World Trade Center (subject to the 
Permittee's rights under Section 7(b) hereof), and the WI'C Fiber Backbone Agreement on 15 
days written notice to BRAM and the Permittee, in which case the Permittee shall use its best 
efforts to cause BRAM to pay to the Port Authority the applicable amount described in (y) and 
(z) above (and only said amount) as a liquidated damage, as well as all other fees due hereunder 
for the quarterly period in which such termination occurs (pro rated through the termination · 
date). After such termination, and subject to the Permittee's rights under Section 7(b) hereof, the · 

. Permittee shall use its best efforts to cause BRAM to comply in full with its obligations under 
Sections 13 (solely with respect to actions or omissions occurring on or prior to th<e termination 

. date), 23 (without exception for the BRAM Equipment), 30(iii} and 30(iv) of the WI'C Fiber 
Backbone Agreement. 

Section 5. · Installation of the WI'C Fiber Backbone System 

. ( a) Section 7 of the 1NAS Agreement shall not be applicable to the "WI'C 
Fiber Construction W prk'' ( as hereinafter defined) to be performed by the Permittee in 
connection with the WI'C Fiber Backbone System; in lieu thereof, the provisions of this Section 
5 shall govern the WI'C Fiber Construction Work in all respects. The Permittee shall perform, at 
its sole cost and expense, all installation work required to prepare the WI'C Facility for the 
Permittee's WI'C Fiber Backbone System Operations in accordance with the Port Authority 
approved Construction Application ( as hereinafter defined), including the installation of all 
transmitters, receivers, Sumitomo "FutureFlex" fiber optic conduit, fiber optic cabling and other 
equipment in the WI'C Facility and the construction of all associated improvements in the WI'C 
Facility appurtenant to the operation of the WI'C Fiber Backbone System, except for the 
installation obligations of the Carrier Users under their Carrier Agreements (the work described 

·. in this Section 5 being hereinafter referred to as the "WTC Fiber Construction Work"). 
Installation of equipment by Carrier Users shall be subject to approval by the Port Authority in 
accordance with its usual procedures regarding the installation of such equipment. 

(b) (i) The Permittee shall be responsible at its sole expense for retaining all 
architectural, engineering and other technical consultants and services as may be reasonably 
directed by the Port Authority for, and for developing, completing and submitting procedures for, 
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the installation of all equipment and the construction of all improvements appurtenant to the 
operation of the WTC Fiber Backbone System. Prior to retaining any licensed architect, 
professional engineer or other technical consultant in connection with the WTC Fiber 
Construction Work, the name or names of said licensed architect, professional engineer or other 
technical consultant shall be submitted to the Port Authority for its approval. The Port Authority 
shall have the right to disapprove, on a non-arbitrary and non-capricious basis, any licensed 
architect, professional engineer or other technical consultant who may be unacceptable to it and 
shall notify the Pennittee of the basis for such disapproval, and shall approve in advance the 
Permittee's contract with each such licensed architect, professional engineer or other technical 

. consultant, which approval shall not be unreasonably withheld, delayed or conditioned The Port 
Authority hereby approves the retention by the Pennittee of BRAM in connection with the 
performance of the WTC Fiber Construction Work. 

(ii) (I) Prior to the commencement of any WTC Fiber Construction 
Work at any building of the WTC Facility, the Permittee shall submitto the Port Authority for 
its approval a Tenant Alteration Application (hereinafter called the "Construction Application"), 
in the form supplied by the Port Authority, and containing such terms and conditions as the Port 
Authority may include, setting forth in detail by appropriate plans and specifications the WTC 
Fiber Construction Work the Permittee proposes to perform at such WTC Facility building and 
the manner of and time periods for performing such work, as more particularly described in 
Section 5(c) below. The data to be supplied by the Pennittee shall identify separately each of the 
items constituting the WTC Fiber Construction Work and shall describe in detail the 
improvements, fixtures, equipment, and systems to be installed by the Permittee. The plans and 
specifications to be submitted by the Permittee shall be ·in sufficient detail for a contractor to 

. perform the WTC Fiber Construction Work and shall bear the seal of a licensed architect or 
professional engineer who shall be responsible for the administration of the WTC Fiber 
Construction Work in accordance with the Port Authority's req_uirements. In connection with the 
review by the Port Authority of the Permittee's submission under this Section 5, the Permittee 
shall submit to the Port Authority, at the Port Authority's request, such additional data, detail or 
information as the Port Authority may require for such review. The Port Authority shall not 
impose a fee for its review of the Construction Application. Following the Port Authority's 
receipt of the Permittee's Construction Application, the Port Authority shall give its written 
approval or rejection thereof, or shall request such modifications thereto as the Port Authority 
may find necessary or appropriate. The Permittee shall not engage any contractor or permit the 
use of any subcontractor unless and until each such contractor or subcontractor, and the contract 
such contractor or subcontractor is operafuig under, have been approved by the Port Authority. 
The Permittee shall include in any such contract or subcontract such provisions as are required 
pursuant to the provisions of this Agreement and the Construction Application approved by the 
Port Authority, including, without limitation thereto, provisions regarding labor harmony. If 
there is any conflict between the terms of the Construction Application and the TNAS 
Agreement, the terms of the TNAS Agreement shall control. 

(2) The Port Authority shall review the Construction Application and 
all plans and specifications submitted by the Pennittee therewith and will furnish its comments 
regarding the same to the Permittee within fifteen ( 15) business days after its receipt thereof. 
The Port Authority will also review and comment on any corrected, modified or amended plans 
and specifications resubmitted to the Port Authority by the Pennittee within fifteen (15) business 
days after receipt of any such resubmission; The Pennittee hereby agrees that the Port Authority 
shall have no responsibility, liability or obligation to the Permittee in the event the Port Authority 

10 
SLl 140492/91430.001 



'.". ,-,' 

• 

• 

fails to respond to any such submission or resubmission of the Construction Application by the 
Permittee within the time periods set forth above, including any obligation to provide a 
reimbursement, rent credit or other rent concession except as provided in subparagraph (3) 
below. 

(3) In the event the Port Authority does not furnish its comments upon 
the submission or resubmission of the first, and only the first, Construction Application 
(submitted by the Permittee) within the time periods set forth in subparagraph (ii) above, the 
Perrnittee may notify the Port Authority in. writing that it proposes to terminate the TNAS 

. Agreement with the effect of expiration solely with respect to the wrc Fiber Backbone System 
and if the Port Authority does not within ten (10) busin.ess days thereafter furnish its comments 
to the Perrnittee, then the Permittee may, upon ten (10) days prior written notice to the Port 
Authority, terminate the TNAS Agreement and the TNAS Agreement shall thereupon expire 
solely with respect to the WfC Fiber Backbone System as if it had expired .on that date and the 
Port Authority shall refund the wrc Access Fee to the Perrnittee, and shall (as applicable) either 
refund the Security Deposit or return the letter of credit described in. Section 13 below to BRAM. 

(iii) · (1) The Permittee hereby assumes the risk ofloss or damage to all 
of the WfC Fiber Construction Work prior to the completion thereof and the risk ofloss or 
damage to all property of the Port Authority, its lessees and permittees arisin.g out of or in 
connection with the wrc Fiber Construction Work unless such loss or damage is caused by the 
gross negligence or willful misconduct of the Port Authority, its employees or agents. In the 
event of any such loss or damage, the Perrnittee shall forthwith repair, replace and make good the 
WfC Fiber Construction Work and the property of the Port Authority, its lessees and perrnittees .. 

. The Perrnittee shall, and shall require each of its contractors to indemnify the Port Authority and 
its Commissioners, officers, agents and employees from and against all claims and_ demands, just 
or unjust, by third persons (including the Commissioners, officers, agents and employees of the 
Port Authority) against the Port Authority and its Commissioners, officers, agents and 
employees, arising or alleged to arise out of the performance of the wrc Fiber Construction 
Work or baseci upon any of the risks assumed by the Perrnittee in this Agreement or any breach 
hereof, and for all loss and expense in.curred by it and by them in the defense, settlement or 
satisfaction thereof, in.eluding without limitation thereto, claims and demands for death, for 
personal in.jury or for property damage, direct or consequential, whether they arise from acts or 
omissions of the Perrnittee, any contractors of the Perrnittee, the Port Authority, third persons, or 
from acts of God or the public enemy, or otherwise, excepting only claims and demands which 
result solely from the gross negligence or willful misconduct of the Port Authority occurring 
subsequent to commencement of the wrc Fiber Construction Work; provided, however, the. 
Permittee shall not be required to in.demnify the Port Authority where in.demnity would be 
precluded by Section 5-322.1 of the General Obligations Law of the State of New York. The 
Permittee shall cause each such contractor and subcontractor to obtain and maintain. in force such 
insurance coverage and performance bonds as the Port Authority may specify, including, without 
limitation, a contractual liability endorsement to cover the in.demnity obligations assumed by the 

· Permittee pursuant to the provisions of this paragraph. 

(2) If so directed, the Pennittee shall at its own expense defend any 
suit based upon any claim or demand described in subparagraph (I) above ( even if such suit, 
claim or demand is groundless, false or fraudulent), and in handling such it shall not, without 
obtaining express advance permission from the General Counsel of the Port Authority, raise any 
defense involving in any way the jurisdiction of the tribunal over the person of the Port 
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Authority, the immunity of the Port Authority, its Commissioners, officers, agents or employees, 
the governmental nature of the Port Authority or the provision of any statutes respecting suits 
against the Port Authority. The Permittee shall not be liable for any fees and expenses of 
separate counsel representing the Port Authority, other than the reasonable costs of investigation .. 
The Permittee shail not be liable for any settlement of any action, proceeding or suit, which 
settlement is effected by the Port Authority without the prior written consent of the Permittee, 
which shall not be unreasonably withheld. If the Permittee shall not grant its consent as provided 
above, such action, proceeding or suit shall thereafter be defended by the Permittee, at its sole 
cost and expense, subject to the limitations set forth above in this subparagraph (2). 

(iv} The WTC Fiber Construction W cirk shall be performed by the 
Permittee in accordance with the Construction Application and final plans and specifications 
approved by the Port Authority, shall be subject to inspection by the Port Authority during the 
progress of the WTC Fiber Construction Work and after the completion thereof, and the 
Permittee, upon direction from the Port Authority to do so, shall stop the performance of any 
portion of the WTC Fiber Construction Work which is not being performed in accordance with 
the above and redo or replace at its own expense any WTC Fiber Construction Work not done in 
accordance therewith. The Permittee shall also supply the Port Authority with "as-built" 
drawings in such form and number as are reasonably requested by the Port Authority, and the 
Pennittee shall keep said drawings current during the term of the permission granted under this 
Agreement No changes or modifications to any WTC Fiber Construction Werk shall be made 
without the prior consent of the Port Authority ( other than routine, de minimus modifications 
that are consistent with Prudent Engineering and Operating Practice, notice of which is given to 
the Port Authority prior to the making of such modification) . 

(v) Any dispute between the Port Authority and the Penpittee · 
regarding whether or not any Construction Application submitted by the Pennittee should be 
approved by the Port Authority shall be handled pursuant to Se.ction 26 of the TNAS Agreement 

(vi) The Pennittee shall pay or cause to be paid all claims lawfully 
made against it by its contractors, subcontractors, material suppliers and workers, and all claims 
lawfully made against it by other third persons arising out of or in connection with or because of 
the performance of the WTC Fiber Cons.truction Worlc, and shall cause its contractors and 
subcontractors to pay all such claims lawfully made against them, provided however, that 
nothing herein contained shall be construed to limit the right of the Pemiittee to contest any 
claim of a contractor, subcontractor, material supplier or worker or other person, and no such 
claim shall be considered to be an obligation of the Permittee within the meaning of this 
paragraph unless and until the same shall have been finally adjudicated The Permittee shall use 
commercially reasonable efforts to resolve any such claims and shall keep the Port Authority 
fully informed of its actions with respect thereto. Without limiting the generality of the 
foregoing, the Pennittee shall use reasonable efforts to ensure that all of the Permittee's 
construction contracts, (and for the purposes of this Agreement, the WTC Fiber Backbone 

· Agreement shall not constitute a construction contract), in accordance with all Laws, provide as 
follows: "If (1) the Contractor fails to perform any of its obligations under this Contract, 
including its obligation to pay any claims lawfully made against it by any material supplier, 
subcontractor, worker or any other third person which arises out of or in connection with the 
performance of this Contract, (2) any claim (just or unjust) which arises out of or in connection 
with this Contract is made against the Permittee, or (3) any subcontractor under this Contract 
fails to pay any claims lawfully made against it by any material supplier, subcontractor, worker 
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or any other third person which arise out of or in connection with this Contract or if in the 
Permittee's opinion any of the aforesaid contingencies is likely to arise, then the Perrnittee shall 
have the right, in its· discretion, to withhold out of any payment (final or otherwise and even 
though such payments have already been certified as due) such sums as the Permittee may deem 
ample to protect ii against delay or loss or to assume the payment of just claims of third persons, 
and to apply such sums as the Permittee may deem proper to secure such protection or to satisfy 
such claims. All sums so applied shall be deducted from the Contractor's compensation. 
Omission by the Permittee to withhold out of any payment, final or otherwise, a sum for any of 
the above contingencies, even though such contingency has occurred at the time of payment, 

. shall not be deemed to indicate that the Permittee does not intend to exercise its right with 
respect to such contingency. Neither the above provisions for the rights of the Permittee to · 
withhold and apply monies nor any exercise or attempted exercise of, or omission to exercise, 
such right by the Permittee shall create any obligation of any kind to such material suppliers, 
subcontractors, workers or other third persons. Until actual payment is made to the Contractor, 
its right to any amount to be paid under this Contract ( even though such payments have already 
been certified as due) shall be subordinate to the rights of the Permittee under this provision." 

(c) (i) The Permittee shall not commence any WTC Fiber Construction Work 
prior to the WTC Commen=ent Date and until the Construction Application and plans and 
specifications covering such work have been finally approved by the Port Authority. The 
Permittee recognizes that its obligation to pay fees, including, without limitation, the WTC 
Access Fee and the WTC Minimum Fee under this Agreement shall commence on the date of 
this Agreement even though the WTC Fiber Construction Work will not yet then have been 
commenced or completed. 

(ii) . The Permittee shall submit a Construction Application for the 
WTC Fiber Construction Work at the North Tower Building within sixty (60) days following the 
execution of this Agreement and a Construction Application for the. WTC Fiber Construction 
Work at the South Tower Building within one hundred fifty ( 150) days following the execution 
of this Agreement In the alternative, the Permittee may, at its option, submit one Construction 
Application covering the WTC Fiber Construction Work to be performed at both the North 
Tower Building and the South Tower Building. The Permittee shall use its best efforts to 
commence the performance of the WTC Fiber Construction Work at the WTC Facility within 
fifteen (15) days following the approval of the Construction Application and shall diligently 
pursue the completion of the WTC Fiber Construction Work. The Permittee shall complete the 
installation of the WTC Fiber Construction Work in the North Tower Building on or before July 
31, 2001 and in the South Tower Building on or before October 31, 2001. In the case of any 
WTC Fiber Construction Work at the Northeast Plaza Building or the Southeast Plaza Building, 
the Permittee shall be permitted to commence construction in either or both of such buildings 
until December 31, 2006, at which time its right and obligation to construct the In-Building 
System in such buildings shall expire. The Permittee may, at its option, submit a Construction 
Application covering the WTC Fiber Construction Work to be performed in the Northeast Plaz.a 

· Building and/or a Construction Application covering the WTC Fiber Construction Work to be 
performed in the Southeast Plaz.a Building, or one application covering both. In addition, the 
Peimittee shall be required to commence construction in each such building if either (i) at least 
ten percent (10%) of the tenants in such building, provided such tenants occupy at least fifteen 
percent (15%) of the rentable square feet of such building, have agreed to utilize the WTC Fiber 
Backbone System through Carrier Agreements with Carrier Users or otherwise; or (ii) tenants 
occupying at least twenty percent (20%) of the rentable square feet of such building have agreed 
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to utilize the WTC Fiber Baclcbone System through Carrier Agreements with Carrier Users or 
otherwise. Any of the deadlines for completion of the WTC Fiber Construction Work set forth 
iii this paragraph shall be subject to extension for causes or conditions beyond the control of 
Permittee, including without limitation any failure of the Port Authority to approve any 
Construction Application on a timely bask With respect to the WTC Fiber Construction Work, 
the format of the certificate required pursuant to Section 8 of the TNAS Agreement shall be 
reasonably specified by the Port Authority in advance, and the categories required thereon shall 
be reasonably established by the Port Authority in advance. 

( d) The Permittee shall be solely responsible for the plans and specifications 
used by it and for the adequacy or sufficiency of such plans and specifications, and all the 
improvements, fixtures, and equipment depicted thereon or covered thereby, regardless of the 
consent thereto or approval thereof by the Port Authority or the incorporation therein of any Port 
Authority requirements or recommendations. The Port Authority shall have no obligation or 
liability in connection with the performance of any of the WTC Fiber Construction Work or for 
the contracts for the performance thereof entered into by the Permittee. The Permittee hereby 
releases and discharges the Port Authority, its Commissioners, officers, representatives and 
employees of and from any and all· liability, claims for damages or losses of any kind, whether 
legal or equitable, or from any action or cause of action arising out of orin connection with the 
performance of any of the WTC Fiber Construction Work pursuant to the contracts between the 
Permittee and its contractors except for any of the foregoing caused solely by the gross 
negligence or willful misconduct of the Port Authority. The Permittee shall use commercially 
reasonable efforts to make arrangements for the extension to the Port Authority of all warranties 
extended or available to the Permittee or BRAM in connection with the WTC Fiber Construction . 

. Work. 

(e) (i)As between the Permittee and the Port Authority, the Port Authority 
shall be and remain responsible for the clean-up, removal and disposal, response or remediation 
of any and all Hazardous Substances which were not placed at the WTC Facility by the Permittee 
or its officers, employees, guests, invitees and other representatives which could subject any · 
Person to liability for costs of cleanup, removal, response orremediation under any 
Environmental Laws; provided however, the Port Authority shall have the rightto direct the 
Permittee to alter, in a commercially reasonable manner (i.e., if an alteration or modification is 
less expensive than performing a clean-up, removal and disposal or a remediation), the location 
of any WTC Fiber Construction Work or otherwise modify, in a commercially reasonable 
manner (i.e., if an alteration or modification is less expensive than performing a clean-up, 
removal and disposal or a remediation), the plans and specifications for any WTC Fiber 
Construction Work in order to investigate the need for any clean-up, removal and disposal, 
response or remediation. The Permittee shall consult with the Port Authority prior to preparing 
its plans and specifications to minimize any disturbance to any Hazardous Substance. 

(ii) The Permittee shall. promptly advise the Port Authority of any 
environmental findings by the Permittee during the performance of the WTC Fiber Construction 
Work which suggest that any Hazardous Substance has been or may be disturbed by the 
performance of the WTC Fiber Construction Work. The Port Authority shall have the right to 
direct the Permittee to stop the performance of the WTC Fiber Construction Work at any 
location where it is reasonably expected such work will disturb any Hazardous Substance. The 
Port Authority shall thereafter promptly commence the performance of any appropriate or 
required environmental testing at such location. The Port Authority and the Permittee shall 
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(iii) As between the Permittee and the Port Authority, the Permittee 
shall be responsible for the clean-up, removal and disposal, response or remediation of any and 
all Hazardous Substances which could subject any Person to liability for costs of clean-up, 
removal, response or remediation under any Environmental Laws and which arise out of or result 
from {I) the use or occupancy of the WTC Fiber Backbone System by the Permittee or its 

· officers, employees, guests, invitees, contractors and other representatives, or (2) any acts or 
. omissions of the Permittee or any of the aforesaid in connection with the WTC Fiber Backbone 

System; provided that the Permittee shall not be responsible under this subparagraph (iii) with 
respect to any Hazardous Substances to the extent the Port Authority is responsible for such 
Hazardous Substances under subparagraph (i) above. 

( f) The Permittee understands that there may be other communications and 
utility lines and conduits located in portions of the WTC Facility where the Permittee will 
operate the WTC Backbone System. The Port Authority will use commercially reasonable 
efforts to (i) permit the Permittee to inspect the said portions of the WTC Facility prior to the 
commencement by the Permittee of the design of the WTC Fiber Backbone Facility and (ii) 
make available to the Permittee its records to the extent the same are available, in an effort to 

, identify to the Permittee the location of such communication and utility lines which may 
interfere with the WTC Fiber Construction Work proposed by the Permittee. The Port Authority 
hereby disclaims any warranty or representation to the Permittee that such records are accurate. 
The Permittee agrees to design the Construction Work so as to eliminate or minimize the need 

. for relocation of any such communications and utility lines. . 

(g) Upon completion of the WTC Fiber Construction Work at (i) the WTC 
Facility, or (ii) separately with respect to (w) One World Trade Center, (x) Two World Trade 
Center, (y) the Northeast Plaza Building and (z) the Southeast Plaza Building, the Permittee shall 
supply the Port Authority with a certificate signed by a responsible officer of the Permittee and 
by the licensed architect or professional engineer who sealed the Permittee's plans pursuant to 
the provisions of this Section certifying that all or one of the portions specified above, of the 
WTC Fiber Construction Work has been performed in accordance with the approved plans and 
specifications covering such work, in accordance with the provisions of this Agreement and in 
compliance with all applicable Jaws, ordinances, governmental rules, regulations and orders. 
The Port Authority will inspect the WTC Fiber Construction Work or a portion thereof as 
specified above at the WTC Facility and if the same has been completed as certified by the 
Permittee and the Permittee's licensed architect or professional engineer, the Port Authority shall . 
deliver a certificate to such effect to the Permittee within twenty (20) business days following the 
Port Authority's receipt of such certification, subject to the.condition that all risks thereafter with 
respect to the construction and installation of the WTC Fiber Construction Work or the portion 
thereof as specified above and any liability therefor for negligence or other reason shall be borne 

· by the Permittee. The Permittee shall not use or permit the use of the WTC Fiber Backbone 
System or the portion thereof as specified above for the purposes set forth in this Agreement or 
conduct WTC Fiber Backbone System Operations until such certificate relating to all or a portion 
of the WTC Fiber Backbone System, as the case may be, is received from Port Authority . 

(h) Except as may otherwise be provided in the WTC Fiber Backbone 
Agreement with respect to equipment owned by BRAM and in agreements between the 
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Permittee and Carrier Users and WTC System End-Users (subject in both cases to the consent of 
the Port Authority) with respect to equipment owned by Carrier Users or the WTC System End­
Users as the case may be, title to all fixtures and equipment (as defmed in the NYUCC) forming 
a part of the WTC Fiber Backbone System, including but not limited to the Sumitomo 
"FutureFlex" fiber optic conduit, shall immediately vest in the Port Authority upon the first to 
occur of affixation to the WTC Facility or the first use of such items in WTC Fiber Backbone 
System Operations. The Permittee or BRAM shall each have the right to install replacements · 
for, and the right and the obligation to modify or repair, any or all of the foregoing fl.Xtilres and 
equipment forming a part of the WTC Fiber Backbone System. Title to such replacements shall 

. vest in the Port Authority in the manner provided above. Title to the fixtures and equipment so 
replaced shall pass to the Permittee or to BRAM, as provided in the WTC Fib~r Backbone 
Agreement. Title to WTC Fiber Backbone System software licenses, equipment warranties and 
service contracts, etc. to the extent the terms under which the Permittee or BRAM, as the case 

. may be, has obtained the same, permit title therein to be transferred to the Port Authority, shall 
vest in the Port Authority upon the execution thereof or at the frrst possible time thereafter as 
title thereto may vest in the Port Authority. Title to all other assets forming a part of the WTC 
Fiber Backbone System, including all intangible assets, shall remain vested in the Permittee or 
BRAM, as provided in the WTC Fiber Backbone Agreement. The Permittee shall promptly 
execute and deliver bills of sale and all other documents necessary or convenient in order to 
evidence the transfer of title to the Port Authority of all the items mentioned in this paragraph. 
The Port Authority hereby grants to the Permittee ( and through the Permittee, to BRAM) an 
exclusive right to use all parts of the WTC Fiber Backbone System to which title is being 
conveyed to the Port Authority pursuant to this Section 5 (h), which use shall be in the manner 
permitted by this Agreement. This right to use shall commence upon the vesting of title to the 

. Port Authority as hereinabove provided and shall continue throughout the term of the permission 
granted to the Permittee to operate the WTC Fiber Backbone System. 

(i) The Port Authority shall provide to the Permittee and BRAM, promptly 
after the execution of this Agreement, a letter (i) stating that the Port Authority is a "public 
corporation" within the meaning of New York State Department of Taxation and Finance 
Regulation Section 529.2(a)(2) and New York Tax Law Section ll 16(a)(l), and (ii) describing 
the proposed ownership and use of the equipment installed or to be installed pursuant to this 
Agreement and the WTC Fiber Backbone Agreement as part of the WTC Fiber Backbone . 
System, which letter may be used by each of the Permittee and BRAM in its efforts to obtain a 
sales tax exemption from New York State Division of Taxation and Finance with regard to its 
purchase of such equipment. · . 

Section 6. In-Kind Services 

Upon the written request by the Port Authority therefor, from time-to-time the Permittee 
or BRAM shall, at no charge, install, operate and maintain for use by the Port Authority or one 
orm<ire affiliated entities designated by it, but not by the Net Lessee (as defined in Section 16) 

. or any other assignee, successor or lessee of the Port Authority (including any assignee of its 
rights under the TNAS Agreement) unless expressly and specifically agreed to in writing by the 
Port Authority, a total of two fiber optic cable strands per floor to serve each floor then occupied 
by the Port Authority in the WTC Facility, or such of the above-described floors as may then be 
specified by the Port Authority; provided, however, in no event shall the Permittee or BRAM (i) 
be required to provide more than five ( 5) fiber optic strands in the aggregate or (ii) be 
responsible for the electronic connections at the end of each of the fiber optic strands. 
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Section 7. Termination ofWTC Fiber Backbone Agreement. 

(a) Notwithstanding anything contained in this Agreement to the contrary, 
pursuant to Section 19(h) of the WTC Fiber Backbone Agreement, BRAM shall have the right at 
any time, upon at least thirty (30) days notice to the Pennittee and the Port Authority to terminate 
the WTC Fiber Backbone Agreement before the end of the Term, provided that before such 
termination is effective, BRAM satisfies the terms and conditions of such Section 19 (h), 
including without limitation, paying to the Port Authority on or prior to the date of termination, 
as liquidated damages, an amount (the "Port Authority Final Payment") equal to the greater of (i) 

. the sum of Five Hundred Thousand Dollars ($500,000), or (ii) an amount equal to the WTC 
Minimum Fee for the entire Annual Period in which the termination date occurs plus an amount 
equal to the WTC Minimum Fee for the immediately preceding Annual Period (without taking 
into account or off-setting any amounts otherwise due or paid by BRAM under the WTC Fiber 
Backbone Agreement prior to the date of such termination). Upon such termination and the 
satisfaction of the terms and conditions in such Section 19(h) and this paragraph, or upon a 
termination of the WTC Fiber Backbone Agreement pursuant to Section 19(a) thereof and the 
full compliance by BRAM with the requirements of the last sentence of such Section 19(a), the 
Port Authority shall return to BRAM (as applicable) any remaining Security Deposit or the letter 
of credit described in Section 13 below, and BRAM and EurekaGGN shall not have any further 
rights against or obligations to the Port Authority under the WTC Fiber Backbone Agreement 
( except as expressly set forth therein) and under the Nondisturbance Agreement. BRAM and 
EurekaGGN shall be entitled to rely on this Section 7(a) as third-party beneficiaries thereof. 

(b) If (i) BRAM exercises its right to terminate the WTC Fiber Backbone 
. Agreement pursuant to Section 19(h) thereof and on or prior to the date of termination thereof 

pays the Port Authority Final Payment to the Port Authority, (ii) the WTC Fiber Backbone 
Agreement terminates pursuant to Section 19( a) thereof and BRAM complies in full with the 
requirements of the last sentence of such Section 19( a), or (iii) the WTC Fiber Backbone 
Agreement terminates pursuant to Section 5(VII) thereof and BRAM complies in full with the 
requirements of the last two sentences of such Section 5(VII), then upon such termination and 
the satisfaction of the terms and conditions in this paragraph, (y) the Port Authority shall return 
to BRAM any remaining Security Deposit or the related letter of credit, and (z) the Permittee 
shall not have any further obligations with respect to the World Trade Center and the WTC Fiber 
Backbone System (including without limitation any obligation to pay the fees required 
hereunder) under this Supplemental Agreement; provided, however, that the Permittee may elect 
in writing, delivered to the Port Authority within 30 days after such termination, to continue to 
operate the WTC Fiber Backbone System for the uses set forth in this Agreement on reasonable 
and customary terms and conditions to be determined by the Permittee and the Port Authority 
based on market conditions at the time of such termination. The parties agree to negotiate such 
terms and conditions in good faith and in a commercially reasonable manner and to set forth 
same in a written amendment or supplement to the 1NAS Agreement to be entered into within 
180 days after the date of such termination. If the parties hereto have complied with the 

· provisions of this Section 7 but such amendment or supplement is not entered into within the 
. aforementioned 180 day period, or if the Permittee does not elect to continue to operate the WTC 
Fi15er Backbone System in accordance with the foregoing, then the Pennittee shall comply with 
its obligations under Section 8(a) hereof (without exception for the BRAM Equipment) . 
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Section 8. Surrender 

(a) Upon the expiration or tennination of this Agreement, the Permittee 
covenants and agrees to yield and deliver the WTC Fiber Backbone System peaceably to the Port 
Authority free and clear of any claim of ownership by the Pennittee, including title to the 
Sumitomo "FutureFlex" fiber optic conduit and the rights to the Pennittee's agreement with 
BRAM, WTC Fiber Backbone System software licenses, equipment warranties, service 
contracts, etc., but excluding {i) all of the Pennittee's and BRAM's equipment located in the 
Space, (ii) any equipment (but not fixtures or trade fixtures) connecting the Sumitomo 

. ~'FutureFlex" fiber optic conduit with the equipment in the Space and (iii) any equipment owned 
by Carrier Users or WTC System End Users, all without any further act or deed by the Permittee. 
The Permittee shall promptly execute and deliver quitclaim assignments; bills of sale and all 
other equivalent documents necessary or convenient in order to evidence the rights of the Port 
Authority therein, including title to the Sumitomo ''FutureFlex" fiber optic conduit, all WTC 
Fiber Backbone System software licenses, equipment warranties, service contracts, etc. Such 
right to use the WTC Fiber Backbone System shall not in any manner affect, alter or diminish 
any of the obligations of the Pennittee under this Agreement Upon the expiration or tennination 
of this Agreement, the Pennittee shall deliver the WTC Fiber Backbone System to the Port 
Authority promptly and in good condition, such reasonable wear excepted as would not 
adversely affect or interfere with its proper operation under this Agreement. 

(b) The Permittee shall have the right at any time during the WTC Tenn to 
remove a portion or portions of the WTC Fiber Backbone System consisting of equipment or 
other personal property from the WTC Facility, provided that the Pennittee shall install suitable 

. replacements therefor as is necessary for WTC Fiber Backbone System Operations. 
Furthermore, upon the expiration or sooner termination of this Agreement the Pennittee shall 
promptly remove the WTC Fiber Backbone System, only if so directed by the Port Authority, 
and, only upon such removal, title.to the Sumitomo "FutureFlex" fiber conduit shall thereupon 

. vest in the Permittee and title to the electronic equipment forming a part of the WTC Fiber 
Backbone System, software licenses, equipment warranties, service contracts, etc. shall 
thereupon vest in BRAM, except as may be otherwise provided in the WTC Fiber Backbone 
Agreement, without any further act or deed by the Permittee or by BRAM, as the case may be. 
The Port Authority shall promptly execute and deliver bills of sale and all other documents 
necessary or convenient in order to evidence any such transfer of title to the Pennittee or BRAM, 
as the case may be. 

( c) If the Permittee shall fail to remove the WTC Fiber Backbone System 
within One Hundred Twenty (120) days after receiving a written direction to do so from the Port 
Authority pursuant to the provisions of this Section, the Port Authority may remove the WTC 
Fiber Backbone System or a portion or portions thereof to a public warehouse for deposit or 
retain the same in its own possession, and, in either event, may dispose of the same as waste 
material or sell the same at public auction, the proceeds of which shall be applied first to the 

- expenses of removal, storage and sale, and second to any sums owed by the Permittee to the Port 
Authority, with any balance remaining to be paid to the Permittee; if the expenses of such 
removal, storage and sale shall exceed the proceeds of sale, the Permittee shall pay such excess 
to the Port Authority on demand. Without lin:iiting any other term or provision of this 
Agreement, the Permittee shall indemnify and hold hannless the Port Authority, its 
Commissioners, officers, agents, employees and contractors from all claims of third persons 
arising out of the Port Authority's removal and disposition of property pursuant to this 
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paragraph, including claims for conversion, claims for loss of or damage to property, claims for 
injury to persons (including death), and claims for any other damages, consequential or 
otherwise. · 

Section 9. Miscellaneous 

( a) The following sections of the TNAS Agreement shall each be inapplicable 
to the WTC Fiber Backbone System and, to the extent its activities· are limited solely to those set 
forth in the WTC Fiber Backbone Agreement, BRAM: Section 41, "Non-Discrimination", 
Section 42, "Affirmative Action" and Section 43 "Permittee's Additional Ongoing Affirmative 

·_Action -Equal Opportunity Commitment". 

(b) The Permittee recognizes that it is a special consideration for the Port 
Authority's entering into this Agreement that the Permittee, without in any way limiting or 
modifying its obligations with respect to any other provision cif the TNAS Agreement, hereby 
confiill'.lS that all the obligations assumed by the Permittee pursuant to Section 46 of the TNAS 
Agreement, including all references therein to objectionable interference, are fully applicable to 
WTC Fiber Backbone System Operations, provided, however that the obligation of the Port 
Authority contained in the second sentence of paragraph (b) of Section 46 shall not be applicable 
to any communications activity conducted by any Carrier Users or WTC System End Users on 
the WTC Fiber Backbone System. The Permittee understands that the Port Authoi"ity makes no 
representations with respect to the performance or operation of the WTC Fiber Network or any 
facilities installed by any entity in connection therewith and it makes no representation that .. -
installations or facilities of others at the World Trade Center will not interfere, electronically or 
otherwise, with such performance or operation. The Permittee understands that the Port 

· Authority may install or may permit the installation by persons other than the Permittee of line,, 
cables, conduits and equipment in close proximity to cables, lines and equipment of the 
Perrnittee, Carrier Users and/or WTC End Users, and the Port Authority shall not be responsible 
or liable for any damage to or interference with. the Permittee's or BRAM's wireless 
telecommunications installations caused by any of the Port Authority's lines or other equipment, 
or by lines or other equipment of third parties. Withrespect to wired telecommunications 
installations, the Port Authority shall use its reasonable efforts not to interfere with the use and 
operation of the Permittee's, Carrier Users' or BRAM's wired telecommunications services and 
equipment. 

( c) The Permittee hereby represents and warrants that the provisions of · 
subparagraph (b )(ii)(I) of Section 25 of the TNAS Agreement are fully appticable with r_espect to 
the negotiation and execution of this Agreement as a supplement to the TNAS Agreement and 
that no approval by or consultation with the "Project Lender" (as such term is defined in said . 
Section 25) shall be required in order to authorize or permit the Permittee to negotiate and enter 
into this Agreement with the Port Authority. 

(d) (i) Within thirty (30) days of the full execution and delivery of this 
Agreement, the Port Authority shall provide the Permittee with a list of the names, addresses and 
tenant contacts for each existing tenant in the WTC Facility, and shall send or permit the 
Permittee ot BRAM to send to each such tenant a letter using the mailing list supplied by the 
Port Authority, in the form set forth on Exhibit "M" attached to the WTC Fiber Backbone 
Agreement ( as the same may be modified (i) in the case of immaterial changes to correct 
grammar, tense, dates, names and similar matters, by 10 days' notice to the Port Authority and 
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(ii) in the case of all other modifications, by the mutual agreement of the Permittee, BRAM and 
the Port Authority), acknowledging the Permittee, BRAM and EurekaGGN and describing the 
WTC Fiber Backbone System. Upon the written request of the Permittee, the Port Authority 
shall also endeavor to promptly provide the Permittee with the name, address and tenant contact 
for each tenant who becomes a tenant in the WTC Facility in the future during the WTC Term. 
The Permittee and BRAM shall be permitted access to the WTC to solicit tenants of each WTC 
Facility in person during normal business hours. 

(ii) The Port Authority hereby consents to the following in connection 
. with EurekaGGN's promotional activities: 

(1) The Permittee, BRAM and EurekaGGN shall be entitled to state 
that the WTC Facility is a "EurekaGGN.GGN Lit Building;" and 

(2) The Permittee, BRAM and EurekaGGN shall be entitled to use 
either a rendering or a photograph of the WTC Facility in its promotional literature. 

( e) Any breach or default of the TNAS Agreement that would permit the 
termination of the TNAS Agreement pursuant to its terms by the non-breaching party shall not: 
(i) if such breach relates solely to the construction, operation, maintenance or use ( or failure to 
properly perform same) of the WTC Fiber Backbone System, permit the non-breaching party to 
terminate the TNAS Agreement with respect to that portion of the System (the "Non-WTC • 
System') other than the WTC Fiber Backbone System and (ii) if such breach or default relates 
solely to the construction, operation, maintenance or use ( or failure to properly perform same) of 
the Non-WTC System, permit the non-breaching party to terminate the TNAS Agreement with 

. respect to the WTC Fiber Backbone System. . 

_ (f). In the event of damage to the World Trade Center resulting from a 
casualty caused by the fault of any Carrier User or the officers, employees, agents, 
representatives, contractors, or invitees of any Carrier User or other persons doing business with 
any Carrier User, then, notwithstanding the provisions of Section 12( e) of the TNAS Agreement, 
the Permittee shall be entitled to the abatement of the WTC Minimum Fees payable hereunder in 
the same manner as the Minimum Fees are abated under Subsections 12(a) through 12(d) of the 
TNAS Agreement and, as applicable, a pro rata portion of the Security Deposit shall be released 
to BRAM or the face amount of the letter of credit provided for in Section 13(b) hereof shall be· 
reduced pro rata in each instance, only for the period of such abatement. In addition, clause (i) 
of Subsection 12(a)(i) of the TNAS Agreement shall be and hereby is amended, solely as it 
relates to the WTC, to provide that the repairs or rebuilding of the WTC Facility in question shall 
include the re-building of the In-Building System for such WTC Facility by the Permittee or. 
BRAM, provided that BRAM has diligently pursued such re-building). 

(g) The Permittee's indemnification obligations under Section 13 of the TNAS 
. Agreement shall be limited with respect to the World Trade Center to the extent indemnification 

of the Port Authority and its commissioners, members, officers, agents, representatives and 
employees is provided by BRAM under the WTC Fiber Backbone Agreement or a Carrier User 
under its Carrier Agreement. 

(h) Notwithstanding the provisions set forth in Section 32 of the TNAS 
Agreement, the Permittee's obligations under the TNAS Agreement may be performed and its 

20 
SL! 140492/91430.001 



_-.) 

-" 

• 

rights or privileges thereunder may be exercised by subcontractors unless the Port Authority 
objects thereto in writing: 

(i) Section 44(f) of the TNAS Agreement shall be and hereby is amended, 
solely as it relates lo the WTC, to provide that no failure, delay, interruption or reduction in any 
electrical service or services in the WTC for a continuous period of less than five days shall be or 
shall be construed to be an eviction of Permittee, shall be grounds for any diminution or 
abatement of the fees payable under the TNAS Agreement, or shall constitute grounds for any 
claim by the Pennittee for damages, consequential or otherwise, unless due to the gross 

. negligence or willful misconduct of the Port Authority, its employees or agents. 

G) Section IO of the TNAS Agreement shall be and hereby is amended, 
solely as it relates to the WTC, to provide that the Permittee's obligations under clause (ii) 
thereof arise only upon notice from the Port Authority of the prohibited act or thing, in the same 
manner as BRAM's obligations under Section 10 of the wrc Fiber Backbone Agreement 

Section 10. - Warrants 

The WTC Fiber Backbone Agreement shall obligate BRAM to cause EurekaGGN to and 
EtirekaGGN shall-on the WTC Commencement Date enter into a Warrant Agreement with and 
issue to the Permittee a Warrant (the "Warrant"), both the Warrant Agreement and the Warrant 
being in the form attached to _the WTC Fiber Backbone Agreement as .''Exhibit E," entitling the 
Permittee to purchase Two Hundred Eighteen Thousand Five Hundred Ninety-one (218,591) 

_ shares of the common stock of EurekaGGN at a purchase price of One Dollar and Twenty-Five 
Cents, ($1.25) per share. 

Section 11. Changes in Federal Regulation 

If the laws, rules and regulations of the United States Government regarding the use and 
operation of the WTC Fiber Backbone System in effect as of the date of this Agreement are 
amended, supplemented, modified or repealed so as to grant to third parties rights of use and 
access to the WTC Fiber Backbone System, including the Sumitomo "FutureFlex" fiber optic 

-conduit, other than through consensual agreements with the Permittee governing such use and 
operation, ( each such amendment, modification or repeal being called in this Section an 
"Adverse Federal Regulatory Change") then the Permittee shall be permitted to terminate the 
TNAS Agreement solely with respect to the WTC Fiber Backbone System upon Forty-five ( 45) 
days prior written notice to the Port Authority. This right of termination by the Permittee shall 
expire on the day preceding the second anniversary of such Adverse Federal Regulatory Change. 

Section 12. New Competition 

(a) New Competition shall mean any of the following: 

(i) Any Competitive Telecommunications Delivery System 
introduced by any Person for the first time into the WTC Facility after the WTC Commencement 
Date that is both: 

• (A) actively providing service to customers either (x) on forty 
( 40) or more floors in the WTC Facility, or (y) to twenty-five percent (25%) or more of the 
tenants in the WTC Facility; and 
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. (B) competing with the WTC Fiber Backbone System for the 
, • delivery of telecommunications services to tenants in the WTC Facility. 

• 

(ii) Any change of Laws that has materially impaired the revenues 
generated from the WTC Fiber Backbone System. 

(iii) Any mandate by a Governmental Authority which caused an 
involuntary (x) sale of all or a material portion of the WTC Fiber Backbone System, (y) lease of 
all or a material portion of the WTC Fiber Backbone System at less than fair market rates or (z) 

. ~terial reduction in rates charged by the Permittee for connectivity to the WTC Fiber Backbone 
System. 

(b) A "Competitive Telecommunications Delivery System" is characterized 
by a "shared" fiber infrastructure that delivers voice and/or data telecommunications products 
and services (such as local dial tone, long distance dial tone, internet access, frame relay, and 
virtual private network services) through the installation of a vertical fiber distribution , 
infrastructure connecting, in the manner described below in this paragraph, more than eighty (80) 
floors in the WTC Facility. Such infrastructure as installed is capable of serving fifty percent 
( 50%) or more of the tenants. in the WTC Facility and consists of ''Intermediate Distribution 
Frame Junction Boxes" ("IDFs") on select floors of the building where the fiber is terminated. 
All the fiber running from the IDFs eventually traces back to one or more central locations 
within the building where it is cross-connected to voice and/or data equipment, such as switches, 
routers and voice aggregation devices. Such equipment is then connected to a central office for 
interconnection with the internet and/or the public switched telephone network . 

( c) Notwithstanding paragraphs (a) and (b) above, New Competition does not 
include the installation or operation of additional WTC Facility fiber riser cables by the Persons 
listed on Exhibit "L" attached to the WTC Fiber Backbone Agreement, including the successors 
or assigns of such Persons, having agreements, as such agreements may be amended, 
supplemented orteplaced, with the Port Authority, in effect on the date of this Agreement, 
providing for the right to deliver telecommunications service to one or more WTC tenants . 

. ( d) In the event a Person seeks an agreement with the Port Authority 
providing inter alia for the installation and operation of building fiber riser cables to be used to 
provide telecommunications service to one or more third parties, the Port Authority hereby 
agrees that, at least thirty (30) days prior to authorizing the installation of any building fiber riser 
cables by such Person, it shall notify the Permittee of the identity of such Person and the general 
location of the proposed installation. 

(e) In the event there is New Competition, the WTC Minimum Fees shall be 
reduced for the balance of the Term by fifty percent ( 50% ). · This reduction in the WTC 
Mirumum Fees shall be triggered upon the first occurrence, and only upon the first occurrence, 
of New Competition. 

Sec;tion 13. Security Deposit or Letter of Credit 

(a) On the WTC Commencement Date, the Permittee shall cause BRAM to 
deposit with the Port Authority (and to keep deposited throughout the WTC Term) either (i) (x) 
until the expiration of the Fifth Annual Period, the sum of Five Hundred Thousand Dollars 
($500,000) in cash, (y) until the expiration of the Tenth Annual Period, the sum of One Million 
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Dollars ($1,000,000) in cash and during each Annual Period thereafter, cash in the aggregate 
amount equal to the WTC Minimum Fees for such Annual Period plus the amount of the WTC 
Minimum Fees for the next Annual Period, or (ii) bonds of the United States of America, or of 
the State of New Jersey, or of the State of New York, having a market value of the amount 
specified in each category above, as security for the full, faithful and prompt performance of and 
compliance with, on the part of the Permittee and BRAM, all of the terms, provisions, covenants 
and conditions of this Agreement on their part to be fulfilled, kept, performed or observed (the 
"Security Deposit"). Bonds qualifying for deposit hereunder shall be in bearer form but if bonds 
of that issue were offered only in registered form, then BRAM may deposit such bond or bonds 

. in registered form, provided, however, that the Port Authority shall be under no obligation to 
accept such deposit of a bond in registered form unless such bond has been re-registered in the 
name of the Port Authority (the expense of such re-registration to be borne by BRAM) in a 
manner satisfactory to the Port Authority in its reasonable discretion. BRAM may request the 
Port Authority to accept a registered bond in BRAM's name and, if acceptable to the Port 
Authority, BRAM shall deposit such bond together with a bond power (and such other 
instruments or other documents as the Port Authority may require in its reasonable discretion) in 
form and substance satisfactory to the Port Authority in its reasonable discretion. In the event 
the deposit is returned to BRAM, any expenses incurred by the Port Authority in re-registering a 
bond to the name of BRAM shall be borne by BRAM. In addition to any and all other remedies 
available to it, the Port Authority shall have the right, at its option, at any time and from time to 
time, with or without notice, to use the deposit or any part thereof in whole or partial satisfaction 

· of any of its claims or demands against the Permittee or BRAM. There shall be no obligation on . 
the Port Authority to exercise such right and neither the existence of such right nor the holding of 
the deposit itself shall cure any default or breach of this Agreement on the part of the Permittee 

. or BRAM. With respect to any bonds deposited by BRAM, the Port Authority shall have the 
right, in order to satisfy any of its claims or demands against the Permittee or BRAM, to sell the 
same in whole or in part, at any time and from time to time, with or without prior notice at public . 
or private sale, all as determined by the Port Authority, together with the right to purchase the 
same at such sale. The ·proceeds of every such sale shall be applied by the Port Authority, first to 
the costs and expenses of the sale (including but not limited to advertising or commission 
expenses) and then to the amounts due the Port Authority from the·Permittee or BRAM. Any 
balance remaining shall be retained in cash toward bringing the deposit to the sum specified 
above. In the event that the Port Authority shall, in accordance with the terms hereof, at any 
time or times so use the deposit, or any part thereof, or if bonds shall have been deposited and 
the market value thereof is or shall have declined below the above-mentioned amount, the 
Perrnittee shall cause BRAM to, on demand of the Port Authority and within two (2) Business 
Days thereafter, deposit with the Port Authority additional cash or bonds so as to maintain the 
deposit at all times to the full amount above stated, and such additional deposits shall be subject 
to all the conditions of this Section. After the expiration or earlier termination of the WTC 
Tenn, and upon condition that the Permittee or BRAM shall then be in no way in default under 
any part of this Agreement, and upon written request therefor by BRAM, the Port Authority shall 
promptly return the deposit to BRAM, together with any interest earned thereon, less the amount 

· of any and ail unpaid claims and demands (including estimated damages) of the Permittee or 
BRAM by reason of any previous default or breach by the Permittee or BRAM of this · 
Agreement or any part thereof. After the expiration or earlier termination of this Agreement with 
respect to any individual building within the WTC Facility, and upon condition that BRAM shall 
then be in no way in default under any part of this Agreement, and upon written request therefor 
by BRAM, the Port Authority shall promptly return a pro rata portion of the Security Deposit to 
BRAM (based on the total rentable square footage in such building compared to the total 

23 
SLl 140492191430.00l 



,:"!· 

• 

• 

rentable square footage in the_ WTC Facility), together with any interest earned thereon, less the 
amount of any and all unpaid claims and demands (including estimated damages) of BRAM by 
reason of any previous default or breach by the Permittee or BRAM of this Agreement or any 
part thereof. BRAM agrees that it will not assign or encumber the deposit. BRAM agrees that it 

_ will not assign or encumber the deposit. The Port Authority shall be entitled to collect or receive 
any and all interest or income earned on bonds and interest paid on cash deposited in interest­
bearing bank accounts, which amounts shall be held as additional security pursuant to and in 
accordance with the terms of this Section. 

(b) In lieu of the Security Deposit required pursuant to paragraph (a) of this 
Section, the Permittee may cause BRAM or its affiliate to deliver to the Port Authority, as 
security for all obligations of the Permittee and BRAM under this Agreement, a clean 
irrevocable letter of credit issued by a banking institution satisfactory to the Port Authority and 
having its main office within the Port of New York District, in favor of the Port Authority in the 
amount of (i) until the expiration of tQ.e Fifth Annual Period, the sum of Five Hundred Thousand 
Dollars ($500,000), (ii) until the expiration of the Tenth Annual Period, One Million Dollars 
($1,000,000) and (iii) during each Annual Period thereafter, the aggregate amount equal to the 
WTC Minimum Fees for such Annual Period plus the amount of the WTC Minimum Fees for the 
next Annual Period. The form and terms of such letter of credit, as well as the institution issuing 
it, shall be subject to the prior and continuing reasonable approval of the Port Authority. A form 
of such letter of credit acceptable to the Port Authority as of the date of this Agreement is 
attached as Exhibit "K" to the WTC Fiber Backbone Agreement, and is hereby incorporated by 
reference herein and made a part hereof. Such letter of credit shall provide that it shall continue 

- throughout the WTC Term and for a period of not less than six (6) months thereafter; such 
_ continuance may be by provision for automatic renewal every two years or by substitution of a 
subsequent reasonably satisfactory letter. Upon notice of cancellation of a letter o{ credit, the 
Permittee and BRAM agree that unless, by a date twenty (20} qays prior to the effective date of 
cancellation, the letter of credit is replaced by security in the amount required in accordance with _ 
paragraph ( a) of this Section or another letter of credit reasonably satisfactory to the Port 
Authority, the Port Authority may draw down the full amount thereof and thereafter the Port -
Authority will hold the same as security under paragraph (a) of this Section. Failure to provide 
and maintain such letter of credit at any time during the WTC Term which is valid and available 
to the Port Authority including any failure of any banking institution issuing any such letter of 
credit previously accepted by the Port Authority to make one or more payments as may be 
provided in such letter of credit, shall be deemed to be a breach of this Agreement on the part of 
the Permittee. Upon acceptance of such letter of credit by the Port Authority, and upon request 
by BRAM made thereafter, the Port Authority will return any Security Deposit theretofore made 
under and in accordance with the provisions of paragraph (a) of this Section. BRAM shall have 
the same rights to receive such deposit during the existence of a valid letter of credit as it would 
have to receive such sum upon expiration of this Agreement and fulfillment of the obligations of 
BRAM under this Agreement. If the Port Authority shall make any drawing under a letter of 
credit held by the Port Authority hereunder in accordance with the terms hereof, the Permittee 

· shall cause BRAM to, on written demand of the Port Authority and within two (2) Business Days 
thereafter, to bring the letter of credit backup to its full amount. After the expiration or earlier 
termination of the WTC Term, and upon the c9nditions that the Permittee or BRAM shall then 
be in no way in default under any part of this Agreement and there shall not be any unpaid 
claims or demands (including estimated damages) by reason of any previous default or breach 
by the Pennittee or BRAM of this Agreement or any part thereof, and upon written request 
therefor by the Permittee or BRAM, the Port Authority shall promptly return the letter of credit 
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to BRAM. After the expiration or earlier t=ination of this Agreement with respect to any 
individual building within the WTC Facility, and upon the conditions that the Permittee or 
BRAM shall then be in no way in default under any part of this Agreement and there shall not be 
any unpaid claims or demands (including estimated damages) by reason of any previous default 
or breach by the Pennittee or BRAM of this Agreement or any part thereof, and upon written 
request therefor by the Permittee or BRAM, the Port Authority shall promptly consent in writing 
to a pro rata reduction of the amount of the letter of credit (based on the total rentable square 
footage in such building compared to the total rentable square footage in the WTC). 

( c) No action by the Port Authority pursuant to the terms of any letter of 
credit, or receipt by the Port Authority of funds from any bank issuing any such letter of credit, 
shall be or be deemed to be a waiver of any default by the Permittee or BRAM under the terms 
of this Agreement and all remedies under this Agreement of the Port Authority consequent upon 
such default shall not be affected by the existence of or a recourse to any such letter of credit. 

(d) The Port Authority shall, on or before the execution of the Net Lease (as 
hereinafter defined), and subject to the terms of Section 16 hereof, transfer and assign to the Net 
Lessee all of the Port Authority's right, title and interest in and to the security deposit or letter of 
credit paid or issued to the Port Authority under this Section, and shall pay any cash or bonds 
constituting the security deposit to the Net Lessee. In the event of a Foreclosure (as hereinafter 
defined), the Net Lessee shall transfer and assign to the Lender (as hereinafter defined) all of the 
Net Lessee's right, title and interest in and to the security deposit or letter of credit paid or issued 
to the Net Lessee under this Section, and shall pay any cash or bonds constituting the security 
deposit to the Lender . 

· Section 14. No Broker 

The Permittee represents and warrants that no broker has been concerned in the 
negotiation of this Agreement or the implementation of the WTC Fiber Backbone System 
hereunder, including but not limited to the establishment of fees payable by the Permittee to the 
Port Authority therefor, and that there is no broker. who is or may be entitled to be paid a 
commission in connection therewith. The Permittee shall indemnify and save harmless the Port 
Authority of and from any and all claims for commission or brokerage made by any and all 
persons, firms or corporations whatsoever for services in connection with the negotiation and 
execution of this Agreement or the implementation of the WTC Fiber Backbone System 
hereunder, including but not limited to the establishment of fees payable by the Permittee to the 
Port Authority therefor. 

Section 15. Estoppel Certificates 

At any time and from time to time, within Fifteen (15) days after the Port Authority's 
request, the Permittee shall certify by written instrument, duly executed, acknowledged and 
delivered, to the Port Authority or any other person or entity specified by the Port Authority as to 

· the following ~th respect to the TNAS.Agreement, as it is her!;by and may hereafter be 
extended, amended and supplemented (hereafter, in this Section, the "Then Current 
Agreement"): 

(i) That the Then Current Agreement is unmodified and in full force 
and effect or, if there have been modifications, that the same is in full force and effect as 
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modified, and stating the modifications, and that there are no other agreements or 
understandings, whether written or oral, between the landlord and the Permittee with respect to 
the Then Current Agreement or any Port Authority Facility; 

(ii) The date of expiration of the then current term of the Then Current 
Agreement, and what (if any) rights of renewal, rights of cancellation, including options to 
purchase, rights of first offer, or rights of first refusal, the Permittee has; 

(iii) The amounts of minimum fees, and all other fixed charges, payable 
llllder the Then Current Agreement, and the date through which all such fees and charges have 
.been paid in advance; 

(iv) Whether all payments (if any) to be made by the Port Authority or 
any Net Lessee (as defined in Section 16 below) to the Permittee for improvement work pursuant . 
to the Then Current Agreement have been made; 

(v) Whether or not there !1fe then existing any known set-offs or 
defenses against the enforcement of any of the agreements, terms, covenants or conditions, or 
any modifications thereof of the Then Current Agreement, upon the part of the Permittee to be 
performed or complied with, and if so, specifying the same; 

, (vi) Whether the Permittee has sent to or received from the landlord a 
notice of default under the Then Current Agreement, and whether the Permittee has knowledge 
of any event which with the giving of notice, the passage of time or both would constitute a 
default by the landlord under the Then Current Agreement; 

(vii) The amount of any Security Deposit or the face amount of ( and if 
known, the available amount under) any letter of credit held by· the Pqrt Authority or any Net · 
Lessee under the Then Current Agreement; 

(viii) Whether the Permittee has assigned the Then Current Agreement, 
if it has any right to do so under the Then Current Agreement; and 

(ix) Such other matters relating lo the Then Current Agreement as the 
Port Authority may reasonably request 

Section 16. Subordination and Non-Disturbance 

(a) (i) The TNAS Agreement, solely as and to the extent the TNAS 
Agreement is applicable to the World Trade Center, shall in all respects be and hereby is made 
subject to an agreement oflease (as the same may be entered into, amended and/or modified 
from time-to-time, the ''Net Lease") covering a leasehold interest in and to significant portions of 
the World Trade Center entered into (orto be entered into) by the Port Authority and a third 
party and its successors and assigns (the ''Net Lessee') on the condition that the Net Lessee shall 
execute such confirmatory instruments (the "Assumption Instruments") as the Permittee shall 
reasonably require to evidence the Net Lessee's agreement to assume the obligations of the Port 
Authority under the TNAS Agreement (other-than its obligations under Section 5(i) hereof, 
which shall remain an obligation of the Port Authority), solely as and to the extent the TNAS 
Agreement is applicable to the World Trade Center, and to confinn its receipt of the Security 
Deposit or the letter of credit pursuant to Section 13 hereof, and to be further bound by the 
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provisions of this Section 16. The TNAS Agreement, solely as and io the extent theTNAS 
Agreement is applicable to the World Trade Center, shall in all respects be and hereby is made 
subject and subordinate to the lien of any security instrument executed by the Net Lessee in 
connection with a financing of the Net Lease by a bank or other financial institution (the 
"Lender''), on the condition that the Net Lessee and Lender shall execute a non-disturbance 
agreement with the Pennittee (in form reasonably acceptable to the Pennittee), as described in 
Section l 6(b)(i) below. The Pennittee hereby agrees, upon written notice of same by the Port 
Authority, to recognize that the Net Lessee may act in substitution for the Port Authority under 
the TNAS Agreement, solely as and to the extent the TNAS Agreement is applicable to the 

. World Trade Center, and shall have all the rights and obligations of the Port Authority under the 
TNAS Agreement, solely as and to the extent the TNAS Agreement is applicable to the World 
Trade Center, except as is specifically provided below and provided that the Net Lessee shall 
execute the Assumption Instruments. 

(ii) The Port Authority hereby agrees to transfer to the Net Lessee (as 
applicable) the Security Deposit or the letter of credit pursuant to Section 13 hereof 

· ( iii) In the event the Lender acquires or succeeds to the interests of the 
Net Lessee under the TNAS Agreement, solely as and to the extent the TNAS Agreement is 
applicable to the World Trade Center, by means of a foreclosure, deed in lieu of foreclosure or 
otherwise (''Foreclosure"), the Pennittee hereby agrees, upon written notic'< of same by the Port 
Authority, provided the Security Deposit has been transferred to the Lender, to recognize the 
Lender or its authorized designee in substitution of the Port Authority under the TNAS 
Agreement, solely as and to the extent the TNAS Agreement is applicable to the World Trade 

. Center, except as is specifically provided below and provided that the Lender shall execute such 
confirmatory instruments as the Permittee shall reasonably require to evidence the Lender's 
agreement to assume the obligations of the Port Authority under the TNAS Agreement, solely as 
and to the extent the TNAS Agreement is applicable to the World Trade Center, and to cop.firm 
Lender's receipt of the Security Deposit From and after such recognition, the Le11der shall be 
bound to the Permittee ooder all of the terms, provisions, covenants and conditions of the TNAS 
Agreement, solely as and to the extent the TNAS Agreement is applicable to the World Trade 
Center, except that Lender shall not be: (v) liable for any act or omission, or obligated to cure 
any defaults, of any Net Lessee or any prior lender, which occuiredprior to the date the Lender 
acquired ot succeeded to the interests of the Net Lessee ooder the TNAS Agreement; (w) subject 
to any offsets or defenses that the Permittee may have against any Net Lessee or any prior 

· lender; (x) boood by any amendment, modification or termination of the TNAS Agreement not 
executed prior to the date the Lender succeeded to the interests of Net Lessee, unless consented 
to in writing by the Lender; (y) boood by any payment of any minimum or variable fee paid to 
any Net Lessee for more than the then-current calendar quarter (unless the same is required 
pursuant to the WTC Fiber Backbone Agreement); and (z) obligated to refund any security 
deposit unless actually received by the Lender or its authorized designee. The Lender shall have 
no obligation, nor incur any liability to the Permittee beyond the Lender's then-interest in the 

· World Trade Center, and the Permittee shall each look exclusively to such interest of the Lender 
in the World Trade Center for the payment and discharge of an)' obligations that may be imposed 
on -the Lender under the TNAS Agreement, solely as and to the extent the TNAS Agreement is 
applicable to the World Trade Center. · 

(b) (i) The Net Lessee (and any Lender which acquires the Net Lessee's 
interest through a Foreclosure) shall agree (in form reasonably satisfactory to the Permittee) to 
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recognize the Pennittee and the Pennittee's rights under the TNAS Agreement and shall agree 
that the Permittee's rights and privileges under the TNAS Agreement shall not be disturbed 
during the term of the TNAS Agreement ( and any renewals or extensions thereof), provided that 

. the Permittee is not in default under the terms of the TNAS Agreement applicable thereto solely 
as and to the extent the TNAS Agreement is applicable to the World Trade Center, beyond any 
applicable grace period, and complies with its obligations under this Section. 

(ii) In the event the Net Lease is terminated, the Port Authority shall 
recognize the TNAS Agreement as and to the extent the TNAS Agreement is applicable to the 

. World Trade Center, and shall not disturb the rights and privileges of the Permittee under the 
TNAS Agreement ( and any renewals or extensions thereof), provided that the Pennittee is not in 
default under the terms of the TNAS Agreement solely as and to the extent the TNAS Agreement 
is applicable to the World Trade Center, beyond any applicable grace period, and complies with · 
its obligations under this Section. · 

Section 17. No Liability 

Neither the Co1l'.llll1Ssioners of the Port Authority nor any of them, nor any officer, agent 
or employee thereof, shall be charged personally by the Permittee with any liability, or held · 
liable to it under any term or provision of this Agreement or because of its execution or 
attempted execution or because of any breach thereof. ·· 

Section 18. Continuation in Effect 

As hereby amended, all of the terms, covenants, provis.ions, conditions and agreements of 
· the TNAS Agreement shall be and remain in full force and effect. 

Sec;tion 19. · Counterparts· 

This Agreement may be executed in any number of counterparts, and each counterpart 
hereof shall be deemed to be an original instrument, but all such counterparts together shall 
constitute but one agreement. 

Section 20. Entire Agreement 

This Agreement and the TNAS Agreement which it amends constitute the entire 
agreement between the Port Authority and the Permittee on the subject matter and may not be 
changed, modified, discharged or extended except by instrument in writing duly executed on 
behalf of both the Port Authority and the Permittee. The Permittee agrees that no representations 
or warranties shall be binding upon the Port Authority unless expressed in writing in the TNAS 
Agreement or in this Agreement. 

[THE REMAINDER OF THIS PAGE HAS BEEN INTENTIONALLY LEFT BLANK] 

[THE NEXT PAGE IS THE SIGNATIJRE PAGE.] 
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· IN WITNESS WHEREOF, the Port Authority and the Permittee have executed these . 
presents, as of the date first above written. 

ATTEST: 

ATTEST: 

~L//L. --
Name: Sh=on G. Knudsen 
Title: Program Control Mgr . 

"" ..... ·- ................ . 
C""OI ~· .f .......-x:lO <"'rh '7T'7 

THE PORT AUTHORITY OF NEW YORK 
AND NEW JERSEY 

NEW YORK TELECOM PARTNERS, LLC 
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Agreement No. AX-713 
Supplement No. 2 

SUPPLEMENTAL AGREEMENT 

FILE COPY 

THIS AGREEMENT, made as of June 30, 2002 by and between 
THE PORT AUTHORITY OF NEW YORK AND NEW JERSEY (hereinafter called 
the "Port Authority") and NEW YORK TELECOM PARTNERS, LLC 
(hereinafter called the "Permittee"), 

WITNESSETH, That: 

WHEREAS, the Port Authority and the Permittee 
heretofore and as of August 26, 1999 entered into an agreement 
identified by the above Port Authority Agreement Number (which 
agreement, as the same may have heretofore been supplemented and 
amended is hereinafter called the 11TNAS Agreement") covering 
certain privileges and obligations with respect to the 
installation, operation and maintenance of a wireless 
telecommunications network access system ("TNAS System") at Port 
Authority facilities designated in the Agreement; and 

WHEREAS, in addition to the privileges and obligations 
granted to and i mposed on the Permittee under the TNAS Agreement 
with respect to the TNAS System, the TNAS Agreement grants the 
Permittee the non-exclusive right to install radio transmission 
towers ("Monopoles") at locations at Port Authority Facilities as 
and to the extent approved by the Port Authority in its sole and 
absolute discretion and provides that the Permittee may mount 
exterior antennas on such Ancillary Towers or on other towers or 
components of the TNAS System as and to the extent approved by 
the Port Authority in its sole and absolute discretion; and 

WHEREAS, the Port Authority and the Permittee desire to 
amend the TNAS Agreement to provide for the Permittee's 
implementation of the non-exclusive right to install, operate and 
maintain Monopoles at the Port Authority's Port Newark facility 
("Site"), to provide also for the Permittee's mounting of 
exterior antennas on the Monopoles and on certain rooftop 
locations at the Site and to otherwise amend the TNAS Agreement; 

NOW, THEREFORE, for and in consideration of the 
covenants and mutual agreements herein contained, and effective 
as of the date first set forth above except as otherwise p r ovided 
below, the Port Authority and the Lessee hereby agree as follows: 

1. (a) Effective from and after July 1, 2002, the Port 
Authority hereby approves the Permittee's proposed implementation 
of its non-exclusive right to install Monopoles at the Site, and 
to mount exterior antennas on the Monopoles and on certain 



designated rooftops ("Related Improvements") at the Site, subject 
to approval by the Port Authority of the Permittee's Construction 
Application(s) and plans and specifications covering all design, 
construction and installation work with respect to al l proposed 
Monopoles and all Related Improvements at t he Site. The 
Monopoles and Related Improvements are sometimes hereinafter 
collectively referred to as the "Monopole System." The 
installation, operation and maintenance of the Monopole System 
are sometimes hereinafter collectively referred to as the 
"Monopole System Operations." In no event shall the Monopole 
System be deemed to include any proprietary Carrier User 
equipment utilized by any Carrier User in connection with 
Monopole System Operations. Capitalized terms used in this 
Supplemental Agreement but not herein defined shall have the 
meanings ascribed to such terms in the TNAS Agreement. 

(b) For all purposes of the TNAS Agreement except as 
hereinafter expressly provi ded, effective from and after July 1, 
2002, the "System," described in subparagraph (a) (i ) of Section 2 
of the TNAS Agreement, shall be deemed to incorporate and include 
the Monopole System, and the Site, which is a Port Authority 
Facility, shall be deemed to be a Covered Facility. 

2. (a) The Monopole System shall be installed, operated 
and maintained on a non- discri minatory basis up to the design 
capacity of the Monopole System at a particular Covered Facility , 
including but not limited to the Site, in accordance with the 
terms , provisions and conditions of the form of Schedule 2.8(i) 
attached hereto and hereby made a part hereof. The parties to 
this Agreement hereby agree that e f fective as of July 1, 2002 
Schedule 2.8(i) shall be incorporated into and become a part of 
the form of Carrier Access Agreement attached as Exhibit D to the 
TNAS Agreement. The Permittee will not amend the form of 
Schedule 2.8(i) without the prior written consent of the Port 
Authority. In the event the Permittee desires to conduct 
Monopole System Operations at Port Authority Facilities in 
addition to the Site, the parties hereto may amend this 
Supplemental Agreement by letter agreement (s) identi fy i ng such 
additional Port Authority Facilities and expressly providing that 
the terms, provisions and conditions of Schedule 2.8(i), except 
as may otherwise be provided in such l etter agreement, shall be 
applicable to all Monopole System Operations at such additional 
Port Authority Facilities, which, upon the commencement of 
Monopole System Operations at such Port Authority Faci l ities, 
shall be deemed to be Covered Facilities. The Port Authority 
hereby agrees that nothing set forth in the form of Schedule 
2 . 8(i ) attached hereto shall constitute a violation of Section 32 
of the TNAS Agreement. In the event of any conflict between the 
terms and provisions of this Supplemental Agreement and the terms 
and provis ions of Schedule 2.8(i), the terms and provisions of 
this Supplemental Agreement shall prevail , except as otherwise 
expressly provided herein. 
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(b) The limitation on service by third party 
telecommunications service providers set forth in the first 
sentence of Section 17 of the TNAS Agreement shall not be 
applicable to the Site or to any other Port Authority Facility 
which shall subsequently be des i gnated a Covered Facility with 
respect to the Monopole System. 

(c) In addition to the rights granted to the Permittee 
pursuant to paragraph (b) of Section 19 of the TNAS Agreement 
with respect to the us e of the TNAS System, the Permittee may 
also, in the course of its business and the conduct of its 
operations under this Agreement, permit the use of the Monopole 
System by Carrier Users for the purposes described in paragraph 
(b) of Section 2 of the TNAS Agreement. Whether or not expressly 
set forth therein, all agreements between the Permittee and 
Carrier Users with respect to the use of the Monopole System 
shall be subject to the terms and conditions of this Agreement. 

3. The Port Authority hereby consents to the Schedule 
2.8(i) executed on behalf of Omnipoint Facilit ies Network 2, LLC 
by its agent, Omnipoint Communications, Inc., a copy of which has 
heretofore been del ivered to the Port Authority. The Permittee 
shall prepare and submit to the Port Authority contemporaneously 
with its submission of the Construction Application referred to 
in paragraph 6, below, a "Summary Basis of Design" of the 
Monopole System, to include all relevant technical standards for 
and attributes and features of the said Monopole System, and 
generally in the form of the Summary Basis of Design of the TNAS 
System annexed as Exhibit B to the TNAS Agreement. The Summary 
Basis of Design may describe the parti cular Monopole System 
installation proposed by Omnipoint Facilities Network 2, LLC. 

4. The term of the permission granted to the Permittee to 
operate the Monopole System shall commence on the date the Port 
Authority issues final approval of the Permittee's Construction 
Application and complete plans and specifications for the 
Monopole System (the said date hereinafter referred to as the 
"Commencement Date") and shall, unless sooner terminated, expire 
on August 26, 2014. Subject to and in accordance with the 
provisions of Sections 4 and 34 of the TNAS Agreement, the 
Permittee shall have the right to extend the term of the 
permission granted under this Agreement with respect to Monopole 
System Operations. In the event the Permittee shall extend the 
term of the permission granted hereunder , the provisions of 
paragraph III of Section 5 of the TNAS Agreement shall be 
applicable and in full force and effect during the "Renewal Term" 
of such permission. 

5. 
that the 
required 
comprise 
required 
Schedule 

The Permittee and the Port Authority hereby confirm 
annual "Access Fee" set forth in Schedule 2.8(i) and 
to be paid by Omnipoint Facilities Network 2, LLC shall 
"Gross Receipts," and that the annual Access Fee 
to be paid by each subsequent Carrier User that executes 
2.8(i) shall comprise "Tower Gross Receipts" as defined 
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in the TNAS Agreement for purposes of the calculation of the 
Additional Fee under paragraph III of Section 5 of the TNAS 
Agreement. 

6. (a) Section 7 of the TNAS Agreement shall not be 
applicable to the "Construction Workn (as hereinafter defined) to 
be performed by the Permittee in connection with the Monopole 
System; in lieu thereof, the provisions of this paragraph 6 shall 
govern the Construction Work in all respects. Notwithstanding 
the following provisions of this paragraph 6, the Port Authority 
acknowledges that the construction and installation work with 
respect to the Monopole System at the Site may, in fact, be 
performed by Omnipoint Facilities Network 2, LLC, as contemplated 
by the provisions of Schedule 2.B(i). Except as otherwise 
expressly provided in Schedule 2.B(i), the Permittee shall 
perform, at its sole cost and expense, all installation work 
required to prepare the Site for the Permittee's Monopole System 
Operations, including the installation of the monopole and all 
transmitters, receivers, and other equipment at the Site and the 
construction of all associated improvements at the Site 
appurtenant to the operation of the Monopole System, provided 
however that the Permittee shall have no obligations with respect 
to the installation of proprietary Carrier User equipment for the 
exclusive use of individual Carrier Users (the work described in 
this paragraph 6 hereinafter referred to as the "Construction 
Work 11

) • 

(b) (i) The Permittee shall be responsible at its 
sole expense for retaining all architectural, engineering and 
other technical consultants and services as may be directed by 
the Port Authority and for developing, completing and submitting 
procedures for the installation of all equipment and the 
construction of all improvements appurtenant to the operation of 
the Monopole System. Prior to retaining any licensed architect, 
professional engineer or other technical consultant in connection 
with the Construction Work, the name or names of said licensed 
architect, professional engineer or other technical consultant 
shall be submitted to the Port Authority for its approval. The 
Port Authority shall have the right to disapprove any licensed 
architect, professional engineer or other technical consultant 
who may be unacceptable to it and shall approve in advance the 
Permittee's contract with each such licensed architect, 
professional engineer or other technical consultant. 

(ii) (1) Prior to the commencement of any 
Construction Work at the Site, the Permittee shall submit to the 
Port Authority for its approval a Tenant Alteration Application 
(hereinafter called the "Construction Application"), in the form 
supplied by the Port Authority, and containing such terms and 
conditions as the Port Authority may include, setting forth in 
detail by appropriate plans and specifications the Construction 
Work the Permittee proposes to perform at the Site and the manner 
of and time periods for performing such work. The data to be 
supplied by the Permittee shall identify separately each of the 
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items constituting the Construction Work and shall describe in 
detail the improvements, fixtures, equipment, and systems to be 
installed by the Permittee. The plans and specifications to be 
submitted by the Permittee shall be in sufficient detail for a 
contractor to perform the Construction Work and shall bear the 
seal of a licensed architect or professional engineer who shall 
be responsible for the administration of the Construction Work in 
accordance with the Port Authority's requirements. In connection 
with the review by the Port Authority of the Permittee's 
submission under this Section, the Permittee shall submit to the 
Port Authority, at the Port Authority's request, such additional 
data, detail or information as the Port Authority may require for 
such review. Following the Port Authority's receipt of the 
Permittee 1 s Construction Application, the Port Authority shall 
give its written approval or rejection thereof, or shall request 
such modifications thereto as the Port Authority may find 
necessary or appropriate. The Permittee shall not engage any 
contractor or permit the use of any subcontractor unless and 
until each such contractor or subcontractor, and the contract 
such contractor or subcontractor is operating under, have been 
approved by the Port Authority. The Permittee shall include in 
any such contract or subcontract such provisions as are required 
pursuant to the provisions of this Agreement and the Construction 
Application approved by the Port Authority, including, without 
limitation thereto, provisions regarding labor harmony. 

(2) The Port Authority shall review the 
Construction Application and all plans and specifications 
submitted by the Permittee therewith and will furnish its 
comments regarding the same to the Permittee within fifteen (15) 
business days after its receipt thereof. The Port Authority will 
also review and comment on any corrected, modified or amended 
plans and specifications resubmitted to the Port Authority by the 
Permittee within fifteen (15) business days after receipt of any 
such resubmission. The Permittee hereby agrees that the Port 
Authority shall have no responsibility, liability or obligation 
to the Permittee in the event the Port Authority fails to respond 
to any such submission or resubmission of the Construction 
Application by the Permittee within the time periods set forth 
above, including any obligation to provide a reimbursement, rent 
credit or other rent concession. 

(iii) (1) The Permittee hereby assumes the 
risk of loss or damage to all of the Construction Work prior to 
the completion thereof and the risk of loss or damage to all 
property of the Port Authority, its lessees and permittees 
arising out of or in connection with the Construction Work. In 
the event of any such loss or damage, the Permittee shall 
forthwith repair, replace and make good the Construction Work and 
the property of the Port Authority, its lessees and permittees. 
The Permittee shall, and shall require each of its contractors to 
indemnify the Port Authority and its Commissioners, officers, 
agents and employees from and against all claims and demands, 
just or unjust, by third persons (including the Commissioners, 
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officers, agents and employees of the Port Authority) against the 
Port Authority and its Commissioners, officers, agents and 
employees, arising or alleged to arise out of the performance of 
the Construction Work or based upon any of the risks assumed by 
the Permittee in this Agreement or any breach hereof, and for all 
loss and expense incurred by it and by them in the defense, 
settlement or satisfaction thereof, including without limitation 
thereto, claims and demands for death, for personal injury or for 
property damage, direct or consequential, whether they arise from 
acts or omissions of the Permittee, any contractors of the 
Permittee, the Port Authority, third persons, or from acts of God 
or the public enemy, or otherwise, excepting only claims and 
demands which result solely from the gross negligence or willful 
misconduct of the Port Authority subsequent to commencement of 
the Construction Work; provided however, the Permittee shall not 
be required to indemnify the Port Authority where indemnity would 
be precluded by Section 5-322.1 of the General Obligations Law of 
the State of New York. The Permittee shall cause each such 
contractor and subcontractor to obtain and maintain in force such 
insurance coverage and performance bonds as the Port Authority 
may specify, including, without limitation, a contractual 
liability endorsement to cover the indemnity obligations assumed 
by the Permittee pursuant to the provisions of this paragraph. 

(2) If so directed, the Permittee shall 
at its own expense defend any suit based upon any claim or demand 
described in subparagraph (1) above (even if such suit, claim or 
demand is groundless, false or fraudulent), and in handling such 
it shall not, without obtaining express advance permission from 
the General Counsel of the Port Authority, raise any defense 
involving in any way the jurisdiction of the tribunal over the 
person of the Port Authority, the immunity of the Port Authority, 
its Commissioners, officers, agents or employees, the 
governmental nature of the Port Authority or the provision of any 
statutes respecting suits against the Port Authority. The 
Permittee shall not be liable for any fees and expenses of 
separate counsel representing the Port Authority, other than the 
reasonable costs of investigation. The Permittee shall not be 
liable for any settlement of any action, proceeding or suit, 
which settlement is effected by the Port Authority without the 
prior written consent of the Permittee, which shall not be 
unreasonably withheld. If the Permittee shall not grant its 
consent as provided above, such action, proceeding or suit shall 
thereafter be defended by the Permittee, at its sole cost and 
expense, subject to the limitations set forth above in this 
subparagraph (2). 

(iv) The Construction Work shall be performed by 
the Permittee in accordance with the Construction Application and 
final plans and specifications approved by the Port Authority, 
shall be subject to inspection by the Port Authority during the 
progress of the Construction Work and after the completion 
thereof, and the Permittee, upon direction from the Port 
Authority to do so, shall stop the performance of any portion of 
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the Construction Work which is not being performed in accordance 
with the above and redo or replace at its own expense any 
Construction Work not done in accordance therewith. The 
Permittee shall also supply the Port Authority with "as-built" 
drawings in such form and number as are reasonably requested by 
the Port Authority, and the Permittee shall keep said drawings 
current during the term of the permission granted under this 
Agreement. No changes or modifications to any Construction Work 
shall be made without the prior consent of the Port Authority. 

(v) The Permittee shall pay or cause to be paid 
all claims lawfully made against it by its contractors, 
subcontractors, material suppliers and workers, and all claims 
lawfully made against it by other third persons ari sing out of or 
in connection with or because of the performance of the 
Construction Work, and shall cause its contractors and 
subcontractors to pay all such claims lawfully made against them, 
provided however, that nothing herein contained shall be 
construed to limit the right of the Permittee to contest any 
claim of a contractor, subcontractor, material supplier or worker 
or other person, and no such claim shall be considered to be an 
obligation of the Permittee within the meaning of this paragraph 
unless and until the same shall have been finally adjudicated. 
The Permittee shall use commercially reasonable efforts to 
resolve any such claims and shall keep the Port Authority fully 
informed of its actions with respect thereto. Without limiting 
the generality of the foregoing, all of the Permittee's 
construction contracts shall provide as follows: "If (1) the 
Contractor fails to perform any of its obligations under this 
Contract, including its obligation to pay any claims lawfully 
made against it by any material supplier, subcontractor, worker 
or any other third person which arises out of or in connection 
with the performance of this Contract, (2) any claim (just or 
unjust) which arises out of or in connection with this Contract 
is made against the Permittee, or (3) any subcontractor under 
this Contract fails to pay any claims lawfully made against it by 
any material supplier, subcontractor, worker or any other third 
person which arise out of or in connection with this Contract or 
if in the Permittee's opinion any of the aforesaid contingencies 
is likely to arise, then the Permittee shall have the right, in 
i ts discretion, to withhold out of any payment (final or 
otherwise and even though such payments have already been 
certified as due) such sums as the Permittee may deem ample to 
protect it against delay or loss or to assume the payment of just 
claims of third persons, and to apply such sums as the Permittee 
may deem proper to secure such protection or to satisfy such 
claims. All sums so applied shall be deducted from the 
Contractor's compensation. Omission by the Permittee to withhold 
out of any payment, final or otherwise, a sum for any of the 
above contingencies, even though such contingency has occurred at 
the time of payment, shall not be deemed to indicate that the 
Permittee does not intend to exercise its right with respect to 
such contingency. Neither the above provisions for the rights of 
the Permittee to withhold and apply monies nor any exercise or 
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attempted exercise of, or omission to exercise, such right by the 
Permittee shall create any obligation of any kind to such 
material suppliers, subcontractors, workers or other third 
persons. Until actual payment is made to the Contractor, its 
right to any amount to be paid under this Contract (even though 
such payments have already been certified as due) shall be 
subordinate to the rights of the Permittee under this provision.u 

(c) (i) The Permittee shall not commence any 
Construction Work prior to the Commencement Date and until the 
Construction Application and plans and specifications covering 
such work have been finally approved by the Port Authority. The 
Permittee recognizes that its obligation to pay fees, including, 
without limitation, the Additional Fee, provided for in this 
Agreement by reference to the TNAS Agreement shall commence on 
the Commencement Date and the Permittee's payment of the 
Additional Fee shall be made in accordance with the provisions o f 
paragraph III of section 5 of the TNAS Agreement. 

(ii) The Permittee shall submit a Construction 
Application for the Construction Work at the Site within thirty 
(30) days following execution of this Agreement. The Permittee 
shall commence the performance of the Construction Work at the 
Site within fifteen (15) days following the approval of the 
Construction Application and shall diligently pursue the 
completion of the Construction Work. 

(d) The Permittee shall be solely responsible for the 
plans and specifications used by it and for the adequacy or 
sufficiency of such plans and specifications, and all the 
improvements, fixtures, and equipment depicted thereon or covered 
thereby, regardless of the consent thereto or approval thereof by 
the Port Authority or the incorporation therein of any Port 
Authority requirements or recommendations. The Port Authority 
shall have no obligation or liability in connection with the 
performance of any of the Construction Work or for the contracts 
for the performance thereof entered into by the Permittee. The 
Permittee hereby releases and discharges the Port Authority, its 
Commissioners, officers, representatives and employees of and 
from any and all liability, claims for damages or losses of any 
kind, whether legal or equitable, or from any action or cause of 
action arising out of or in connection with the performance of 
any of the Construction Work pursuant to the contracts between 
the Permittee and its contractors except for any of the foregoing 
caused solely by the gross negligence or willful misconduct of 
the Port Authority. The Permittee shall use commercially 
reasonable efforts to make arrangements for the extension to the 
Port Authority of all warranties extended or available to the 
Permittee in connection with the Construction Work. 

(e) The Permittee understands that there may be other 
communications and utility lines and conduits located in portions 
of the Site where the Permittee will operate the Monopole System. 
The Port Authority will use commercially reasonable efforts to 
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make available to the Permittee its records to the extent the 
same are available in an effort to identify to the Permittee the 
location of such communication and utility lines which may 
interfere with the Construction Work proposed by the Permittee. 
The Port Authority hereby disclaims any warranty or 
representation to the Permittee that such records are accurate. 
The Permittee agrees to design the Construction Work so as to 
eliminate or minimize the need for relocation of any such 
communications and utility lines. 

(f) Upon completion of the Construction Work at the 
Site, the Permittee shall supply the Port Authority with a 
certificate signed by a responsible officer of the Permittee and 
by the licensed architect or professional engineer who sealed the 
Permittee's plans pursuant to the provisions of this Section, 
certifying that all of the Construction Work has been performed 
in accordance with the approved plans and specifications covering 
such work, in accordance with the provisions of this Agreement 
and in compliance with all applicable laws, ordinances, 
governmental rules, regulations and orders. The Port Authority 
will inspect the Construction Work at the Site and if the same 
has been completed as certified by the Permittee and the 
Permittee's licensed architect or professional engineer, the Port 
Authority shall deliver a certificate to such effect to the 
Permittee within twenty (20) business days following the Port 
Authority's receipt of such certification, subject to the 
condition that all risks thereafter with respect to the 
construction and installation of the Construction Work and, as 
between the Permittee and the Port Authority, any liability 
therefor for negligence or other reason shall be borne by the 
Permittee. The Permittee shall not use or permit the use of the 
Site for the purposes set forth in this Agreement or conduct 
Monopole System Operations until such certificate is received 
from Port Authority. 

7. (a) Upon the expiration or termination of this 
Agreement, the Permittee covenants and agrees to yield and 
deliver the Monopole System peaceably to the Port Authority free 
and clear of any claim of ownership by the Permittee, including 
title to Monopole System software licenses, equipment warranties 
and service contracts, without any further act or deed by the 
Permittee. The Permittee shall promptly execute and deliver 
assignments, bills of sale and all other documents necessary or 
convenient in order to evidence the rights of the Port Authority 
therein, including title to Monopole System software licenses, 
equipment warranties and service contracts. Upon the expiration 
or termination of this Agreement, the Permittee shall deliver the 
Monopole System to the Port Authority promptly and in good 
condition, such reasonable wear excepted as would not adversely 
affect or interfere with its proper operation under this 
Agreement. 

(b) The Permittee shall have the right at any time 
during the term of the permission under this Agreement to remove 
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a portion or portions of the Monopole System consisting of 
equipment or other personal property from the Site, provided that 
the Permittee shall install suitable replacements therefor as is 
necessary for Monopole System Operations. 

8. (a) The Permittee recognizes that it is a special 
consideration for the Port Authority 1 s entering into this 
Agreement that the Permittee, without in any way limiting or 
modifying its obligations with respect to any other provision of 
the TNAS Agreement, hereby confirms that all the obligations 
assumed by the Permittee pursuant to Section 46 of the TNAS 
Agreement, including all references therein to objectionable 
interference, are fully applicable to Monopole System Operations, 
provided however that the obligation of the Port Authority 
contained in the second sentence of paragraph (b) of Section 46 
shall not be applicable to any communications activity conducted 
by the Port Authority or by a third party pursuant to agreement 
with the Port Authority as of the date of this agreement. 

(b) The Permittee hereby represents and warrants that 
the provisions of subparagraph (b) (ii) (1) of Section 25 of the 
TNAS Agreement are fully applicable with respect to the 
negotiation and execution of this Agreement as a supplement to 
the TNAS Agreement and that no approval by or consultation with 
the "Project Lendern (as defined in said Section 25) shall be 
required in order to authorize or permit the Permittee to 
negotiate and enter into this Agreement with the Port Authority. 

9. The Permittee represents and warrants that no broker 
has been concerned in the negotiation of this Agreement on behalf 
of the Permittee or the implementation of the Monopole System 
hereunder and that there is no broker who is or may be entitled 
to be paid a commission in connection therewith. The Permittee 
shall indemnify and save harmless the Port Authority of and from 
any and all claims for commission or brokerage made by any and 
all persons, firms or corporations whatsoever for services in 
connection with the negotiation and execution of this Agreement 
or the implementation of the Monopole System hereunder. 

10. Neither the Commissioners of the Port Authority nor any 
of them, nor any officer, agent or employee thereof, shall be 
charged personally by the Permittee with any liability, or held 
liable to it under any term or provision of this Agreement or 
because of its execution or attempted execution or because of any 
breach thereof. 

11. As hereby amended, all of the terms, covenants, 
provisions, conditions and agreements of the TNAS Agreement shall 
be and remain in full force and effect. 

12. This Agreement and the TNAS Agreement which it amends 
constitute the entire agreement between the Port Authority and 
the Permittee on the subject matter and may not be changed, 
modified, discharged or extended except by instrument in writing 
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duly executed on behalf of both the Port Authority and the 
Permittee. The Permittee agrees that no representations or 
warranties shall be binding upon the Port Authority unless 
expressed in writing in the TNAS Agreement or in this Agreement. 

·IN WITNESS WHE~OF, the Fort Authority and the Permittee 
have executed these presents, as of the date first above written. 

YORK 

By;-"'-'...f.L.lod.::~~~;..,i.....t...U1.4,.~-4--1--~~~ 

Title:~~~-1.1,.~~~~'4-J'4/1.~c.,e..A,~~-

NEW YORK TBLBCOK PARTNERS~ LCC 

By,~ 

Tit~ 
(Corporate Seal) 

-11-
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(Port Authority Acknowledgment) 

STATE OF NEW YORK ) 
)ss.: 

COUN'IY OF NEW YORK ) 

On the ~-- day or ()c.,-Ve,ER. , 2003, before ~e personally came 
GR-Go~ l!.l}.,..MAfi 

did depose and say that he resides at 
; that he is theC.,11;F t-19&..ocr.J' 0Fftc&R. of The Port Authority of New 

York and New Jersey, one of the corporations d;escribed in and which executed the 
foregoing instrwnent; that he knaw& the seal of said corporation; that the seal affixed to 
SB.id instrument is such corporate seal; that it was so affixed by order of the 
CommiBSionera of said corporation; and that he signed his name thereto by like order. 

{notarial seal and stamp) 

{Limited Liability Company Acknowledgment) 

STATE OF ~l....1.-1 t"\O ,; ) 

}ss.: 
COUN'IY OF ~-.,~~ ) 

On the ~ytb day of ti ~-u-t 
:!iJ~<-\., ". 'J" \ ... t\.1-

did depose and say that he resides at 

, 2003, be!ore me personally came 
. ulysworn, 

; that he is the ha""¥_#r C@ o ew or e ecom en, LLC, 
a Delaware limited liability company, the · ·ted liability company described in and which 
executed the foregoing instrument; that he executed the same for and on behalf of said 
limited liability company; and that he is duly authorized and empowered to do so. 

~and stamp) 
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Covered Facility: 

Access Fee: 

Base Term: 

Renewal Option: 

Baseline MOUs per Carrier: 

Initial Usage Fee: 

Construction Date: 

Construction Period: 

Project fustallation and Costs: 

SCHEDULE 2.8(i) . 
(Co-Location Sites - Monopoles and Rooftops) 

(Port Newark Monopole/Rooftop Site) 

Monopole/Rooftop at Port Newark (the" Site"). 

$25,000 annually (net/net/net) per Carrier per Site for 

voice carriers. Payable quarterly in advance. Amount 

increases by three percent (3%) (compounded) on each 

Anniversary of the Covered Facility Acceptance Date. 

Covered Facility Acceptance Date to August 26, 2014 

Two, five-year renewal options in accordance with 

Section 4.2 of Carrier Access Agreement. 

NIA 

NIA 

TBD 

Estimated to be within 60 days from the execution date of 

this document. 

For Monopole installations - A Monopole and all related 

improvements and work necessary to allow use of the 

Monopole by all Participating Carriers (collectively, the 

"Monopole and Related Improvements") may be installed 

at a Covered Facility by NYTP or, at the discretion of 

NYTP and the Port Authority, a Participating Carrier 

may install a Monopole and Related Improvements at a 

Covered Facility. IfNYTP installs the Monopole and 
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Related Improvements, the provisions of Section 2.8(a) 

of the Carrier Access Agreement shall apply to such 

installation, and each Participating Carrier shall 

reimburse NYTP for the Construction Costs of such 

installation based on its pro rata share (i.e., if one 

Participating Carrier elects to participate, it shall 

reimburse NYTP for 100% of the Construction Costs; if 

two Participating Carriers elect to participate, they shall 

each reimburse NYTP for 50% of the Construction Costs, 

etc.). Each Participating Carrier shall be entitled to pro 

rata reimbursement if additional Participating Carriers 

thereafter elect to use a Monopole and Related 

Improvements. IfNYTP is unwilling to pay the 

Construction Costs to install a Monopole and Related 

Improvements at a Covered Facility, a Participating 

Carrier may, with the approval ofNYTP and the Port 

Authority, elect to directly fund and complete the 

installation of the Monopole and Related Improvements 

(such Participating Carrier, a "Funding Carrier'l The 

Monopole and Related Improvements shall be 

constructed to accommodate a minimum of three (3) 

Participating Carriers. A Participating Carrier may, if it 

is not one (1) of the initial three (3) Participating Carriers 

at a Monopole Site, incur substantial additional costs to 

construct a Monopole and Related Improvements for its 

own account if the Monopole and Related Improvements 

as initially constructed at such Site can only 

accommodate three (3) Participating Carriers. A Funding 

Carrier shall not have the right to refuse to allow other 

Participating Carriers to use a Monopole and Related 

Improvements (unless the Monopole and Related 

Improvements as initially constructed in accordance with 

this Schedule are already being used by the number of 

Participating Carriers for which such Monopole and 



Design and Installation Approval: 

.. '08 CJ~ .:.Lr ... ··-1]5"1,.:,.''ii~:.,v.CJUi 

Related Improvements were constructed). The Funding 

Carrier and subsequent Participating Carriers shall be 

reimbursed on a pro rata basis as and when additional 

Participating Carriers elect to use a Monopole and 

Related Improvements (i.e., when a second Participating 

Carrier elects to use a Monopole and Related 

Improvements, it shall reimburse the Funding Carrier 

50% of the Construction Costs for the installation of such 

Monopole and Related Improvements; if a third 

Participating Carrier elects to use a Monopole and 

Related Improvements, it shall reimburse the existing two 

Participating Carriers for one-third (1/3) of the 

Construction Costs, split evenly between the Funding 

Carrier and the second Participating Carrier, and so on if 

more than three (3) Participating Carriers can be 

accommodated at such Monopole Site). Regardless of 

whether NYTP or the Participating Carriers fund the 

Construction Costs for a Monopole and Related 

Improvements, the Monopole and all Related 

Improvements shall be jointly owned by all Participating 

Carriers who are using the Monopole. All plans for a 

Site shall be approved by NYTP and the Port Authority 

prior to the commencement of installation. Appropriate 

evidence of Construction Costs for a Site shall be 

maintained by NYTP and, if applicable, the Funding 

Carrier. 

The Carrier shall prepare and submit, at the Carrier's sole 

cost and expense, all design documents for NYTP's 

review and approval. No changes to [any Carrier 

Equipment or to a Monopole and Related Improvements] 

[or] [any Rooftop Equipment], and no additional Carrier 

Equipment or other improvements of any kind, shall be 



Maintenance and Repairs: 

''.· ·c' ·,_ • L. 2· ·._. < " Jl-'30.0v! 

permitted at the Site without the Carrier first submitting 

the design and installation plans for such changes or 

additions to NYTP for its review and approval. 

At no time shall any antennae or other transmitting or 

receiving devices be mounted, directed, or used at the 

Site in a manner that would permit wireless 

communications to be transmitted between (i) such 

antennae or other transmitting or receiving devices; (ii) 

wireless communications equipment or devices being 

used at any other Port Authority Facility; and (iii) 

equipment that would divert coverage from an existing 

PA facility (i.e. Newark Aiiport). 

The Participating Carriers shall, at their sole cost and 

expense, keep and maintain the Site in a neat and orderly 

condition. The Participating Carriers shall not permit any 

waste, damage or injury to the Site or any improvements 

thereon. All maintenance and repair work at the Site 

(other than that relating solely to a Participating Carrier's 

individual Carrier Equipment) shall be accomplished, at 

NYTP's discretion, either (i) by NYTP, in which event all 

Participating Carriers shall reimburse NYTP on a pro rata 

basis for the costs of all such maintenance and repairs, or 

(ii) directly by the Participating Carriers on a pro rata 

basis. NYTP shall, upon the request of a Participating 

Carrier, determine what maintenance and repairs are 

necessary or appropriate at a Site and shall assist the 

Participating Carriers in the engagement of contractors to 

perform such work. Appropriate evidence of 

maintenance and repair costs for a Site shall be 

maintained by the party or parties causing the work to be 

performed. IfNYTP elects to perform maintenance and 

repair work, the costs for such work shall be paid by the 

Participating Carriers within ten (10) days of presentation 



Insurance: 

Indemnification: 

of an invoice by NYTP. Neither NYTP nor the Port 

Authority shall have any obligation to maintain or 

safeguard the Site, any improvements thereon, or any 

Carrier Equipment. 

The Participating Carriers, at their sole cost and expense, 

shall maintain and keep insurance against liability for 

bodily injury (including death) and property damage in or 

about the Site under a policy of comprehensive general 

public liability insurance, with such limits as may be 

reasonably required by NYTP from time to time. The 

policies of comprehensive general public liability 

insurance shall name.NYTP, the Port Authority, and the 

Carrier as insured parties. Each such policy shall provide 

that it shall not be cancelable without at least thirty (30) 

days prior written notice to NYTP and the Port Authority 

and shall be issued by an insurer and in a form 

satisfactory to NYTP and the Port Authority. Upon 

NYTP's request, a certificate evidencing such insurance 

shall be delivered to NYTP proving compliance with the 

foregoing requirements. 

The Carrier shall indemnify and save NYTP and the Port 

Authority harmless from all claims (including costs and 

expenses of defending against such claims) arising from 

the Site and any improvements thereon or from any 

breach of this Schedule 2.8(i) by the Carrier, or any 

negligent act, negligent omission or intentional tort of the 

Carrier or the Carrier's agents, employees, contractors, 

invitees or licensees occurring during the term of this 

Schedule 2.8(i), or any action or omission of the Carrier 

that causes NYTP to have any liability or obligation to 

the Port Authority under the TNAS Agreement. 

C" 
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Access; Non-Exclusive Rights: The Carrier acknowledges that the Carriers1 rights at the 

Site are non-exclusive. Each other Participating Carrier 

shall have the right to participate, at any time, at a Site in 

accordance with the terms of the Carrier Access 

Agreement and this Schedule 2.8(i). NYTP and the Port 

Authority shall have at all times the right to access and 

inspect the Site and all improvements. 

Relocation, Renovation, Demolition: NYTP and the Port Authority shall have at all times the 

right to request the Carrier to relocate and/or remove [the 

Monopole and Related Improvements J [Rooftop 

Equipment] for public safety reasons. Such relocation 

and/or removal shall be accomplished in accordance with 

Section 8.4 of the Carrier Access Agreement. 

Site Conditions: 

Utilities: 

NYTP and the Port Authority make no representation or 

warranty to the Carrier, either express or implied, as to 

the use, operation, safety, environmental condition, title 

or fitness for a particular purpose of the Site, and the 

Carrier's use of the Site shall be on an "as is, where is" 

basis. The Carrier shall inspect the Site and become 

familiar with the conditions of the Site. Neither NYTP 

nor the Port Authority is obligated to alter, improve, 

remediate or otherwise perform any work or undertake 

any obligation with respect to the Site. 

The Carrier shall pay for (i) the cost of installing separate 

utilities, telco and power supply facilities and any 

separate meters required by NYTP, the Port Authority, or 

any applicable utility, (ii) all electric service to the Site, 

and (iii) any sums charged to NYTP by the applicable 

utility, telco or power supply provider for such 

installation and/or service. 
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Compliance With Laws: 

Liens: 

Monopole and Related 

Improvements Upon Expiration or 

Termination: 

The access to, and installation, maintenance and 

operation of, all Carrier Equipment and all other 

improvements at the Site must at all times be in strict 

compliance with all technical standards and all applicable 

federal, state and local laws, ordinances, and regulations. 

The Carrier shall obtain and maintain, at its expense, 

such licenses, permits or other approvals required for the 

Carrier's use of the Site, if any. 

The Carrier shall keep the Site free from any liens arising 

from any work performed, materials furnished or 

obligations incurred by or at the request of the Carrier. If 

any lien is filed against the Site as a result of the acts or 

omissions of the Carrier or its employees, agents or 

contractors, the Carrier must discharge the lien or bond 

the lien in a manner reasonably satisfactory to NYTP 

within thirty (30) days after the Carrier or NYTP receives 

written notice from any party that a lien has been filed. If 

the Carrier fails to discharge or bond any lien within such 

period, then, in addition to any other right or remedy of 

NYTP, NYTP may, at NYTP's election, discharge the 

lien and the Carrier shall reimburse NYTP, within ten 

(I 0) days of demand, any amount paid by NYTP for the 

discharge of such lien and all fees, legal expenses and all 

other costs and expenses ofNYTP incurred in connection 

with any such lien. 

For Monopole installations - The Monopole and all 

Related Improvements at the Site shall be the property of 

the Participating Carriers until the expiration of the term 

(including any renewal periods) of this Schedule 2.8(i) or 

the termination of the Carrier's rights hereunder in 

accordance with the Carrier Access Agreement; at that 

time the Monopole and all Related Improvements at the 



. ' 

Carrier Status: 

Other Terms and Conditions: 

Site shall remain at their existing location and become 

the property of the Port Authority without payment by 

the Port Authority. Notwithstanding the foregoing, upon 

the expiration of the term (including any renewal periods) 

of this Schedule 2.8(i) or the termination of all 

Participating Carriers' rights under their respective 

Carrier Access Agreements, NYTP or the Port Authority 

may require the Participating Carriers to remove the 

Monopole and Related Improvements, in which event the 

Participating Carriers, at their sole cost and expense, shall 

remove the Monopole and Related Improvements, and 

repair and restore any damage to the ground area of the 

Site caused by the installation or removal. 

The Carrier is a Funding Carrier for purposes of this 

Schedule 2.8(i) (Port Newark Site). 

() 
u 
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The undersigned, intending to be legally bound hereby, agree that this Schedule 2.8(i) shall be incorporated in, 

become part of and be governed by the [ Amended and Restated] Carrier Access Agreement between New York 

Telecom Partners, LLC and VoiceStream Wireless dated 12/21/99, as amended. 

NEW YORK TELECOM PARTNERS, LLC. 

By: Q~p d 
c ar . 1 erorumo, res1 ent 

·Date: July 17, 2002 

Omnipoint Facilities Network 2, LLC 
By: Ornnipoint Communications, Inc. its Agent 

By: 
Chris Hillabr:flt, Executive Director 

Date: -, ~ l u'.1....-:-

() 
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Agreement No. AX-713 
Supplement No. 3 

SUPPLEMENTAL AGREEMENT 

THIS AGREEMENT, made as of November 30, 2006 by and between THE 
PORT AUTHORITY OF NEW YORK AND NEW JERSEY (hereinafter called the "Port 
Authority") and NEW YORK TELECOM PARTNERS, LLC (hereinafter called the 
"Permittee"), 

WITNESSETH, That: 

WHEREAS, the Port Authority and the Permittee heretofore and as of August 26, 
1999 entered into an agreement identified by the above Port Authority Agreement Number 
(which agreement, as the same may have heretofore been supplemented and amended is 
hereinafter called the "TNAS Agreement") covering certain privileges and obligations with 
respect to the installation, operation and maintenance of a wireless telecommunications network 
access system ("TNAS System") at Port Authority facilities designated in the Agreement; and 

WHEREAS, among the privileges and obligations granted to and imposed on the 
Pennittee under the TNAS Agreement with respect to the TNAS System, the TNAS Agreement 
grants the Permittee the right to provide unlicensed wireless services that operate in the 
"Wireless LAN" (iEEE 802.11) service band of the radio frequency spectrum (the "Wi-Fi 
Service"); and 

\VHEREAS, the Port Authority and the Permittee desire to amend the TNAS 
Agreement to provide for the Pennittee's implementation of its right to install, operate and 
maintain the Wi-Fi Service and to include a separate fee, not currently included in the TNAS 
Agreement, to be paid by NYTP to the Port Authority for providing the Wi-Fi Service at 
mutually agreed Port Authority facilities and locations; 

NOW, THEREFORE, for and in consideration of the covenants and mutual 
agreements herein contained and other good and valuable consideration, the receipt and 
sufficiency of which is hereby acknowledged, the Port Authority and the Permittee hereby agree 
as follows: 

1. "Wi-Fi Receipts," as used herein, shall mean all monies received or 
receivable (unless and until any amount is deemed to be uncollectible in accordance with 
generally accepted accounting principles) by NYTP for providing the Wi-Fi Services in Port 
Authority Covered Facilities (as defined in the TNAS Agreement), including but not limited to, 
wireless access to the Internet by end user customers, as well as private or public entities. \Vi-Fi 
Receipts shall not include monies received or receivable from the use oflnternet kiosks, project 
management and/or engineering service fees for unlicensed wireless projects, or any such 
consulting services. Wi-Fi Receipts shall not be included in "Gross Receipts" (as such term is 
defined and used in the TNAS Agreement). 



2. The parties hereto hereby acknowledge and confirm that the Permittee will 
pay to the Port Authority a fee equal to thirty-seven percent (37%) ofWi-Fi Receipts (the "Wi-Fi 
Fee"). 

3. The Wi-Fi Fee shall constitute an additional component of the Additional 
Fee (as defined in the TNAS Agreement) and shall be payable quarterly, in arrears, within thirty 
(30) days following the end of each calendar quarter. The timing and method of such payments 
shall correspond to the quarterly payment requirements set forth in Article.III of Section 5 of the 
TNAS Agreement, provided however, that notwithstanding anything to the contrary set forth in 
paragraph (b) of said Article III, payments of the Wi-Fi Fee shall be based on actual results for 
the calendar quarter for which each payment is made. Each payment shall be accompanied by a 
general report of the Wi-Fi Receipts for the relevant calendar quarter, separately stating the Wi-Fi 
Receipts and the total number of paid "sessions" (including, without limitation, as presently 
designated by Pennittee: "Private Services," Ad Hoc Paid Sessions," "Roaming Paid Sessions," 
and "Airport Worker Subscriptions") for each Port Authority Covered Facility at which the 
Permittee provides Wi-Fi Service. 

4. Payment of the Wi-Fi Fee for calendar year 2006 through the last day of 
the most recent calendar quarter sllall be payable within ten (10) days following the execution of 
this Agreement. The parties shall continue discussions intended to reach agreement regarding 
payment to the Port Authority of the unpaid Wi-Fi Fees from calendar year 2005 and periods 
prior thereto, which Wi-Fi Fees shall be immediately due to the Port Authority upon the mutual 
agreement of the parties regarding such payment terms. 

5. The Perrnittee hereby represents and warrants that the provisions of 
subparagraph (b )(ii)(l) of Section 25 of the TNAS Agreement are fully applicable with respect to 
the negotiation and execution of this Agreement as a supplement to the 1NAS Agreement and 
that no approval by or consultation with the "Project Lender" (as defined in said Section 25) shall 
be required in order to authorize or permit the Perrnittee to negotiate and enter into this 
Agreement with the Port Authority. 

6. The parties acknowledge that this Agreement memorializes all agreements 
and understandings between the parties concerning, and constitutes the entire and only 
understandings or agreements between the parties regarding, the Wi-Fi Fee. 

7. Neither the Commissioners of the Port Authority nor any of them, nor any 
officer, agent or employee thereof, shall be charged personally by the Perrnittee with any liability, 
or held liable to it under any term or provision of this Agreement or because of its execution or 
attempted execution or because of any breach thereof. 

8. This Agreement and the 1NAS Agreement which it amends constitute the 
entire agreement between the Port Authority and the Perrnittee on the subject matter and may not 
be changed, modified, discharged or extended except by instrument in writing duly executed on 
behalf of both the Port Authority and the Permittee. The Permittee agrees that no representations 
or warranties shall be binding upon the Port Authority unless expressed in writing in the TNAS 
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Agreement or in this Agreement. All prior or contemporaneous understandings, discussions or 
agreements regarding the Wi-Fi Fee are expressly superseded by this Agreement. 

9. As hereby amended, all of the terms, covenants, provisions, conditions and 
agreements of the TNAS Agreement shall be and remain in full force and effect. 

IN WITNESS WHEREOF, the Port Authority and the Permittee have executed 
these presents, as of the date first above written. 

;·--· .... - ... --~·-----I APPROVED 
j 1ERMS FORM 

lv~.1 ~--1 

THE PORT AUTHORITY OF NEW YORK 
AND NEw· .ffiRSEY 

NEW YORK TELECOl\'1 PARTNERS, LCC 

By: Concourse Communications LLC 

B 
/~ ~ -~"----;:04. 

Jon Irwin, Chief Operating Officer 
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(Port Authority Acknowledgment) 

STATE OF NEW YORK ) 
)ss.: 

COUNTY OF NEW YORK ) 

On the 7#. day of !='~~ , 2007, before me personally came 
JOHN 1)1.Al"IOIZE , to me known, who, being by me duly sworn, 

did depose and say that he resides at (),16 MAOIS.Oi'J A11'6l'JIIG1 Ne-I YOll.l(. 1tJ'/ 10010 
; that he is th~ c»EFTa»Jol•UGy lf'RCllC of The Port Authority of New 

York and New Jersey, one of the corporations described in and which executed the 
foregoing instrument; that he knows the seal of said corporation; that the seal affixed to 
said instrument is such corporate seal; that it was so affixed by order of the 
Commissioners of said corporation; and that he signed his name thereto by like order. 

RONALD M. SENIO 
Nnwy Public, State 111 New Ynrl< 

No. 02SE463644~ 
flualilied In New York County 

Cnmmission E,q,ires On June 30, 20 !!? (notarial seal and stamp) 

(Limited Liability Company Acknowledgment) 

OFFICIAL SEAL 
DENISE M LEWIS 

NOTARY PU8llC · STATE OF IU.INOIS 
~COlf'ISSION E><PIRES:0912M18 

yotru:i)seal and stamp) 

I ,, / .. / 
. /'' 
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Agreement No. AX-713 Supplement No. 4 

SUPPLEMENTAL AGREEMENT NO. 4 TO 

TELECOMMUNICATIONS NETWORK ACCESS AGREEMENT 

dated as of August 26, 1999 

by and between . 

THE PORT AUTHORITY OF. 
NEW YORK AND NEW JERSEY 

and 

NEW YORK TELECOM PARTNERS1 LLC 

for Portions of the World Trade Center, 
New York, New York 

~ This Supplemental Agreement No. 4 ls dated as of July 21, 2014 
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SUPPLEMENTAL AGREEMENT 

This SUPPLEMENTAL AGREEMENT (this "Su1llllement1
~ Is made as of July 21, 

2014 by and between THE PORT AUfflORITV OF NEW YORK AND NEW JERSEY (the 
"Port Authority") and NEW YORK TELECOM PARTNERS, LLC (the 11Pennitt~'~. The 
Port Authority and the Pennittee are sometimes referred to individually as "Party" or together as 
the "Parties". 

WITNESSETH, that: 

WHEREAS, the Port Authority and the Permittee heretofore and as of August 26, 1999 
entered into an agreement identified by the Port Authority as Agreement Number AX-713 (the 
"Origiqal Agreement"), as supplemented and amended by (i) that certain Supplemental 
Agreement dated as of March 28, 200 I by and between the Port Authority and the Pennittee 
("Prior SyppJt'lment No, 1 '~, (ii) that certain Supplemental Agreement dated as of June 30, 2002 
by and between the Port Authority and the Pennittee (''Prior Supplement No. 2") and (iii) that 
certain Supplemental Agreement dated as of November 30, 2006 by and between the Port 
Authority and the Pennittee ("Pdor Supplement No. :}": the Original Agreement. Prior 
Supplement No. I, Prior Supplement No. 2 and Prior Supplement No. 3 are collectively referred 
to herein as the ''INAS Agreement"), covering certain privileges and obligations with respect to 
the installation, operation, and maintenance of a wireless telecommlmications network access 
system at Port Authority facilities, including the certain property then constiMlng a facility of 
commerce commonly known as the World Trade Center, all as more particularly described in the 
TNAS Agreement. 

WHEREAS, as a result of the terrorist attacks of September 11, 2001, all of the 
buildings, structures1 and improvements then constituting the World Trade Center were 
destroyed. 

WHEREAS, a master plan for the redevelopment of the World Trade Center (the 
"Master Plan") has been developed, which provides for, among other things, the construction of 
the following buildings and improvements on the World Trade Center site: the property to be 
commonly kndwn as One World Trade Center, the property to be commonly known as Two 
World Trade Center ("2 WTC'\ the property to be commonly known as Three World Trade 
Center, the property to be commonly known as Four World Trade Center, the property to be 
commonly kn6wn as the Retail Pretnises (the "Re.mil Premises") and the property to be 
comtnonly known as the Transportation Hub (the "Transportation Hubn), all as more specifically 
identified on the Master Plan attached hereto as Exhibit A. 

WHER:EAS, in light of the redevelopment of the World Trade Center generally in 
accordance with the Master Pl~, the Port Authority and the Permittee desire to amend and 
supplement tho TNAS Agreement to further and more specifically set forth the rights and 
obligations of' the Parties with respect to the development, instaUation, operation and 
maintenance of a multi-wireless service, neutral-host Distributed Antenna System (as more 
specifically defined herein, the "QAS System'? and Wireless Local Area Network (as more 
specifically defined herein, the "W:l~Fi System'? across a common fiber backbone (as more 
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specifically d~fined herein, the "Fiber Backbone") in certain designated areas of the World Trade 
Center and to· otherwise amend and supplement the TNAS Agreement ns more speclfically set 
forth in this Supplement. This Supplement is not intended to amend any of the provisions of the 
'INAS Agreement as to Port Authority facilities other than the World Trade Center. 

j 

NOW~ THEREFORE, for and in consideration of the covenants and mutual agreements 
herein contained, and effective as of the Commencement Date, the Port Authority and the 
Pennittee hereby agree as follows: 

ARTICLE I 

DEFINITIONS 

Whene;ver used in thls Supplement, the following terms shall have the respective 
meanings specified in this Artigle l. For the avoidance of doubt, in the event any term defined 
below is defined differently herein than In the TNAS Agreement, the definition contained in the 
TNAS Agreement shall apply for purposes of the TNAS Agreement and the definition below 
shall apply for purposes of this Supplement (except as otherwise specifically provided). Other 
capitalized tenns which are used in this Supplement but not otherwise defined herein shall have 
the respective meanings given to such tenns in the Original Agreement. 

1.1 112 WTC" shall have the meaning set forth In the introductory paragraphs of this 
Supplement. : 

1.2 f'Allowable Deductions" shall mean, collectively, the DAS Allowable Deductions 
and the WI-Fi Allowable Deductions. 

1.3 !'Annual Perj<J51" shall mean a calendar year commencing on January 1 and ending 
on December 31. The period from the date upon which the System or any portion thereof is first 
operational and capable of providing the DAS Service and/or WI-Fl Service to the next occurring 
December 3 I shall be the first Annual Period and the next Annual Period from January l to 
December 31 shall be the second Annual Period and so forth, Jf the date on which the Tenn of 
this Supplement ends is other than December 31, the fmal Annual Period shall be the period 
from January 1 of the year in which the Term of this Supplement ends to the date on which the 
Term of this Supplement ends. 

1.4 \'Bas~ Infrastructure Costs Reimbursement" shall have the meaning set forth in 
Section 8.2. 1. 

l .S · "Base Net Present Value Amount" shall huve the meaning set forth in 
Section l 1,,.11.2. 

t .6 "Base Unnmqrtized Capital Amount" shall have the meming set forth in 
~; 

J. 7 i'Boing2" shall have the meaning set forth in Section 12.1. 

1,8 ~fCapital Costsn shall have the meaning set forth in Section 8.5. 
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1.9 "Carder Agreement" shall have the meaning set forth in Section 6.1. 

1.10 .. "Canjer User Alternative Perform@ce Regyirement" shall have the meaning set 
forth in ~ection 4.1.l(a)(iii), 

1.11 "Carrier Users'> shall mean any current or future wireless services providers 
offering communications services to the public, including cellular, personal communications 
service (PCS), specialized mobile radio (SMR), paging, commercial mobile radio service 
(CMRS), wireless broadband, tefematlcs and wireless data, that hold a valid FCC authorization 
and which are party to a Carrier Agreement. 

l .12 : "~ommencement DaJ.§,, shall mean the date first set forth above. 

I. 13 . uDAS Allowable Deductions" shall mean the following with respect to the DAS 
System: (i) any federal, state or municipal truces or fees separately stated and collected from 
customers and directly payable to the respective trucing or tnW1icipal authority by the Permittee to 
the extent actually paid by the Permittee (excluding any true rebates); (ii) verifiable refunds made 
by the Pennittee to customers because of unacceptable or unsatisfactory goods or services. to the 
extent actually refunded by the Pennlttee; (iii) any Capital Cost reimbursements received by the 
Pennittee from Carrier Users (including reimbursements received by the Permlttee solely as a 
"pass-through~' for payment to already participating Carrier Users), up to the total amount of 
such Capital . Costs actually expended by the Permittee (provided that, for purposes of 
determining DAS Allowable Deductions, such amounts shall include the Pennlttee's internal 
costs of project management without markup and a customary market-based management fee or 
profit, each as may be agreed by the Permittee and the Port Authority from time to time) plus the 
DAS Capital 'Costs Recovery, provided that (l) the Port Authority may reasonably review 
Carrier User Capital Cost reimbursement proposals and payments received for Capital Cost 
reimbursements and (2) any such fees and costs reimbursements are reasonable and market 
based; (iv) any Capital Cost reimbursements by Carrier Users received as part of fulfilling In~ 
Kind Services, up to the total amoW1t of such Capital Costs actually expended by the Permittee; 
(v) any Capital Cost reimbursements received as part of defraying any allocated Port Authority 
Base Infrastructure Costs, up to the total amount of such Capital Costs actually expended by the 
Pennittee; and (vi) any reimbursement of Port Authority Operating Costs by the Permittee, up to 
the total amount of such reimbursements actually made by the Permittee for which the Permittce 
is not relmburs_ed by Carrier Users. 

t.14 ·HDAS Capital C.2ms Recovery" sha11 have the meaning set forth In ,Section 8.5. 

1.15 ·"DAS Designated Coverage Areas" shall mean those portions of the WTC Site 
indicated on the plans attached hereto as J3xhibit B·1 to which the Pennittee is required to 
design, Install, ;operate, maintain, market and otherwise provide the DAS System. 

1.16 ·.11QAS Gross Revenue1t shall mean all monies or other consideration received or 
receivable, paid or payable, caBh or credit, regardless of collection in the case of the latter (unless 
any such credit amount ls ultimately deemed uncollectible in accordance with generally accepted 
accounting principles), to or by the Permittee with respect to the DAS System on (I) all sales of 
merchandise and services, such as advertising and promotional sales, whether retail or wholesale, 
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derived from the operation of the DAS System at the WTC Site regardless of when or where the 
order therefore ls received and (ii) any other receipts, credits, rebates, allowances, or revenues of 
any type arising out of or in connection with Permittee's operation of the DAS System at the 
WTC Site (excluding any monies or other consideration received, paid or payable to or by the 
Pennittee from Wl~Fi off-loading of cellular data or other fonn of data transmission or 
information sharing from the DAS System to the Wf .. FI System), including but, not limited to, 
branding fees, marketing fees, merchandising fees, promotional allowances, retail di splay 
allowances an'd any type of ancillary advertising or product placement fees/allowances and all 
other transactions, whether placed by telephone, via internet, in person, or by mail (including e­
mail) and all charges or other fees charged by the Permlttee with respect to tho DAS System, 
without any deductions for credit card dlscoWlts or thefts. In addition, any outside contributions 
for Capital Costs received by the Permlttee with respect to the DAS System in excess of the 
actual amount expended by the Pennittee for such Capital Costs shall constitute DAS Oross 
Revenues, except to the extent any such excess contributions are paid or refunded to the Carrier 
Users pursuant to the requirements of the applicable Carrier Agreement. 

1.17 ·"!M,S Net Income'' shall mean, for each Annual Per~od during the Tenn, the DAS 
Gross Revenues for such Annual Period less DAS Allowable Deduotlons for such Annual 
Period. 

1.18 41DAS fhase I Area&" shall mean those portions of the DAS Designated Coverage 
Areas identified on the plans attached hereto as J:!,xJµbit B"l as "DAS Phase I Areas". 

1.19 "DAS Phase 2 Are11s11 shall menn those portions of the DAS Designated Coverage 
Areas identified on the plans attached hereto as Exhibit B·l as "DAS Phase 2 Areas11

• 

1.20 ·"DAS Phase 3 Areas" shall mean those portions of the DAS Designated Coverage 
Areas Identified on the plans attached hereto as flxhibit B-1 as "DAS Phase 3 Areas". 

1.21 ·!'DAS Phqse 4 Areas" shall mean those portions of the DAS Designated Coverage 
Areas identified on the plans attached hereto as Exhibit B-1 as "DAS Phase 4 Areas". 

' 
1.22 i'DAS Serylce" shall mean the transmission or reception of wireless 

telecommunloa.tions signals to or from DAS Users. 

1.23 ~'DAS System" or "Distributed Antenna SY.Stem" shall mean a spatially separated 
network of ruyennas, fiber optic cable strands and other associated equipment designed to 
provide radio frequency coverage at the WTC Site within the Designated Coverage Areas for use 
by multiple Wireless Carriers pursuant to the terms of this Supplement. The terms uoAs 
~'' and .<'Distributed Antenna Syst~m" shall include the Temporary System for the 
applicable temporary periods contemplated pursuant to this Supplement, 

1.24 HQAS System Performanc~ Standard" shall mean the Permanent DAS System 
Performance Standard or the Temporary System Perfonnance Standard, as applicable. 

. 1.25 "DAS Usern'' shall mean the general public, visitors~ tenants and other endwuser 
customers of Carrier Users using mobile or portable devices located at or within the WTC Site, 
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1.26 "DAS Variable Fee" shall have the meaning set forth In Section 8.1. l. 

1.27 · "Designated Coverage Areas" shall mean the DAS Designated Coverage Areas 
and the Wi-Fl Designated Coverage Areas. 

) 

1.28 : "Electricity Consumption ond Demand" shall have the meaning set forth In 
,Section 9, l. l. i ' 

1.29 : "FCC" shall mean the Federal Communications Commission. 

) .30 . "Fiber Backbom,1
' shall mean the conunon fiber optic cable strands used within 

the DAS System and Wi·Fi System, but shall not include excess fiber capacity deployed by the 
Pennlttee In accordance with this Supplement for other purposes. 

1.31 11First Additional Base Infrastructure Costs Reimbursement" shall have the 
meaning set forth in BecUon !l,2J, 

1.32 "Orapd Opening Milestone11 shall have the meaning set forth on Exhibit R 
attached hereto. 

1.33 "Grand Opening Milestone Default" shall mean a failure by the Pennittee to meet 
the Grand Opening Milestone. 

1.34 i'Gross Revenyes" shall mean, collectively. the DAS Gross Revenues and the Wi­
Fi Gross Revermes. 

t.35 ;,HVAC Consumpt!gn and ~mand" shalt have the meaning set forth In 
SeotiQn 9.2.1. : 

I 

1.36 '.'HYAC Service" shall have the meaning set forth ln Section 9.2. 

1.3 7 "In-Kind Smiccs" shall have the meaning set forth in Section 5.1. 

1.38 "Jnfrastrucnu:e Costs Reimbursement" shall have the meaning set forth in 
Sectjon 8.2,3. 

t .39 "Jnfrastructure Reimbursement Cre4i111 shall have the meaning set forth in 
~ection 8,3. 

l .40 "Initial Scbs,dule MilestoM" shall have the meaning set forth in S~tiQn 7.3. 

1.41 ''Initial Temoorary System Arel!!!° shall mean those portions of the DAS 
Designated Coverage Areas identified on the plans attached hereto as Exhibit B-2 as "Initial 
Temporary Sys~em Areas11

• 

1.42 '~ajor Defuult" shall have the meaning set forth in Section 11.4. 

1.43 11Major Default Notice" shall have the meaning set forth In S£<;tion 11,4. 

s 
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1 .44 "Master Plan" shall have the meaning set forth in the introductory paragraphs of 
this Supplement. 

J.45 '~L Incoape" shall mean, for each Annual Period during the Term, Gross 
Revenues for such Annual Period less Allowable Deductions for such Annual Period. 

I ,46 "Non~Cyrable Default" shall have the meaning set forth in Sootion 11,~. 

I .47 ·'~11 shall have the meaning set forth in Seotjon 14,5. 

1.48 ;0 off ~Peak Iime~" shall mean times that are not Peak Times. 

1.49 :"Other Qs,fjrnlt" shall have the meaning set forth in Section 11.5. 

1.50 "Qfue1 IJefault Notice" shall have the meaning set forth in Section 11.5. 

1.5 I 0QFAC" shall have the meaning set forth In Section 14,2.l, 

1.S2 110riginal Agreement" shall have the meaning set forth in the introductory 
paragraphs of this Supplement 

1.53 110ther Temporary System Areas" shall mean those portions of the DAS 
Designated Coverage Areas identified on the plans attached hereto as Exhibit B-2. as "Other 
Temporary System Areas". 

1.54 "~" and ''Parties" shall have the meaning set forth in the introductory 
paragraphs of this Supplement. 

1.55 "Peak Times" shall have the meaning set forth in Section 4.JJ(ru(2), 

1.56 11Perfonnance Standard Ylolatlon" shall have the meaning set forth in Section 4.4. 

1.57 \'Period" shall have the meaning set forth in Section 13.I or Secti9p 13,2, as 
applicable. 

1.58 11.eennanent DAS Syst~m Performance Standard" shall have the meaning set forth 
in Section 4.1.1.(ru(i). 

1.59 ','Pennittee" shall have the meaning set forth in the introductory paragraphs of this 
Supplement. 

1.60 ':'PQint 9f Interface" shall mean locations within the WTC Site where System 
equipment connects with cable and conduit. 

1.61 "Port Authority" shall have the meaning set forth in the Introductory paragraphs 
of this Supplement. 

1.62 "fort Authority ,Base lnfrastructu~" shall have the meaning set forth in 
Section 8.2. 
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1.63 "Port Auth,oritv Dark Fib~['' shall have the meaning set forth in Section 3,1,4(a). 

1.64 "Port Aufuorltv Qperatins Costs" shall have the meaning set forth in Se9tion 8.4. 

1.65 "Prior Su1mlement No. l" shall have the meaning set forth in the introductory 
paragraphs of this Supplement. 

1.66 , "Prior Supplement No. 2,, shall have the meaning set forth in the introductory 
paragraphs oflhis Supplement. 

1.67 11~ior Sup.nlement No. 3" shall have the meaning set forth in the Introductory 
paragraphs ofthis Supplement. 

t .68 "Qh.Q" shall have the meaning set forth in ,Sru)tion 7.2.2, 

1.69 "Representative" shall have the meaning set forth in Section 14,2.2. 

1. 70 11Retai1 Premises" shall have the meaning set forth in the introductory paragraphs 
ofthls Supplement. 

1.71 "Retall Schedule Mllestone11 shall have the meaning set forth in Section 7.3. 

1. 72 41Schedule Milestone Default" shall have the meaning set forth in Section 11 J. 

l. 73 "Second Additional Base Infrastructure ~osts Reimbursement" shall have the 
meaning set forth in Section 8.2.3. 

1.74 "Signal Level Range" lihall have the meaning set forth in Section 4,1.l(a)(l). 

1.75 "Standard Access Offetlng" shall have the meaning set forth in Section 6,2. 

l.76 :"Summary Basis of Design" shall mean the summary basis of design attached 
hereto as Exhibit C. 

1. 77 •"Supplement" shall have the meaning set forth in the introductory paragraphs of 
this Supplement. 

l.78 "~!fil:rt shall mean the DAS System) Wi-Fi System, and the Fiber Backbone at 
the WTC Site. 

1.79 "System }!tans and Specifications" shall mean those certain plans and 
specifications for the System listed on Bxldblt B. 

1.80 "System Perfqnnance SJMdard'1 shall mean the DAS System Perfonnance 
Standard and the Wi·Fi System Perfonnance Standard. 

1.81 11Sy~tem Operations" shall mean the installation, operation and maintenance of 
the System as provided In this Supplement. 
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1.82 '"S:¥stem SpecU]cations" shall have the meaning set forth in Section 3.1. 

1.83 . "Temporary System" shall mean the spatially separated network of broadband 
antennas (known as "donor sites") installed above grade on masts at the WTC Site for the 
purposes of communicating with the wireless (WSP) macro sites in the surrounding 
neighborhood to provide DAS Service to the Temporary System Areas. Such donor sites will be 
cabled in conduit to the appropriately located DAS System repeater room(s) and, in tum, connect 
to amplified electronic "repeaters" connected to the below-grade DAS System ante1mas. The 
Temporary System shall initially be comprised of two (2) donor sites, although more donor sites 
may be added by good faith agreement of the Parties as necessary to provide DAS Service to the 
Temporary System Areas. 

1.84 "]'emporru:y System ,Areas" shall mean the Initial Temporary System Arens and 
the Other Temporary System Areas. 

1.85 ''Temnorary System Perfotrnance Stnndar<t" shall have the meaning set forth in 
Section 4.1.1 (ru(ii.}. 

1.86 1':[.erm of this Supplement" shall have the meaning set forth in Section 11, J. 

J .87 11'.fNAS Agreemerit" shall have the meaning set forth in the introductory 
paragraphs of this Supplemen~ as the same may have been further amended or supplemented as 
of the Commeitcement Date. 

I.88 ''Transportation Hub" shall have the meaning set forth in the introductory 
paragraphs of this Supplement. 

1.89 15Under Covered Areastt shall have the meaning set forth in Section 4. t. l(a)(l) . 
. 

1.90 ;11Vllriable Fees" shall have the meaning set forth In Section 8.1.2. 

1.91 ·~'Violation Fee" shall have the meaning set forth In Section 4.4.1. 

1.92 ltWi-Fi" shall mean a wireless signal used to· connect interoperable devices such 
as laptop computers, smart phones and other similar equipment to a local area network. 

1,93 "Wi-Fi Allowable Deductions" shall mean the following with respect to the Wi-Fi 
System: (i) any federal. state or municipal taxes or fees separately stated and collected from 
customers and directly payable to the respective taxing or municipal authority by the Pennittee to 
the extent actually paid by the Pennlttee (excluding any tax rebates); (Ii) verifiable refunds made 
by the Pennittee to customers bwause of unacceptable or unsatisfactory goods or services, to the 
extent actually refunded by the Pennlttee and (iii) any reimbursement of Port Authority 
Operating Costs by the Permittee, up to the total amount of such reimbursements actually made 
by the Pennitte,e for which the Pennittee is not reimbursed by any other party. 

l .94 u)Yj-Fi Cqpital Costsj\ecove[}!" shall have the meaning set forth in ~ection 8.5. 
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1.95 '4:Wl·Fi De$1gnated Coverage Areasn shall mean those portions of the WTC Site 
indicated on the plans attached hereto as Exhibit B-3 to which the Permittee is required to 
design. Install; operate, maintain, market and otherwise provide the Wi-Fi System. 

1.96 ''Wi-Fi Gross Revenues" shall mean all monies or other consideration received or 
receivable, paid or payable, cash or credit, regardless of collection in the case of the latter (unless 
any such credit amount ls ultimately deemed uncollectible in accordance with generally accepted 
aet0untlng principles), to or by the Permittee on (i) aJl sales of merchandise and services, such as 
advertising ruid promotional sales, whether retail or wholesale, derived from the operation of the 
Pennittee's activities at the WTC Site regardless of when or where the order therefore is received 
and (ii) any other receipts, credits, rebates, allowances, or revenues of any type arising out of or 
in connection with the Perrnittee's operations at the WTC Site, including hut. not limited to, Wiu 
Fi offloading of cellular data or other form of data transmission or infonnation sharing from the 
DAS System to the Wi~Fi System, branding fees, marketing fees, merohnndislng foes, 
promotional o.llowances, retail display allowances and any type of ancillary advertising or 
product placement fees/allowances and all other transactions, whether placed by telephone, via 
internet. In person, or by mail (including e-mail) and all charges or other fees charged by the 
Pennittee, without any deductions for credit card discounts or thefts, provided, however, that Wi­
Fi Gross Revenues shall not include DAS Gross Revenues. In addition, any outside 
contributions for Capital Costs received by the Permittee with respect to the Wi-Fi System In 
excess of the actual amount expended by the Permittee for such Capital Costs shall constitute 
Wl~FI Gross Revenues, 

1.97 "Wi-Fi Net Income" shall mean, for each Annual Period during the Term, the WI­
Fl Gross Revenues for such Annual Period less WlwFi Allowable Deductions for such Annual 
Period. 

1.98 :'1Wi·FI Seryige'1 shall mean the transmission or reception of wireless internet 
signals to or from Wi-Fi Users. 

I 

1.99 ~1Wi-Fi System" shall mean the wireless local area network designed, Installed, 
operated, main'tained, and marketed by the Permittee at the WTC Site pursuant to the terms of 
this Supplement. 

1.100 ."Wi"Fi System Performance Standard" shaU have the meaning set forth in 
Section 4.1.2(9). 

I 
1.101 ~'WI-Fi Users" shall menn the general public, visitors, tenants and other end-user 

customers using mobile, portable or computer devices at or within the WTC Site. 

1.102 :CWi~Fi Variable FQ~" shall have the meaning set forth in Section 811,2. 
' 

1.103 i,world Trade Cen~' shall mean that certain parcel of land bounded by and 
located within the area encompassed by the comer of Vesey Street and West Street moving east 
toward Church Street, south on Church Street to Liberty Street, west on Liberty Street to 
Greenwich Street, south on Greenwich Street to Albany Street, west on Albany Street to 
Washington Street, north on Washington Street to Cedar Stroot, west on Cedar Street to West 
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Street and n011h on West Street to Vesey Street, located In the Borough of Manhattan, City, 
County and State of New York and commonly referred to as the World Trade Center. 

1.104 "WTC Site,, shall mean those portions of the World Trade Center which comprise 
the Designated Coverage Areas. 

l .105 "WTC Teo.nl.nation Amount" shall have the meaning set forth in Section 11.11.5. 

1.106 "MQR" shall have the meaning set forth in Section 7.2.1. 

ARTICLE fl 

SCOPE OF AGREEMENT 

2.1 Relationship to TNAS Agreement. This Supplement embodies the entire 
agreement and understanding between the Port Authority and the Pennittee with respect to the 
World Trade Center and supersedes all prior agreements and understandings between the Parties 
relating to the Port Authority facilities at the World Trade Center. Notwithstanding anything to 
the contrary set forth in the TNAS Agreement, the TNAS Agreement shall only apply to the 
World Trade Center and any portion thereof as and to the extent specifically provided in this 
Supplement, Xn furtherance of the foregoing, and for the avoidance of doubt, (I) the TNAS 
Agreement shall be and hereby is superseded in its entirety solely with respect to the World 
Trade Center ·and shall be of no further force and effect with respect thereto except as 
specifically inc;orporated herein and (ii) the Pennittee shall have no rights or obligations with 
respect to any portion of the World Trade Center other than those portions of the World Trade 
Center which comprise the Designated Coverage Areas, and only to the extent set forth herein. 
The remaining provisions of the TNAS Agreement unrelated to the World Trade Center shall be 
unaffected by this Supplement, except to the extent expressly provided in Sections l l. J and 
llJ.Q, 

ARTICLE ID 

THE SYSTEM 

3.1 DAS Syatem. Wi~Fi System, Fiber Backbon~. The Pennittee shall have the right 
and obligation to design; install, operate, maintain, and market at the WTC Site (i) a custom· 
designed DAS System for shared use by Carrier Users and (li) a custom-designed Wl·Fi System, 
each on the t~nns and in accordance with the applicable specifications set forth in this 
Section 3.1 (collectively, the 11System Sp(feifioationa") and the System Performance Standard, in 
a manner so as to provide service to the Designated Coverage Areas and otherwise in accordance 
with the tenns · of this Supplement. The Permittee shall design the System to be world-.class, 
comprehensive~ flexible and scalable and in a manner which will, at a minimum, limit potential 
service loss, allow for routine maintenance and upgrading to prevailing professional standards, 
reasonably accommodate future uses and reasonably limit total cost of the System and its 
operations through the use of prudent design alternatives. 

I 

3.1.1 QAS System SpeclffoBtions. The Permittee shall design the DAS System to 
address conunercially reasonable design needs, standards and requirements of the Port Authority 
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and Carrier Users, provided, however, that at a minimum, the DAS System shall reasonably 
accommodate the future participation of additional Carrier Users, even if such Carrier Users do 
not Initially participate. The DAS System will be an easy-to-scale, fiber-based, reasonably 
future-proof system with system-wide availability of 99.5% or greater for all core components. 

3.1.2 Wi-Fi S:ystem Specifications. The Permittee shall design the Wi-Fi System 
to address commercially reasonable design needs, standards and requirements of a state of the art 
commercial Wi-Fi System intended to service the needs of anticipated current and future general 
public and private enterprise WI-Fl Users. The WI-Fl System will be an easy-to-scale, fiber· 
based, future-proof system with system-wide availability of 98% or greater for all coro 
components, an further described below. Permlttee shall ensure that the Wl·Fi System will at all 
tim.es meet or exceed Industry standards. 

3. l.3 I:ft,er Backbone Specification~. The Permittee shall design the Fiber 
Backbone to include a minimum of twelve (12) fiber strands to meet the design, spare strands 
and growth requirements of the System and to permit the provision of the excess capacity and 
additional servlces required pursuant to this Supplement. 

3.1.4 Excess Capncit}!. 

; (a) The Pennittee shall design, deploy and install, as part of the 
System1 additional fiber optic capacity as so--called dark fiber strands in an amount equal to one 
hundred percent (100%) of the minimum design capacity In the distribution routes designated by 
the Port Authority (the "Port Authority Dark Fiber''). The Port Authority Dark Fiber may be 
used by the Port Authority, its affiliates, assignees, designees, licensees, lessees and any other 
Person designated by the Port Authority for any pwpose, provided thnt such utilization does not 
(i) compromise the functionality of the System or (ii) violate nny exclusive rights granted to the 
Pennittee pursuant to this Supplement. 

(b) The Permittee shall have the non-exclusive right to offer excess or 
overbuHt fiber capacity other than the Port Authority Dark Fiber on a non-diwriminotory basis 
for use by Cartjer Users (or other third parties approved by the Port Authority in writing) within 
the Designated Coverage Areas, and any amounts received or payable to the Permittee on 
account of such use shall constiMe DAS Gross Revenues. Nothing in this Supplement shall 
restrict the rights of the Port Authority to offer fiber capacity for use by third parties including, 
without limitation, the right to offer such capacity in competition with the Pennlttee, provided 
that such capacity is not used by any third party for: (i) DAS Service available to the general 
public within the Designated Coverage Areas or (ii) Wi·Fi Service available to the general public 
within the public areas of the Transportation Hub, except as provided in Section 4.l.2. 

3.2 periodic Mitetin&§. Senior representatives of the Permittee shall meet with the 
Port Authority on a monthly basis (or more frequently upon the Port Authority's reasonable 
request) from and after the Commencement Date until the completion of the Initial System 
Construction Work and quarterly thereafter (or at suoh other times as may be specified by the 
Port Authority) to discuss design, construction, operational und fmancial performance and any 
oUter mntters reasonably requested by the Port Authority. At such meetings, the Pennittee's 
representatives· shall discuss, among other things, (i) the impact of any changes In the wireless 
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c.ommunicatlo
1
ns lndush')\ (ii) the financial and operational performance of the System and (iii) 

any steps the ·Pennittee Is tal<lng to assure that all appropriate technological developments are 
incorporated jnto the System on an ongoing basis. The Permittee shall prepare minutes 
following eac~1 such meeting, deliver copies of all minutes to the Port Authority and maintain a 
minute book 9ontaining all of the minutes (which minute book shall be available to the Port 
Authority upo~ advance notice). Meetings may be conducted either by phone, video-conference 
or in person at a location in New York City. At the request of the Port Authority, the Permittee 
shall invite the architect(s) and/or contractor(s) for the Initiation System Construction Work to 
attend such meetings. In addition, the Pennittee shall notify the Port Authority and invite the 
Port Authority's attendance at and participation in meetings material to the design and 
implementation of the Sys~m and the development of business terms of Carrier Agreements. 

3.3 Applicable Provisions of the TNAS Agreement: Port Amhorlty's Right of 
Relocatioh. Section 15 of the Original Agreement shall be and hereby Is incorporated in this 
Supplement ar.td made applicable to the WTC Site as if fully set forth herein. except that, for 
purposes of this Supplement, (I) the capitalized terms used within such provisions shall have the 
applicable meanings given to such terms in Miele I of this Supplement if so defined therein 
(otherwise, such capitalized tenns shall have the applicable meanings given to such terms in the 
Original Agre~ment), (ii) the phrase "this Agreement" or "hereunder" as used in any such 
provision shall. be construed to refer to this Supplement and (iii) the references to "Section 711 as 
used In Sectio11 JS(e) of the Original Agreement shall menn Section 1 of the Orlgbtal Agreement 
as incorporated in this Supplement pursuant to Section 7 .1. 

! 

3.4 Syst~m Upgrade§, 
\ 
'.3.4.1 '111e Permittee shall, at no cost to the Port Authority, promptly upgrade the 

DAS System upon the request of any Carrier User in accordance with the applicable Carrier 
Agreement anU the Wi-Fi System as emerging tectmological advances become eommerclnlly 
operable in wo·rJd-class transportation facilities. 

3.4.2 Subject to the Port Authority and Pennlttee negotiating in good faith the 
terms and conditions for an upgrade, the Permittee shaJI upgrade the System upon request by the 
Port Authority (or the Port Authority on behalf of the net lessee of the Retail Premises) from 
time to time so that the Port Authority, such retail net lessee and thelt respective tenants may 
avail themselves of technological advances In communication services. 

3.S Port Authority E:x;pansion Right. At the Port Authority's request, the Permlttee 
shall provide internal staff resources to the Port Authority at no cost to the Port Authority to 
evaluate the System or any portion thereof to be extended Into select and limited areas of the 
WTC Site beyond the Designated Coverage Areas. lf the addition of such areas will not 
compromise the applicable System Specifications and System Performance Standard, the Port 
Authority, at its sole cost and expense, may direct the Permittee to expand the System or such 
portion thereof. Any benefit derived from said expMsion will accrue solely to the Port 
Authority. 
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ARTICLE IV 

PROVISION OF DAS AND WI~FI SERVICE 

4.1 : Pennittee1s Service Obligations. The Permittee shall install, deploy, operate and 
maintain the System in a manner such that the Wi-Ff Service and DAS Service, respectively, are 
provided to the Designated Coverage Areas in accordance with the provisions of this 
Supplement. 

4.1.1 .OAS Service. Subject to the Port Authority's rights under Section 7.3, the 
Permittee shall have the exclusive right to install, Qperate, maintain and m111ket the DAS System 
within the Designated Coverage Areas, except that If (i) the Port Authority or the retail net lessee 
wishes to expand the areas where cellular communications are capable of transmission and 
reception beyond the Designated Coverage Areas and (ii) the Pennittee Is unable or unwilling to 
expand such areas on terms and conditions, including allocation of costs, that are reasonably 
acceptable to the retail net lessee and the Port Authority, as applicable, then the retail net lessee 
and/or the Port Authority may expand such areas directly or through a third-party without 
violating any rights of Permittee, provided such expansion does not Impact the operations of the 
System. The OAS System shall enable each Carrier User to provide current and future DAS 
Service to its respective DAS Users within the DAS Designated Coverage Arens pursuant to and 
in accordance '.with the appJ!cable Carrier Agreement and otherwise in accordance with the 
standards and r;equlrements set forth in this Section 4.1. l. 

(a) DAS System Performance Standarg. 

(i) Pennnnent DAS System. Except as otherwise expressly 
provided in this Section 4.1.1. the Pennittee shall, after connection to the DAS System by a 
Carrier User, operate the DAS System at the WTC Site in accordance with a performance 
standard (the l'Pennanent DAS System Perfonnnnc.e Standard'') that is the greatest of (i) 
prevailing commercial performance standards for a state of the art DAS System utilized in a 
world-class mixed use facility (provided that if the Port Authority contends that the DAS System 
does not comply with such prevailing commercial perfonnance standards and the DAS System 
would require I upgrades or improvements to comply with such standards, the Pennittee's 
obligation to make such upgrades or improvements to bring the DAS System into compliance 
shall be subject to the Port Authority and Pennittee negotiating in good faith the tenns and 
conditions for any required upgrades or improvements) and (ii) the following detailed standards: 

(A) DAS System coverage within 95% or greater of the 
DAS Designated Coverage Areas shall have signal levels at -65dBm (above grade) or -75dBm 
(below grade) or better at all times (collootively, the ".Signal Level Range"). In the event certain 
DAS Designated Coverage Areas meet the Slgual Level Range less than 99.5% of the time, on 
average, as a result of the design of the DAS System or known signal strength limiting site 
conditions, the Permlttee shall Identify such areas (the "Under Covered Areas'~ and specify the 
expected user e~erience for the Under Covered Arens. If the total square footage of the Under 
Covered Areas ls greater than 5% of the DAS Designated Coverage Areas, then the DAS System 
shall be deemed not to satisfy the foregoing detailed standard unless such degraded service is 
caused by failures of Carrier User equipment or other causes outside of the control of Pennittee. 
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(B) The DAS System shall be available (a) 99.9% of the 
time or greater from 7:00 a.m. to 10:00 p.m. dally ("Peak Timea") and (b) 99,S% of the time or 
greater on average during all hours (i.e., Peak Times and Off"Peak Times). If the accumulated 
DAS System downtime during any Annual Period exceeds (y) 0.1 % for Peak Times or (z) 0.5% 
on average during all hours (i.e., Peak Times and Off-Peak Times), Permittee shall be deemed 
not to satisfy the foregoing detailed standard, For the purposes of this Section 4. l. Ul\}(2), 
availability and downtime determinations shall be calculated based on the amount of devices that 
are able to access the DAS System at any time and from time to time, in a mnnner as reasonably 
determined by the Port Authority. For purposes of illustration only, and without limiting the 
right of the ~mt Authority to make reasonable determinations pursuant to the immediately 
preceding sentence, a sample calculation methodology is set forth on Schedule 2 attached hereto. 

(ii) Iemporary System. The Pennittee shall operate each 
Temporary System at the WTC Site so that the Temporary System Areas are provided with DAS 
Service in accordance with the so-called 11301

' protocols promulgated by the International 
Telecommunications Union (the "Temporary System Perfonpance Staml&:d11

) from the period 
commencing upon the connection to such Temporary System by n Carrier User until the 
pennanent DAS System for the applicable area ls delivered, commissioned in accordance with 
appllcnble QAD requirements and fully operational (as applicable) in acoordnnce with this 
Supplement. 

(iii) Qi.m:ler Users. Notwithstanding any provisions of this 
.Se.Qtion 4.1.l(ltl to the contrary, if one (1) or more Carrier Users requires a perfonnance standard 
for the DAS System in its Carrier Agreement that is Inconsistent with the perfonnance standard 
otherwise required herein (such inconsistent standard, the "Carrfor User Alternative Performance 
Requirement''), the Carrier User Altemative Perfonnance Requirement shall constitute the 
applicable System Perfonnance Standard to the extent of such inconsistency so long as the 
Inconsistent standard is greater than the perfonnance standard otherwise required herein. 

(b) The Permittee shall not pennit any radio signals received or 
transmitted to 6r by any DAS User through the DAS System to be in any electromagnetic radio 
frequency spectrum other than the portion(s) of the electromagnetic radio frequency spectrum 
then·pennitted ; for such use by the FCC or any other govemmental authority pursuant to 
applicable Jaw.· 

(c) In addition to the foregoing, in light of the particular technicnl 
requirements associated with elevators, the Permittee and the Port Authority shall work 
cooperatively to enable DAS Service to be provided to the elevators located within such portions 
of the WTC Si~ apart from those noted in the Designated Coverage Areas, ns may be designated 
by the Port Authority from time to time. 

(d) The Permltt.ee shall operate the DAS System so as to accommodate 
all interested Carrier Users ora a non-exclusive and non-discriminatory basis up to the design 
capacity of the DAS System or the Wi~Fi System, as more specifically provided in the applicable 
Carrier Agreement. 
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4.1.2 Wi-Fi ServiAA, Subject to the Port Authority's rights under Section 7,1, the 
Pennittee shall have (a) the right to install, operate, maintain and market the WI-Fi System 
within the De.signated Coverage Areas and (b) the exclusive right to Install, operate, maintain 
and market the Wi-Fi System and provide Wi-Fi Service within the public areas of the 
Transportation Hub. For the avoidance of doubt, (i) the utilization of any In-Kind Services by 
the Port Authority for any purpose expressly pennftted in this Supplement or that does not 
directly compete with the provision of DAS or Wi-Fi will not be deemed a violation of any rights 
of Permittee, (ii) the Port Authority may provide WI-Fi services for its internal operations and 
public stakeholders, including, but not limited to, police, fire, ambulatory and other such 
emergency service providers, without violating any rights of Permittee and (iii) retail stores, 
restaurants, commercial office lobbies and attractions (including, without limitation, any 
observation deck lobbies from time to time located within One World Trade Center) may install 
and provide their own Wi·Fi services without violating any rights of the Permiltee, provided that 
such tenants utilize a system that wltl not provide Wi-Fi service outside of such tenant's demised 
space or use area except leakage to a de mlnimus extent. In addition, and notwithstanding 
anything contained in this Supplement to the contrary, the Port Authority reserves the right to 
offer or pennit its development pnrtners or tenants to offer premium WI-Fi Service free of charge 
to the public in common areas of the WTC Site in a manner that maintains the economic benefits 
to the Pennittee of the Wi-Fi provisions of this Supplement. Any such free Wi-Fi Service may 
be paid for by: sponsorships or by the Port Authority (or its development partners or tenants). 
Without litnitit1g any of the foregoing provisions of tllis Section 4.1.2. the Port Authority shall 
use commercially reasonable efforts to ensure that any wireless local area network operated by 
the Port Authority within the Designated Coverage Areas does not cause Objectionable 
Interference wfth the Wi~Fi System. 

' 
(a) The Wi~Fi System shall permit the Permlttee to provide current 

and future Wi~Fi services to WI-Fi Users within the Designated Coverage Areas, The Pcrmittee 
shall cause Wi~Fi Service to be available for an unlimited arnowtt of time to each user free of 
charge and at standards comparable that provided by other Wi-Fi providers at other world-class 
facilities within the United States. Permittee shall operate the Wi-Fi System at the WTC Site in 
accordance with a perfonnfltlce standard (the "Wl~Fi System Performance Standard") that is the 
greatest of (i) prevailing commercial performance standards for a state of the art Wi-Fi System 
utilized In a world-class mixed use facility and (Ii) a standard pursuant to which the Wi-Fi 
System is available 98.0% of the time or greater, provided that if the accumulated Wi-Fi System 
downtime duri~g any Annual Period exceeds 2.0% for the Wi-Fi System, Permittee shall be 
deemed not to s!ltlsfy the foregoing detailed standard set forth in this clause (Ii). 

I 

1 (b) The Permittee shall not permit any radio signals received or 
transmitted to or by any Wi-Fi User through the Wi-Fi System to be in any electromagnetic radio 
frequency spectrum other than the portion(s) of the electromagnetic radio frequency spectrum 
then-permitted 'for such use by the FCC or nny other govenunenml authority pursuant to 
applicable law. : 

l 

4.2 Resiliency ReqyhJ}ments. Pennittee shall provide a minimum (4) four hours 
resiliency for ~e System through battery back-up in the Point of Interface room and any certain 
other roorns out.side of the Point of Interface room, including the intennediate distribution frame 
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closets, telecom closets, and equipment closefs in which System components arc located and, 
with respect to· the OAS System, a location in the Transportation Hub. 

4.3 :Tunes to Report and Repair. Upon the occurrence of any event that has an 
adverse effect on the provisions of DAS Service and/or the Wi-Fi Service, the Pennittee shall use 
its best efforts to resolve such adverse effect as soon as practicable. Without limiting the 
foregoing, Permlttee shall additionally comply with the following requirements with respect to 
any such event: 

4.3.l Within four (4) hours after any System~wide, DAS Service affecting and/or 
Wi·Fl Service affeoting outage or interruption, the Permittee shall report the proposed solution or 
resolution regarding such outage or interruption to the Port Authority. The Permittee shall 
resolve such outage and restore service to pre-outage conditions within four (4) hours after such 
notification, except that, with respect to any such outage that is the direct result of a failure of 
Carrier User equipment or infrastructure outside of the control of the Permlttee, the Permittee 
shall be obligated to use best efforts to resolve such outage and restore service to pre-outage 
conditions as soon as possible following suoh notification. 

4.3.2 Within four (4) hours after any partial DAS Service affecting and/or WI-Fi 
Service affecting outage or interruptlon1 Permittee shall report the proposed solution or 
resolution regarding such outage or interruption to the Port Authority. The Permittee shall 
resolve such outage and restore service to pre-outage conditions within eight (8) hours after such 
notification, except that, with respect to any suoh outage that is the direct result of a failure of 
Carrier User ~uipment or infrastructure outside of the control of the Permlttee, the Permittee 
shall be obligated to use best efforts to resolve suoh outage l\lld restore service to pre-outage 
conditions as soon as possible following such notification. 

4.3.3 Within twenty-four (24) hours of any non-service affe-0ting System outage, 
the Pe1mittee ·shall report the proposed solution or resolution regff.fding such outage or 
Interruption to the Port Authority. The Pennittee shall use best efforts to resolve suoh outage ns 
soon as possible in order to minimize risk of a subsequent service-affecting outage, If the 
condition degrades to a DAS Service affecting and/or Wi-Fi Service outage, the response 
standards set forth in this Supplement for such outage shall apply and shall be measured from the 
onset of such service-affecting degradation. 

Notwithstanding the foregoing, electrical service outages to the System will not be 
grounds for waiving the foregoing report and repair requirements. 

4.4 Remedies for System Failures. The Permittee shall, subject to .[ection 1 t.lQ, cure 
any and all failures to meet the applicable System Performance Standard (each, a "Performance 
Standard Violation'~ within 11 fifteen (lS) calendar day period after the earlier of written notice 
thereof shall have been received by the Pennittee or such time as the Permittee has become 
aware of such :.Perfonnance Standard Violation, whicll cure period may be extended for an 
additional thirty (30) calendar day period (or longer, If the oircumstances reasonably require, 
provided that in no event shaJI any such cure period be extend for longer than a ninety (90) 
calendar day period in total) if the Permittee commenres suoh cure within the original fifteen 
( 15) calendar dl'Ay period and continues to diligently pursue completion thereof, 
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. 4.4. I Notwithstanding the foregoing (and regardless of whether the Permittee is 
pursuing or has effected cure), the Permittee shall pay the following amounts (each, a ''Violation 
Fee,,) on account of such Performance Standard Violations to the Port Authority at the time it is 
next obligated to make a Variable Fee payment pursuant to this Supplement (and the same shall 
be deemed fees collectible in the same manner and with like remedies as if such Violation Fees 
were a part of the Variable Fees hereunder): 

(a) For the first Perfonnance Standard Violation resulting in any DAS 
Service affecting and/or Wi~Pl Service affecting outage or interruption lasting more than four (4) 
hours within upy Annual Period, the Violation Fee shall be an amount equal to (a) the Wi~Fi Net 
Income, with respect to such a Perfonnance Standard Violation resulting in a Wi-Fi Service 
affecting outage, and/or the DAS Net Income, with respect to such a Perfonnance Standard 
Violation resulting in a DAS Service affecting outage, as applicable, from (i) the date on which 
such Performance Standard Violation first occurs through (ii) the date upon which the DAS 
Service and Wi-Fi Service have been fully restored. 

(b) For the second and each subsequent Performance Standard 
Violations resulting in any DAS Service affecting and/or Wi-Fi Service affecting outage or 
interruption Ja~ting more than four (4) hours within any Annual Period, the Violation Fee shall 
be on amount ~qual to (a) the WI-Fl Net Jncome, with respect to such a Perfonnance Standard 
Violation resulting In a WI-Fl Service affecting outage, and/or the DAS Net Income, with respect 
to such a Performance Standard Violation resulting in a DAS Service affectittg outage, as 
applicable, from (i) the date on which such Perfonnance Standard Violation first occurs through 
(ii) the date upon which the DAS Service and Wi-Fi Service have been fully restored (b) 
multiplied by two (2)'. 

. The Parties acknowledge and agree that (i) the Violation Fees described 
above are a reasonable estlma.te of and bear a reasonable relationship to the damages that would 
be suffered and costs incurred by the Port Authority as a result of any such Performance 
Standard Violations, (ii) the actual damages suffered and costs incurred by the Port Authority as 
a result of ariy such Performance Standard Violations would be extremely difficult and 
impractical to idetermine and (iii) the applicable Violation Fees shall be and constitute valid 
liquidated damages on account of such Performance Standard Violations. 

; 
».4.2 Within forty-eight (48) hours of any Performance Standard Violation, the 

Pennlttee will :prepare and issue to the Port Authority an analysis and narrative statement that 
outlines the cause of the Performance Standard Violation, the remedies taken by the Pennlttee, 
Carriers Users (with respect to the DAS System) and any other Persons to remedy such outage or 
interruption and improvements planned or undertaken to avoid future Performance Standard 
Violations. 1 

4.5 Applicable Provisions of the TNAS Agreement: Manner of Operation. Section 35 
of the Original Agreement shall be and hereby Is incorporated in this Supplement and made 
applicable to the WTC Site as if fully set forth herein, except that, for purposes of this 
Supp1emen~ (i) the capitalized terms used within such provisions shall have the applicnble 
meanings given to such terms in Article I of this Supplement if so defined therein (otherwise, 
such capitalized tenns shall have the applicable meanings given to such tenns In the Original 
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Agreement), (ii) the phrase "this Agreement" or uhereunder" as used in any such provision shall 
be construed to refer to this Supplement, (iii) the references to "Covered Facilities" as used in 
Section 3S(ill) of the Original Agreement shall mean the WTC Site, (iv) the references to "Gross 
Receipts" as used in Section 35(vi) and (vii) of the Original Agreement shall mean Gross 
Revenues, (iii) the phrase "Paging Carrier User" as used in Section 35(viii) of the Original 
Agreement shall not be incorporated in this Supplement and (v) Section 35(ix) shall not be 
incorporated in this Supplement. 

4.6 Applicable Provisions of the TNAS Agreement: Objectionable lnterferonce. 
Section 46 of the Original Agreement shall be and hereby ls incorporated in this Supplement and 
made applicable to the WTC Site as if fully set forth herein, except that, for purposes of this 
Supplement, (i) the capitalized tenns used within such provisions shall have the applicable 
meanings given to such terms in A,tiiQl!i...l of this Supplement if so defined therein (otherwise, 
such capitalized tenns shall have the applicable meanings given to such tenns in the Original 
Agreement), (ii) the phrase "this Agreement" or "hereunder" as used in any such provision shall 
be construed to refer to this Supplement, (iii) the phrase "Paging Carrier User" as used In Section 
46 shall not bc:t incorporated In this Supplement and (iv) Section 46(e) shall not be incorporated 
in this Supplement. 

4.7 On-Site Staff. At the Port Authority's option, the Permittee shall maintain, at its 
sole cost, a full time staff on-site to address customer service issues during normal business 
hours. Such staff will be based in an office to be provided and furnished by the Port Authority at 
no additional cbst to the Permittee. 

4.8 Applicable Provisions of the TNAS Agreement: Maintenance and Repair. 
Section 11 oftjte Original Agreement shall be and hereby is incorporated in this Supplement and 
made applicable to the WTC Site as if fully set forth herein, except that, for purposes of this 
Supplement, (i) the capitalized terms used within such provisions shall have the applicable 
meanings given to such terms in Article I of this Supplement if so defined therein (otherwise, 
such capitalized tenns shall have the applicable meanings given to such terms In the Original 
Agreement), (ii) the phrase "this Agreement" or 11hereunder1 as used in any such provision shall 
be construed to refer to this Supplement, (iii) the reference to "Section 12" as used in Section 
l l(a) of the Original Agreement shall mean Section 12 of the Original Agreement as 
incorporated in this Supplement pursuant to Section 14. l.4, (iv) the references to "Section 7" as 
used in Section 1 l(b) of the Original Agreement shall mean Section 7 of the Original Agreement 
as incorporated in this Supplement pursuant to Section 7.1 and (v) nil the Permittee's obligations 
and duties purs,uant to Section 11 of the Original Agreement as incorporated in this Supplement 
pursuant to this Section 4.8 shall be performed by the Pennittee so as to ensure that the System is 
operated and maintained to a first-class standard. 

) 

4.9 Planned Maintenance. The Permittee shall schedule all planned maintenance 
within limited maintenance windows during Off-Peak Times, which scheduling shall be subject 
to the prior written approval of the Port Authority (which approval may not be unreasonably 
delayed or withheld) . . 
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ARTICLEV 

IN-KIND SERVICES 

5.1 · In-Kind Services. Upon the written request by the Port Authority from time to 
time, the Pemiittee shall, at no charge, Install, operate and maintain for use by 1he Port Authority 
the following in-kind services in accordance with the Port Authority's reasonable specifications 
(the 11Jn-Kincl_§.!;.~"): (i) up to one hundred (100) complimentary premium WI-Fl 
subscriptions ,for use by the Port Authority and Its designees throughout the Designated 
Coverage Areas and (ii) prominent reserved space on the splash page first acceiised by end,.users 
accessing the }Vi-Fi Service for the World Trade Center and/or Port Authority logo and Icon and 
to allow users to download, without charge, Port Authority or World Trade Center applications 
or to access other lnfonnation or products related to the Port Authority or World Trade Center, 

ARTICLE VI 

CARRIER USERS 

6.1 Carrier User A~cess to System. The Pennittee may, ln the conduct of its 
operations hereunder, pennit the use of portions of the System by Carrier Users pursuant to and 
in accordance:with this Article VI solely to provide current and future DAS Service to such 
Carrier Users'' respective DAS Users within all of the Designated Coverage Areas (except as 
otherwise approved in writing in advance by the Port Authority). The Pennittee shall offer 
reasonable, non-exclusive and non-discriminatory tenns to any Carrier User holding a valid FCC 
license to puro,hase access to the DAS System. All such uses shall be governed by a carrier 
agreement ("Carrier Agreement") by and between the Pennittee and the applicable Carrier User, 
which shall be negotiated and executed as provided in this Article V!, The Permlttee shall use 
commercially reasonable efforts to enter into Carrier Agreements with one (1) or more Carrier 
Users as soon as practicable after the date ofthls Agreement. 

! 
6.2 .Standard Access Offering. The Pennittee shall develop and maintain a standard 

access offering containing the basic terms pursuant to which the Carrier Users may purchase 
access to the DAS System (the "Standard Access Off ering1?, which shalt contain, among other 
things, business terms, monthly fees and capital cost reimbursements to be paid by Carrier Users 
and certain standard tenns required by the Port Authority. The Standard Access Offering and 
any updates thereto shall be subject to approval of Port Authority, not to be unreasonably 
withheld. 

6.3 Carrjer Agreements. Unless otherwise approved in writing by the Port Authority, 
the Pennittee shall commence all new Carrier Agreement negotiations based on the Standard 
Access Offering. During the course of negotiations with 11 prospective Cartier User, the 
Permittee may· vary from the Standard Access Offering, provided that, in such event, the 
Permittee shall prepare and provide to the Port Authority a net present value analysis of such 
alternate tenns.over an at least ten (JO) year period to demonstrate that substantially similar or 
better revenue ·value will accrue to the Port Authority as a result of such varied tenns. The 
Permittee shall Include the Port Authority in any meetings or other discussions between the 
Permittee and ~y Carrier User. If Carrier Agreement terms are discussed extemporaneously at 
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meetings where a representative of the Port Authority is not in attendancet the Pennlttee will 
provide the Port Authority with notes of such meeting or discussion that briefly characterize the 
discussion and any conclusions reached wi(hln a reasonable time of such meeting or discussion. 
The Permitte~ shall fully disclose to the Port Authority Carrier User requirements and tenns of 
requested technology service and perfonnancet and will promptly forward to the Port Authority 
any Carrier User requirements or specifications pertaining to the DAS System or space and 
conditioning requirements for the rooms that house components of the DAS System. The 
Pennlttee will use commercially reasonable efforts to obtain Carrier Agreement tenns 
coterminous with this Supplement and having a minimum tenn of fifteen (15) years (provided 
the tenn for any Carrier Agreement executed after the first Carrier Agreement shall expire on the 
expiration date of the first Carrier Agreement, except as approved in writing by the Port 
Authority in its solo discretion). , Carrier Agreements may include substantially different terms 
for different Carrier Users, and the Port Authority will not unreasonably insist on Identical terms 
for various carriers. Notwithstanding the foregoing, each Carrier Agreement shall provide that 
(A) the Port Authority shall be (l) an intended third-party beneficiary of such Carrier Agreement 
and (ii) entitled (but not obligated) to enforce any provisions thereof on behalf of the Pennittee 
and (B) upon written notice from the Port Authority to the Carrier User, all amounts payable by 
the applicable Carrier User to the Permittee under the Carrier Agreement shall thereafter be paid 
directly to the Port Authority until further written notice ls received from the Port Authority. 
The Port Authority shall be pennitted (but not obligated) to give such written notice(s) to one or 
more Carrier lJsers only from and after, and during the continuance of, the occurrence of any 
Non-Curable ~efault or Major Defaultt and all amounts paid by Carrier Users directly to the Port 
Authority pursuant to such provision shall only be expended for purposes provided in this 
Agreement or uny Carrier Agreement and shaJI not be distributed to the Port Authority other than 
in accol'.dance with this Agreement. Prior to its execution of a Carrier Agreement, the Permittee 
shall deliver to the Port Authority an unsigned but final copy of such Carrier Agreement 
together with ii;ny other infonnatlon that Is reruionably relevant to the Port Authority's evaluation 
of such Canier. Agreement (including, without limitation, any net present value analysis required 
pursuant to this Section 6.3). The Pennittee shall obtain the prior written approval of the Port 
Authority to stfch Carrier Agreement, which the Port Authority agrees to review promptly upon 
request therefor. Upon the Port Authority's written approval, the Pennittee shall be authorized to 
execute such ~arrler Agreement. The Pennittoo shall furnish the Port Authority with a true copy 
of each fully:executed Carrier Agreement promptly after the execution thereof. The Port 
Authority shall provide each Carrier User with a subordination, non-disturbance and attomment 
agreement in fonn reasonably acceptable to such Carrier User. 

An'I1CLE VD · 

SYSTEM CONSTRUCTION AND ALTERA TlONS 

7.1 Applicable Provisions of the TNAS Agreement: Installation Work. Section 7 of 
the Original Agreement shall be and hereby is incorporated in this Supplement and made 
applicable to ~e WTC Site as lf fully set forth herein, except that, for purposes of this 
Supplement, (i) the capitalized terms used within such provisions shall have the applicable 
meanings given to such terms In ArtiQI~ I of this Supplement if so defined therein (otherwise, 
such capitalizetl tenns shall have the applicable meanings given to such terms in the Original 
Agreement), (it) the phrase ''this Agreement" or "hereunder'' as used in any such provision shall 
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be construed to refer to this Supplement and (iii) the Inst sentence of Section 7(b)(i) of the 
Original Agr~ment, the last two sentences of Section 7(b)(il)(l) of the Original Agreement, the 
last sentence of Section 7(b)(li)(2) of the Original Agreement, Section 7(c)(I), Section 7(c)(li), 
and Section 7(g)(iii)·(iv) shall not be incorporated in this Supplement. 

7.2 . fort Authodty Review of Propos<c) System Work. Pursuant to (I) Section 7(b)(ii) 
of the Original Agreement (as Incorporated in this Supplement pursuant to Section 7.1), with 
respect to the Initial System Construction Work, nnd (ii} Section 38 of the Original Agreement 
(as incorporated in this Supplement pwsuant to Section 7.5), with respect to any construction, 
modifications, alterations, additions or improvement$ other than the Initial System Construction 
Work, the Pennittee is required to obtain the written approval of the Port Authority prior to 
commencing any such work. For the avoidance of doubt, the following approval process shall be 
undertaken with respect to any such approvals required to be obtained from the Port Authority: 

7.2.l The Permittee shall submit a Construction Application to the Port 
Authority's World Trade Center Redevelopment department ("~") for Its review nnd 
written approv:al, which approval shall be granted or withheld in the Port Authority's reasonable 
discretion. WTCR shall use best efforts to review and respond to the Pennittee with respect to 
any complete: Construction Application within five (5) business days. If WTCR does not 
respond to the Permittee within any such five (5) business day period, then any succeeding Initial 
Schedule Milestones shall be extended for a period of time equal to the period of time 
commencing upon the date that is five (5) business days after the submission by the Permittee to 
WTCR of a co,mplete Construction Application and concluding on the date that WTCR responds 
to the Pennittee with respect to such Construction Application. In no event shall any such failure 
to respond constitute a default by the Port Authority under this Agreement. In order to facilitate 
the Initial design of the System, the Pennittee may submit the required materials for major 
individual components of the WTC Site for review and approval as such components are ready 
for conslderati9n. If at any time WTCR is subsumed into another Port Authority department or 
otherwise ceases to exist, the Port Authority may designate another department to receive, 
review and approve Construction Applications as set forth herein. 

7.2.2 If and when the Permittee receives WTCR's approval of the Construction 
Application in accordance with Section 7.2.1, WTCR shall directly forward, or request the 
Pennittee to forward, the approved Construction Application to the Port Authority,s Quality 
Assurance Division ("QAQ'? and any other divisions or depurtments as may be required by the 
Port Authority for approval. QAD and such other divisions or departments shall review such 
materials in accordance with their respective standard practices and procedures (including, 
without limitation, the then-applicable Tenant Construction and Alteration Process Manual), and 
the Permlttee shall pay the Port Authority's standQrd fees and charges in connection with such 
applications and review. Such review shall be in the Port Authority's capacity as a governmental 
agency with jurisdiction over the WTC Site, and may be granted or withheld by the Port 
Authority in the, exercise of such capacity. 

7.3 Initial System Construction Work Schedule. The Pennlttee shall perform the 
Initial System Construction Work and any other work as necessary to ensure that (i) the Initial 
System Constn'1ction Work proceeds in accordnnce with the schedule milestones set forth on 
Exhibit D attacl,1ed hereto, (ii) the DAS System (other than the Temporary System with respect to 

! 
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the Other Temporary System Areas) and the Wi-Fi System are delivered, commissioned in 
accordance With applicable QAD requirements and fully operational (as applicable) on or before 
the applicable~dates 1.ndicated on Exhibit Q attached hereto (or such later dates as may be agreed 
in writing by, the Port Authority in light of any applicable deh,ys or aqjustments to the 
CQnstruction schedule for the World Trade Center) (each, an "Initial Schedule Milestone11

) and 
(iii) the Temporary System with respect to the Other Temporary System Areas is delivered, 
commissioned In accordance with applicable QAD requirements and fully operational (us 
applicable) as· early as practicable. Without limiting the foregoing, the Pennittee shall In all 
events use best efforts to deliver, activate and make available the DAS System (including, 
without limitation, the Temporary System) and the WI-Fi System as early as practicable. 

With respect to any area of the WTC Site, until such time as the Pennittee delivers the 
System, commissions the System In accordance with applicable QAD requirements and the 
System is fully operational so that such area ls provided with the DAS Service and WiuFi 
Service, as applicable, in accordance with the applicable System Perfonnance Standard, the Port 
Authority shall have the right (but not the obligation) in its sole discretion, either directly or 
through one or more third parties, to install, operate and/or otherwise utilize such temporary 
measures as ar~ reasonably necessary to provide DAS Service and/or Wi-Fi Service within such 
area. Exercise of the foregoing right shall conclusively be deemed not to violate any rights 
granted to the 1Pennittee pursuant to thls Supplement (including, without limitation, pursuant to 
Sections 4.1. l or~ and shall be without limitation of any other available remedies. 

The Patties shall regularly discuss the status of the Initial System Construction Work and 
shall provide weekly updates to eaoh other. The Parties acknowledge that after the DAS System 
and WI-Fi System are delivered, commissioned in accordance with applicable QAD 
requirements and operational (and, in the case of the DAS System, in service with a connected 
Carrier User), the DAS System and Wi·Fi System may be subject to further testing, adjustment 
and commlssi~ning for a period of time of up to six (6) months after commissioning (the 
'Testing Perio~r>), provided, however, that during the Testing Period, the provisions of this 
Supplement (including, without limitation, Article IV) shall not be suspended or reduced and 
shall remain applicable to the Pennittee. The Parties hereby acknowledge that, pursuant to 
Section 39 of the OriginaJ Agreement (as incorporated in this Supplement pursuant to Section 
!Ll.Q), neither the Port Authority nor the Pennittee shall be liable for any failure, delay or 
interruption In perfonnlng its obligations hereunder due to causes or conditions beyond its 
control. For the avoidance of doubt, the following shall be deemed causes or conditions beyond 
the Pennittee's control with respect to the Temporary System to the extent such matters cause 
failure, delay or interruption in performing its obligations hereunder: (i) the inability of Bolngo 
to obtain the nooessary Carrier User approvals to permit the operation of the Temporary System 
after using best efforts to secure such approvals, (ii) the inability of Boingo to obtain the 
necessary approvals from the Port Authority to locate and install the applicable "donor sites" for 
the Temporary: System at the WTC Site or (iii) if incorporating additional "donor sites" is 
necessary to provide DAS Service to portions of the Temporary System Areas not sufficiently 
covered by theiinitial Temporary System, the failure of the Parties to agree on the addition of 
additional "dot\·Or sites" after exercising reasonable good faith efforts to do so. In addition, the 
Parties acknow;ledge that the Permlttee intends to commence the Initial System Construction 
Work on the T~mporary System for the Initial Temporary System Areas promptly following the 
date hereof. If :;the Port Authority thereafter requires the Pennittee to temporarily suspend such 
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WQrk with respect to the Initial Temporary System Areas to accommodate any required Port 
Authority reviews of the associated Construction Application submissions, any such suspension 
shall be deempd to be a cause or condition beyond the Pennittee's control with respect to such 
work to the extent such matters cause failure, delay or interruption in perfonnlng its obligations 
hereunder. Notwithstanding the foregoing, the Pennittee shall (i) use its best efforts to 
anticipate, takie prudent steps to avoid and mitigate any delays in achieving each Initial Schedule 
Milestone and (ii) provide the Port Authority with written notice If at any time the Pennittee 
anticipates or has reason to believe that the Pennlttee may be unable to meet an Initial Schedule 
Milestone. Tt,e Parties shall Jointly discuss and, if appropriate, work In good faith to agree upon 
an equitable adjustment to the Initial Schedule Milestones (including the Orand Opening 
Milestone, if appropriate) in the event of any applicable delays or adjustments to the Port 
Authority's construction schedule for the World Trade Center or the opening of the applicable 
facilities within the World Trade Center venue. 

Without limiting the foregoing provisions of this Seotion 7.3, the Pennittee shall use 
commercially reasonable efforts to cause the below-grade Designated Coverage Areas of the 
DAS System to be available (such that cellular communications will be capable of transmission 
and reception in Ute applicable areas, whether via the DAS System or temporary measures 
reasonably approved by the Port Authority and at Pennittee's sole cost) on or prior to August 15, 
2014 (or such later date as may be agreed in writing by Ute Port Authority in light of any 
applicable delnys or adjustments to the construction schedule for the World Trade Center). 
Additionally, the Pennittee shall be obligated to arrange for the Wl-Fi Service to be transmitted 
to the public pbrtions of the above· and below-grade Designated Coverage Areas of the WI-Fi 
System on or prior to the applicable grand opening of the Retail Premises (the "Retail Schedule 
Mileston~"). : 

7.4 Am~llcable Provisions of the TNAS Agreement: Initial System Capital Cost 
&,porting. Se~tion 8 of the Original Agreement shall be and hereby is Incorporated in this 
Supplement an'd made npplicable to the WTC Site as If fully set forth herein, except that, for 
purposes of thik Supplement, (i) the capitalized tenns used within such provisions shall have the 
applicable meanings given to such terms In Article I of this Supplement if so defined therein 
(otherwise, such capitalized tenns shall have the applicable meanings given to such terms in the 
Original Agreement) and (il) the phrase "this Agreement'' or "hereunder" as used in any such 
provision shall be construed to refer to this Supplement. 

7.5 Applicable Provisions of the TNAS Agreement: Qther Construction, Section 38 
of the Original Agreement shall be and hereby is incorporated in Utis Supplement and made 
applicable to the WTC Site as if fully set forth herein, except that, for purposes of this 
Supplement, (i) the capitalized tenns used within suoh provisions shall have the applicable 
meanings given to such tenns in Article l of this Supplement if so defined therein (otherwise, 
such capitalized tenns shall have the applicable meanings given to such terms in the Original 
Agreement) and (ii) the phrase ''this Agreement" or "hereunder" as used in any such provision 
shall be construed to refer to this Supplement. 

I 

ARTICLEVIIl 

FEES AND EXPENSES 
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8. J . Variable Fees. The Pennittee shall pay to the Port Authority the following 
amounts for ~ch Annual Period during the Tenn of this Supplement: 

·: 8.1. l A variable fee on account of the DAS System (the "DAS Variable Fee") for 
each Annual Period during the Term of this Supplement in an amount equal to the DAS Net 
Income for such Annual Period multiplied by twenty-five percent (25%)i and 

· 8.1.2 A variable fee on account of the Wi-Fi System (the "Yll-Fi Variable Fee'' 
and together with the DAS Variable Fee, the "Yru:iable Fees") for each Allllual Period during the 
Tenn of this Supplement in atl amount equal to the Wi-Fi Net Income for such Annual Period 
multiplied by sixty-five percent (65%), provided that the Pennittee shall not be required to pay 
the Wi-Fi Vru:iable Fee until such time as the Permlttee has received the Wi-Fi Capital Costs 
Recovery. 

The Variable Fees shall be payable In quarterly installments 011 the last day of each 
January, April, July and October occurring during the Tenn, in each case with respect to the 
calendar quarter ending on the last day of the immediately preceding calendar month (for 
example, the Variable Fees shall be payable on July 3 t for the calendar quarter April J to June 
30), based on the reasonably detennlned projection of the amount to be due for the entire Annual 
Period prepared by the Pennittee and approved in writing by the Port Authority, such approval 
not to be W1reasonably withheld. In the event the actual Variable Fees shall exceed the torol of 
the quarterly Installments actually paid by the Permittee with respect to such Atumal Period, the 
Permittee shall pay to the Port Authority the difference between the actual Variable Fees for the 
preceding Annual Period and the total of the said quarterly insrollments paid by the Pennittee. In 
the event the t9tal of the said quarterly installments paid by the Pennittee to the Port Authority 
shall exceed the actual Variable Fees for the preceding Allllual Period, the Port Authority shall 
pay the amount of such excess to the Permittee. In either such case, the required payment shatJ 
be made not Jiter than ten ( l 0) business days following the date of the written notice from the 
Pennittee to the Port Authority setting forth its computation of the actual Variable Fees for the 
immediately preceding Annual Period . . 

8.2 Port Authority Base lnfrastrm;ture Costs. The Pennittee shall pay to the Port 
Authority (or shall cause the Carrier Users to pay to the Port Authority) the following amounts 
(collectively, tne "Port Authority Base Infrastructure Costs"): 

8.2. l One Mllliou Eight Hundred Eighty-Five Thousand and No/100 Dollars 
($1,885,000) upon the full execution of the first Carrier Agreement to be entered into with 
respect to the 'DAS System, as reimbursement for the Port Authority's previously expended 
direct and Indirect costs associated with the design and construction of the System and associated 
infrastructure, including, without limitation, allocated costs with respect to common and shared 
space, infrastructure and systems (the "Base J.pfrastrocture Costs 8,elmbursemeniu). The Base 
Infrastructure Costs Reimbursement shall be payable in full within ten ( lO) days after the earlier 
of (i) the date on which the first Carrier User is obligated under its Carrier Agreement to 
reimburse or otherwise make payments to the Pennlttee for Capital Costs or any other purpose 
and (ii) the date on which any such payments are actually made. 

' 
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8.2.2 One Million Eight Hundred Eighty-Five Thousand and No/100 Dollars 
($1,885,000) upon the full exe<lution of the second Carrier Agreement to be entered into with 
respect to the DAS System, as further reimbursement for the Port Authority's previously 
expended direct and Indirect costs associated with the design and construction of the System and 
associated infrastructure, including, without limitation, allocated costs with respect to common 
and shared space, infrastructure and systems (the "First Additional Base Infrastructure Costs 
Reimbursement"). The First Additional Infrastructure Costs Reimbursement shall be payable In 
full within ten (10) days after the earlier of (I) the date on which the second Carrier User is 
obligated under Us Carrier Agreement to reimburse or otherwise mnke payments to the Pennlttee 
for Capital Cost~ or any other purpose and (Ii) the date on which any such payments are actually 
made. · 

8.2.3 One Million Eight Hundred Eighty Thousand and Nolt 00 Do11ars 
($1,880,000) upon the full execution of the third Carrier Agreement to be entered into with 
respect to the DAS System, as further reimbursement for the Port Authority's previously 
expended direct and Indirect costs associated with the design and construction of the System and 
associated Infrastructure, Including, without limitation, allocated costs with respect to common 
and shared space, infrastructure and systems (the "Second Additional Base Infrastructure Costs 
Reimbursement" and, together with the Base Infrastructure Costs Reimbursement and the First 
Additional Bas~ Infrastructure Costs Reimbursement, collectively, the Hlnfrnstructure Costs 
Reimburs.ement") The Second Additional Base Infrastructure Costs Reimbursement shall be 
payable in ft.tit within ten ( I 0) days after the earller of (i) the date on which the third Carrier User 
ls obligated under Its Carrier Agreement to reimburse or otherwise make payments to the 
Pennlttee for Capital Costs or any other purpose and (Ii) the date on which any suoh payments 
are actually made. 

1 

8.2.4 Any amount agreed upon by the Port Authority and the Penn!ttee on 
ttccount of any a~ditlonal Initial System Construction Work the Port Authority agrees In writing 
to undertake upon request from the Pennlttee, provided that the Pennittee shall in all events pay 
such amounts In full to the Port Authority as costs are incurred for such additional Initial System 
Construction Work undertaken by the Port Authority. The Port Authority agrees not to Incur 
costs for such additional lnlthd System Construction Work undertaken by the Port Authority 
without the Perm.lttee's prior approval. The Port Authority will use commercially reasonable 
efforts to accommodate such requests for additional Initial System Construction Work. 

8.3 Infrastructure Reimbll!§ement Cre<Ut, The Permittee shall be entitled to a credit 
against the Infrastructure Costs Reimbursement for expenses lnourred by Pennlttee prior to 
January 1, 2014 In direct support of the DAS System and WI-Fl System in an amount equal to 
One Million Four Hundred Fifty Thousand Dollars ($1,450,000) (the 11Infrastructyre 
Reimbursement Credit'~. One-third (1/3) of the Infrastructure Reimbursement Credit shall be 
credited against the payment of the Base Infrastructure Costs Reimbursement, if any, one-third 
(1/3) of the Infrastructure Reimbursement Credit shall be credited against the payment of the 
First Additional :aase Infrastructure Costs Reimbursement, if any, and one-third {l/3) of the 
Infrastructure Relimbursement Credit shall be credited against the payment of the Second 
Additional Base Infrastructure Costs Reimbursement, if any. 
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8.4 Port Authority Operating Costs. The Pennittee shall pay to the Port Authority the 
following a.mqunts as reimbursement for tJte Port Authority's direct and indirect costs associated 
with the provision of electricity, HV AC Service and general maintenance expenses of areas 
utilized by tht: Permittee that are reasonably partially or fully attributable to the operation of the 
System at the .WTC Site (collectively. the '1Port Authority Operating Costs'~: 

8.4.1 The costs of the Electricity Consumption and Demand In accordance with 
the provisions of Section 2,1, 

8.4.2 The costs of the HVAC Consumption and Demand In accordance with the 
provisions of~ectlon 9~. 

• 8.4.3 The costs of general maintenance expenses In a fixed runount equal to $2.00 
(which amount shall be increased each yelU' by three percent (3%), compounded annually, with 
the first such Increase to occur one year after the Commencement Date) per square foot of space 
at the World Trade Center thnt is occupied or otherwise utilized by the Permittee and/or the 
System per year pursuant to this Supplement. The Parties acknowledge that, based on the 
System Plans and Specifications, the amount of space to be initially occupied by the System is 
anticipated to be approximately 2>630 square feet as reflected on Exhibit F attached hereto. In the 
event of an increase or decrease in the amount of space used by the Permittee and/or the System, 
this Section 8.4.J and Exhibit E shall be revised accordingly as reasonably determined by the 
Parties. 

8.4.4 Any reasonable and non-discriminatory costs incurred in the use of 
stakeholder resources at the World Trade Center that are for the sote or material benefit of the 
Permittee in corriection with the System. 

The Pennittee shall use commercially reasonable efforts to provide for the payment or 
reimbursement by the Carrier Users of such costs and expenses. The Port Authority shall use 
good faith efforts to minimize Port Authority Operating Costs and to approve vendors without 
unreasonable d~lay. 

8.5 S~stem Capital Costs. The Permittee shall be responsible for all capital costs, 
expenses, fees and other costs associated with the design, construction, initial deployment and 
future upgraden of the System (but excluding any Port Authority-directed work pursuant to 
Sections 3,1,2 'or J.J.) (collectivety, the "Qapital CQ§ts'?, and shall pay such amounts as and 
when due. Without limiting the foregoing, Pennittee shall be responsible for (l) collecting 
outside contributions for System construction and upgrades and (ii) subcontracting, managing, 
and paying all third parties for labor and materials associated with work and materials (other than 
any Port Authority-directed work pursuant to Sections 3.4.2 or lJ,). Additionally, the Pennittee 
shall fund the actual costs of any base-build changes requested by the Permittee and approved by 
the Port Authority as costs are incurred for such base build changes. The Port Authority shall 
have the right to review all proposed Capital Costs expenditures in advance, and the Permittee 
shall not make any Capital Costs expenditures unless the Port Authority has granted its prior 
written approval to such expenditure (which approval shall not be unreasonably delayed or 
withheld). Subject to Pennittee's payment in fuJI of the Port Authority Bose Infrastructure Costs, 
the Pennittee s~all be entitled to reoolve any reimbursements provided by the Carrier Users of . 
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Capital Costs relating to the Initial deployment of the DAS System until the Pennittee has been 
reimbursed In full for such Capital Costs plus a twenty~five percent (25%) accrued preferred 
annual return on such Capital Costs to the extent expended by the Pennittee (collectively. the 
"DAS Capital Costs RecoveCz!'). The Port Authority shall h1we the right to revlew 
reimbursements for Capital Costs relating to the initial deployment of the DAS System that are 
applied toward the DAS Capital Costs Recovery. Additionally1 the Permittee shall be entitled to 
receive Wi-Fi10ross Income to recoup Capital Costs relating to the initial deployment of the w1 .. 
Fi System until such time as such Capital Costs have been recovered in full (the "Wi-Fi Capital 
~osts Recoyei:y11

) without interest, carry or other fonn of financial expense, provided that the 
Pennittee shall not be entitled to receive the WI-Fi Capital Costs Recovery until such time as the 
Pennittee has demonstrated to the Port Authority's reasonable satisfaction that the underlying 
Capital Costs l\re reasonable and have actually been expended In the manner contemplated by 
this Suppleme\')t. 

8.6 Late Charges. If the Permittee should fail to pay any amount required under this 
Supplement when due to the Port Authority, including, without limitation, any payment of any 
Variable Fees or any payment of utility or other charges or if any such amount is found to be due 
as the result of an audit, then, In such even~ the Port Authority may impose (by statement, bill or 
otherwise) a lute charge with respect to each such unpaid amount for each late charge period 
(described below) during the entirety of which such amount remains unpaid. each such late 
charge not to exceed an amount equal to eight-tenths of one percent of such unpaid amount for 
each late charge period. There shall be twenty-four late charge periods on a calendar year basis; 
each late charge period shall be for a period of at least fifteen (1 S) calendar days except one late 
charge period each calendar year may be for a period of less than fifteen (but not lesa than 
thirteen) calendar days, Without limiting the generality of the foregoing, late charge periods In 
the case of amounts found to have been owing to the Port Authority as the result of Port 
Authority audit findings shall consist of each late charge period following the date any unpaid 
amount shoulq have been paid under this Supplement. Each late charge shall be payable 
immediately upon demand made at any thne therefor by the Port Authority. No acceptance by 
the Port Authority of payment of any unpaid amount or of any unpaid late charge amount shall 
be deemed a waiver of the right of the Port Authority to payment of any late charge or late 
charges payable under the provisions of this S~tion 8.6 with respect to such unpaid amount. 
Each late charge shall be re-0overable by the Port Authority in the same manner and with like 
remedies as if it were a part of the Variable Fees hereunder. Nothing in this Section 8.6 is 
intended to. or 1shall be deem to, affect, alter, modify or diminish in any way (l) any rights of the 
Port Authority. under this Supplement or (Ii) any obJlgations of the Pennittee under this 
Supplement. In the event that any late charge imposed pursuant to tl1is Section 8.6 shall exceed a 
legal maximuttj applicable to such late charge, then1 in such event, each such late charge payable 
under this Supplement shall be payable instead at such legal maximwn. 

8. 7 ~ddltionat Bmnyp Opportunities. 

8.7.1 lf either the Permittee or the Port Authority becomes aware of additional 
services or revenue opportunities reaJlzed by a system of similar design or with the individual or 
collective components of the System, the Pennlttee shall use commercially reasonable efforts to 
implement such services at the WTC Site within six (6) to twelve (12) months of such services 
becoming available in the market, subject to agreement of the Parties regarding the terms and 
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conditions of such addit!c:mal services and otherwise in compliance with the applicable 
provisions ofthls Supplement. Notwithstanding the foregoing, nothing contained in this~ 
W shall limit or otherwise affect the Pennittee1s obligations pursuant to Section 3.4. 

8.7.2 In the event cellular data offloading to the Wi-Fi System becomes 
practicable and economic, the Permittee shall be obligated to utilize the then-current Wi-FI 
System to provide for data offloading or upgrade the Wl-Fi System to provide additional 
bandwidth that may be required by data offloading without compromising the then-current 
functionality of the balance of the Wi-Fi System, all at no cost to the Port Authority and in 
compliance with the applicable provisions of this Supplement. 

ARTICLE IX 

U'rlLITIES 

9. 1 Btectricity. Subject to all terms and conditions of this Supplement, the Port 
Authority shall ensure that such electricity as is reasonably necessary fur initial System 
Operations (as 'described in the System Plans and Specifications) is made available for use by the 
Pennittee. Any additional capacity outside of the System Plans and Spoolfications shall be paid 
for by the Peffi!lttee as provided in this Section 9.1. 

9.1.l The Port Authority shall periodically throughout the Term, at such times as 
the Port Authority may elect, arrange for a survey of the Pennlttee1s equipment by the Port 
Authority or its deslgnee or by an independent utility consultant to be selected by the Port 
Authority for the purpose of establishing the Pennlttee's annual consumption of and demand for 
electricity (such consumption of and demand for electricity being hereinafter referred to as 
"Electricity Conswn,J2tion and Demand'~. Such Electricity Consumption and Demand shall be 
based on the Pennittee's electrical equipment and the frequency and duration of the use thereof. 
The Permittee's annual Electricity Consumption and Demand shall be divided by the number of 
"Billing Periods" per Annual Period established by the public utility company supplying 
electricity in the vicinity of the World Trade Center so as to detennine the Electricity 
Conswnption and Demand per Billing Period. The Port Authority shall compute the cost of such 
Electricity Consumption and Demand as detennined by the survey based on the greater of (I) the 
rates (including the fuel or other adjustment factor if any) which the Pennittee at the time of such 
purchase and under the service classification then applicable to it would have to pay for the same 
quantity of electricity to be used for the same purposes under the same conditions if It received 
the electricity directly from the public utility supplying the same to commercial buildings in the 
vicinity end (2,) the Port Authority's cost of obtaining and supplying the same quantity of 
electricity, provided, however, that in no event shall the Port A~orlty charge the Permittee for 
any Electricity Consumption and Demand in excess of amounts the Port Authority is legally or 
contractually permitted to charge for such Electricity Consumption and Demand. The Permittee 
shall pay the cdst of such Electricity Consumption and Demand for each such Billing Period to 
the Port Authority at the time the next Variable Fee payment following the close of such Billing 
Period is due and the same shall be deemed fees collectible in the same manner and with like 
remedies as if it were a part of the Variable Pees hereunder. The detennination of Ele<itrlcity 
Consumption and Demand by survey shall be effective until the next succeeding survey and shall 
be binding and conclusive on both the Pennlttee and the Port Authority as to all matters, 
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including but; not limited to the frequency and duration of use of the Pennittee's electrical 
equipment at (he World Trade Center by the Pennittee. The cost of each such survey shall be 
borne by the Port Authority, provided that if the Permittee makes any alterations or 
improvements at the WTC Site in accordance with the provisions of this Supplement or 
otheiwlse which may result in greater Consumption or Demand, the Port Authority may direct a 
new survey to establish the Electricity Consumption and Demand for electricity at the World 
Trade Center and the cost thereof shall be borne by the Permittee. Any method of measurement 
used herein shall not preclude the Port Authority from reverting to the use of any prior method. 
In Heu of a determination of Electricity Consumption and Demand by survey, the same may be 
measured by i,teter which the Port Authority may install at its option, exercised at any time 
during the Term, and Jf for any reason any meter falls to rooord the consumption of electricity, 
the consumption of electricity during uny such period that the meter is out of service will be 
considered to be the same as the consumption for a like period either immediately before or 
immediately after the Interruption as selected by the Port Authority. If the Port Authority elects 
to install any such meter or meters, then (i) the Permittee shall pay to the Port Authority the full 
cost of the Installation and operotlon of any such meter(s) that Is installed in connection with the 
Initial System· Construction Work and (ii) the Pennittee shall use commercially reasonable 
efforts to provide for the full payment or reimbursement by the Carrier Users of the cost of the 
installation and operation of any such meter(s) that ls installed at any time after the Initial System 
Construction Work and, if the Permittee is not able to obtain such full payment or reimbursement 
from the Carrier Users, then the Permittee shall pay to the Port Authority one-half the amount of 
such costs, in each case such amounts to be paid at the time the next Variable Fee payment 
following the ~Jose of the applicable Billing Period is due and the same shall be deemed fees 
collectible in the same manner and with like remedies ns if such amounts were a part of the 
Variable Fees hereunder. 

9.1.2 Notwithstanding that the Port Authority has agreed to supply electricity to 
the Permittee, the Port Authority shall be under no obligation to provide or continue such servi~ 
If the Port Authority is prevented by law, agreement or othe.rwise from metering or measuring 
electrical consumption as set forth In Sectjon 9.1.l or elmits not to so meter or measure 
consumption of the same, and in any such event, the Permittee shall make all arrangements and 
conversions necessary to obtain electricity directly from the applicable public utility. Also in 
such event, the )>ermittee shall perform the construction necessary for conversion and If any lines 
or equipment of the Port Authority are with the consent of the Port Authority used therefor, the 
Pennlttee shall ;pay to the Port Authority its pro rnta share of the reasonable costs and expenses 
for said lines and equipment. 

I 

9..1.3 The supply of electricity shall be made by the Port Authority at such points 
as are designated in the applicable approved Construction Application for connection of the 
electrical dlstriBution systems to be installed by the Permittoo with the Port Authority's lines and 
conduits, and ~e Port Authority shall have no responsibility for the distribution of electrical 
cummt beyond ~e points of connection to the System. 

9.1.4 The Port Authority shall have the right to discontinue temporarily the 
supply of any of the above services when necessary or desirable in the reasonable opinion of the 
Port Authority · in order to make any repairs, alterations, changes or improvements in the 
premises or elsewhere at the World Trade Center, including but not limited to all systems for the 
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supply of services. Except in cases of emergency, the Port Authority shall give the Pennlttee 
reasonable pripr notice before discontinuing the supply of services pursuant to the provisions of 
this Section 9.:1.4. The Port Authority mny not claim n Petfonnance Standard Violation to the 
extent cuused ~olely by any such temporary discontinuation. 

I 

.9.1.S No failure, delay, Interruption or reduction in any service or services shall 
be or shall be 9onstrued to be an eviction of the Pennittee, shall be grounds for any diminution or 
abatement of fhe fees or other amounts payable hereunder or shall constitute grounds for any 
clnim by the Permittee for damages, consequential or otherwise, unless due to the gross 
negligence or willful misconduct of the Port Authority, its employees or agents. 

9.1.6 The Port Authority shall be under no obligation to supply any service or 
services If and to the extent und during any period that the supplying of any such service or 
services or the use of any component necessary therefor shall be prohibited or rationed by any 
federal, smte or municipal law, rule, regulation, requiremen4 order or direction und If the Port 
Authority deems it in the public interest to comply therewith, even though such law, rule, 
regulation, requirement, order or direction may not be mandatory on the Port Authority as a 
public agency. 

9.2 Ht2ating, Ventilation and Air Conditioning. Subject to all terms and conditions of 
this Supplement, the Port Authority shall ensure that such heating, ventilation and air 
conditioning s~rvice ("HVAC Seryice") as is reasonnbly necessary for System Operations is 
provided to the Point of Interface room and any other areas outside of such Point of Interface 
room that are reasonably necessary for System Operations, the quantity of such HV AC Service 
supplied to the1Pennittee to be ln ~cordance with the design criteria and capacity of the System 
and to be paid for by the Pennittee as provided in this Section 9.2 . 

• 
9.2.1 The Port Authority shall periodically throughout the Tenn, at such times as 

the Port Auth<.irity may elect. arrange for a survey of the Permittee's equipment by the Port 
Authority or its designee or by an independent utility consultant to be selected by the Port 
Authority for the purpose of establishing the Pennittee's annual consumption of und demand for 
HV AC Service (such consumption of and demand for HV AC Service being hereinafter referred 
to as "HYAC Consumptign and Demand'~. Such HV AC Consumption and Demand shall be 
based on the Pennittee's HV AC equipment and the frequency and duration of the use thereof. 
The Pennittee's annual HV AC Consumption und Demand shall be divided by the number of 
Billing Periods per Annual Period so as to determine the HV AC Conswnption and Demand per 
Billing Period/ The Port Authority shall compute the cost of such HV AC Consumption and 
Demand based on the greater of (i) the Port Authority's cost of obtaining and supplying the 
HV AC Service and (ii) an amount equal to the cost of the Electricity Consumption and Demnnd 
detennlned in accordance with Section 9.1 on account of the Port Authority's provision of 
HV AC Service to the Permittee for such Billing Period (wWch amount shall be In addition to, 
not replacement of, the payment due on account of such Electricity Consumption and Demand 
pursuant to Se9t:ion 9.1). The Permittee shall pay the cost of such HVAC Consumption und 
Demand for ea:.ch such Billing Period to the Port Authority at the time the next Variable Fee 
payment following the close of such BiJling Period Is due and the same shall be deemed fees 
collectible in the same manner and with like remedies as If it were a part of the Variable Fees 
hereunder. Aty method of measurement used herein shall not preclude the Port Authority from 

I 
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reverting to the use of any prior method. In lieu of a detennination of HV AC Consumption and 
Demand as deiscribed above. the same may be measured by meter which the Port Authority may 
install at its option, exercised at any time during the Tenn, and If for any reason any meter fails 
t<.> record the consumption of HV AC Service, the consumption of HV AC Service during any 
such period that the meter is out of service will be considered to be the same as the conswnption 
for a like period either immediately before or immediately after the interruption as selected by 
the Port Authority. If the Port Authority elects· to install any such meter or meters, then (i) the 
Permlttee shall pay to the Port Authority the full cost of the installation and operation of any 
such meter(s) that is lnstnlled in connection wlth the Initial System Construction Work and (ii) 
the Permittee shall use commercially reasonable efforts to provide for the full payment or 
reimbursement by the Carrier Users of the cost of the installation and operation of any such 
meter(s) that is Installed at any time after the Initial System Construction Work and, if the 
Pennittee is not able to obtain such full payment or reimbursement from the Carrier Users, then 
the Pennittee shall pay to the Port Authority one-half the amount of such costs, in each case such 
amounts to be paid at the time the next Variable Fee payment following the close of the 
applicable Billing Period is due and the same shall be deemed fees collectible in the same 
manner and with like remedies as if such amounts were a part of the Variable Fees hereunder, 

9.2.2 The supply of HV AC Service shall be made by the Port Authority at such 
points as are designated in the applicable approved Construction Application for connection of 
the electrical distribution systems to be installed by the Pennittee with the Port Authority's lines 
and conduits, and the Port Authority shall have no responsibility for the distribution of HV AC 
Service beyon~ the points of connection to the System. 

I. 

9,2.3 The Port Authority shall have the right to discontinue temporarily the 
supply of any of the above services when necessary or desirable in the rensonnble opinion of the 
Port Authority in order to make any repairs, alterations, changes or improvements in the 
premises or elsewhere at the World Trade Center, including but not limited to nil systems for the 
supply of services. Except in cases of emergency, the Port Authority shall give the Pennlttee 
reasonable prior notice before discontinuing the supply of services pursuant to the provisions of 
this §~t!on 9.2.3. The Port Authority may not claim a Perfonnance Standard Violation to the 
extent caused solely by any such temporary discontinuation. 

9.2.4 No failure, delay, Interruption or reduction in any service or services shall 
be or shall be construed to be an eviction of the Pennittee, shall be grounds for any diminution or 
abatement of the fees or other amounts payable hereunder, or shalJ constitute grounds for any 
claim by the Permittee for damages, consequential or otherwise, unless due to the gross 
negligence or willful misconduct of the Port Authority, Its employees or agents, 

9.2.S The Port Authority shall be under no obligation to supply any service or 
services if and to the extent and during any period that the supplying of any such service or 
services or the use of any component necessary therefor shall be prohibited or rationed by any 
federal, state or,.municipal law, rule, regulation, requirement, order or direction and if the Port 
Authority deems it In the public interest to comply therewith, even though such law, rule, 
regulation, requfrement, order or direction may not be mandatory on the Port Authority as a 
public agency. · 
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9.3 Goyernment Charm, If any federal, state, municipal or other governmental 
body, authority or agency or any public utility assesses, levies, imposes, make or increases any 
charge, fee o~ rent on the Port Authority for any service, system or utility now or in the future 
supplied to th~ Permittee or to any of its Carrier Users, then, at the option of the Port Authority 
exercised at any time and from time to time by notice to the Pennlttee, the Pennittee shall pay, In 
accordance wi.th said notice, such charge, fee or rent or increase thereof (or the portion thereof 
equitably allocated by the Port Authority to the Permlttee's operations hereunder) either directly 
to tlJ.e governmental body, authority or agency or to the public utility or directly to the Port 
Authority. 1 

ARTICLEX 

TRANSFERS 

10. I Prohibition on Tran§f1trn, During the Term, the Permittee covenants and agrees 
that it will not sell, assign, transfer, mortgage, pledge, hypothecate, encumber, or in any way 
convey or dispose of the System or this Supplement, or any part thereof, any rights created 
thereby or any license or other interest of the Permlttee therein without U1e prior written consent 
of the Port Authority, except that the Permittee, If an entity, shall be pennitted without the prior 
written consent of the Port Authority, to become a possessor or merged entity in a merger, a 
constituent entity in a consolidation, or an entity in dissolution so long as (i) the entity resulting 
from the merger or dissolution has a financial standing as of the date of the merger or 
consolidation at least as good as that of the Pennlttee, by which is meant that its ratio of current 
assets to currei1t liabilities, its ratio of fixed assets to fixed liabilities and its tangible net worth 
shall each be at least as favorable as that of the Permittee and (ii) such resulting entity at all times 
is able to make the representation and wamnties and satisfy the covenants set forth In 
~ection 14.2. i 

; 

l 0.2 Carrier :Users. The Pennittce may, in the course of its business and the conduct of 
its operations hereunder, permit the use of portions of the System by Carrier Users, pursunnt to 
and In aocordahce with Article YI. All Carrier Users shall use the System for the purpose set 
forth in this Supplement and its Carrier Agreement, and whether or not expressly set forth In its 
Carrier Agreement, all Carrier Agreements shall in all respects be subject to the tenns and 
conditions of this Supplement. 

ARTICLE XI 

TERM, DEFAULT AND TERMINATION 

11. t Tonn, The "Term of this Supplemsiot" shall commence on the Commencement 
Date and shall end on the earlier of (a) the scheduled expiration date of the Initial tenn of the first 
Carrier Agreement but in no event after the date that is twenty (20) years after the 
Commencement Date and (b) the date upon which this Supplement is earlier tenninated pursuant 
to the tenns hereof. For the avoidance of doubt, except with respect to a tenninatlon on account 
of a Schedule Milestone Default pursuant to Section 11.3. or unless otheiwlse agreed by the 
Parties in writing: (i) in the event of any tennination of the TNAS Agreement for cause 
(including, witijout limitation, pursuant to Section 20 of the TNAS Agreement), this Supplement 
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shall immediately be tenninated effective as of the date of such termination for cause of the 
TNAS Agreement and (ii) In the event of any expiration or tennlnation for cttuse of this 
Supplement, the TNAS Agreement shall immediately be tenninate<i effective as of the date of 
such expiratio,n or tennlnation for cause of this Supplement, in each case without any action by 
or notice to o~ from either Party but subjoot to the applicable provisions of the TNAS Agreement, 
with respoot .·to the Port Authority Facilities other than the World Trade Center, and this 
Supplement. with respect to the World Trade Center. 

11.2 . Non-Curable Tenninating Events. In addition to any other rights of termination 
specifically granted in this Supplement, the Port Authority may tenninate this Supplement on not 
less than twenty (20) calendar days written Notice to the Pennittee upon the occurrence of any of 
the following events (each, a ''Non-Cumbie Default'1: 

. 11.2. l The Permittee shall (i) become insolvent, (ii) talce the benefit of any 
present or future insolvency statute, (iii) make a general assignment for the benefit of creditors, 
(iv) file a volvntary petition in bankruptcy or a petition or answer seeking an arrangement or its 
reorganization or the readjushnent of its indebtedness under the federal bankruptcy laws or under 
any other Jaw. or statute of the United States or of any state thereof or (iv) consent to the 
appointment of a receiver, trustee, or liquidator of all or substantially all its property. 

11.2.2 By order or dooree of a court the Permlttee shall be adjudged bankrupt or 
an order shall be made approving a petition filed by any of the creditors or, if the Permittee is an 
entity, by any of the stockholders, members, partners, beneficiaries or any other Person holding a 
beneficial interest In the Pennlttee, seeking its reorganization or the readjustment of its 
indebtedness m1der the federal bankruptcy laws or under any law or statute of the United States 
or of any state thereof; 

11.2.3 A petition under any part of the Federal bankruptcy laws or an action 
under any present or future insolvency law or statute shall be filed against the Permittee and shall 
not be dismissed or vacated within sixty (60) calendar days after the filing thereof; 

:11.2.4 Except to the extent pennltted under Article X of this Supplement, the 
interest of the J>ermittee m1der this Supplement and/or the System, or any portion thereof shall be 
transferred to, pass to or devolve upon, by operation of law or otherwise, any other Person; 

'1 J .2.5 The Pennittee, if an entity, shall, without the prior written consent of the 
Port Authority( become a possessor or merged entity in a merger, a constituent entity in a 
consolldatio11i ior an entity In dissolution unless (i) the entity resulting from a merger or 
dissolution has a financial sta11ding as of the date of the merger or consolidation at least as good 
as that of the Permittee, by which is meant that Its ratio of current assets to current llabilitles, its 
ratio of fixed assets to fixed Habilities and its tangible net worth shall each be at least as 
favorable as that of the Permittee and (ii) such resulting entity at all times is able to make the 
representation and warranties and satisfy the covenants set forth ln Section 14.2; 

J 1.2.6 By or pursuant to, or under authority of any legislative act, resolution or 
rule, or any order or decree of any court or government board, agency or officer, a receiver, 
trustee, or liquidator shall take possession or control of all or substantially all the property of the 
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Pennittee, or ·any execution or attachment shall be issued against the Pennittee or any of its 
property, whereupon possession of any part of the System shall be taken by someone other than 
the Pennittee,;and any such possession or control shall continue in effect for a period of at least 
thirty (30) calendar days; 

11.2. 7 Any lien Is filed against the System or any part thereof because of any act 
or omission of the Pennlttee and is not bonded or dischnrged within sixty (60) calendar days; 

l 1.2.8 The Permittee shalt (l) conduct any other fonn of business activity other 
than System Operations (except that the Permittee shall be pennitted to conduct the business 
activities permitted under the TNAS Agreement and this Supplement without violating the 
foregoing) or (Ii) control any other Person or own any equity interest in any other Person; or 

1 l.2.9 The Pennittml or any of its affiliates, subsidiaries, directors, officers, 
members or employees commits fraud, embezzlement or theft against the Port Authority or its 
affiliates. 

11.3 Schedule Milestone Defaults. The Permittee shall be in default of this 
Supplement ifit fails to meet any Initial Schedule Milestone or the Retail Schedule Milestone 
(any such default, a "Schedule Milestone Defa_ult11

). 

't l .3.1 Regardless of the Port Authority's knowledge of such Schedule Milestone 
Default, and in addition to the remedies set forth this Section 11.3 and Section 11.8, upon the 
occurrence of '"1Y Schedule Milestone Default, the Pennittee at no cost to the Port Authority, 
shall (i) use ~st efforts to complete the Initial System Construction Work and any .other work 
that was required to be completed by the applicable Initial Schedule Milestone or the Retail 
Schedule Milestone at the e11rliest possible time following such milestone and (ii) prepare and 
issue to the Port Authority within one (1) business day after the applicable Initial Schedule 
Milestone or the Retail Schedule Milestone an analysis and narrative statement that outlines the 
cause of the Schedule Milestone Default and the steps taken and to be taken by the Pennittee to 
complete the Initial System Construction Work and any other work that was required to be 
completed by such Initial Schedule Milestone or the Retail Schedule Milestone. 

11.3.2 Upon the occummce of any Schedule Milestone Default (subject to 
extension of the applicable Initial Schedule Milestones pursuant to Section 7,2, J, U or Section 
11.10, if applicable) other than a Grand Opening Milestone Default, the Pennittee shall Incur 
liquidated damages in the amount of One Thousand Five Hundred Dollars ($1,500) for each day 
that such Schedule Milestone Default has not been cured from and after the twentieth (20th) day 
following the applicable Initial Schedule Milestone. 

l l .3.3 Upon the occurrence of a Grand Opening Milestone Default (subject to 
extension pursuant to Section 7,2.J., U or se«tion ll.10, If applicable), the Permittee shall incur 
liquidated damages in the following amounts: (I) Seven Thousand Five Hundred Dollars 
($7,500) for each day that such Grand Opening Milestone Default has not been cured from the 
eleventh (l lth)1day following the Grand Opening Milestone until and through the fortieth (4oth) 
day following :such Grand Opening Milestone, (ii) Twelve Thousand Five Hundred Dollars 
($12,500) for each day that such Grand Opening Milestone Default has not been cured from the 

I 
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forty-first (41st) day following the Grand Opening Milestone until and through the seventieth 
(70th) day following such Grand Opening Milestone, and (iii) Fifteen Thousand Dollars 
($15,000) for each day that such Grand Opening Milestone Default hns not been cured ftom and 
after the seventieth (10th} day following such Grand Opening Milestonet provided, however> that 
if the Pennittee does not cure such Grand Opening Milestone Default within eighty-five (85) 
days after the Grand Opening Milestone or otheiwise comply with the provisions of this ~ 
1 l .3t the Port Authority may tenninate this Supplement on acooW1t of such Grand Opening 
Milestone Default upon not less than two (2) calendar days written Notice to the Pennittee. 
Notwlthstattding anything to the contrary contained in this Supplement (including, without 
limitation, Section 11.1 }. termination. of this Supplement pursuant to this SectiQt\ 11.3 shall not 
result in the a~tomatic termination of the TNAS Agreement solely on account of such Grand 
Opening MileJtone Default (although nothing in this sentence shall restrict or otherwise limit any 
otherwise applicable or available tennination rights with respect to the TNAS Agreement, 
whether under,thls Supplement, under the TNAS Agreement or otherwise). 

'11.3.4 The Parties acknowledge and agree that (i) the liquidated damages 
described ln ~ectlons 11.3.2 and 11.3.3 are a reasonable estimate of and bear a reasonable 
relationsWp to 'the damages that would be suffered and costs incurred by the Port Authority as a 
result of the applicable Schedule Milestone Defaults, (ii) the actual damages suffered and costs 
incurred by th~ Port Authority as a result of any such Schedule Milestone Defaults would be 
extremely difncult and impractical to detennlne and (iii} the applicable amoW1ts shall be and 
constitute valid: liquidated damages on account of such Schedule Milestone Defaults. 

1 J .4 Mnior Defaults. The Port Authority may tenninnte this Supplement on not less 
than twenty (20) calendar days written Notice to the Permittee if the Permittee shall default in the 
performance or observance of any other material tenn, condition or covenant contained in this 
Supplement not falllng under Section 11.2 or Section 11.3 (any such default, a 'Mator Default") 
and such Major Default shall continue for a period of thirty (30) calendar days after the earlier of 
written notice thereof (a "MJ!jor Default Notice") shall have been received by the Permittee or 
such time as the Permittee has become aware of such Major Default, provided that a ten (10) 
calendar day period shall apply with respect to any failure to make a monetary payment 
hereunder. Notwithstanding the foregoingt if such a Major Default (other than a monetary 
default) is such(thnt it Is reasonably susceptible to cure but cannot reasonably be remedied within 
thirty (30) cale~dar days and the Pennittee has, in good faith, commenced cure of such Major 
Default within ten (10) calendar days after being notified or becoming aware of any such Major 
Default, then the Port Authority shalt not be entitled to tennlnate this Supplement pursuant to 
this Section 11.4 for a sixty ( 60) calendar day period following such Major Default Notice or the 
date upon whicj} the Pennittee became aware of such Major Default so long as the Pennittee is 
diligently prosecuting the cure to its completion. By way of example onlyt and without 
limitation, the Parties acknowledge and agree that the occurrence any of the following events 
shall be deemed to be a Major Default: (a) the Pennittee's failure to make payments as and when 
due Wlder this Supplemen~ (b) repeated System Perfonnance Violations that together evidence a 
pattern and pra¢tice which is materially inconsistent with the standard of service required by the 
System Perfonnance Standard or (c) repeated defaults by the Pennlttee in the perfonnance or 
observance of ,any term, condition or covenant contained In this Supplement that together 
evidence a pattern and practice inconsistent with the Pennittee's obligations under this 
Supplement. 
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11.S ;Qther Defaujts. The Pennittee shall be in default of this Supplement if it defaults 
In the perforinance or observance of any term, condition or covenant contained ln this 
Supplement not falling under Seotion 11.2. Section 11.3 m: Section 11.4 (an "Othet Defaul!") and 
such default shall continue for a period of thirty (30) calendar days after written notice thereof 
(an "Other Default Notice") shall have been received by the non-defaulting party specifying such 
default and requesting that the same be remedied in such thirty (30) calendar day period, 
provided that a ten (10) calendar day period shall apply with respect to any failure to make a 
monetary payment hereW1der; and provided further that if such Other Default (other than a 
monetary default) is such that it is reasonably susceptible to cure but cannot reasonably be 
remedied within thirty (30) calendar days and the Pennlttee has, in good faith, commenced cure 
of such Other· Default within ten (10) calendar days after being notified of any such Other 
Default. then the Port Authority shall not be entitled to tenninate this Supplement pursuant to 
this Section 11 ;4 so long as the Permittee Is diligently prosecuting the cure to its completion. 

l l .6 Qefault Notices. The Port Authority shall notify the Pennittee In writing of any 
default condition it observes, provided that the Port Authority's failure to provide any such 
notification sh1dl in no event have any effect on any other provision of the other provisions of 
tl1is Article XI. 1 

11. 7 llelf-Help. If at any time (I) the Permittee shall fail to puy or perform any of its 
obligations in accordance with the terms and provisions of this Supplement, (ii) such failure ls 
not of the type described ln Section 39 of the Original Agreement (as incorporated in this 
Supplement pursuant to Section 11.10) and (iii) such failure shall continue for a period of five 
(S) calendar days after receipt of written notice thereof to the Pennittee (except in the event of an 
emergency in which case written notice shall be furnished. as soon as reasonably possible)1 then 
the Port Authority rmty1 without limitation of any other available remedies, perfonn the same or 
arrange for alternative performance of the same Wltil such time as the Permittee cures its failure 
to perform. The Port Authority shall be entitled to payment from the Pennittee for all costs and 
expenses (including reasonable attorneys' fees) paid or incurred by the Port Authority In 
perfonning such work. 

11.8 Remedies: No Waiver. Upon the occurrence of and during the continuation of 
any default described in Sections 11.2, ill or 11.4 or otherwise, all or any one or more of the 
rights, powers, 1 privileges and other remedies available to the Port Authority against the 
Pennittee under ,this Supplement or at law or In equity may be exercised by the Port Authority at 
any time and from time to time. Any such actions taken by the Port Authority shall be 
cumulative and boncurrent and may be pursued Independently, slngly1 successively. together or 
otherwise, at such time and in such order as the Port Authority may determine in Its sole 
discretion, to thl.) fullest extent permitted by law, without Impairing or otherwise affecting the 
other rights andi remedies of the Port Authority permitted by law, equity or contract or as set 
forth herein. No.acceptance by the Port Authority of fees or other payments in whole or in part 
for any period or periods after a default in any of the terms, covenants and conditions to be 
perlbnned, kept 'or observed by the Pennittee shall be deemed a waiver of any right on the part 
of the Port Autl\ority to terminate this Supplement. No waiver by the Port Authority of any 
default on the part of the Pennittee in perfonnnnce of any of the tenns, covenants or conditions 
hereof to be perfonncd, kept or observed by the Pennlttee shall be or be construed to be a waiver 
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by the Port Authority of any other or subsequent default in performance of any of the said tenns, 
covenants and conditions. 

11.9 Imputation of Actions of Carrier Users. Without in any way affecting the 
obligations of the Pennittee under this Supplement, al1 acts and omissions of the Carrier Users 
shall be deemed acts and omissions of the Pennittee hereunder, provided, however, that the 
Pennittee shall not be or be deemed to be in default to t,he extent that any of the foregoing shall 
constitute a broach hereof if the causes thereof are beyond the control of the Permittee or if the 
Permlttee shall have commenced to remedy said default within twenty (20) calendar days after 
receipt of notice thereof from the Port Authority and continues diligently to pursue such remedy 
without inte~ptlon . 

. 
11.10 :Aru,licqble Provisions of the TNAS Agreement: Force Majeure. Section 39 of the 

Original Agret'!ment shall be and hereby ls incorporated in this Supplement and made applicable 
to the WTC Site as if fully set forth herein, except that, for purposes of this Supplement, (i) the 
capitalized tenns used within such provisions shall have the applicable meanings given to such 
tenns in Artiolij of this Supplement If so def med therein (otherwise, such capitalized tenns shall 
have the applicable meanings given to such terms in the Original Agreement) and (ii) the phrase 
"this Agreeme1:it'' or "hereunder" ns used in any such provision shall be construed to refer to this 
Supplement. 

11.1 l Termination Without Cause. Without limiting any other rights of the Port 
Authority under this Supplement (including, without limitation, the rights set forth in this 
Article XI}, tho Port Authority shall have the right to terminate this Supplement without cause 
effective on the date of the expiration of the Term of the TNAS Agreement upon not less than 
ninety (90) days' prior written notice to the Pennittee. The Port Authority shall not have the 
right to terminate this Supplement under this Section 11, I 1 if the Port Authority intends to work 
with, or is working with or contemplates working with, a third party (including, without 
limitation, any 1investors, Canier Users or any affiliate of any of them) to have such third party 
provide or flnru'.1ce (in whole or in part) the termination fee payable under this Sec:tjon 11. l t ), If 
the Port Authority so elects to terminate this Supplement, then this Supplement shall be 
tenninated on· the date of the expiration of the Tenn of the TNAS Agreement and, 
notwithstanding anything to the contrary contained In the TNAS Agreement, the Port Authority 
shall, within ten (10) days after the effective date of such termination, pay to the Pennittee an 
amount determined as follows: . 

', 

~I. t 1.1 An amount equal to DAS Net Income less the DAS Variable Fee payable 
to the Port Authority under Carrier Agreements in place as of the date of termination for the 
remaining term:or such Carrier Agreements during what would have been the remaining Term of 
this Supplement if this Supplement had not been terminated without cause, plus an amount equal 
to the Wi-Fi Net Income less the Wl~Fi Variable Fee payable to the Port Authority reasonably 
forecasted (as agreed by the Parties) to be earned for each Annual Period (or portion thereof) 
during what would have been the remaining Term of this Supplement if this Supplement had not 
been tenninated without cause, shall be calculated for each Annual Period. 
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· 1 t. t 1.2 The present value of the stream of payments described in Section 11, l t .1 
on the date of tennination without cause by the Port Authority shall be determined using a 
discount rate 9f nine percent (9%) per year (the "Base Net Present Value Amount"). 

· J J • J J .3 The portion of the Initial System Capital Cost plus the capital cost of any 
additions to the System approved by the Port Authority as constituting an additional capital 
Investment in ,the System, which in each case constituted actual unreimbumed payments made to 
unaffiliated iliird parties for the acquisition and installation of the System (including, without 
limitation, any unreimbursed Base Infrastructure Cost Reimbursement and any unreimbursed 
Additional Base Infrastructure Cost Reimbursement paid to the Port Authority, in each case less 
the Base Infra1structure Credit), shall be determined and the amount so detennined, together with 
a twentyMfive ·:percent (25%) accrued annual return on such rurtount, and the aggregate amount 
shall be multiplied by a fraction the denominator of which is the number of days in the Term 
originally con~emplated under this Supplement but for its termination without cause by the Port 
Authority and the numerator of which is the number of days from the date of the termination of 
this Supplement without cause by the Port Authority to the expiration date originally 
contemplated under this Supplement (the "Base Unamortized Capital Amount"). 

11. l t .4 The "WTC Termination Amount'' shall be the sum of the Base Net 
Present Value Amount plus the Base Unamortized Capital Amow1t, 

For the avoidance of doubt and notwithstanding anything to the contrary contained 
in the TNAS Agreement, any termination without cause of the TNAS Agreement pursuant to 
Section 36 of 'the TNAS Agreement shall be effective only as to Port Authority focilitles other 
than the World Trade Center ,and the ''Termination Amount" payable pursuant to Section 36 of 
the Original Agreement shall not include any amounts attributable to the World Trade Center. 

In : the event the Port Authority terminates this Supplement pursuant to this 
Section 1 I .11, the Port Authority shnll, upon payment of the WTC Tennination Amount, have 
the right to (lJ direct the Pennittee to remove the System or the portions thereof designated by 
the Port Autho.rity, at the Port Authority's expense, and (2) to use the System or any portion or 
portions thereqf as are not so removed free and clear of any claim of ownership by the Permittee, 
including all ~e Pennittee's rights to all System software licenses, equipment warranties and 
service contraQts. Title to the portion or portions of the System as are not so removed shall 
thereupon vest· in the Port Authority without any further act or deed by the Pennittee if title 
thereto Is not aiready in the Port Authority, · 

I t. l 2 Right of Use Upon Termination. 

11. 12.1 In the event the Port Authority tenninates this Supplement pursuant to 
this Article XI or otherwise in accordance with this Supplement during the Term (other than 
pursuant to ~eotjon 1 J. Lt, for which the provisions of Section 11.11 shall govern), the Port 
Authority shall, nt no cost or expense to the Port Authority, either (1) direct the Permittee to 
remove the System or the portions thereof designated by the Port Authority1 or (2) operate the 
System or any ,portion or portions thereof as are not so removed free and clear of any claim of 
ownership by the Permittee, (ncluding all the Permlttee's rights to all Carrier Agreements, 
System software licenses, equipment warranties and service contracts. Such foregoing rights of 
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the Port Authority to use the System shall not in any manner nffeot, alter or diminish any of the 
obligations of the Permittee under this Supplement, and shall in no event constitute an 
acceptance of surrender of this Supplement. 

11.12,2 The rights of the Port Authority under Section 11.12. l to use the System 
shall include the right of the PQrt Authority to use ond/or operate the System or any portion 
thereof and tl1e right to continue In effect thi, terms and provisions of the Carrier Agreements or 
to enter into a. new agreement with any Person to use and/or operate the System or any portion 
thereof for a period of time the same as or different from the balance of the Term remaining 
under this Supplement, and on tenns and conditions the same as or different from those set forth 
in this Supplement. The Port Authority shall also, upon a termination as described in 
Section 1 l. l. or otherwise upon tlle exercise of Its rights pursuant to this Section 11.11, have the 
right to repair or to make physical or other changes in the System, including changes which alter 
its wireless telecommunications and other electrortic characterlstics, without affecting, altering or 
diminishing the obligations of the Pennittee under this Supplement. 

11.12.3 The Port Authority will honor Carrier Agreements in the event of the 
expiration or tennlnation of this Supplement in accordance with the tenns thereof. 

ARTICLEXD 

SECURITY FOR PERFORMANCE OF PERMITTEE'S OBLIGATIONS 

12.1 lllltial Construction and Reimbursement Obligations. In connection with this 
Supplement, Bolngo Wireless, Inc. ("!!2.!ngQ'~, the parent of the Pennittee, shall execute a 
completion and payment guaranty pursuant to which Boingo gunrantees (i) the lien-free payment 
and performance of the Initial System Construction Work in accordance with nil provisions of 
this Supplement and (Ii) the payment of the Port Authority Balle Infrastructure Costs in 
accordance with all provisions of this Supplement. 

ARTICLEXUI 

REPORTING 

13. 1 :eeriodic Reports During Initial Construction. Prior to the completion of the 
Initial System Construction Work, the Permittee shall maintain and deliver to the Port Authority 
a report in fonn,reasonably acceptable to the Port Authority containing the following infonnation 
with respect to the System and its obligations under iliis Supplement within thirty (30) calendar 
days after the end of each calendar month (or within thirty (30) calendar days after the end of 
such other period as may be agreed between the Parties) (each such month or 0U1er period being 
referred to in this Section 13.l as a "Period'~: 

t 3 .1. 1 A statement of WiMFi Gross Revenues and DAS Gross Revenues for the 
Period and cumulatively for the Annual Period to date and the amount of all payments made to 
the Port Authority for the Period and oumulatlvely for the Annual Period to date pursuant to this 
Agreement; · 

39 
BAS'l\55410645.14 



' 13.1.2 A statement of capital receipts (on an Invoice basis) for the Period and 
cumulatively for the Annual Period to date; 

13.1.3 A statement showing the Wi-Fi Allowable Deductions. DAS Allowable 
Deductions ~d other expenditures made by the Pennittee for the Period and the cumulative Wi­
Fi Allowable: Deductions, DAS Allowable Deductions and other expenditures made by the 
Permittee for the Annual Period to date; 

13.1.4 A statement showing the capital expenditures and significant maintenance 
Items of a oapltal nature for the Period and cumulatively for the Annual Period to date; 

13.1.S A statement of Capital Costs expended during the Period, cumulatively for 
the Annual Period to date and cwnutatively for Initial System Construction Work; 

13.1.6 A management report summarizing sigriificru)t events or activities 
affecting the S'ystem, the Pennlttee's obligations under this Supplement or Carrier Agreements 
which occurred during the Period or which are likely to occur in subsequent months, Including, 
without limitation, detailed information regarding the System's performance with respect to the 
System Perfonnance Standards; 

·13.1. 7 Updated information and projections regarding the status of the Initial 
System Construction Work and targeted completion and commissioning dates for the various 
phases and elements of such work (includhtg as related to the Initial Schedule Milestones and the 
Retail Schedu1Q Milestone); 

13. l.8 A management report regarding operational and maintenance issues, 
Including ln·pJ1Pcess, completed ·and anticipated operating and capital activities and expenses; 
and : 

13.1.9 Any other information or statements reasonably requested by the Port 
Authority from time to time. 

13.2 Periodic Reports Following Initial Construction, From and after the completion 
of the Initial System Construction Work, the Pennittee shall maintain and deliver to the Port 
Authority a rep.Ort in form reasonably acceptable to the Port Authority containing the following 
infonnation with respect to the System and its obligations under this Supplement within thirty 
(30) calendar days after the end of each calendar quarter ( or within thirty (30) calendar da)'s after 
the end of such other period as may be agreed between the Parties) (each such quarter or other 
period being referred to in this Section 13.i as a"~"): 

13.2. I A statement of Wi-Fi Gross Revenues and DAS Gross Revenues for the 
Period and cwn'ulatively for the Annual Period to date and the amount of all payments made to 
the Port Authority for the Period and cumulatively for the Annual Period to date pursuant to this 
Agreement; 

; 
1,3.2.2 A statement of capital receipts (on an invoice basis) for the Period and 

cumulatively for the Annual Period to date; 
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13,2.3 A statement showing the WI .. Fl Allowable Deductions, DAS Allowable 
Deductions and other expenditures made by the Pennittee for the Period and the cwnulative ·w1 .. 
Fi Allowable Deductions, DAS Allowable Deductions nnd other expenditures made by the 
Pennittee for tJte Annual Period to date; 

., 13.2.4 A statement showing the capital expenditures and signitfoant maintenance 
Items of a capHal nature for the Period and cumulatively for the Annual Period to dnte; 

t 3 .2.5 A management report summarizing significant events or activities 
affecting the System, the Permittee's obli~ntions under this Supplement or Carrier Agreements 
which occurred during the Period or which are likely to occur In subsequent months, Including, 
without limitation, detailed information regarding the System's performance with respe-0t to the 
System Performance Standards; 

,13.2.6 An estimate of any opernting expenses and other items required to be paid 
by the Perrnittee hereunder becoming due during the ensuing month and the dates 011 which such 
amounts will become due; 

13.2.7 A management report regarding operational and maintenance Issues, 
including In-process, completed und anticipated operating and capital activities and expenses; 
and 

J 3.2.8 Any other Information or statements reasonably requested by the Port 
Authority from time to time. 

13 .3 ,Jnventory and Depreciation. In addition to the reports required pursuant to 
Section 13.1 and SectioJ! 13.2. as applicable, the Permlttee shall deliver to the Port Authority, 
from time to tiine upon request of the Port Authority, a report in form reasonably acceptable to 
the Port Authopty setting forth an inventory of all equipment. machinery and other property In 
connection with the System showing their current depreciated values, each as of the date(s) 
specified by the Port Authority in such request. 

, 
' 

ARTICLE XIV 

MISCELLANEOUS 

14.1 L\.ddltional Applicable Provisions Qf the TNAS Agreemen!, The following 
provisions of th.e TNAS Agreement shall be and hereby are Incorporated In this Supplement and 
made applicablQ to the WTC Site as if fully set forth herein, except that (i) the capitalized terms 
used within such provisions shall have the applicable meanings given to such tenns in Article I 
of this Supplement if so defined therein (otherwise, such capitalized terms shall have the 
applicable meanings given to such terms in the Original Agreement) and (Ii) the phrase ''this 
Agreement" or "hereunder" as used in any such provision shall be construed to refer to this 
Supplement: 

14.1.1 Leases of Facilities. Section 6(c), except that, for purposes of this 
Supplement, (I) the term "Swnmary Basis of Design" as used in Se-0tion 6(c)(ii) of the Original 
Agreement shalJ mean the Summary Basis of Design attached hereto as :Exhibit C and (ii) no 
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equitable adjustment of the Variable Fees or any other amounts owing or due pursuant to this 
Supplement shall be available or effected pursuant to such Section 6(c) as incorporated in this 
Supplement. 

'. 14.1.2 Governmental Requirements. Section 91 except that, for purposes of this 
Supplement, (i) the text after the phrase "fulfilling such obligation'' in the second sentence of 
Section 9(a) thereof shall not be part of this Supplemen4 (ii) the reference to "Section 12" as 
used in Section 9( c) thereof shall mean Section 12 of the Original Agreement us incorporated in 
this Supplement pursuant to Section l4t1.4, and (Ill) the following text shall be added to the last 
sentence of Section 9(b) thereof: 

except that the Pennittee shall pay the Port Authority's standard fees and 
charges in connection with the Port Authority's review of the System in its 
capacity as governmental agency with jurisdiction over the WTC Site, as 
more speciflcnlly provided in ,Section 7,2,2 of this Supplement. 

14.1.3 Prohibited Acts. Section t O of the Original Agreement. 

14.1.4 Casualty, Section 12 of the Original Agreement, except that, for purposes 
of this Supplement, (i) Section l2(d) of the Orlginal Agreement shall not be Incorporated in this 
Supplement M.d (il) the following text shall be inserted after the phrase "telecommunications 
network access system" in the third sentence of Section 12(c}: "or such other Wi-Fi System 
and/or DAS S~stem11

• 

14. l.5 Indemnity. Section 13 of the Original Agreement, except that, for 
purposes of thi~ Supplement, the phrase "Paging Carrier User" as used in Section 13(a) shall not 
be incorporated in this Supplement. 

A4.1.6 Consequential Damages, Section 14 of the Original Agreement. 
' 
14.1.7 Condemnation. Section 18 of the Original Agreement, except thati for 

purposes of this Supplement, the references to "Section 38" as used In Section I 8(b) of the 
Original Agreement shall mean Section 38 of the Original Agreement as incorporated in this 
Supplement pursuant to Section 7.~. 

14. 1.8 Waiver of Redemption. Sectiotts 22 and 23 of the Original Agreement. 

14, J .9 Surrender. Section 24 of the Original Agreement, except that, for 
purposes of thfa Supplement, the text "except us may otherwise be provided In Section 6(b )" in 
the second sentence of Section 24(b) of the Original Agreement shall not be Incorporated In this 
Supplement. 
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( 4.1.10 Disputes. Section 26 of the Original Agreement. 

4 4. l .11 Payments. Section 28 of the Original Agreement. 

i 4 .1.12 Recording. Section 29 of the Original Agreement. 
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I 4, 1.13 Ou let Enioyment. Section 30 of the Original Agreement. except that, for 
purposes of this Supplement, the references to "Section 20" as used in Section 30 of the Original 
Agreement shall mean Article X! of this Supplement. 

Agreement. 

14. 1.14 Headings. Section 31 of the Original Agreement. 

( J 4. 1.15 Perfonnance of Peonittee•s Obligations. Section 32 of the Original 

0

14.1.16 Publici~ and Advertising. Section 33 of the Original Agreement. 

,14.1.17 1-,iability Insurance. Section 40 of the Original Agreement. 

, 14.1.18 NgnADlscdmination. Section 41 of the Origi1111I Agreement, except that, 
for purposes of this Supplement, the reference to nsection 20" as used in Section 41(c) of the 
Original Agreement shall mean Article XI ofthls Supplement. 

.14. I. J 9 Affirmative ActiQ(I. Section 42 of the Original Agreement, except that, 
for purposes of this Supplement, the reference to "Section 20" as used in Section 4 l(c) of the 
Original Agreement shall mean Article XI of this Supplement. 

14.1.20 Permlttee's Additional Ongoing Affirmptive Action - Equal Qpportunitx 
Commitment, Section 43 of the Original Agreement, except that, for purposes of this 
Supplement, the reference to "Sections 41 and 4211 as used in Section 43(b) of the Original 
Agreement shall mean Section 41 and Section 42 of the Original Agreement as incorporated in 
this Supplement pursuant to Section 14.1.18. and Section 14.1.19. respectively. 

14.1.21 Suitability of Port Authority Facilities. Section 45 of the Original 
Agreement, exGept that, for purposes of this Supplement, the reference to "Section 44° as used in 
Section 45 oft~e Original Agreement shall mean Article lX of this Supplement. 

~4.1.22 Non-Liobility of Individuals. Section 47 of the Original Agreement. 

14.1.23 Non-Dlsturbnnce. Section 49 of the Original Agreement. 

~ 4.1.24 Labor Hannonx Obligation. Section SO of the Original Agreement, 

14.1.25 Severabili~. Section 53 oftheOriginal Agre¢ment. 

14.1.26 Cgunterparts. Section 54 of the Original Agreement. 

14.1.27 Rules of lnterpr9tation, Section 55 of the Original Agreement. 

14.1.28 Third Part,y BeneficladM, Section 56 of the Original Agreement. 

14. 1.29 Ooyeming La\\!, Section 57 of the Original Agreement. 

14.2 Pennittee1s OFAC Representations. Warranties and Covenants. 
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. 14.2.1 The Permittee hereby represents and warrants to the Port Authority that 
Pennittee, including each of its affiliates and subsidiaries and each of its employees, is not a 
person or entity with whom U.S. persons or entities (including the Port Authority) are restricted 
from doing business under the regulations of the Office of Foreign Asset Control ("OFAC1

~ of 
the United States Department of the Treasury (including, but not limited to, those named on 
OFAC's Specially Designated Nationals and Blocked Persons list) or under any statute, 
executive order (including, but not limited to, the September 24, 2001 Executive Order on 
Terrorist Financing, Blocking Property and Prohibiting Transactions With Persons Who Comm!~ 
Threaten To Commit or Support Terrorism), or other governmental action and is not engaging, 
and shall not . engage, in any dealings or transactions or be otherwise associated with such 
persons or entities. The Permittee nckrtowledges that the Port Authority is entering into this 
Supplement in reliance on the foregoing representations and warranties and that such 
representation{1 and wammties are a material element of the consideration inducing the Port 
Authority to enter into and execute this Supplement. In the event of any breach of the foregoing 
representations and warranties by the Pennittee, the Port Authority shall have the right, in 
addition to any and all other remedies provided under this Supplement, or at law or in equity, to 
immediately terminate this Supplement upon written notice to the Pennittee. In the event of any 
1mch termination by the Port Authorlty1 the Pennlttee, Immediately upon recolpt of said 
termination notice, shall have no further right to access the World Trade Center, the WTC Site or 
any portion thereof and shall surrender the System and all books and records in the Pennittee's 
possession or <:ontrol with respect to the System and its services under this Supplement to the 
Port Authority pursuant to Section 24 of the Original Agreement (as incorporated in this 
Supplement P.ursuant to SectiQn J4.t12). Termination on the aforesaid basis shall be n 
termination for cause. 

14.2.2 The Pennittee hereby agreest on behalf of itself and Its employees, 
subsidiaries and affiliates to be used by it in performing the duties under this Supplement directly 
or indirectly (each, a "Representative"), that Pennittee shalJ require that each potential 
Representative, service provider, contractor, subcontractor and any other Party engaged by the 
any Representative with respect to or in connection with this Supplement represent and warrant 
to the Port Authority and provide the Port Authority with documentation indicating that such 
Persons do no~ constitute (i) a government, Individual or entity that is subject to U.S. Economic 
Sanctions, (ii) ~ Person that resides or has a place of business In a country or territory subject to 
U.S. Economic, Sanctions or (iii) the agent of any of the foreg~ing Persons, and are not identified 
on the List of Specially Designated Nationals and Blocked Persons maintained by OFAC, 
available on the Internet at http://www.treas.gov/offices/enforcement/ofac/sdn/tl Jsdn.pdf. 

14.3 Audit Rights. The Port Authority may from time to time carry out an independent 
audit or inspection of the Pennittee's books, accounts, records or any other lnfonnation related to 
the WTC Site 'and/or its obligations or performance under this Supplement, including, without 
limitation, wlili respect to the capital costs of the DAS and WI-Fl systems (and management of 
the construction account, including Carrier User payments), maintenance and refurbishment 
expenses, ongc.\ing operations costs, revenues, cash· flows, fee calculations and any systems or 
metrics that are used in computing revenues, expenses, costs or fees. The Port Authority may 
engage such third parties as it deems necessary or desirable bt connection with any such audit, 
provided that in no event shall the Port Authority engage an auditor on a contingency or 
percentage fee basis. Each audit shall be at the Port Authority's expense, provided, however, 
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that if any such audit discloses a variance of 5% or more in any amount (on an aggregate basis), 
Pennlttee shaU promptly pay to the Port Authority the cost of such audit. 

14.4 .:No Broker. The Pennittee hereby represents and warrants that it has not had any 
contacts, dealings, nets or conversatlons with any broker In connection with the negotiation of 
this Supplement or in connection with the rights and permissions granted to the Permittee 
hereunder. Th.e Permittee shall indemnify and save harmless the Port Authority from any and all 
claims for brokerage or commission made by any Person for services in colUlectlon with the 
negotiation and execution of this Supplement or in connection with the rlghts and permissions 
granted to the Permittee hereunder arising out of the contacts, dealings, acts or conversations of 
the Pennittee, ~x:cept for claims arising solely out of any contacts, dealings, acts or conversations 
of the Port Aufhority. 

14.5 Notices. All notices, demands, consents; reports and other communications 
provided for in this Supplement (each a "N2.t.i£t') shall be In writing, shall be given by a method 
prescribed in this Section 14.5 and shall be given to the Party to whom it is addressed at the 
address set forth below or at such other address(es) as such party hereto may hereafter specify by 
ut least fifteen (15) calendar days' prior written notice. 

To the Port Authority: 

The Port Authority of New York and New Jersey 
tl l 5 Broadway, 19th floor 
New York, New York 10006 
.Attn: Director, World Trade Center Redevelopment 
Telephone: (212) 435·6426 
Facsimile: (212) 435-6535 

With a copy to: 

;The Port Authority of New York and New Jersey 
225 Park Avenue South 
'New York, New York I 0003 
Attn: General Counsel 
Telephone: (212) 435 .. 3515 
Facsimile: (212) 435-6610 

With a copy to: 

DLA Piper LLP (US) 
1251 Avenue of the Americas 
New York, New York 10020-1104 
Attn: Jeffrey R. Keitelman, Esq. 
Telephone: (212) 335-4660 
facsimile: (301) 717-1122 
t 

To the ~ennittee: 
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New York Telecom Partners, LLC 
2150 $. Central Expressway 
Attn: Mark Deshaies 
McKinney, Texas 75070 
Telephone: (972) 542-3555 ext. 8933 
facsimile: (310) 586-4060 

With a copy to: 

Boingo Wireless1 ltlc. 
10960 Wilshire Blvd. Suite 800 
Los Angeles, California 90024 
Attn: Legal Department 
Telephone: (310) 586-4064 
facsimile: (310) 586-4060 

A Notice may be malled by United States certified mail, return receipt requested, postage 
prepaid, deposited in a United States post office or a depository for the receipt of mail regularly 
maint.ained by the post office. A Notice may also be delivered (i) by hand or nationally 
recognized overnight courier whioh maintains evlden<X' of receipt or (ID by facsimile with a 
continuation copy delivered by overnight courier which maintains evidence of receipt. A Notice 
shall be deemed given when received at the address for which such party has given notice in 
accordance with the provisions hereof. A Notice shall be effective only upon receipt or refusal 
of receipt after, delivery in accordance with the methods hereinabove set forth in this Section 
,HJ'.. . 

14.6 Port Authority Additional Provisions. The additional provisions set forth in this 
Section 14.6 slloll apply to the Pennittee's obligations under this Supplement. In the event of 
any inconsistency between the provisions of this Section 14.6 and any other provision of this 
Supplement, the provisions of this Section 14,(i shall be deemed to control: 

14.6.1 Definitions. For the purposes of this Section 14161 the following terms 
shall have the following meanings: 

(a) 11Agency'1 or "Governmental Agencv11 means any federal, state1 

city or other local agency> including departments, offices, public authorities and corporations, 
boards of education and higher education> public development corporations, local development 
corporations and others. 

(b) "Dj~Qr11 means the then-incumbent Executive Director of the 
Port Authority. 

. (c) "lnvestigatlon11 means any inquiries made by any federal, state or 
local criminal prosecuting agency and any inquiries concerning civil anti-trust Investigations 
made by any: Governmental Agency. Except for inquiries concerning civil anti-trust 
investigations. _.the tenn does not Include inquiries made by any civil government agency 
concerning compliance with any regulation, the nature of which does not carry criminal 

I 
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penalties, nor does it Include any background investigations for employment, or Federal, state, 
and local inquiries Into tax returns. 

. (d) 110fficer" means any individual who serves as chief executive 
officer, chief financial officer, or chief operating officer of the Permittee, by whatever titles 
known. .i 

(e) ".&wm!" means an individual, partnership, joint venture or 
corporation that owns more than 50% of the voting stock of the Permittee. 

14.6.2 Notific3tion of Security Requirem~nts. The Port Authority has the right to 
impose multip~e layers of reasonably required security requirements on the Pennittee and Its 
employees on~site at the World Trade Center, depending upon the level of security required, as 
determined by the Port Authority. These security requirements may include, but are not limited 
to, the following: 

(a) Identity checks and background screening of the Permittee and its 
on~site employees, inoludlng but not limited to inspection of not less than two (2) forms of 
valld/ourrent government issued Identification (at least one having an official photograph) to 
verify each employee's name and residence; screening federal (including terrorist identification 
files), state, and/or local criminal justice agency Information databases and files; multi-year 
check of personal, employment and/or credit history; access identification to include some fonn 
of biometric security methodology such as fingerprint, facial or Iris scanning, or the like; 

(b) Issuance of photo identification cards; and 

(c) Access control, lnspe-0tion, and monitoring by security guards. 

The Permlttee may be required to have its staff authorize the Port 
Authority or Its designee to perform background checks on its on-site employees. Such 
authorization s~all be in a fonn reasonably acceptable to the Port Authority. The Port Authority 
may impose, Increase, and/or upgrade security requirements for the Permittee and its employees 
during the tenn of this Supplement to address changing security conditions and/or new 
governmental r~gulations. 

I 

J 4.6.3 Insurance. In connection with any work perfonned by or on behalf of the 
Permittee, the P~nnlttee shall take out, maintain, and pay the premiums on Commercial Genernl 
Liability Insurance, including but not limited to premises~perations, products-completed 
operations, and independent contractors coverage, with contractual llabllity language covering 
the obligations assumed by the Pennittee under this Supplement and, if vehicles are to be used to 
carry out the perforomnce of this Supplement, then the Pennittee shall also take out, maintain, 
and pay the premiwns on Automobile Liability Insurance covering owned, non-owned, and hire<J 
autos In the following minimum limits: 

1. Commercial General Liability Insumncsi: $5 million 
combined single limit per occurrence for bodily injury and property damage liability; and 
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2. Automobile Liability Insurance: $5 million combined 
single limit per accident for bodily Injury and property damage liability. 

3. Worker~' Compensation Insuranex: In accordance with the 
requirements of law in the state(s) where work will take place. 

4. Employer's Liability Insurance: Not less than $1 million 
each accident. 

The Port Authority may, at any time during the term of this Supplement upon not less 
than thirty {30) calendar days' prior written notice, change or modify the limits and coverages of 
Insurance required hereunder. Such insurance policies shall name the Persons listed on 
Schedule l attached hereto as additional Insureds, including but not limited to premise~ 
operations and products-completed operations on the Commercial General Liability Policy, 
Moreover, the Commercial General Liability Policy shall not contain any provisions for 
exclusions from liability other than provisions for exclusion from liability forming part of the 
most up to date ISO form or its equivalent unendorsed Commercial General Liability Policy. 
The liability policies and certificate of insurance shall contain cross-llability language providing 
severability of interests so that coverage will respond as if separate policies were in force for 
each Insured. The certificates of insurance and liability policies must contuin the following 
endorsement for the above liability coverages: "The insurer(s) shall not, without obtaining the 
express advanc:e written pennlssion from the General Counsel of the Port Authority, raise any 
defense involving In any way the jurisdiction of the Tribunal over the person of the Port 
Authority, the immunity of the Port Authority, Its Commissioners, officers, agents or employees, 
the governmental nature of the Port Authority, or the provisions of any stutues respecting suits 
against the Port Authority.'' 

) 

Each such insurance policy shall additionally be specifically endorsed to contain a 
provision that the policy may not be canceled, termlnnted, or modified without thirty {30) 
calendar days' prior written notice to the Port Authority and to the Port Authority's General 
Manager, Risk 'Manngement. The Pennittee shall submit original certificnte(s) of insurance to 
the Port Authority on the Commencement Date, which certificate(s) must be approved by the 
General Manager, Risk Management of the Port Authority prior to the commencement of any 
work under thi$ Agreement by the Permittee. Upon request by the Port Authority, the Permittee 
shall furnish ttj the Port Authority's General Manager, Risk Management, a certified copy of 
each policy, including the premiums. 

(a) If at any time the insurance required pursuant to this Section 14.6.3 
or otherwise pursuant to this Supplement should be canceled, terminated, or modified so that the 
insurance is not in effect as above required, then, if the Port Authority shall so dlrect, tlte 
Pennittee shall suspend performance of any affected work at the World Trade Center. If the 
work is so suspended, no extension of time sha11 be due on account thereof. If the work is not 
suspended (whether or not because of omission of the Port Authority to order suspension), then 
the Port Authority may, at its option, obtain insurance affording coverage equal to the above 
required, the c;0st of such insurance to be immediately payable, without demand, by the 
Pennittee to th~ Port Authority. 
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(b) Renewal certificates of Insurance or policies shall be delivered to 
the Port Authority at least fifteen (15) calendar days prior to the expiration date of each expiring 
policy. The General Manager, Risk Management must approve the renewal certificate(s) of 
insurance before work can resume on the faoility. If at any time any of the certificates or policies 
shaJJ become unsatisfactory to the Port Authority, the Permittee shall promptly obtain a new and 
satisfactory certificate and policy. 

(c) The requirements for insurance procured by the Permjttee shall not 
In any way be construed as a limitation on the nature or extent of the contractual obligations 
assumed by the Permittee under this contract. The insurance requirements are not a 
representation by the Port Authority as to the adequacy of the insurance to protect the Permittee 
against the obligations imposed on them by law or by this Supplement or any other contract. 

:14.6.4 (&rtiftcation Of No Inxestigation (Criminal Or Civil Anti-Trust), 
.Indictment. Conviction, .De~armsmt._Syspensl2n, Ri§guullfication And Disclosure Of Qther, 
Information. By signing this Supplement. the Permittee certifies that the Permittee and Parent, 
except as previously disclosed to the Port Authority, have not: 

(a) been indicted or convicted of a felony in any jurisdiction; 

(b) been suspended, debarred, found not responsible or otherwise 
disqualified from entering into any agreement with any Governmental Agency or been denied a 
government agreement for failure to meet standards related to the integrity of the Permittee; 

' 

(c) had an agreement terminated by any Governmental Agency for 
breach of agreement or for any cause, in each case based In whole or In part on an indictment or 
conviction of a felony; 

(d) Have not ever used a name, trade name or abbreviated name other 
than the name Project Mammoth, Inc.; 

(e) had any business or professional license suspended or revoked or 
had any sanction imposed as a result of any judicial or administrative proceeding with respect to 
any violation of a federal, state or local environmental law, rule or regulation; 

(f) had any sanction by a governmental authority imposed as a result 
of a judicial or administrative proceeding related to fraud, extortion, bribery, proposal rigging, 
embezzlement;, misrepresentation or anti-trust regardless of the dollar amount of the sanctions or 
the date of their Imposition; or 

(g) been, and is not currently, the subject of a criminal investigation by 
any federal, state or local prosecuting or investigative agency. 

14.6.S Non-Collusive Proposing And Code Of Ethics Certification, Certification 
Of No Solicitation Based, On Commission, Percent!!&» Brokernru, .. C-Olltingent Or Other Fees. 

· Except as pre'viously disclosed to the Port Authority, the Permittee certifies, to the extent 
applicable, that: 
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, (a) The Permittee has not, to the best of its knowledge, made any 
offers or agr~ments or taken any other action with respect to any Port Authority employee or 
fonner emploxee or Immediate family member of either which would constitute a breach of 
ethical standards under the Code of Ethics and Financial Disclosure dated April 11, 1996 (a copy 
of which has b~en delivered to the Permittee), nor does the Pennlttee have any knowledge of any 
act on the part of a Port Authority employee or former Port Authority employee relating either 
directly or indirectly to this organization which constitutes R breach of the ethical standards set 
forth in said Code~ and 

(b) The Permittee hus not offered, promised or given, demanded or 
accepted, any undue advantage, directly or indirectly, to, or from a public official or employee, 
political candidate, party or party official, or any private sector employee (including a person 
who directs or works for a private sector enterprise in any capacity), In order to obtain, retain, or 
direct business or to secure any other improper advantage in connection with this Supplement. 
The foregoing certifications shall be deemed to be made by the Pennittee as follows: 

(A) If the Pennittee is a corporation or limited liability 
company, such certification shall be deemed to have been made not only with respect to the 
Permittee itself, but also with respect to its Parent; or 

(B) if the Pennittee is a partnership, such certification 
shall be deemed to have been made not only with respect to the Permittee Itself, but also with 
respect to each, partner. 

i 

Moreover, the foregoing certifications, if made by an entity, shall be deemed to have 
been authorized by the Board of Directors of the Permittee, and such authorization shall be 
deemed to lncl.ude the signing and submission of the proposal and the inclusion therein of such 
certification as the act and deed of the corporation. In any case where the Permittee cannot make 
the foregoing certifications, the Pennlttee shall so state and shall furnish to the Port Authority a 
signed statement setting forth In detail the reasons therefor. The foregoing certifications or 
signed statement shall be deemed to have been made by the Permittee with full knowledge that 
they would become a part of the records of the Port Authority and that the Port Authority will 
rely on their truth and accuracy in executing this Supplement. In the event that the Port 
Authority should determine at any time prior or subsequent to the execution of this Supplement 
thnt the Permittee has falsely certified as to any material item in the foregoing certifications or 
has wl11fully or fraudulently furnished a signed statement which is false in any material respect, 
or has not fuHy and accurately represented, in all material respoots, any circumstance with 
respect to any. item in the foregoing certifications required to be disclosed, the Port Authority 
may exercise such remedles as are provided to it by this Supplement with respect to these 
matters.. In addition, the Pennittee and Parent are advised that knowingly providing a false 
certification or statement pursuant hereto may be the basis for prosecution for offering a false 
Instrument for tiling (see, e.g., New York Penal Law, Section 175.30, et seq.), The Permittee 
and Parent are also advised that the inability to make such certification will not in and of itself 
disqualify a consultant, and that in each instance the Port Authority will evaluate the reasons 
therefor pro-vi~ed by such Person. 
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·· 14.6.6 No Gifts. Gratuities, Offers Of Employment,. Etc, During the term of this 
Supplement, tjie Permittee shall not knowingly offer, give or agree to give anything of value to 
an employee,· officer or director of the Port Authority, or knowingly to a member of the 
immediate fa1?1ilY (i.e.1 a spouse, child, parent, brother or sister) of any of the foregoing, in 
connection with the performance by such employee, officer or director of the Port Authority of 
duties involving transactions with the Permlttee on behalf of the Port Authority, whether or not 
such duties ~ related to this Supplement or any other Port Authority agreement or matter. As 
used herein "4Uything of value" shall include, but not be limited to, but only to the extent any 
sue~ thing has more than a de mlnimis value, any (a) favors, such as meals, entertainment and 
transportation (other than that contemplated by this Supplement or any other Port Authority 
agreement), and (b) gratuity, money, goods, equipment. services, lodging, discounts not available 
to the general public, offers or promises of employment, 1oans or the cancellation thereof, 
preferential treatment or business opportunity. Such tenn shall not include compensation 
contemplated by this Supplement or any other Pott Authority agreement. The Pennittee shall 
instruct all employees that no gratuities of any kind or nature whatsoever shall be solicited or 
accepted by it and by its personnel for any reason whatsoever from the tenants, customers or 
other persons utilizing the building for commercial purposes (i.e. repairmen, contractors, 
deliverymen). In addition, during the tenn of this Supplement, the Permlttee shall not make an 
offer of employment or use confidential information in a manner proscribed by the Code of 
Ethics and Financial Disclosure dated April 11, 1996 (a copy of which has been delivered to the 
Pennlttee). The Pennittee shall include the provisions of this clause in each subagreement 
entered into under this Supplement. 

I 

14.7 Entire Agreement. This Supplement constitutes the entire agreement between the 
Port Authority and the Permlttee regarding the World Trad() Center (as more specifically set 
forth in Sectio~ and may not be changed, modified, discharged or extended except by 
instrument in ~rlting duly executed on behalf of both the Port Authority and the Permittee. The 
Pennlttee agrees that uo representations or warranties shall be binding upon the Port Authority 
unless expressed in writing In this Supplement. The submission of any unexecuted copy of this 
Supplement shall not constitute an offer to be legally bound by the provisions of the document 
submitted. ·1 

[Remainder of page intentionally left blank] 
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IN WITNESS WHEREOF. the Parties have executed this Supplement as of the day and 
year first above written. 

PORT AUTHORITY: 

PERMlTTEE: 

NEW YORK TELECOM PARTNERS, LLC 

By· ~liw ' Nrune:;;; ~ ... .>.c..,,r 

[Signature Page to Supplemental Agreement No. 4] 



Schedule 1 

List of Addjtional Insureds 

l. The Port Authority of New York and New Jersey 
2, WTC Retail LLC 

3. I World Trade Center LLC 

4. The Port Authority Trans-Hudson Corporation 

5. STY Construction, Inc. 
6. NYS Department of Transportation 

7. Tlshman Construction Corporation 
8, Tlshman Realty & Construction Co., Inc. 

9. T!shman Construction Corporation of Now York 

10. Silverstein Freedom Tower Development LLC, and its Affilia1es 

11. 2 World Trade Center LLC 

12. 3 World Trade Center LLC 

13. 4 World Trade Center LLC 

14, World 'frade Center Properties LLC 

15. 2 WTC Holdings LLC 

16. 3 WTC Holdings LLC 

l 7. 4 WTC Holdings LLC 

18. Silverstein Properties, Inc. 

t 9. Sllversfeln Ea.st WTC Facility Manager LLC 

20. WTC Redevelopment LLC 

21. Silverstein WTC Mgmt. Co. LLC 

22. Silverstein WTC Mgmt. Co. JI LLC 

23. Silverstein WTC Properties LLC 

24. Silverstein WTC LLC 

25. Silverstein 2/3/4 WTC Redevelopment LLC 

26. Spring World Inc. 

27. Spring WTC Holdings Inc. 

28. WTC Investors LLC 

29. Net Les!iees' Association of the World Trade Center 

30. WTC Mimagement and Development LLC 

31. Silverstein WTC Management and Development LLC 

32. WTC Investors Management and Development LLC 

33. Larry A:. Silverstein 
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34. World'Trade Center Hold Co. Ltd 

35. 3 WTC Mezz LLC 

36. The City of New York 
37. The Lower Manhattan Development Corpotation 

38. Natlonul September 11 Memorial & Musewn at the World Trade Center Foundation 
39. Metropolitan Transportation Authority 

' 
40. New \YTC Retail JV LLC 

41. PA Retail Newco LLC 
42. New WTC Retail Member LLC 

43. New WTC Retail Owner LLC 
44. Tower 5 LLC 

45. Tower I Member LLC 

46. Tower 1 Joint Venture LLC 

47. Tower l Holdings LLC 
48. WTC Tower l LLC 

49. PA Retilil Newco LLC 
50. Tower l Rooftop Holdings LLC 
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Schedule 2 

Sample DAS System Availobility and 1lowntow.n Calculatjon Methodology 

• Assume the total quantity of remote active devices Is 11X11
• There are a total of 8760 + X 

remote-active-device-hours per yellf or 8760 • X I 12 remote-aotive..(fevlce-hours per 
month~ Of those, 5475 • X hours !lfe peak hours (5475 ~ X I 12 month) and 3285 "' X 
hours are off-peak. 

• For an on-peak 99.9% weighted System availability, the total population of remote a.ctive 
devices must have a total up-time per month of at least 0.999 • 5475 * X/12 hours during 
Peak Hours. For all hours (Peak Hours and Non-Peak Hours), the total monthly device 
uptime must be at least 0.995 + 8760 + X / 12. These sample calculations assume 365 
days in a year Md that a month is 1/12 of a year; for the purposes of monthly reporting 
and annual calculatiomi, the actual hours in a month and·actual hours in a year shalt be 
used. 

• The total allowable System down-time monthly would be 0.001 * 5475 • XI 12 hnurs 
during Peak Hours. For all hours (Peak Hours and Non-Peak Hours), the total allowable 
down-time monthly would be 0.005 * 8760 * X / 12. 

• 111 For active devices that provide coverage to m.ore than one antenna location but not the 
entire System, weighted system availability shall f~ctor the number of antenna locations 
the device feeds. For example, if a remote module feeds four (4) remote antenna 
locationst the total system downtime is calculated as four times the downtime of the 
remote mo~ule and factored accordingly for calculating the total weighted network 
outage. 
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lnltial Schedule Mll~§tQ!le~ 

Initial TempoU\fY ~ystem MM 

September 1 6, 2014 Complete, commission and activate Temporary System in Initial 
Temporary System Areas 

DAS Phase 1 Areas and Wi-Fi Designnwd Coverage Arnui 

October 15, 2014 

November 151 2014 

April 15, 2015 

August 1, 2015 

August 15, 2015 

DAS Phase 2 Areas 

May 31, 2015 

June 31, 2015 

November 31, 2015 

March 15, 20,16 

March 31, 2016 
I 

l!AS'I\SS41064S.14 

Complete design of permanent System for DAS Phase l Areas and 
Wi-Fi Designated Coverage Arens 

Begin Installation of permt111ent System in DAS Phase I Areas and 
Wi-Fi Designated Coverage Areas 

Begin testing and commissioning of pennanent System In OAS Phase 
l Areas and Wi-Fi Designated Coverage Areas 

Complete testing and commissioning of perm.anent System in DAS 
Phase 1 Areas and Wi·Fi Designated Coverage Areas 

Activate permanent System in DAS Phase 1 Areas and Wi-Fi 
Designated Coverage Areas (the "Grood Opening Mil~ston~11

) 

Complete design of permanent System for DAS Phase 2 Areas 

Begin installation of permanent System in DAS Phase 2 Areas 

Begin testing and commissioning of permanent System in DAS Phase 
2 Areas 

Complete testing and conunJssloning of permanent System in DAS 
Phase 2 Areas 

Activate permanent System in DAS Phase 2 Areas 
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DAS Phase 3 Areas 

February 1, 2016 

March 1, 2016 

August 1, 2016 

November 15, 2016 

December 1, 2016 

PAS Phase 4. Areas 

Complete design of pennunent System for DAS Phase 3 Areas 

Begin installation of permanent System in DAS Phase 3 Areas 

Begin testing and commissioning of permanent System in DAS Phase 
3 Areas· 

Complete testing and commissioning of permanent System in DAS 
Phase 3 Areas 

Activate permanent System in DAS Phnse 3 Arens 

The Initial Schedule Milestone to activate the permanent System in the DAS Phase 4 Areas is 
intended to be the date that the Retail Premises within 2 WTC are scheduled by the Port 
Authority or its net lessee to open. The remaining Initial Schedule Milestone for the DAS Phase 
4 Areas shall generally be consistent in substance and relative timeline to the Initial Schedule 
Mltestones for the DAS Phase 1 Areas. As the date that the Retail Premises within 2 WTC are 
scheduled to open is not known as of the date of this Supplement, the Parties shall use best 
efforts to agree upon the applicable date for activation of the permanent System in the DAS 
Phase 4 Areas and the remaining Initial Schedule Milestones in the manner contemplated by this 
paragraph at the earliest practicable time following the Port Authority's good faith determination 
of the anticipated schedule for opening of the Retail Premises within 2 WTC. 
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