
FOl #16060

Olivencia, Mildred

From:	 patrick@ruggierolawgroup.com
Sent:	 Monday, June 01 2015 7:33 PM
To:	 Olivencia, Mildred
Cc:	 Torres-Rojas, Genara; Van Duyne, Sheree; Ng, Danny
Subject:	 Freedom of Information Online Request Form

Information:

First Name: Patrick
Last Name: Grochmal
Company: Steel in the Air, Inc.
Mailing Address 1: 1537 Franklin Street
Mailing Address 2:
City: San Francisco
State: CA
Zip Code: 94118
Email Address: patçkaiigierolawgroup.com
Phone: 626 394-6257
Required copies of the records: Yes

List of specific record(s):
Please provide existing leases or license agreements commenced between years 2000 through 2015 between the
Port Authority of New York and New Jersey and cellular or PCS wireless service providers including but not
limited to ATT, Clearwire, Sprint, MetroPCS, Leap Wireless aka Cricket, Nextel, T-Mobile, US Cellular, or
Verizon or third party tower companies or neutral host DAS providers including but not limited to American
Tower, Crown Castle, NextG, Mobilitie, Insite Communications, SBA Communications, Extenet for the lease
or license of public property known as John F. Kennedy International Airport, This request is intended to
include Distributed Antenna System agreements, cell tower ground lease agreements, rooftop cell site or cell
tower agreements, in-building wireless systems, or water tower lease or license agreements. I am specifically
interested in the financial terms rent payments, lease length, rent escalation, etc..



ME TAfflIIVOF NY& NJ

FO/ Administrator

August 19, 2015

Mr. Patrick Grochmal
Steel in the Air, Inc.
1537 Franklin Street
San Francisco, CA 94118

Re: Freedom of information Reference No, 16060

Dear Mr. Grochmal:

This is in response to your June 1, 2015 request, which has been processed under the Port
Authority's Freedom of information Code (the "Code", copy enclosed) for copies of the existing
leases or license agreements commenced between years 2000 through 2015 between the Port
Authority of New York and New Jersey and cellular or PCS wireless service providers including
but not limited to ATT, Clearwire, Sprint, MetroPCS, Leap Wireless aka Cricket, Nextel, T-
Mobile, US Cellular, or Verizon or third party tower companies or neutral host DAS providers
including but not limited to American Tower, Crown Castle, NextG, Mobilitie, Insite
Communications, SBA Communications, Extenet for the lease or license of public property
known as John F. Kennedy International Airport. This request is intended to include Distributed
Antenna System agreements, cell tower ground lease agreements, rooftop cell site or cell tower
agreements, in-building wireless systems, or water tower lease or license agreements,
specifically interested in the financial terms rent payments, lease length, rent escalation, etc.

Material responsive to your request and available under the Code can be found on the Port
Authority's website at http://www.pinyaj.gov ,, 

I 
cori)orate-ini"ormationi'foi/16060-LPA.pd Paper

copies of the available records are available upon request.

Pursuant to the Code, certain portions of the material responsive to your request are exempt from
disclosure as, among other classifications, privacy and security.

Please refer to the above FOl referencenumber in any future correspondence relating to your
request.

\ei, ' truly

r)annyNg
FOl Administrator

En closure	
4 World Trade Centel; 18th Floor
150 Greenwich Street
New York, NY 10007
1212 435 7348. /:: 2/2 435 7555
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AGREEMENT

TELECOMMUNICATIONS NETWORK ACCESS SYSTEM

THIS AGREEM M made as of the 26th day of August, 1999; by
and between THE PORT AUTHORITY OF NEW YORX AM' NEW tTERSEY
(hereinafter cafled the 'SPort Authority! ) a body corporate and
politic created, by Compact between the States of New York and New
ersey, with the consent of the congress of the United States .. of

America and having an office at One World Trade' Center, in tl'iè
City, County and State of New York, and NEW YORK TELECOM
PARTNERS, LLC, a limited liability company organized under the
laws of the State of Delaware, having an office and place of
business at 158 Third Street, Mineola, New York 11501, (herein
after called the % Permittee N ) Whose representative is' Richard J.
IDiGeronimo.

W141'NESSETN, TEAT:

NOW, THE 	 for and in consideration of the foregoing,
and of the covenants and agreements herein cOntained, 'the Port
Authority and the Permittee hereby agree as 'fQllows

Section 1.	 Definitions

"Additional Port Authority Facilities" shall have the
meaning set forth in Section 2.

"Adjusted Gross Receipts" shall have the meaning set forth
in'Sectin 5..

"Adjusted Gross Receipts . Fee Component" shall have the
meaning set forth in Section 5.

"Airports" shall mean the John F. Kennedy international
Airport, LaGuardia Airport and Newark Xnternational Airport.,
collectively.	 )	 ,



'Ancillary Towers" shall have the meaning set forth in
Section 2.

"Annual Period" shall have the meaning set forth in Section
5.

"Base Net Present Value Amount" shall have the meaning set
forth in Section 36.

•	 "Base Unamortized Capital Amount" shall have the meaning set
forth in Section 36.

Basic Port Authority Facilities" shall have the 'meaning set
forth in Section 2.

"Basic Port Authority . Facilities Construction Work
Completiort Date" shall mean the earlier to occur of.— M the

•	 tenth (10th) day following the date on which the Port Authority
'has delivered certificates as provided for in Section 7(g)(1),
with respect to all of the Basic Port Authority Facilities, or
(ii) the date the System at each of the Basic Port Authority
Facilities has been tested and accepted by at leaste
Carrier User and one PCS Carrier User.

"Billing Periods" shall have the meaning set forth in
Section 44.

"Business Days" shall mean Mondays to Fridays, inclusive,
legal holidays excepted,

"Carrier Agreement" sirnil have the meaning set forth in
Section 2.

"Carrier Users" shall have the meaning set 'frth In Section
2.	 S

"Causes or conditions beyond the control of the Port
Authority," shall mean and.inciude acts of God, the elements,
weather conditions, tides, earthquakes 1  settlements, fire, •2.CtS

-of Governmental authority, war, shortige o labor or materials,
acts of third parties for which the Port Authority,, is not
responsb1e,.' injunctions, strikes, boycotts,., picketing,.

t	 '	 5,



slowdowns, work stoppages, labor troubles or disputes of every
kind (including all those affecting the Port Authority, its
contractors, suppliers or subcontractors) or any other condition
or circumstances, whether similar to or different from the
foregoing (it being .agreed that the foregoing enumeration shall
flOt limit or be characteristic of such conditionsor
circumstances) which is beyond the control of the POrt Authority
or which could not be prevented or remedied by reasonable effort
and at reasonable expense. 	

V

"Cellular Carrier Users" shall mean a Carrier User ,that
provides 'Commercial Mobile Service" using frequencies assigned
by the Federal Communications Commission for cellular
telecommunications use prior to the designation of frequencies
for use by "PCs Carrier Users" (as hereinafter defined).

"Chief Engineer" shall mean the Chief Engineer of the Port
Authority.	

V 	 V

Commencement Date" shall have the meaning set forth in
Section 4.	 V 	 V

'Commercial Mobile Service" shall have the meaning set- forth-. VV -

V in 47 U.S.C. 9332 (d) (1), as the same may hereafter be amended

V 

from time-to-time.	
V 	 V

V "Consumption and Demand" shall have the meaning set forth in
Section 44	 V

"Covered V 
Facilities" shall have the meaning 'set forth in

Section 2.	 ,	 V 	 ' 	 V

V 

"Default Available Cash" shall have the meaning set forth in
Section 25,	 V

V 	

"Facility" shall mean one or more facilities owned by or
leased to the Port Authority. 	 '	 V 	

V

V 

Governmental Authority" or ''GovernmentalAuthbritie S" shall
mean federal, state, municipal and other governmental
authorities, hoards and agencies, except that: neither term shall
be construed V to include The Port Authority of New York and New
Jersey.	 V 	 V 	

V 	

V V V

	

V 	
V 	

V
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"CrossReceipts" shall have the meaning set forth in Section
5.

"Gross Receipts Fee Component" shall have the meaning set
forth irl Section 5.

."Hzardous Substances" shall include, without limitation,
any pollutant, contaminant, toxic or hazardous waste, dangerous
substance, potentially dangerous substance, noxious substance,
toxic substance, flammable, explosive, radioactive material, urea
formaldehyde foam insulation, asbestos, polychlorinated
biphenyls (PCBs), chemicals known'to àause cancer or reproductive
toxicity, petroleum and petroleum products and other substances
declared to be hazardous or toxic, or the removal of which is
required, or the manufacture, preparation, production,
generation, use maintenance, treatment, storage, transfer.,
handling or ownership of which is restricted, prohibited,
regulated or penalized by. any Laws,

"En Kind Services" shall have the meaning set forth in
Section 16.

"In Kind Services Budgeted Amoint' shall have the meaning.
set forth in Section 16.

"Initial System Capital cost 1' shall have the meaning set
forth in Section 8.

"Initial System Construction work" shall have the iieaning
set forth in Section

"Initial Term" shall have the meaning set forth in Section
4

"Interim System Operator" shall have the meaning set forth..
in Section 25.	 .	 .	 .

"Laws" shall mean all laws, ordinances, orders, enactments,
resolutions, rules, requirements, directives and regtlationS of
any Governmental Authority now or. at any time hereafter in effect
as the same may . be amended, or supplemented.

"Loan Agreement" shall have the meaning et forth in Section
.25.	 .



"Loan Amount"' shall have, the meaning Get forth in 'Section
25.

"Local Multipoint'Distribution Service" shall have the
meaning set forth in 47 Code of Federal Regulations Parts 1 and
101, as the same may hereafter be. amended from time-to-time.

"Minimum Fee s' shall have the meaning set forth in Section S.

"Minimum Carrier User 1'nnul Contribution" shall have the
meaning set forth in Section 5.

• "Minimum Paging Carrier User annual Contribution" shall have
the meaning set forth in Section S 	 *

I'MCCO shall mean the New York uniform Commercial Code
(McKinney's consolidated Laws).

"Objectionable Interference" shall have the meaning set
forth in Section 46.

"PCS Carrier Users" shall mean a Carrier User providing
Commercial Mobile Services for which a license from the-Federal
Communications Commission is required in'a personal-
communications service established pursuant to the proceeding

-entitled "Amendment to the Commission's Rules to Establish New
Personal Communications Services", or any successor proceeding, as
described in 47 U.S.C. See. 153'(27).

"Partial Use certificate" shall have the meaning set forth
in Section 7.	 .

"Paging Only Carrier Agreement" shall have the meaning set
forth in Section 2.	 .	 .

"Paging Carrier User" shall have the meaning set forth in.
section 2.

"Person" shall mean not only a natural person, áorporation
or other legal entity, but- shall also include two or more natural
persons, corporations or other legal, entities acting jointly as 'a
firm 1 partnership, unincorporated association, consortium, joint
venture or otherwise.

-5-



"Personal Wireless Service" shall have the meaning set forth
in 47 U.S.C. 5332(c) (7) (C), as the same may hereafter be amended
from time-to-time.

"Port Authority Facility" sbàll mean one or more facilities
owned by or leased to the Port Authority.

"Port of New York District" shall have the meaning set forth
in N.Y. Unconsolidated Laws §6403 (McKinney).

"Project Lender" shall have the meaning set forth in Section
25,.*

"Prudent Engineering and operatiig Practice" shall 'mean the
practices, methods and acts (including those engaged -In or,
approved by engineers and operators generally with respect to
systems the same as or similar to the System) that in the
exercise of reasonable judgment in light of the facts. know at
the time adecision is made or an action is taken, would be
expected to accomplish the desired result in a workmanlike manner
and in compliance with applicable laws and reliability and safety
standards.	 .	 .	 .

"Renewal Term's 'shall have the meaning set forth in Section
34.

"Replacement Project Lender" shall have the meaning set
forth in Section25.

"Satellite-based . Contmunicationa ServiceR shall mean the
services currently regulated under 47 Code of Federal Regulations
Part 25, as ,the same may be amended from time-to-time.

"System" shall have the meaning set forth in Section 2.

"System Operations" shall have the meaning set forth in
Section 2.	 .	 .

"Takin.g or Conveyance" shall have the meaning set forth in
Section18..

"Term" shall have the . mearling set forth in Section 4.

Fl
	

Fl
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"Tenant Alteration Application" shall have the meaning set
forth in Section 7.

'Termination Amount" shall have the meaning set forth in
Section 36.

"Tower Gross Receipts" shall have the meaning set forth in
Section 5

"Variable Fee's shall have the meaning 8et forth in Section
S.

Section 2.

(a)	 (j) The Permittee shall have the right to,
install, operate and maintain a wireless telecommunications
network access system. (the "System") at the Port Authority
Facilities spcified in 'Exhibit A annexed hereto and hereby made
a part hereof for shared use by those wireless communications
carriers ("Carrier Users") that have entered into, or subsequent
to this date of this Agreement enter into, ' a certain "Carrier
Agreement" with the Permittee, in fônn satisfactoy to the Port
Authority, providing.f or the use of the System solely for the
purposes set forth in-paragraph (c), below, and amore fully
described in the Carrier Agreethent. Certain matters with respect
to the Carrier . Agreement are set forth in Section 27, below.- The
Permittee shall furnish the Port Authority with a true copy of
each fully-executed Carrier Agreement it enters into with 'any.
Carrier User. The Permittee shall be obligated to install,
operate and maintain the System in those Port Authority
Facilities listed on' Exhibit A and designated as "Basic Port
Authority Faàilities" whether or not any carrier User or Paging
Carrier User has agreed to use the System at 'such Basic Port
Authority Facilities.. The Permittee èhall be obligated to
install, operate and maintain the System in one or more
additional Port Authority Facilities listed on Exhibit A and
designated as "Additional Port Authority Facilities," provided
however that 'the Permittee shall only be obligated to install the
System, or any components thereof, at an Additional Port:
Authority Facility when one or more cellular Carrier Users and
one or more PCS Carrier Users have each requested to use the
System at such Additional Port Authority Facility pursuant--to the

.7



terms of its Carrier Agreement, provided however that the
Permittee shall only be obligated to install the System, or any
components thereof, (x) at the Port Authority Bus Terminal
("PABT") when one or more Cellular Carrier Users (not including
Bell Atlantic Mobile) and one or more PCS Carrier Users have each
requested to use the System at the PAST, and, (y) in the Port
Authority Trans-Hudson Corporation's ("PATH") subterranean or
enclosed ground rail transit tubes (as distinguished from its
rail transit lines running' in open areas at ground level and all
portions of its passenger stations) when one or more Carrier
Users: ii) have requested to. use the System in all or part of the
aforesaid PATH. facilities and' (ii) have agreed to pay or provide
for the,payment of all of the costs of constructing the System in
all or the portion of the aforesaid PATH facilities- in which the
System is to be constructed. Such obligation to install, shall
pertain only to that part of the PATH facilities requested by
suth Carrier,tlsers.. The Basic Port Authority Facilities,
together with the Additional Port Authority Facilities in which
the System is installed in accordance with the provisions of this
Agreement, are sometimes hereinafter referred to as "Covered
Facilities." Paging Carrier Users using the System only ' in
connection with the operation of paging devices 'shall enter into,
a "Paging Only Carrier Agreement" with I the . Permitted with the
consent of the Port Authority.

(ii) The "Summary Basis of Design" of the System,
including the technical standards therefor, is contained in
Exhibit B, annexed hereto and hereby made a part hereof. The
installation, operation and maintenance ,of 'the System are
hereinafter collectively referred to as the "System Operations."

(b) In addition to System Operations, the Peittee
shall 'have the non-exclusive 'right to install radio transmission
towers ("cillary•Towers) at locations at 

p
ort, Authority

Facilities as and tp the extent approved by the Port Authority in
its sole and absolute discretion. The .Permittee may mount
exterior antennas on Ancillary Towers, other existing towers, or
towers otherwise constructed by. the , Permittee as components pf'
the System as and to the extent approved by the Port Authox4ty in
its sole and'absolute• discretion. 	 '	 ...

(c) The System shall be installed, operated and
.maintained' by 'the Permittee for the transmission or reception 01

-8-



wireless telecommunications signals to or from end-user customers
of Carrier Users using mobile or portable devices located at the
Covered Facilities. All radio signals received or transmitted to
or by such end-user customers shall be only in the portion of the
electromagnetic radio frequency spectrum (i) described in Exhibit
C, annexed hereto and hereby made a part hereof, or (ii) now or
hereafeer allocated or assigned under federal law to a Commercial
Mobile Service, Personal Wireless Radio Service, Local Multipoint
Distribution Service or a Satellite-Based Communications Service,
In no event shall the Permittee be afforded any rights with
respect to any - rooftop areas, facilities, structures or
installations at the World Trade Center and elsewhere at the
World Trade Center,' except (i) such point-to-point microwave
transmitters, receivers and other equipment installed by the
Périnittee that are necessary for, and are usedonly in connection
with the System and (ii) at the shopping concourse and PATH
Station levels.

(d) The Permittee may install, operate and maintain as
a part of the system an equal accessin .building backbone
facility, ona non-exclusive basis, for use by all interested
specialized wireless telecommunications service carriers offering
telecommunications services to end user'-customerusing mobile,
portable or fixed wireless devices in offices and nearby areas at
the Port Authority World Trade Center towers and 'in the terminal
buildings at the Airports, subject to the consent of the
operators of such terminals. Such in-building backbone facility
shall be used only to connect equipment utilizing the portion of
the electromagnetic radio frequency spect rum (i) identified in
Exhibit C, or (ii) now or hereafter allocated or assigned under
Federal Law-to a Commercial Mobile Service, Personal Wireless
Radio Service, Local Multipoint Distribution Service or a
'Satellite-Based Communications Service. Construction of such
.backbone facility must be completed on or before the date set
forthin subparagraph (c)(ii) of Section 7for'the completion of
the installation of the System in such Port Authority Facility.

Section 3. . ]Rermittgels PerMitted Activities.
an&certain Obligations

(a) The ?ertnittee shall operate the System so as to
accommodate all interested Carrier Users and Paging Carrier Users
on a non-discriminatory basis (to the extent provided in Section
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3.3 of the Carrier Agreement) up to the design capacity of the
System at the locations specified in Exhibit A. The limitation
on service by Persons other than the 'Permittee, as set forth in
Section 17, shall be applicable throughout the Term.

(b) The Permittee shall not conduct any other form of
business activity than System Operations and shall not-own or
control any other Person or own any equity interest'in any other
Person. The aforesaid restriction shall not be applicable to the
Project Lender, a Replacement Project Lender or a Qualified
System Operator in connection with the performance of System
Operations by any such party, provided that in no event shall' any
such , party also be a Carier.,User.

(c) Senior representatives of the Permittee shall meet
with Port Authority representatives monthly during the
construction of the System and quarterly thereafter (or at such
other times as may be specified 'by , the Port Authority) to discuss
the financial and, aperatiohal performance of the System. AC - such
meetings, the •Permittee's representatives: shall discus's U) the
impact of any changes.in the wireless conimunicatioüs industry,'
(ii)the financial and operational performance of the System, and
(iii)any steps the Permittee is taking 'to assure that all :
appropriate technological developments are incorporated into the
System on an on-going basis and' in other to comply with the
provisions of paragraph (a)-,-above.

Section 4.	 rexin

(a) The term of this Agreement shall commence on the
date.first set forth on.the first page hereof (hereinafter,
sometimes referred to as the Commencement Date's ) and shall,
unless sooner terminated, expire on 'the day preceding. the
fifteenth (15th) anniversary of the Commencement. Date (the'
'Initial Term").

(b) , The Permittee shall have the right to extend the
term of this Agreement (the Renewai. Term") In accordance with
Section 34.

• . .	 '	 (c) The Term" shall mean the .term of the Agreement in
effect at any particular time,

4	
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Section 5.	 fees

I. MINIMUM FE

•	 (a) ( j )	 The Permittee shall pay to the Port
Authority a Minimum Fee separately for each Annual Period during
the Term for the privilegeè described in this Agreement at the
annual rates set forth below, payable as follows:

(1) With respect to the portion of the Term from
the 'Commencement Date" to the day precedingthe Basic
Port Authority Facilities Construction Work Completion
Date," in advance, in quarterly installments on the
Commencement Date and on the first day of each October,
January, April and July thereafter, in each case with
respect to the calendar quarter during which such date
occurs, including any part of such calendar quarter
that ocâurs,during the Term and on or before the day
preceding the Basic Port Authority Facilities
Construction Work Completion Date.

(2) With respect to the portion of the Term from
and after the Basic Port Authority Facilities
Construction Work Completion Date to the expiration
date of this Agreement, in arrears, in 4uarteily
installments commencing on the first to occur of the
last day of January, April, July and October, as the
case may be, in the ca3.eidar quarter following the
calendar'quarter during which the Basic Port Authority
Facilities Construction Work Completion Date occurs and

• on the i.ast day of the first month of each calendar
quarter thereafter, including the first said date
following the expiration date of this Agreement, in-
each case with respect to the calendar quarter ending

• on the last day of the preceding month. For example,
if the Basic Port Authority acilities Coistructiofl
Work Completion Date occurs on January15, the next
quarterly installment of the.?iinirnum Fee shall be
payable on July 31.,

(ii) If the. Commencement Date'occurs on a day which is
other tli the first day -of a calendarguarter, the Minimum Fee
'for  the port ion., of the calendar quarter.: durin which the

-13.-



Commencement Date occurs following such date shall be the amount
of the quarterly installment described in this paragraph (a)
prorated on a daily basis. and shall be payable on the
Commencement Date. The quarterly installment of the Minimum Fee
payable during the calendar quarthr in which the Basic Port
Authority Facilities Construction Work Completion Date occurs
shall not be prorated. If the Initial Term expires , on a date
which is other than the day immediately prior to the first day of
a calendar quarter, the Minimum Fee for the portion of the
calendar quarter during which the expIration date of the Initial
Term occurs, to and including such date, shall be the amount of
the quarterly installment described in this paragraph (a)
prorated on a daily basis. If this Agreement' expires on  date
which.-is other than a dày immeditely prior to the first day of a
calendar quarter, the Minimum Fee for the portion of the calendar
quarter during which the expiration date occurs, to and' including
such date, shall be the amount of the quarterly installment.
described in this paragraph (a) prorated on a daily basis.

(b) MinimumFees' are as follows:

(i) For the First Annual Period, in the sum of
One Hundred Sixty-nine Thousand Eight Hundred Sixty- - ..
three Dollars and One. Cent ($169,863.01), in the amount
of Forty- three Thousand. Eight Hundred Thirty-five.
Dollars and Sixty-two Cents ($43,835.62) on August 30
1999 and in the amount of One HundredTwenty-six
Thousand Twenty-seven Dollars and Thirty-nine. Cents
($126 ,027.39 ) on October i, 1999, without any proration
of any of the aforesaid sums or amounts pursuant to any
other provision of this Agreement..

(ii)For the Second Annual Period, the sum of Five
Hundred Thousand Dollars and No Cents ($500,000.00).

• (iii) For the Thii-d Annual Period, the sum of
Seven Hundred Sixty-three Thousand Thirteen Dollars. and
Sixty-nine Cents ($763,013..'69)

(iv) For the Fourth Annual Period, the sum of One
Million Two. Hundred :Fifty :ThoUEaiid , D611ar and No Cents'
($1 , 250, 000.00 ) and for the Fifth Annual.Pez'iod, the
sum of One 4illion•Two Hundred Fifty Thousand'D011üC
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and No Cnts ($1,250,000.00).

(v) For the Sixth Annual Period, the sum of One
Million Three Hundred Twenty Thousand One Hundred
Thirty-six Dollars and Ninety-six Cents
($1,320,136.96).

(vi) For the Seventh Annual Period, the sum of One
Million Four Hundred Fifty Thousand Dollars and No
Cents ($1,450,000.00) and for the Eighth Annual Period,
the sum of One Million Four Hundred Fifty Thousand
Dollars and No Cents ($1,450,000.00)..

(vii) For the Ninth Annual eriod, the sum of
One Million Five Hundred Seventy-two 'Thouand Seven
Hundred Thirty-nine Dollars and Seventy Cents
($1,572,73-9,70)'.,

(viii) For the Tenth Annual Period, the sum of
One Million sight Hundred Thousand Dollars and No Cents
($1,8Ô0,000.O0), for the EleventhAnnual Period, the
sum of One Million Eight Hundred Thousand Dolars and
No Cents ($1,800,000.00) and for the Twelfth Annual
Period, the sum of One Million Eight Hundred Thousand
Dollars and No Cents ($1,800,000.00).

(ix) For the Thirteenth Annual Period, the sum of
One Millirn Nine Hundred-five Thousand Two Hundred Five
Dollars and Fort ?-four Cents ($1,905,205.44).

• (x) For the Fourteenth Annual Period, the sum of
Two Million One Hundred Thousand Dollars and No Cents
($2,100,000.00) and for the Fifteenth Annual Period,
the sum of Two Million One Hundred Thousand Dollars and
No Cents.($2,100,000..00).

(xi) For. the portion of the Sixteenth Annual
Period during which this Agreement would be in effect
If , thó. Lessee does not exercise its right to extend
this Agreement pursuant to Section 34, below, the sum
of One Million Three Hundred Sixty-three Thousand Five
Hundred Sixty-one Dollars and Sixty Cents
($1,363,561 .0) , without any proration thereof pursuant

• to any other provision of this Agreement.
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(c)	 If the Permittee exercises its right to extend
this Agreement pursuant to Section 34, below, the Permittee shall
pay to the port Authority a Minimum Fee for the ptivileges
described in this Agreement, separately for each Annual Period
during the Renewal Term, at the annual rates set forth below, in
arrears, in quarterly installments on January 31, 2015 and on the
last day of each April, July, October and January thereafter, in
each case with respect to the calendar quarter ending on the last
day of the preceding month:

(i) For the portion of the Sixteenth Annual
Period which shall fall during the Renewal Term, the
sum of Seven Hundred Thirty-six Thousand Four Hundred
Thirtyeight Dollars and Forty Cents ($736,438.40),
without any prcration thereof pursuant to any other
provision of this Agreement.

(ii) For the Seventeenth Annual Period, the sum of
Two Million One Hundred Thousand Dollars and No Cents
($2,100,000.00)

(iii) For the Eighteenth Annual Period, the
sum of Two Million Two Hundred Five Thusand Two
Hundred Five Dollars and Forty-two Cents.
($.2,205,209.42).

(iv) For the Nineteenth Annual Period, the sum of
Two Million Four Hundred Thousand Dollars and No Cents
M 1 400,000.00), , for the Twentieth Annual Period, the
sum of Two Million Four Hundred Thousand bcIia and NO
Cents ($2,400,000.00) and for. the Twenty-first Annual
Period, the sum of Two Million Pour Hundzed Thousand
Dollars and No Cents ($2,400,00'0.00).

(v) For the Twenty-second Annual Period, the-"sum
of Two Million Four Hundred Thirty-five Thousan& Sixty-
eight Dollars and Forty-two Cents ($20435,068.42).-

(vi) For th.eTwentythird Annual Period, the sum
of Two Million Five Hundred Thous*4nd . "Dollars and No
Cents ($2,500,000.00) and f or the Twenty-fourth Annual
Period, the sum of Two* MIlliOn Five Hundred Thousand
Dollars and No, çents ($2,500, 000.00 ) .



(vii) For the Twenty-fifth Annual Period, the
sum of Two Million Five Hundred Thirty-five Thousand
Sixty-eight Dollar& and Forty-one Cents
($2,535,068.41).

(viii)For the Twenty-sixth Annual Period, the sum
of One Million Six Hundred Eighty-eight Thousand Two
Hundred Nineteen Dollars and Eighteen Cents
($1,688,219.18), without any proration thereof pursuant
to any other provision of this Agreement.

(d) In the event the Permittee seeks to install
portions of the System at one or more Port Authority Facilities,
or major portions thereof (such as individual airport terminals)',
during an Annual Period, and the Port Authority has not made
arrangements with the lessees or other occupants thereof to
permit the Permittee to install the System at such locations, the
Minimum Fee for such Annual Period shall be equitably adjusted.

II. VARIABLE FEE

(a) The Permittee shall pay to the Port Authority a
Variable-Fee-for each Annual Perid during the initial Term or
the Renewal Term, ai the case may be. The Variable Fee shall be
determined by ascertaining separately for each Athival Period the
amount which is the greater of (i) the Adjusted Gross Receipts
Fee Component or (ii) the Gross Receipts Fee Component and
subtracting from the amount thus determined the ,minimum Fe
payable for such ,Axrnual Period, inc1uding,. without limitation,
any applicable proration or equitable adjustment of such Minimum
Fee No other proration of the Variable Fee shall be applicable.

(b) (i) The Variable Fee shall be payable in
quarterly installments and computed, at the percentage rates set

, forth below, based on the rüonably determined projection of the
amount to be due for the entire Annual Period prépaed by the
Permittee and approved by the Port Authority, such approval not
to be unreasonably withheld, not later than sixty (.60) days--prior
to the commencement ' of each Annual Period. The Variable Fee.
shall be payable for each Annual Period in equal quarterly

•	 installments on the last day of January, April, July and October,
in each case with respect to the calendar quarter ending on the'
last day of. the immediately preceding calendar . month (for



example, the Variable Fee shall be payable onJuly 31 for the
calendar quarter April I to June 30) and for every calendar
quarter or part thereof thereafter in any Annual Period during
the Initial Term or the Renewal Term as the case may be.

(ii) Within sixty (60) days following the end of
each Annual Period the Permittee shall compute the actual amount
of the Adjusted Gross Receipts Fee Component and the Gross
Receipts Fee Component for the Annual Period and compute the
Variable Fee based on the greater of the Adjusted Gross Receipts
Fee Component or the Gross Receipts Fee Components. In the event
the actual Variable Fee shall exceed the total of the quarterly
instaUments actually paid by the Permittee with respect tOsucb
AnnualPeriod, the Perniittee shall pay to the Port Authority the
difference between the actual Variable Fee for the preceding
Annual 'Period and'the total of the said quarterly installments
paid by the permittee. In the event the total of the said
quarterly installments paid by the Perm.tttee to the Poet
Authority'shall exceed the actual Variable Fee for the preceding
Annual Period, the Port Authority shall pay the amount of such
excess to the permittee. In either such case, the required
payment shall be made not later than ten (10) business days
following the date of. the notice from the Permittee .to .the--Port.
Authority setting forth its computation of the actual Variable
Fee for the immediately preceding. Annual Period.

III. ADDITIONAL FEES

(a) In ,addition to all other fees payable.. under this
Agreement, the Permittee shall pay to the Port Authority an
Additional Fee which shall be determined by ascertaining
Separately f or , each Annual Period the amount determined in
accordance with paragraph (c) below. No proration of the
Additional Fee shall be applicable.	 . S.

(b) The Additional Fee shall be payable, in quarterly
installments and computed at the percentage rates set forth
below, based on the reasonably determinod projection of ,. the
amount to be. due 'f or the entire Annual Period prepared by the
Permittee and approved by the Port Authority, such approval UO

to be unreasonably withheld, .on the last day of each January,
April, July.and October in each ease with respect to the calendar
quarter 'ending on the last day of the immediately preceding



calendar month (for example, the Additional Fee shall be payable
on July 31 for the calendar quarter April'l to June 30) and for
every such calendar quarter or part thereof thereafter occurring
during the Initial Term or the Renewal Term as the case may be.
In the event the actual Additional Fee siall exceed the total of
the quarterly installments actually paid by the Permittee with
respect to such Annual Period, the Permittee shall pay to the
Port Authority the difference be 	 the actual Additional Fee
for the preceding Annual Period and the total of the said
quarterly installments paid by the Permittee. Xn the event the
total of the said quarterly installments paid by the Permittee to
the Port Authority shall exceed the actual Additional Fee for the
preceding Annual Period, the Port .uthority., shall pay the amount
of such excess to the Permittee. -in. either..-such case, the
required payment shall be made not later than ten ..(l0) business
days following the date of the notice from the 'Permittee"to the
Port Authority setting forth its computation of the actual
Additional Fee for the immediately' preceding. , Annual Period.

(c) The Additional Fee for each ,Annual Period shall be
the sum of:

• '
	 (i)	 Fifty-five percent .(55)' of World Trade

Center Towers -and Airports Adjusted Gross Receipts,
plus	 .	 .

(ii) Eighty Percent (80) of Tower Gross
Receipts.

IV. MINUTES OE "USE (-MOWS) CHARGES BY THE. PERMITTEE

The Permittee shall, in addition, to charging Carrier Users
fixed' fees for usage. of portions of the System, :charge each.'
Carrier User a fee based upon its usage of the System in excess,
of a threshold anioint, such fee initially to be established 'on an
MOU basis, it 'being understood that such methodology may b
modified with the ',prior written consent of the Port Authority.
The said fee shall be within the range set forth in the form of
Carrier' Agreement attached hereto, hereby. made a part hereof and'
marked "Exhibit D, unless the Port Authority sal1 consent to a,
modification thereof. The "Permittee .'rnay. on a fair, reasonable
and non-discriminatory basis,offer Carrier Users an opportunity'
to 'obtain a 'discounted rate 'for uh.MOU' Son ,•, pre-paid, ''use it



or lose it," basis, subject to the prior written approval of the
Port Authority of a range and structure of discounts, to be
proposed by the Permittee, such approval not to . be unreasonably
withheld.

V. FEE RELATED.DEFINITIONS

Adjusted Gross Receipts" for each Annual Period shall mean
Gross Receipts less the sum of the following:

(i) For a management fee:

For the First Annual Period and the Seàond Annual
Period, the sum of Three Hundred Thousand Dollars and
No,Cents ($300,000.00);

For the Third Animal Period and each Annual Period
thereafter during the Initial Term 1 the sum set forth
above, plus an additional amount equal to the greater
of: Cx) an amount equal to the product obtained by 	 *
multiplying the sum set forth above by fraction the
numerator of which shall be the number of points, or
major .fraction thereof, that the Consumer Price Index
published for the December immediately preceding such
Annual Period has increased over the Consumer Price
Index published for December, 1999, and the denominator
of which shall, be the Consumer Price Index published
for December, 1999 (the CPI Adjustment Amount") or(y)
the CPI Adjustment Amount determined in accordance with
this subparagraph for the preceding Annual Priod.

For the purposes of this Agreements the term.
'Consumer Price Index shall mean the Revised Consumer
Price Index for All Urban consumers (CPI-U), New York-
Northern New Jersey-Long ' Island (NY. NJ-cr), All Items,
unadjusted 1982-1984=100 published by the Bureau of
Labor Statistics of the United States Department of
Labor.....In the event that: (a) the base .period of 1982-
1984 for the Consumer 'Price Index is at any time

' hereafter' . hanged to any other..périod, then the
Consuner Price-'Index .for any calendar month of December.

: used for purposes of this Agreement shall be recomputed
'áccodinglyj .. ôr (b) the Consumer Price , Index is not in



publication at a time when its use is required
hereunder, then the Port Authority Shall select and
apply a.similarly comparable index in determining the
additional amounts payable pursuant to this
subparagraph (1) 1and pursuant to subparagraphs (ii) and
(iii), below.

(ii) For an administrative and professional tee to
cover (1) customary accounting and legal services, (2)
administrative services, including any expenses associated
with a trustee providing the independent auditing of minutes
of use by Carrier Users, and (3) other miscellaneous
expenses, including office expenses such as rent, computers
and other supplies:

For the First Annual Period and the Second .Annual
Period, the sum of Two Hundred Tweutyfive Thousand
DollarsaridNo Cents ($225,000.00);

For the Third Annual Period and each Annual Period
thereafter during the Initial Term, the sum set forth
above, plus an additional amount equal to the. greater
of: '(x) the CPI. Adjustment Amount or (y) the CPI
Adjustment Amount determined in accordance with
subparagraph (i), above, for th,e preceding Annual
Period.

(iii) For areplaceñient reserve;

For the First Annual Period And the Second Annual
Period, the sum of One Hundred Thousand Dollars and No
Cents ($100,000.00);	 .

For the Third Annual Period and each Annual Period
thereafter during the Initial Term, the sum set forth
above, plus an additional amount equal to the greater
of; (x) the CPI Adjustment Amount or (y) the CPI
Adjustment Amount determined in accordance with
subparagraph (1), above, for the preceding Annual
Period Any unexpended replacement reserve shall
constitute 'Gross Receipts during the Annual Period in
which. this Agreement expires or is sooner terminated.
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UV) The annual amortization, over the Initial Term,
of amounts paid by the Permittep in connection with its
acquisition of rights of access and use, as approved by the
Port Authority, pursuant to Section 6(b) of this Agreement,

(v) Amounts paid by the Permittee in each Annual
Period for debt. service (but not including debt service on
any 'Non-Recurring Capital Amoux1ts,A' as hereinafter
defined), provided however that in no event shall the total
amount of the principal of the debt on which the debt
service qualifies for a deduction under this-clause M.

- exceed the sum of Three Millioü Five Hundred Thousand-
Dollars and No Cents ($3,500,000.00) and the interest rate
on such debt ahall be not greater than twelve percent (12)
per annum or such lower annual rate obtained by the
Permittee.

(vi) Amounts paid by the Permittee in each Annual
Period to unaffiliated third parties (un).ess otherwise
consented to by the Port Authority) for engineering services
in connection with the Initial System Construction Work
(during the First and Second Annual Periods only), System
maintenanâe, monitoring, fiber optic carriage and insurance,
all to parties and under agreements approved by the Port
Authority,

(vii) For transaction costs associated with the
negotiation and execution of this Agreement, for the First
Annual period, only, the sum of One Million Dollars and flo
Cents ($1;000,0,00..00).'

In the event the expiration of the Initial Term or the
Renewal Term, as the case may be, shall occur on a day other than
last day of an Jnnual Period, the amounts to be deducted from
Gross Receipts in subparagraphs. (i), (ii), (iii) and (iv), above,
shall be. prorated oii a daily basis.

Adjusted Gross Receipts Fee Component O shall means

.(l) :Fcz each . Annual Period during the Xnitial
Term: Fifty Percent (50%) of .Adjusted.Grôss Receipts. -

(2) For the Fifteenth Annual Period (the Annual
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Period during which the Renewal Term occurs): Fifty-
three and one-half Percent (53.5-) of Adjusted Gross
Receipts.

(3) For each Annual Period thereafter occurring
during the Renewal Term: Sixty Percent (60) of
Adjusted Gross Receipts.

-,	 Annual Period" shall mean one calendar year commencing
on January 3. and ending on December 31. The period from the
Commencement Date to the next occurring December 31 shall be the
First Annual Period and the next Annual Period from January 1 to
December 31 shall be the Second Annual Period and so forth..

'Gross Receipts" shall mean all monies-received or..
receivable (unless and until any amount is deemed to be
uncollectible in accordance with generally accepted accounting
principles), by the Permittee for sales made, or services rendered
through the System including without limitation for the
transmission of communications signals originating on,
terminating on or carried through, any portion of the System.
Gross Receipts shall include all revenues (but not debt incurred
by the Permittee) except' f or any sums collected and paid Out for
any sales tax, direct excise tax or other similar 'tax, or any
governmental or regulatory fees or any other pass-through or
ancillary fees that the Permittee is required by 1w to dollect
and upon which the Permittee derives no revenue or profit. Gross
Receipts shall not include Tower Gross Receipts or World Trade
Center Towers and Airports Gross Receipts, nor shall Gross
Receipts.include (a) entrance fees" paid'by Carrier Users in an
amount not to exceed $500,000.00 per Carrier User, or (b) any
other non-recurring payments made by Carrier Users to the
)?erznittee 'that are Ci) properly allocable, with 'the concurrence
of the Port Authority, to the capital construction of portions of
'the System, (ii) are in addition to sums otherwise due to the.
Permittee from the Carrier Users for the use of theSystem and,
(iii) . are expended by the Permittee priOr to the end of the
second Annual Period following the Annual Period in which such
payments are made' (such amounts being herein referred to as N6n-
Recurring Capital Amounts"). Any such payments' to "the Perutittee
not so expended by the Permittee shailbe deemed Gross Receipts
in-the Annual Period immediately following the expiration of such.
second Annual Period.'
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"Gross Receipts Fee Component" shall mean:

(i) For each Annual Period during the Initial Term;

(1) For the First Annual Perid, the Second
Annual Period and'the Third Annual Period: zero Percent
(0%) of Gross Receipts.

(2) For the Fourth Annual Period, the Fifth
I	 Annual Period and the Sixth Annual Period: Fifteen

Percent .(15%)of Gross Receipts.

(3) For the Seventh Annual Period., the Eighth
Annual Period and the Ninth Annual Pàriod: Eighteen
Percent (18%) of Gross Receipts.

(4). For the Tenth Annual Period, the Eleventh
Annual Period, the Twelfth Annual Period. and the
Thirteenth Annual' Period: Twenty Percent (20%) of Gross
Receipts..	 .•

(5) . For the Fourteenth Annual Period, the
Fifteenth Annual Period, the Sixteenth Annual Period
and each Annual Period thereafter through the
expiration date of this Agreement, if this Agreement is
not extended pursuant to. Section 34 belc: Twenty-five
Peràent (25%) of,GrossReceipts..

(ii) For each Annual Period during the Renewal Term:

(1) For 'the Sixteenth Annual Peiid, 'the
Sevnteenth Annual Period and the Eighteenth Annual
Period: Twenty-five Percent (2%) of Gross Receipts.

(2)For the Nineteenth Annual Period, the,
Twentieth Annual Period, the Twéntyfirst annual
Period, 'the Twenty-second Annual Period, the Twenty-
third Annual Period, the wenty-fourth Annual period,

•	 the Twenty-fifth Annual Period,, the Twenty-sixth Annual
..Period. 1 - and 'each Annual Period thereafter., throgh the
expiration date of this . greement: Thirty Percent (30%)
of Groás Receipts...	 . .,..	 .	 .	 .
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Tower Gross Receipts" shall mean all monies received
or receivable (unless and until any amount is deemed to be
uncollectthle in accordance with generally accepted accounting
principles) by the Permittee for the mounting or use of antennas
which do not comprise any part of the System on Ancillary Towers
or existing towers. Tower Gross Receipts shall include all
revenues from the mounting or use of antennas as aforesaid except
for any sums collected and paid out for any sales tax, direct
excise tax, real estate tax, personal property tax or other
similar tax or any governmental or regulatory fees or any other
pass-through, or ancillary fees that the Permittee is required by
law to collect and upon which the Permittee derives no , revenue or
profit. Tower Gross Receipts shall not include monies received
by the PerLnittèe at any time in connection with antennas which
are installed on a tower 'within thirty (30) days after the
completion of construction of such'tower by the Permittee; monies
received in connection with such antennas shall 'instead be Gross
Receipts.	 .

World Trade Center Towers and Airports Gross Receipts"
shall mean all monies received or receivable In an Annual Period
(unless and until any amount is deemed to' be üncollectible in
accordance with generally accepted accounting principles) by the'
Permittee for the use, by all specialized wireless
telecmiunications service carriers offering telecommunications

.iservIces to' end user customers using mobile, portable or fixed
wireless.devjöes in,off ices and nearby. areas at the Port
Authority World Trade Center Towers and in the terminals at the
Airports, of the in-building fiber optic backbone facility to be
installed by the Permjttee, pursuant to the provisions of
paragraph (d) of Section 2, in the World Trade Center Towers
(excluding the shopping concourse and PATH station levels) and in
the terminals at the Airptrts. World Trade Center Towers and
Airports Gross Receipts shall include all revenues from 'the use
of the in-building fiber optic backbone facility as aforesaid
eccept for any sums collected and paid,Qut for any sales tax,
direct excise tax, real estate tax, personal property tax or-
other-similar tax or any governmental or regulatory fees or any,
other pass-through or ancillary fees that the Perinittee .i
required by law to collect and upon which the Pe±inittee derives
no revenue or profjt..
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9qorld Trade Center Towers and Airports Adjusted Gross
Receipts" shall mean, for each Annual period, World Trade Center
Towers and Airports Gross Receipts reduced by the sum Of; M
Five Percent (5%) of World Trade Center Towers and Airports Gross
Receipts for such Annual Period (which represents an allowance
for administrative costs), (ii) the annual amortization, over the
remainder of the Initial Term, of capital expenditures not
financed by debt and made by the Permittee for the purposes set
forth in clause (iii), below, and (iii) the amounts of principal
and interest due and payable by the Permittee during such Annual
Period that are properly allocable to debt incurred by the
Permittee for the installation, by the Permittee of an in-building
fiber'.optic backbone facility in the World Trade Center Towers
and in the terminals at the Airport, for' use by all specialized
wireless telecommunications service carriers offering
telecommunications services to end user customers using mobile,
portable or fixed wireless devices in offices and nearby areas at
the Port Authority World Trade Center Towers (excluding the,
shopping concourse and PATH Station levels) and in the terminals
at the Airport's. 	 .

section 6.	 Leases of Fa'ailit.ies

(a) The Permittee hereby ackncDwledges that certain of
the Facilities operated by the Port Authority, are leased by the
Port Authority from third parties and that the permission granted
hereunder with respect to any such Faciuity. shall 'in any event
terminate with the expiration or termination of the Port
Authority's lease for such Facility. The Port Authority has
delivered to' the PezU'ttee true andcorrect copies: of an
agreement with the City of New York for the lease of John F.
Kennedy International Airport and an agreement with the City of.
Newark for the lease of Newark International Airport

(b) In the 'event the ease or other. ageement pursuant
to which the Port Authority operates' one or more'of the 'Port,
Authority Facilities is terminated or expires, title, to and.
ownership of the' portion or portions of 'the System located at'
such Port Authority Facility 'shall 'thereuponeB.t in the
Permittee without any further :act 'or deed by the Permittee..
such termination or expiration, the Minimum Fee 'shall be
equitably abated. If the Port Authority reacquires a leasehold
.interest in, a right to operate or manage, or title to or
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ownership of such Port Authority Facility after such termination
or expiration, and provided the System is then operable or can be
rnad&operable by the Permittee within twelve (12) months after
such reacquisition, then this Agreement, and the Perinittee's and
the Port Authority's rightsand obligations thereunder, shall be
reinstated with respect to such Port Authority Facility for the
balance of the Term without any further action or deed by the
Perinittee,

(c)	 (1) The Permittee he 	 further acknowledges
that portions of the Facilities where System Operations may occur
are now or in the future may be under lease or permit from the
Port Authority to third parties for their occupancy -and use and
tht the Permittee, by independent arrangem4nt with ,.such third
parties, shall use commercially reasonable efforts:to acquire the
right or rights of access and, use in such areas as are necessary
for System operations in instances in which such rights of access
and use are not reserved to the Port Authority under the terms of
such leases or permits, and as a component of such independent
arrangements, the permittee must use commercially reasonable
efforts to arrange with such third' parties for the supply to. the
Permittee of. the facilities, utilities and services it may
require for use in connection with System Operations, including'
without limitation and without limiting the applicability of
Section 7, below, the installation of any telecommunications,
electrical or other wires,- conduits, ducts and pipeS

(ii) The Port Authority has made and hereby makes
no representation or warranty as to the location, size, adequacy,
suitability or availability of 	 facilities,, utilities or
services to be used by the Permittee in the, exercise of its
privileges under this Agreement. 'To-the best of the4 sort
Authority's knowledge as of the date of the execution of this
Agreement, no material restrictions on the.'ermittee's access, to
or use of those portions of the Port Authority Facilities where
the System is proposed to be installed by the Permittee, as
described in the Summary Basis of Design attached hereto as
Exhibit B, are contained in any lease or permit,frorn the Port.
Authority to any third party except for the interior and the
exterior of' the passenger terminals at each Airport (it being
understood and agreed that' 'f&purpóses- hereof, the Port
Authority' s knowledge consists solely of, the actual knowledge
following due inquiry, of those ..Port Authority employees having
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primary responsibility for the ' implementation of the Port
Authority's obligations under this Agreement). Upon the request
of the Perrnittee, the Port Authority will use commercially
reasonable efforts to identify to the Permittee representatives
of third parties with whom the Permittee may discuss indepndent
arrangements for the rights'of access to and use of those
portions of the Port Authority Facilities where System Operations
may occur that are under lease or permit to such third parties,
The Port Authority will use commercially reasonable efforts to r
assist the Perniittee in the Permitte&s efforts to obtain the
rights of access and use as described above, and in connection
therewith 'end as an accommodation to the Permittee, will not
require, and will use commercially reasonable efforts to ensure
that',such third parties will not require, the Permittee to pay.
any fees or charges to such third parties as a condition to
obtaining such rights of access and use. The Port Authority
shall reimburse the Permittée for.any such fees or charges that
are reasonably paid by the Permittee following consultation with
the Port Authority.

(iii) In the event of the expiration or earlier
termination of any independent arrangement between the Permittee
and a third party providing for rights of access and use to those
portions of Port Authority . Facilities where System Operations may
occur, the privilege granted under this Agreement shall be
suspended with 'respect to the areas covered by such independent
'arrangement until a new independent arrangement can be
established and'the Minimum Fee shall be equitably adjusted, as
provided in Section 5 1.(d).  In the event of any inconsistency
between the terms of any such . independent arrangement with a
thirdpàrty, as aforesaid, and the terms of this Agreement, the
terms.,'iof this Agreement shall control. The Port Authority shall
use commercially reasonable efforts to reserve to itself for.the
benefit of the Permittee any right of access or use under the
terms of any lease entered into with, or permit issued to, any
third party.

Section .7.	 .. :Installation .Work	 .	 . .

(a) The Permittee shall perform, at ts sole cost and
expense, all installation workrsquiredto prepare' .each .Pqrt,,..
Authority Facility where ..the . Permittee is to conduct System
Operations for 'the Permittee' s operations, including, installing.



all transmitters, receivers, cables and other equipment and the
construction of all associated improvements appurtenant to the
operation of the System, provided however that the Fermittee
shall have no obligations with respect to the installation of
proprietary bae station equipment for the exclusive use of.
individual Carrier .Users as provided in the Carrier Agreement
(the work describedin this Section being hereinafter referred
to, separately with respect to each Port Authority Facility, as
the "Initial System Construction Works)

(b)	 (1) The Permittee shall be responsible at its
sole expense for retaining all architectural, engineering and
other technical consultants and services as may.. be directed by
the Port Authority and for developing, .;compieting and submitting
procedures for the installation of all equipment .and. the
construction of a1]. improvements appurtenant to the operation of
the System. Prior to retaining any architect, professional
engineer or other' technical consultant in connection with the
Initial System Construction Work the name or names of said
architect, professional engineer or other technical consultant
shall be submitted to the Port Authority for its approval. The
Port Authority shall have the right to disapprove any architect,
professional engineer or other technical consultant who may be
unacceptable to it The Port Authority shall approve in advance
the permjttee's contract with each such architect, professional
engineer or other technical consultant • The- Port Authàrity
hereby approves any retention by the Permittee of Andrew
Corporation, RCO Consultants, LGC Wireless and Alien 'Felecom

(ii) (1) Prior to the commencement of any Initial
System Construction Work at any Part . Authority. Facility, the
Permittee shall submit to the. Port Authority for its,,. approval a
Tenant Alteration .pplicatio (hereinafter," constrtittiofl

•	 Applicationw), .in the form supplied by the Port Authority, and
•

	

	 containing such terma and conditions as the Port Authority may
include,' setting forth in detail by appropriate plane and
specifications the Initial System Construction Work the Permittee
proposes to perform at such Port Authority Facility and the
manner of and time periods for. performing such work. The data to
be supplied by the Permittee shall identify separately each of
the items constituting the Initial System Construction.Work and
shall describe in detail the improvements, fixtures, equipment,
and systems to be installed by the . Permittee. The plans and
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specifications to be submitted by the Permittee shall be in
sufficient detail for a , contractor to perform the Initial System
Construction Work and shall bear the seal of a qualified
architect or professional engineer who shall be responsible for
the administration of the Initial System ConstuctiOfl Work in
accordance with the Port Authority's requirements. The Permittee,
may submit a single construction Application for each Port.
Authority Facility. Alternatively, the Permittee may submit one
or more separate Construction Applications comprising only a
portion of the Initial Systeth Construction Work at auth Port
Authority Facility. All Construction Applications shall be
submitted in compliance with the requirements set forth above' in
this paragraph. Any Construction Application that covers less
thanan entire Port Authority Facility shall cover an integrated,
functional portion of the Initial System Construction Work at
such Port Authority Facility which, when complete, will function
to provide service to Carrier Users and the public without being
dependent on any other portion of the Initial .System Construction
Work not yet completed. The Permittee may submit a Construction
Application covering a portion of the Initial System Construction
Work which the Port Authority shall haveapproved by prior
written notice to the Permittee as eligible for inclusion in .a
separate Construction Application. In connection with-the-review-
by the Port Authority of the Permittee's submissions under this
Section, the Permittee shall submit to the Port Authority, at the
Port Authority's request, such additional data, detail or
information as the Port Authority may require for such review.
Following the Port Authority's receipt 'of the Permittee's
Construction Application, the Port Authority shall give its
written approval or rejection thereof, ohall request such
modifications thereto as the Port Authority may find necessary or
appropriate. The Permittee shall not engage any contractor or
permit the use of any subcontractor unless and until each such
contractor or subcontractor, and the contract such contractor or
subcontractor is operating 'under, have been approved by the Port
Authority. The Permittee shall Include in any such contract or
subcontract. such provisions as are required pursuant to the
provisions of this Agreement and the Construction Application
approved by the Port Authority, including, without limitation
thereto, provisions regarding labor harmony. The Permittee has
engaged Andrew Corporation and L(3C wireless Inc. as its
contractors, and the Pprt Authority hereby approves such
engagement.' The Port Authority hereby approves for retention by
such contractors, as subcontractors, the following firms; None,
Listed).	 .
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(2) The Port Authority shall review each
Construction Application and all plans and specifications
submitted by the Permittee therewith and will furnish its
comments regarding the same to the Permittee within twenty (20)
business days after its receipt thereof. The Port Authority will
review and comment on any corrected modified or amended plans
and specifications resubmitted to the Port Authority by the
Permittee within fifteen (IS) business days after receipt of any
such resubmission. The total of the number of business days
actually required by the Port Authority for the review of all
submissions and resubmissions of the Permittee's Construction.
Applications and plans and specifications for the Initial System
Construction Work and the total of the number of-business days
allocated in the first two sentences.of this paragraph to each

•	 separate Construction Application computed for all such reviews
of the Permittee's submissions and resubmissions of all
Construction Applications and plans and specifications for the
Initial System Construction Work shall be separately ascertained

•	 and each of such total number of business days shall be used in
determining whether the Permittee is entitled to a credit against
its payment obligations . under this Agreement, as provided for in
subparagraph (g) (iii) , below.

(iii)	 (1) The Permittee hereby assumes the
risk of loss or damage to all of the Initial System Construction
Work prior to the completion thereof and the risk of loss or
damage-to all property of the Port Authority, its lessees and
permittèes arising out of or in connection with the Initial
System Construction Work. In the eventbfany .uch.loss or
damage, the Permittee shall forthwith..repair, replace and make
good the Initial System construction: Work . -and- ..the property of the
Port Authority, its lessees and perinittees. TliePermittèe shall,
and shall require each of its contractors to indemnify the Port
Authority and its Commissioners, officers, agents and employees
from and against all claims and demands, just or unjust, by third
persons (including the Commissioners, officers, agents and
employees of the Port Authority) against the Port Authority and
its commissioners, officers, agents and employees, arising or
alleged to arise out àf the performance of the Initial System
Construction Work or based upon any of the risks assumed by the
E'ermittee in this Agreement or any breach hereof, and for all
loss and expense incurred by it and by them in the defense,



settlement or satisfaction thereof, including without limitation
thereto, claims and demands for death, for personal injury or for
property damage, direct or consequential, whether they arise from
acts or omissions of the Permittee, any contractors of the
Permittee, the Port authority, third persons, or from acts of God
or the public enemy, or otherwise, excepting only claims and
demands which result solely from the gross negligence or willful
misconduct of the Port Authority subsequent to commencement of
the Initial System Construction Work; provided however, the
Permittee shall not be required to indemnify the Port Authority
where indemnity would be precluded by Section-5-322.1 of the
General Obligations Law of the State of New York; The Permittee
shall cause each such contractor and subcontractor to obtain and
maintain in force such insurance coverage and erformance bonds
as the Port Authority may specify, including, without limitation,
a contractual liability endorsement to cover the indemnity
obligations assumed by the Permittee pursuant to the provisions
of this SectiOn;

(2) If so directed, the Pertnittee shall
at its own expense defend any suit based upon any claim or demand
described in subparagraph (1) above (even if ,such suit,' claim or
demand is groundless, false or fraudulent), and in handling such
it shall not, without obtaining express 'advance , permission from
the Genera].' Counsel of the Port Authority, raise any defense
involving in any way the jurisdiction of the tribunal 'over the
person of the Port Authority, the immunity of the Port Authority,
its Commissioners,. officers, agents or employees, the
governmental nature of the POrl

-il'hority or the provision of any
statutes respecting suits against the Port Authority. The'

•	 Perinittee shall not be liable for any fees and expenses of
•	 separate; counsel representing the Port Authority, other than the

reasonable costs of investigation.. The Permitted shall not be
liable for any settlemeht of any action, proceeding or suit,
which settlement is effected by the Port Authority without' the
prior written consent of the Peritittee, which shall not be
unreasonably withheld. If the Permittee shall not grant its
consent as provided above, such action, proceeding or suit shall
thereafter be defended by the Permittee, at its sole cost and
expense, subject to the limitation set .forth above in this
subparagraph '(2).	 . '.	 • . -	 '
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(iv) The Initial System Construction Work shall
be performed by the Permittee in accordance with the Construction
Application and final plans and specifications approved by the
Port Authority, shall be subject to inspection by the . Port
Authority during the progress of the Initial System Construction
Work and after the completion thereof, and the Permittee shall
Upon direction from the Port Authority to do so, stop the
performance of any portion of the Initial System Construction
Work which is not being performed in accordance with the above
and redo or replace at its own expense any Initial System
Construction Work not done in accordance therewith. The
Permittee shall also supply the Port Authority wIth "as-built"
drawings in such form and number as are reasonably . ,.-requested by
the Port Authority and the Pezinittee .shall. .keep 'said drawings
current during the Term. No changes or modifications to any
Initial System Construction Work shall be made without the prior
consent of the Port Authority.

(v) Any dispute between the Port Authority and.
the Permittee regarding whether or not any Construction
Application submitted by the Permittee should be approved bythe
Port Authority, shall be handled pursuant to Section 26 of this
Agreement.	 -

(vi) The Permittee shall pay or cause to be paid
all claims lawfully made against it by its contractors,
subcontractors, material suppliers and workers, and all claims
lawfully made against it by other third persons arising out of or
in connection with or because of the performance of the Initial
System Construction Work, and...-shall. cause its èontractQrs and
subcontractors to pay all, such claims lawfully , made : against them,
provided, however, that 'nothing.-herein-contained shall be
construed to limit the right of the Permittee°"tocontest any
claim of a contractor, subcontractor, material supplier or worker
or other person and no such claim. shall be considered' to be an
obligation of the Permittee within the meaning of this Section
unless and until thesame shall have been finally adjudicated.
The Permittee shall use commercially reasonable efforts to,
resolve any such claims and shall keep the Port Authority fully
informed of its actions with respect thereto.'' Without limiting
thegenera].jty of the foregoing, all of .the'Permittee's
construction contracts shall provide As follows: 'If (1) the
Contractor fails to perform any of its obligations under this
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Contract, including its obligation to pay any claims lawfully
made against it by any material supplier, subcontractor, worker
or any other third person which arises out of or in connection
with the performance. of this Contract, (2) any claim (just or
unjust) which arises' out of or in connection with this Contract
is made against the Permitt'ee, or (3) any subcontractor under
this Contract fails to pay any claims lawfully made against it by
any material supplier, subcontractor, worker or any other third
person which arise out of or in connection with this Contract or
if in the Permittee's opinion any of the aforesaid contingencies
is likely to arise, then the Permittee shall have the right, in
its discretion, to withhold out of any payment (final or
otherwise , and even though such payments have already been
certified as due) such sums as the Permittee may deem ample to
protect it against delay or loss or to assume the payment of just
claims of third persons, and to apply such sums as the Permittee
may deem proper to secure such protection or to satisfy such
claims. All sums so applied shall be deducted from the
Contractor's compensation, Omission by the Permittee to withhold

V	

out, of Any payment, final o± otherwise, , a sum for any of the
above contingencies, even though such contingency has occurred at
the time of payment, shall not be deemed to indicate that the
Permittee does not intend to exercise its right with respect to
such contingency. Neithei the above provisions for the rights of
the Perniittee to withhold and apply monies nor any exercise or
attempted exercise of, or omission to exercise, such right by the
Permittee shall create any obligation of any kind to such
material suppliers-, subcontractors, workers or other third 	 V

persons. Until actual payment is. made to the Contractor, its
right to any amount to be paid under this Contract (even though
suchpaymeñts have already been certified as due) shall be
subordinate to the rights of the Permittee under this provision."

(c) (i) The Permittée.s1iall not commence any Initial
System Construction Work prior to the commencement rate and until
the Conütruction .Aplication and plans and specifications''
covering such work, have been finally approved by the Port..
Authority., The Permittee recognizes that its, obligation to pay
fees, including, without limitation, the Minimum Fee, provided,,
for in this Agreement shall commence on the Commencement Date
even though the' Initial System Construction Work has not yet,;thefl
been commenced or completed..	 V	 '
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(ii) 'Construction Application(s) for the Initial
System 'Construction Work at each of the Holland and Lincoln
tunnels shall be submitted to the Port Authority within sixty
(60) days following execution of this Agreement. Construction
Application(s) for the Initial System Construction Work at each
of i7ohn F. Kennedy International Airport, LaGuardia Airport and
Newark International Airport shall be submitted to the Port
Authority within twelve (12) months following execution of this
Agreement. The Permittee shall commence the performance of the
Initial System Construction Work at each Basic Port Authority
Facility within thirty (30) days following the approval of the
Construction Application with respect to .each such Basic Port

• Authority Facility and shall :diligently , pursue the completion of
such Initial System Construction Work-. The .- Initial-System

• Construction Work at the Basic Port Authority Faeilities shall be
completed as follows (subject' to extension for causes or

• conditions beyond the control of the Pertaittee): (A) with respect
• to the Holland and Lincoln tunnels, the initial System

Construction Work shall be completed within six'(6) months
following execution of this Agreement, (B) with respect to John
F. Kennedy International Aix-pore, LaGuardia Airport and Newark
International Airport, the Initial system Construction Work shall
be completed within eighteen (ia) months following execution of
this Agreement, subject to the Permittee's inability to obtain
such access to the Basic Port Authority Facilities as , is
necessary to perform the Basic Port Authority Facilities
Construction Work and to major airport terminal construction
plans; and (C) with respect to construction' work performed at any
Additional Port Authority Facilities, within two (2) years
following a bona lids commitment by one Cellular Carrier User and
one PCS Carrier USer with .respédt to any such Additional Port
Authority Facility, provided--. however 'that.the:::Permi.ttee. shall
install the System in all or part of PATh's subterranean or
enclosed rail transit tubes (as distinguished from its rail
transit lines running in open areas at ground level and all

•	 portions of its passenger stations) within two (2)yçars
following the date when one or more Carrier Users: U) have
requested to use the System in all or part of the'.aforesaid PATH
facilities and (ii) have agreed to pay or providefor the payment
of all of the costs of constructing the System - in : all or the

•	 portion of the aforesaid PATH facilities in.'wbiçh the Systetuis
to be constructed, such installation obligation, to pertain only
to that part of the PATH facilities requested by; such Carrier
Users.
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(d) The Permittee shall be solely responsible for the
plans and specifications used by it and for the adequacy or
sufficiency of such plans and specifications, and all the
improvements, fixtures., and equipment depicted thereon or covered
thereby, 'regardless of the consent thereto or 'approval thereof by
the Port Authority or the incorporation therein of any Port
Authority requirements or recommendations Nothing contained in
any approval hereunder shall constitute a determination or
indication by the Port Authority that the Permittee has complied
with the applicable governmental rules, ordinances, enactments,
resolutions, rules and orders, including but not limited to,
those of the City of New York or the City of Newark which may
pertain to the work to be performed. 'The Port Authority shall
have -no obligation or liability in connection with the
performance of any of the Initial System Construction Work or for
the contracts for the performance thereof entered into by the
Permittee, The Pertnittee hereby releases and discharges the port
Authority, its Commissioners, officers, representatives and
employees of and from any and .all liability, claims for darnges
or losses of. any kind, whether legalor equitable, or from any
action or cause of action arising, out of or in connection with

• the performance of any of the ' Initial System Construction Work
pursuant to the contracts between the Permitte and its
contractors except for any of the foregoing caused solely by the'
gross negligence or willful misconduct of the Port. Authority.
The Pérmittee shall use commercially reasonable efforts to make
arrangements for the extension of all warranties extended or• ' available to the PérLuittee in connection with the aforesaid work
to the Port Authority as well.

- (a) As between the Permittee and the Port Authority,
the "Port Authority shall be and remain responsible for the clean-
up, removal and disposal, response or reiuediation of any and 'all
liazardous Substances which were not placed at a Port Authority
Facility" by. the Permittee or its officers, employees, guests,
invites and other representatives which could subject any Person
to liability for costs of cleanup, removal, response or
remedlation under any Environmental Laws; provided however, the
Port-.Authority.hall have the right to direct' the Permittee to'
alter-'the location of any Initial System Construction Work or
otherwise modify. theplans.' and specifications for any initial
System Construction Work in order to investigate the need for any
clean-up, removal and disposal, response or remediation The



Permittee shall consult with the Port Authority prior to
preparing its plans and specifications to minimize any
disturbance to any Hazardous Substance.

(ii) The Permittee shall promptly advise the Port
Authority of any environmental findings by the Permittee during
the performance of the Initial System Construction Work which
suggest that any Hazardous Substance has been or may be disturbed
by the performance of' the 'Initial. System Construction Work The
Port Authority shall have the right to direct the Perinittee to
stop the performance of the Initial System Construction Work at
any location where it is reasonably expected such work will
disturb any Hazardous Substance •.TheI ..Port. authority shall
thereafter promptly commence the performance of "y ..... appropriate
environmental testing at such location. The. Port..Authority and
the Perrnittee shall promptly discuss appropriate modifications to
the Initial-system Construction Work as provided in subparagraph
(i), above.

(iii)As between the Permittee and the Port
•	 Authority, the Pertnittee shall be responsible for the clean-up,

removal and disposal, response or remediation of any and all
-.	 Hazardous Substances which could subject any Person to . -liability-- . - - -

for costs of clean-up,-removal, response or remediation under any
Environmental Laws and which arise, out of or result' from (1) the
use or occupancy'of the System by the Perinittee-or its officers1•	
employees, guests, invitees, contractors and other

•	 representatives, or (2) any acts 'or omissions of the Permittee or
any of the aforesaid in connection with the System; provided that
the Permittee shall not be respoxisible under this subparagraph
(iii) with respect to any Hazardous Substances to the extent the
Port Authority is responsible for.. such ..Hazardous . ustances under
subparagraph (i) above.

•

	

	 (f) The Permittee understands that there may be other
çommunications . and utility line's and conduits located on or under

• portions of one or-more Port Authority Facilities where the
• Permittee will operate. the System. Th 	 Ue Port Authority wi use

commercially reasonable efforts to 'make available to the
Permittep its records . to the extent the same are available in an
effort to identify to the Permittee the. location of such
communication and utility' ' lines which may interfere with the:,,
Initial System Construct'ion Work proposed by , the Permittee. -The
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Port Authority hereby disclaims any warranty or representation to
the Permittee that such,records are accurate. The Permittee
agrees to design the Initial System Construction Work so as to
eliminate or minimize the need for relocation of any such
communications and utility lines. If such design cannot be
performed in accordance with Prudent Engineering and Operating
Practice, the Permittee shall relocate and reinstall such
communications and utility lines and conduits as necessary in
connection with the Initial System Construction Work and restore
all affected areas in accordance with all the terms and
provisions of this Section.

(g)	 (i) Upon completion of the Initial System
Contruetion Work at each Port Authority Facility, the Permittee
shall supply the Port Authority with a certificate signd by a
responsible officer of the Permittee and by the architect or
engineer who sealed the Permittee's plans pursuant to the
provisions of this Section, certifying that all of the Initial
System Construction Work has been performed in accordance with
the approved plans and specifications covering such work, in
accordance with the provisions of this Agreemenf and in
compliance with all applicable laws, ordinances, governmental
rules, regulations and orders. The Port Authority will inspect
the Initial System Construction WOrk at such Port Authority
Facility and if the same has been completed as certified by the
Permittee and the Permittee's architect or engineer, the Port
Authority shall deliver a certificate to such effect to the
Permittee within twenty (20) business. days following .the Port
Authority's receipt of such certification, subject to the
condition that all risks therafter with respect to the
coflstt-uction and installation of the Initial System COnstruction
WorW and any liability therefor for negligence or other reason
shall be borne by the Perinittee. The Permittee shall not use or
permit the use of the Initial System Construction Work for the
purposes set forth in this Agreement until such certificate 'is
received from Port .'Authôity.

(ii)The Permittee may wish to utilizea portion
or portions of the System at .a Port Authority 'Facility prior to
the issuance'by ' the 'Port' AuthOity, 'of the certificate referred to
in subparagraph	 above. In addition to, and without affecting
the obligations of the Permittee under 'the aforesaid
subparagraph, when 'a' portiori of the Initial' System Construction



Work at a Port Authority Facility covered by a Construction
Application pursuant to subparagraph (ID) (iii), above, is
substantially completed and is properly usable, the Permittee may
advise the Port Authority to such effec± and may deliver to the
Port Authority a certificate of an authorized officer of the
Permittee and of the Permittee's architect or engineer certifying
that such portion of the . Initial System Construction Work at a
Port Authority Facility has been constructed strictly in
accordance with the approved plans and specifications and the
provisions of this Agreement and in compliance with all
applicable laws, ordinances and governmental rules, regulations
and orders and specifying 'that such portion of the Initial System
Construction Work at such Port Authority Facility can be properly
used and that the Permittee desires such use' even though the
Initial System Construction Work has not been completed.
Thereafter, said portion of the Initial System Construction Work
will be inspected by. the Port Authority and if the same has been
completed as.specified by the Permittee, the Port Authority will,
within fifteen (15) business days following its receipt of the
certificates of the Pernittee and the. Fermittee's architect or
engineer, deliver a certificate of 'the Port Authority to the
Permittee with respect to each such portion of the Initial System
Constructipn Work pexmitting the use of such portion of the
System for the purposes set forth in this Agreement, subject to
the condition that all risks thereafter in connection with the
construction and installation of the same and any liability
therefor for negligence or other reason shall be borne by the
Permittee,

(ill)	 The total number of business days
actually required by the Port Authority for the inspection of the
completed Initial System Construction Work at each Port Authority
Facility and the delivery of its certificate, as described in
subpàragraphs (g) (1) and '(g) (ii), above, shall be added to the
total number of business days actually required by the Port
Authority for .the review of all submission's and resubmissions of
all Construction Applications and plans and specifications as
ascertained in accordance with the provisions of subparagraph
(ID) (ii) 2) of this Section 7, The total number of business days
allocated to all reviews of the Permittee's submissions and
resubniissions of all Construction Applications and plans and
specifications shall be added to the twenty (20) business days
provided for all the Port Authority's inspections of the
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completed Initial System. Construction Work .and the delivery of
its certificate."In the event the total number of business days
actually required by the Port Authority for .all of the review,
inspection and certification obligations described in
subparagraphs (b) (ii) (2) and (g) (i) and (g) (ii), abov, exceeds
the total number of business days allocated, for the performance
of all such obligations, then the Permittee shall be entitled to
a credit against its payment obligations next becoming due under
this Agreement at the rate of . Three Thousand Five Hundred Dollars
and No Cents ($3,500.00) for each such excess business day.

(iv) The deterniination provided for in
subparagraph (g) (iii), above, shall be made once, only, effective
as of the' fifth anniversary of the 'dateof execution of 'this
Agreement, and delays thereafter occurring shall not be taken
into considerátion.in making such . determina1.ton.

(h) Except as otherwise provided in the Carrier
Agreement, with respect to equipment owned by Carrier Users,
title to all fixtures and equipment (as de±ined.in the NY(CC)'
forming a part of the System shall immediately vest 'in the Port
Authority upon the first to occur of affixati.ou to any Port
Authority Facility or the first use of such items in System
Operations. The Permittee shall have the right to install
replacements for, and to modify or repair, any or all of the'
foregoing fixtures and equipment forming a, part of the System.
Title to such replacements shall vest in the Port Authority in
the manner provided above. Title to the fixtures and equipment"
so replaced shall pass to the Permittee. Title to Syateit
software licenses, equipment warranties and service contracts, to
the extent th4 terms under which 'the Permittee has obtaine the
same permit title therein to be transferred to the Port
Authority, shall vest in the Port Authority upon the execution
thereof or at the first possible time thereafter as title thereto
may vest in the Port Authority. Title to all other assets
forming a partof the System, including all intangible assets,
shall remain vested in the Permittee. The' permittee shall
promptly execute and deliver bills of. sale and all other
documents necessary or convenient in order tà evidence the
transfer of title to the Port, Authority, of all the, items
mentioned in this paragraph.' 'The Port Authority hereby: grants , to
the Perinittee an exclusive right to use all parts. of... the System.
to which title. is being conveyed to the. Port Authority pursuant.



to this paragraph, which use shall be in the manner permitted by
this Agreement. This right to use shall commence upon the
veatingof title to the Port Authority as hereinabove provided
and shall continue throughout the Term.

(i) Without limiting any of the terms and con.ditibns
of this Agreement, the Pérmittee understands and agrees that it
shall put into effect prior to the commencement of any Initial
System tonstruction Work (i) an affirmative action program and
Minority Business Enterprise (MEE') program and (ii) a Women -
owned Business Erzterpri$e ('WBE") program in accordance with the
provisions of Schedule E, attached hereto and hereby made a part
hered. The provisions of said Schedule E shall be applicable to
the Pertuittee' s contractor or contractors and any subcontractors
at any tier of construction as well as the Peruiittee and the
Permittee shall include the provisions o said Schedule E within
all of its construction contracts so as to make said provisions
and undertakings the direct obliation of the Permittee's
contractor or contractors and any . subcontractors at any tier of
construction. The Permittee shall and shall require its
contractor or contractors and any subcontractors at any tier of
construction to furnish to the Fort Authority such data,
Including but not limited to, compliance reports relatingto the
operation and implementation of the affirmative action MBE and
WEE programs called for hereunder as the Port Authoritymay
request at any time and from time to time regarding the
affirmative action, ME and WEE programs of the Permittee and its
contractor or contractors and subcontractors at any tier of
construction, and the Permittee shall and shall also require that
its contractor or contractors and any subcontractors at any tier
of construction make and put into effect such: modifications and
additions thereto as may be directed by the Port Authority
pursu.nt to the provisions hereof and said Schedule E t
effectuate the goals of the affirmative action, MBE and WEE
programs.

Section 8; Initial System cita•1os
•

	

	 Within thirty (30) days following the end of each
calendar quarter during which any part of the performance of the
Perniitee's Initia. System Construction -Work asset forthin:.;
Section ,:7 of this Agreement shall 'have occurred, the ,. Peruiitte
shall submit a certificate certified by a.responsible fiscal . .
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officer of the Permittee in the format specified by the Port
Authority setting forth in reasonable detail amounts actually
paid by the Permittee to independent contractors and amounts
properly allocated by Port Authority Facility in accordance with
such additional categories as may be established by the Port
Authority from time to time by notice to the Permit tee and having
attached thereto reproduction copies of invoices of third parties
(the total of such amounts, with respect to each Port Authority
Facility, is hereinafter referred to as the "Initial System
Capital ost'.) The Perm&ttee shall also furnish' to the Port
Authority such further information with respect to expenditures
related to the Permittee's Initial System Construction Work as
the Port Authority may require which shall be given on such
forms, if any, as may be adopted by .the.Port Authority.

Section 9.	 Governmental Requirements

(a) The Permittee shall pro ure from all' Governmental
Authorities having jurisdiction over the operations of the
Permittee all licenses, certificates, permits or other
authorization which may be necessary for the cønduct of its
operations. The Port Authority shall use commercially , reasonable
efforts to assist the Perinittee in fulfilling such obligation and
shall cooperate with the Permittee in obtaining all approvals
that may be required to be obtained by the Permitee from the
Federal Aviation Administration to operate and maintain the
System at the Airports9

(b) The Permittee shall pay all taxes, license,
certification, permit and examination, fees and excises 'which may
be assessed, levied,' exacted or imposed by a Governmental
Authority on its property, or , operation hereunder or. on the gross
receipts or income therefrom, and shall make all.applications,
reports and returns required in connection therewith If any
bond or other undertaking shall be required by any Governmental
Authority in connection with the operation of the System, the
Permittee shall furnish the same and pay all other expenses in
connection therewith. The Port Authority shall not itself impose
on 'the Permittee any taxes or license., certification, permit or
examination 'fees or charges.

(c) The Permittee shall promptly observe, comply' with
and execute, at, its sole cost 'and expense, the provisions of any
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Laws which may pertain or apply to the installation, operation
and maintenance of the System or which would be applicable if the
Port Authority were a private corporation (including, without
limitation, any Laws relating toelectromagnetic radiation) and,
subject to the provisions of this Agreement, shall make any and
all non-structural improvements, alterations or repairs that may
be required at any time hereinafter by any such Laws Subject to
the provisions of Section 12, any structural repairs or
replacements shall be made or done by the, Port Authority at its
expense; provided however, that if such structural repairs would
not be necessary except for the installation of the System, such
structural repairs shall be made at the expense of the Permittee,
the ost thereof to be detemined on statements rendered by the
PortAuthority to the Permittee and the sum so determined to be
paid to the Port Authority by the Permittee;

(d) If any Laws which relate to the physical health or
safety of persons, including, without limitation, any Laws
relating to electromagnetic radiation (which the Permittee
acknowledges in all instances relate to the physical health or
safety of persons),' shall be enacted, made, given or promulgated,
causing or requiring alterations or changes (1) in the System, or
limitatioiis on the use thereof, or (ii) in any Port Authority
Facility, when the necessity therefor shall be due to an act,
omission or violation on the part of the Permitte or any Carrier
User, then, in any such event, after consulting with and
obtaining the consent of the Port Authority, the .Permittee shall
expeditiously perform the work or tak6 any action necessary to
effect such alterations, changes or limitations, at the cost and
expense of thepermittee.

(e) The obligation of the Permittee to comply with
governmental requirements is not to be construed as a submission
by the port authority to the application'to itself of such
requirements or any.of them.	 .	 .

Section lQ	 Prohibited Act 

The Permittee shall not: (I) do or permit to be'. done
anything which, in the opinion of .the Port Authority, acting in a
non-arbitrary and non-capricious manner, may be or become
dangerous or Injurious to any portion of' Any Port Authority
Facility, or to the traveling public 'or anyother persons, or may
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interfere with the operations of any persons lawfully using any
portion of any Port Authority Facility or any other property of
the Port Authority; (ii) do or permit to be done any act or thing
at any Port Authority Facility which will invalidate or conflict
with any insurance policies covering such Port Authority Facility,
or any part thereof or which, in the non-arbitrary and non-
cápricióus opinion of the Port Authority, may constitute an
extra-hazardous condition, so as to increase the risks normally
attendant upon the operations contemplated by Section 2 hereof
and the Pei.inittee shall promptly observe, comply with and execute
at its sole cost and expense the provisions of any and all
present and future rules and regulations, requirements, orders
and directions of the New York Board of Fire Underwriters, the
New York Fire Insurance Exchange, the National Board; of Fire
Underwriters, the Fire Insurance Rating 0rganizaIion of New -
Jersey and any other boardor organization exercising or which
may exercise similar functions, which may pertain or apply to the
operations of the Permittee at any Fort Authority Facility,
including without limitation, and subject to and in accordance
with the provisions of this Agreement, the making of any and all
improvements, alterations or repairs at such Port Authority
Facility that may be required at any time hereafter by any ueh
present or future rule, regulation, requirement,. order or
direction, and if by -reason. of any failure on the part of the
Permittee to comply with the provisions of this Section, any
insurance rate at any Port Authority Facility, shall at any time
be higher than it otherwise would be, then the Permittee shall
pay to the port. Authority on demand that part of all insurance
premiums paid by the Port Authority which shall have been charged
because of such violation or failure by the Permittee; (iii) use
the system in any manner which will, in the ncin-arbitrary and
non-capricious opinion of the Port Authority, endanger, hamper or
be harmful to the operation of any Port Authority Facility,
including any operation of the signals, communication facilities
and other appurtenant equipment of the Port. Authorjty. Upon
notice to the Permittee by the Port Authority that any of its
operations interferes with the operations of any Port Authority
Facility, the Permittee shall 'forthwith cease such operations or
otherwise cure such interference.

Section U.	 aintenane_and Repair

(a) Without limiting or affecting any other term,



provision of this Agreement, the Permittee shall be solely
responsible for the design, adequacy-and operation, of all
utility, mechanical, electrical, communications and other systems
comprising the System and shall do all preventive maintenance and
make all repairs, rêplacemnts, rebuilding (ordinary or
extraordinary, structural or non-structural) and painting
necessary to keep such systems and all other improvements,
additions., fixtures, finishes, decorations and equipment made or
installed by the Permittee (whether the same involves structural
or non-structural work) in the condition they were in when made
or installed except for reasonable wear which does not adversely
affect the functioning of the System or the efficient or proper
utilization of any part of any Port Authority Facility, provided
however that any such maintenance, repairs, replacements,
rebuilding, or painting necessitated by a casualty shall be
governed solely by the provisions of Section 3-2 of this
Agreement.

(b) As between. the Permittee and the Port Authority,
responsibility for the clean-up, removal and disposal; response
or retne'diation of any Hazardous Sbstancea discovered by the
Permittee at a Port Authority Facility during the course of
performing its raaintnance and repair obligations pursuant to
this Section subsequent to the completion of the Initial System
construction Work shall be determined in accordance with the,
provisions 'of paragraph (e) of Section 7 of this Agreement .. The
Permittee shall promptly comply with the provisions of
subparagraph (e) (ii) of said Section 7' in the event that during
the performance of its maintenance and repair obligations at a
Port Authority Facility pursuant to this Section it discoversor
has -r,eason to suspect the presence of any Razardous Substance

(c) The Permittee shall be liable for the cot of
repairing, replacing., rebuilding, and painting all or any part of
any Port Authority, 	 including but not limited to Port
Authority property located at such Port'Authority Facility:. 'which
may be' damaged or destroyed by the acts or • omissions of the
Permittee, any Carrier User or the 'officers, employees, agents,
representatives, contractors, or invitees of the Permittee.Or any
Carrier User. The Permittee shall ecpedtiously effectuate any
such repairs to the property 'of the 'Port .Authority the Permittee
is required to undertake hereunder, 'at the direction of the Port
Authority' and in 'accordance with all : the requirements and
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procedures of this Agreement.

(d) The Permittee shall have a right of access to and
through each Port Authority Facility where any portion of the
System is inst4led, subject to whatever limitations may be
imposed upon the Port Authority in any lease, permit or other
agreement entered into with any lessee, permittee or other
occupant at such Port Authority Facility, for the purpose of
inspecting, repairing and maintaining the Permittee's cables,
wires, connections and equipment, provided however that,, except.
in cases of emergency, such inspecting, repairing and maintaining
shall be performed by the Permittee and its agents or employees
only under the supervision or with the consent of a duly
authorized representative of the Port Authority and any other
affected lessee, permitteë or other occupant unless otherwise
approved bytbe Port Authoity and any such affected lessee,
permittee -or other occupant and only at such times and in such
manner as will not tmreaionably interfere with the operation of
the Port Authority Facility. Where consistent with the regular.
operating schedules of Port Authority Facilities in which the
System is installed, the Pernittee may have access to such Port
Authority Facilities on a twenty-four (24)-hour per day s three
hundred sixty-five (365) -day per year basis. Such inspection,
repair and maintenance work 'performed by the , Permittee shall be
at all times subject to the rules and regulations 'of the Port
Authority including those governing access to and security
measures at such Port Authority Facility. The Permittee shall
give the Manager of the. Port Authority Facility at least three
(3)' days' advance notice of its intention' to perform-any
inspection, maintenance, or repair work, -except in cases of
emergency.. ,.Such notice shall be given to "the ':4anager of the Port.
Authority Facility in the manner reasonably' specified from time-
to-time by such Facility Manager. In.the exercise of its rights
of access to a Port Authority Facility at whichtolls are
charged,- the Permittee hafl not be , required to' pay tolls at such
Port Authority Facility..	 .	 .'

-	 (e) To the extent conaisteiit'with.' its other
priorities, the Port Authority will -respond in a commercially
reasonable manner to reasonable requests made by the Permittee
for assistance in performing the .Pez-mittee's- maintenance and
repair obligations. Such -requests shall be made in writing to
the Manager of the' 'Facility.



Section 12.	 Casualty

(a) In the event that, as 'a result of any casualty,
the System or any other part of any one or more Port Authority
Facilities is damaged so as to render the System inoperable at
such Port Authority Facility or Facilities, then the Port
Authority shall advise the Permittee within twe nty (20) days
after the occurrence of such casualty of the anticipated time
necessary to complete the repairs and rebuilding of the Port
Authority Facility in question, and:

(i) if the Port Authority, acting in good faith,
finds that the necessary repairs or. rebuilding can be
completed within ninety (90) days after the occurrence
of the damage, the Port Authority shall repair or
rebuild with due diligence to a condition sutantafly
equivalent to the condition existing immediately prior

•	 totl'ie fire or other casualty, and subject to the
provisions of paragraph (e) of this Section 12, the
Minimum Fee payable under this Agreement' . shall be
equitably abated only for the period from 'the
Occurrence of the damage to the earlier of: (i) ten
(10) days after the date of completion of the repairs
or rebuilding,- or (ii) the resumption of System
Operations by the Permittee in the Port Authority
Facility in question, or the damaged, portion thereof,

•	 as the case may be;	 -

(ii)if the E'ortAuthoriey, acting in good faith,
finds that such repairs and rebuilding cannot be
completed within ninety (90) days after the occurrence
of the damage, then the Port Authority shall at its

•	 option: (1) proceed with due diligence to repair or to
rebuild the Port Authority Facility in question to a
condition substantially equivalent to the conditIon,
xisting inuudiately prior' to the fire or other
casualty, in which ease the Minimum Fee payable under,
this Agreement shall be equitably. abated only for the'
period from the occurrence of the damage to the ear]er
of .'(x) ten (10) days after the completion of the..
'repairs or rebuilding or ( y) the. resumption , of System,
Operations by .the Permittee in the Port Authority..
Facility in question., or the damaged-portion thereof,
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as the case may be or (2) terminate this Agreement only
with respect to the Port Authority Facility in
question, with the same force and effect as if the
effective date of te±minat ion were the original
expiration date provided in this Agreement, except as
provided in paragraph (c), below.

(b) In the event a Port Authority facility is damaged
by fire or other casualty under the circumstances described under
subparagraph (a) (ii), above, and	 jd the Port Authority has
not elected to terminate this Agreement with respect to such Port
Authority Facility as provided in clause (2) of subparagraph
(a) (ii), above, then the Permittee shall have the right to
terminate with the same force and effect as if the effective-date
of termination were the briginal expiration date set forth in
this Agreement with respect to the Port Authority Faoility in
question, provided that within ten (10) days after receipt of the
Port Authority's statement of the anticipated repair and
rebuilding completion date, the Permittee shall give-to the Port
Authority a-notice of termination to be effective ten (10) days
after the date of the giving of such 'notice, provided further—
however, that the Per-mittee shall not be entitled to terminate
this Agreement. with respect to suh Port Authority ci1y, r ,.•. -
Facilities as are affected by the casualty if the Permittee is
under notice of default from the Port Authority as to which any
applicable period to cure has passed, or under notice of
termination from the Port Authority either on the date of the
giving of its notice of termination pursuant to this Section to
the Port Authority or on the effective date -thereof. 	 -

-(c) In the event of termination pursuant to this
Section with respect to one or 'more, but lees than all, Port
Authority Facilities in which the permittee operates the System
this Agreement shall .be terminated only with respect to such Port
Authority Facilities and the Minimum Fee payable under this
Agreement shall be equitably abated.. After any such termination,
if the Port Authority has made a fármal determination to repair
or replace such Port Authority Facility within two (2) years
following the occurrenceof the casualty, the Permittee's rights
to operate the System in such Port Authority Facility shall be
reinstated as if the termination 'of this Agreement with respect
to such-Port Authority Facility had not occurred, provided that -
the Permittes shall advise the Port Aithority in writing of its
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• desire to have its rights to operate the System in such Port
Authority 'acility reinstated within sixty (60) days after
receipt of notice from the Port Authority that the Port Authority
has made such formal determination to repair or replace such Port
Authority Facility. If the Permittee does not so notify the Port
Authority of its desire to have its rights reinstated, then, the
Port Authority shall. be free to implement any kind of
telecommunications network access system it may desire at such

•	 Port Authority Facilities either by itself or through an
agreement with one or more contractors or permittees. Except as
provided above in this paragraph (c) with respect to one or more
but less than all Port Authority Facilities, in the event of
termination with respect to all Port Authority Facilities in
which-the Permittee operates the System, this Agreement shall.

•	 cease and expire as if the- effective date of termination stated
in-the notice were the date originally stated-herein for the
expiration of this Agreement, and the Port Authority shall be

• free to implement.any ' kind of telecommunications network access
system it may desire. Termination of this Agreement in whole or,
in part shall not relieve the Permit.tee of any obligations or
liabilities which shall have' accrued on..or before the effective
date of termination stated in the notice of termination, or which
shall mature on such date.	 .	 ,	 '-•'	 ...,

(d) The parties hereby stipulate that as to any Port
Authority Facility located in the State of New Jersey (or'the
portion of any bi-. state Port Authority Facility located in the
State of New Jersey)-neither the provisions of Titles 46:8-6 and
46:8'-7 of the Revised Statutes of New 'Jersey nor those of any
other similar statute, shall extend or apply to this Agreement,
and a to. any Port Authority Facility located in the State of New

the portion Of any bi-state Port Authority Facility
loca1d in the State of New York) neither the provisions of
Section 227 of the Real Property Law of New York, nor those of
any other similar statute shall 'extend or' 'apply to th-is
Agreement

(e) In the' event the damage to-the-Port Authority
Facility resulting 'from a casualty caused by the fault Of the
Permittee, any Carrier User or the officers, :employees, agents,
representatives, contractors, or invitees of the Permittee orany
Carrier Uer or other persons doing business with the permittee

•
	 or any Carrier User, 'then, notwithstanding the provisions f.



paragraph (a), above, the Permittee shall not be entitled to an
abatement of the Minimum Fee payable under this Agreement.

Section 13.	 Jndeinnity

(a) The Perinitte shall indemnify and hold harm].ess
the Port Authority, its Commissioners, officers, agents,
representatives and employees from all claims and demands of
third persons, including but not limited to those due to death or
personal injuries or for property damage arising (i) out of any
default of the Permittee in performing or observing any term or
provision of this Agreement, (ii) out of the use of any Port
Authority Facility by the ?ermittee or by others with its
consent, (iii) out of any of the acts or omissions 'of the
Permittee, any Carrier User or Paging Carrier User or. the
officers, employees, agents, representatives or contactors of
the Permittee or any Carrier, User or Pager Carrier User other
than' the officers, employees, agents, representatives, and
contractors of the Port Authority, unless such employees, agents,
representatives or contractors of the Pore Authority are engaged
in the performance of an act or obligation which the Perutittee
has agreed to pay for, or (iv) out of the installation,
maintenance, operation, repair, existence or removal of any part
of the System. Nothing herein 'set forth is intended to require
the Pérmittee to indemnify the Port Authority, its Commissioners,
officers, agents, contractors, representatives and employees from
any claims or demands of third persons arising cut of the gross
negligence or willful misconduct of the Port Authority, its
Commissioners, officers, agents, contractors, representatives and'
employees.	 .	 .

(b) If so directed, the Permittee shall at its own
expense defend any suit basedupon any..snch.claim .ox demand (even.
if such suit, claim or demand is"groundless, false or
fraudulent), and in handling such it shall not., without obtaining
express advance permission from the General Counsel of . the Port
Authority raise any defens involving in any way the- Jurisdiction
of the tribunal "over the person of ths Port Authority, . the
immunity of the Port. Authority, its Commissioners, officers,
agents r employees,' the gcvernmental nature of the Port:
Authority or the provision 'of any statutes.respecting , suits':
against the Port Authority. The Permittee shall not be liable
for any fees-and expenses of separate counsel representing the
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Port Authority, other than
The Permittee shall not be
action, proceeding or suit
Port Authority without the
Pernijttee, which shall not
Permittee shall not grant
action, proceeding or suit
Permittee, at its sole cos
limitations set forth abov

the reasonable costs of investigation.
liable for any settlement of any
which sttlement is effected by the

prior written consent of the
be unreasonably withheld. If the
its'consent as provided above, such
shall thereafter be defended by the
t and expense, subject to the
e in this paragraph (b)

Section 14.	 QqnseguentialDamaaes

Neither the Port Authority nor the Permittee shall in
any event be liable to the other party hereto for consequential
damages suffered by Ci) the Permittee or any Carrier User or the
officers, employees, agents., representatives, contractors or
invitees of the Permittee or any Carrier User or other persons
doing business with the Pexmittee or any Carrier User, or (ii)
the Port Authority, its Commissioners, officers, agents or
employees, on account of the interruption of the Permittee's
services or the services of any Carrier User from any cause
whatsoever. S

Section 15..	 Port.Authoritv's Rihtof Relocation

(a) The Port Authority shall have the right to require
the Permittee tq.relocate all or any portion of the System
installed at any oneor more of the Port Authority Facilities in
the event (1) any portion of the system constructed by the
Permittee ejial]. obstruct the acess of 'the Port Authority, its
officers,, employees, , agents, representatives 'or contractors, to
portons of the Port Authority Facility in question or shall
substantially interfere with the conduct by the Port Authority of
the regular. operations of the said Port Authority Facility or
(ii) the Port Authority, and/or any lessee, permittee or qther.
occupant at "any Port Authority Facility, shall determine that
demol5.tion, reconstruction, rebuilding,' enlargement or addition
toany Port Authority Facility shall be required. or shall be
desirable in its .ortheir own 'Interest or in the interest of, the
general" public.

'(b) In the exercise -of -its right 'under paragraph (a),

-49-



above, the' Port Authority shall:

(i). deliver to the Permittee a detailed plan for
the relocation work the Port Authority proposes to
require the Periuittee to,perform (including,, but not
limited to specifying an alternative location for the
portion, or all, of the ' System to' be relocated) not
later than sixty (60) days prior to the date on which
the Port Authority requires the Permittee to commence
such relocation work (or, with respect to any such
relocation work that is required to prevent imminent
injury to any person, loss of life, or damage to
property having a significant monetary value, such
shorter period that is reasonable , under the
circumstances then existing) or, with respect to work
to be performed of a minor, non-structural nature, not
later than thirty (0) days prior to the required
relocation work commencement d.te);

(ii)consult 'with the Peruiittee during the
applicable period with respect to any changes or
modifications proposed by the Permit ,tee to improve the
technological feasibility of. the' relocation and the .-.
suitability of the proposed alternative location, and
during the aforesaid period, permit the Perinittee to
conduct any reasonably zequired ' tests in order to
determine the most efficient technologically feasible
means of performing such , relocation, any. such tests to
be conducted by the Permittee so as to minimize.
interference with the regular operations of t.he.Prt
Authority Facility•.'in.question; and, 	 .

Ea

(iii)permit t'.he• permit tee•• trxnovenyaffected
portions of the' System in the event the Port Authority
intends to perform demolition work.

(c) The relocation work shall be commenced by the
Permittee not later than the expiration, of the aforesaid sixty
(60) -day period, as the same may be extended as provided boye in
subparagraph (b) (ii),.. and. shall bé,;perforned peditious.ly.:by. the
Permit tée, and its agents and Port ,. Authority- approved contractors
j.) *Wtbe sote cost and, epeise.. of the orôr4y, (ii) in

accordance with 'a Tenant' Alteration Application and plans. and
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specifications prepared or approved by the Port Authority
covering all phases of the relocation work and (iii) using
Prudent Engineering andOperating Practices so as not to caus&
any permanent physical damage to, or unreasonable disruption or
interference with the regular operations of, the Port Authority
Facility in question.

1. (d) In the event the Port Authority exercises its
right of relocation under this Section at any Port Authority
Facility, the Minimum Fee payable by the Permittee under this
Agreement shall be equitably abated based on the pro rata portion
of System Operations conducted at such' Port Authority Facility
only for the period of any essaionof System Operations
V:attrjbutable s$1éiy	 f"ii' ' loãion WO'

(e) The provisions of subparagraph (b) (iii) of . Section
7 of this Agreement shall be applicable with respect to the
Permittee's performance of any.relocatiori work and in performing
any such relation work, the "permittee shall be required'to comply
with all requirements and obligations set forth in said
subparagraph (b) (1)'

(f) The sixty (6O)'-'day period and the thirty (30) .,- ,.ay
period referred, to above in subparagraph (b) (i) may be extended
by an additional thirty (30) days.upou th request of the
Permittee and upon , a reasonable showing of need therefor.

Section 16.	 In.I(ind,,$,ervices

(a) During the Term, the Pertaittee shall furnish to
the-Port Authority equipmert ana setv'ice. (the In-Kind
Service's") valued at Five 'Hundred Thousand Dollars and No Cents
($50&t000.00) (the "In-Kind Services Budgeted Amount") to i.he
extent the same are requested in writing by the Port Authority.
The In-Kind Services shall consist either of equipment which is
of a kind utilized in connection with the System or services
which are furnished through use of the System and shall be
subjèct"to any limitations, conditions or restrictions imposed by
any Làw : 'The cost of. the In-Kind Services to be applied , to. the
In-Kind Sè ices Budgeted Amount shall be based on the actual...
Ut-'okcoss payable :-by the Permittee tounaffiliated.

third' árti"cn n "inèremental 'cost' 'basis but may' include
amdunts' representing : :th". Prmitt'ee'l s internal overhead . costS 'not
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exceeding ten percent (10%) of the amount of the Permittee's
actual out-of-pocket costs,

(b) The Permittee shall submit to the Port Authority
on a quarterly basis, or more often if requested by the Port
Authority in writing, a written report stating the cost of In-
Kind Services .expended to date in accordance with paragraph (a),
above, setting forth in reasonable detail amounts actually paid
to independent contractors and ' amounts properly allocated to In-
Kind Services in accordance with such categories as may be
established by the Port Authority from time-to-time by notice to
the PermIttee and having attached thereto reproduction copies of
invoices of third parties .and evidence of payment of said
invoices.

Section 17.	 ixnjtpnon$ervice byothera

Except as and to the extent the Port Authority has
otherwise agreed, prior to June 30, 1998, .with any lessee,

. permittee or other occupant at any Port Authority Facility, the
Port Authority shall not permit the installation of any equipment
which permits the transmission or reception, in the portions of
any Port Authority. Facility where any portion of the System is or
may be installed pursuant to this Agreement, of voice, data or
video by members of the public (but excluding therefrom any
transmission ok reception of voice, data or video among.
employees, contractors and, agents of a lessee or permittee of the
Port Authority) haying customer. relationships with any provider,
of Commercial Mobile Service, Personal Wireless Service, .Local
MUltipoint Distribution Service or any Satellite-based
Communications Service. The .iimitaton contained in the
foregoing sentence shall only bèaj lidablein instances in which
the final delivery to the end user at a port Authority Facility
is made on a wireless basis. The only radib Spectra to which:
this limitation shall be applicable are those: (1) identified in
Exhibit C or (ii) now or hereafter allocated or assigned uider
ederal Law to a Commercial Mobile service, personal Wireless

Radio Service, Local Multipoint Distribution Service, or
Satellite-based Communications Service. In no Cventshall the
Permittee be afforded any rights to any rooftop areas,
facilities, structures or installations at the World Trade Center
and elsewhere at the World Trade denter, except .1(i) ssuch point-

• to-point microwave, transmitters, receivers, and other , equipment
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installed by the Permittee that are necessary fore and used only
in connection with the System and (ii) at the shgpping concourse
and PATH Station levels. 	 -

Section 18.	 Condemnation

(a) In any action or proceeding instituted by any
governmental or other authorized agency or agencies for the
taking for a public use of any interest, temporary or permanent,
in all or any part of any Port Authority facility in which a
portion of the System is located, or in case of any deed, lease
or other conveyance in lieu thereof (all of which are in this'
Section referred to as a 'Taking or Conveyance) the Permittee
shall not be entitled to assert any claim to any compensation,
award or part thereof made or to be made therein or .t,hérefor or
any claim to any' consideration paid therefor, or to institute any
action or proceeding or to. assert any claim against siich agency
or agencies or against the Port Authority 'for or on account of
any such Taking or Conveyance, except for the possible claim to
an award for trade fixtures constituting a portion, of the .System
owned. and installed by the Permittee and/cr an award for moving
expenses . if (1) such claim is then allowed by law. and (ii) such
Award is made separate and apart from the award madeor , to be
made to the Port Authority in such proceeding and any uch award
to the Pe'mittee will' not directly Or' indirectly reduce the
amount, of any compensation payable to the Port Authority, it
being understood' and agreed between the Port Authority and the
Permittee that the Port Authority shall be entitled to any and
all other compensationor, award made-or to be made 'or paid, free
of any claim.or' right of the Permittee. No taking by ordelivery
to any'GovernmentaD. Authority under this paragraph (a) shall be
or he:. construed to be an eviction of the Permittee or be the'
basis for any claim by the Permittee for damages, consequential
or otherwise.

W. In the event of'aTaking or Conveyance by any
governmental or other authorized agency or agencies which renders
the System unusable at the Port Authority Facility where the
Taking or Conveyance has 'ocóurred," then'this AgreOment shall, as.
of the date possession is taken from the POrt Authority by such
agency or agenci.es, cease and terminate with respect to such Port
Authority Pac'ility in the same manner and with: the Game effect as
if the Term had on that date expired and the 'Minimum Fees tinder
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I	 V

this Agreement shall be equitably abated, unless the Pertnittee
shall within thirty (30) days of the aforesaid effective date of
such Taking or Conveyance notify the Port Authority that it
intends to restore the System at the portion of such Port
Authority Facility not subject to a taking or conveyance in
accordance with the procedures set forth in Section 38 below and
thereafter promptly commences and pursues to completion the
installation of all equipment necessary. There shall be no
adjustment of the fee payable under this Agreement in the event
the Permittee elects to so restore the System

Cc) It is understood and agreed that the reference in
this Section to a governmental or other authorized::agncy or
agencies shall not be deemed to include or refer to the Port
Authority.

Section 19.	 AsaJcMmgnt and 8Mble asq

(a) During the Term, the ermittee covenants and
agrees that it will not sell, assign, transfer, mortgage, pledge,
hypothecate, encumber, or in any way convey or dispose of the
System, or. this Agreement Or any part thereof, ox any rights
created.thereby, or any part thereof, or any 1&cense e-obher
interest of the Perniittee therein except as provided in
subparagraph (a) (v) of Section 20 and in Section 2S, without the
prior written ,consent of the Port Authority.

-	 (b) The Permittee may, in the course of its business
and the conduct of its operations hereunder permit the use of
portions -of the System by Carrier Users. All Carrier . Users shall
use the System for the purpose-set forth in. Section 2 of this
Agreement and its Carrier User -Agreement. V .thether-. or not
expressly set forth therein, all Carrier -User Agreements shall In
all respects be subject to the terms and conditions of this
Agreement.	

V 	 V 	

V

(c) Without in any way affecting the obligations of
the Permittee under this Agreement, all acts and omissions of the
Carrier .Users and Paging Carrier Users shall be deemed acts and
omissions of the Permittee , hereunder, but notwithstanding the
foregoing, the Pern4ttee shall not be or be deemed to be in
default to the extent that any of the foregoing shall constitute
a breach hereof if the causes thereof are beyond the control of
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the Permittee, or if the Permittee shall have commenced to remedy
said default within twenty (20) days after receipt of notice
thereof from the Port Authority and continues diligently to
pursue such remedy without interruption.

(ci) Except in accordance with the provisions of this
Section, the Permittee shall not sublet or otherwise make
available to any third party any of its rights under this
Agreement.

Section 20. 	 TerMi22ation

'(a) If any one or more of the following events shall occur:

(i) The Pern4ttee shall become insolvent, or shall
take'the benefit of any present or future insolvency
statute, or shall make a general assignment for the benefit
of creditors, or file a voluntary petition in bankruptcy or
a petition or answer seeking an arrangement or its
reorganization or the readjustment of its indebtedness under
the federal baxJcruptcy laws or under any other law or
statute of the United States or of any. State thereof, or
consent to the appointment of a receiver, trustee, or
liquidator of all or substantially all its property; or

(ii)By order or-decree of a court the Permittee shall
be adjudged bankrupt or an order shall be made approving a
petition filed by any of the creditors or, if the .Permjttee
is . a corporation, by any of the stockholders of the
Permittee, seeking its reorganization. or the readjustment of
its indebtedness under the federal' bankruptcy laws or under
'any law or-'statute of the United States or of any State
thereof; or

(iii)A petition under any part of t1e ,'ederal
bankruptcy laws or an action under any prêsent.orfut.ire
insolvency law or statute shall be filed against the
Permittee and shall not be d±smissed or vacated within sixty
(60) days after the filihg thereof; or

(iv)Excet. to the extent permitted under Section 19 of
this Agreement, the interest or estate'of'tbe Permittee
under this" Agreement shall be transferred to t- pass to, or



devolie upon, by operation of law or otherwiae any other
person, firm or corporation;

(v) The Pertnittee, if a corporation, shall, without
the prior, consent of the Port Authority become a possessor,
or merged corporation in a merger, a constituent corporation
in a consolidation, or a corporation in dissolution unless
the corporation resulting from a merger or dissolution has a
financial standing as of the date of the merger or
consolidation at least as good as that of the Perm.ittee, by
which i's meant that its ratio of current assets to current
liabilities, its ratio of fixed assets to fixed liabilities
and its tangible net worth shall each be at least as
favorable as that of the Perrnittee; or.

(vi)By or' pursuant to, or under authority of any
legislative act, resolution or rule, or any order or decree
of any äourt or government board, agency or officer, a
receiver, trustees or liquidator shall take possession or
control of all or substantially all the property of the
Permittee, or any execution or attachment shall be issued
against the Permittee or any of its property, whereupon
possession of any part of the System shall be taken by
someone, other than the Permittee, and any such possession or
control shall continue in effect, for a period of at least
thirty (30) days; or

• (vii) Any lien is file& against the System or any , part
thereof because of any act or omission of the Permittee and
is not bonded or discharged within thirty (30) days; or

(viii) The rermittee shall fail,, duly and punctually to
pay the fees or to make any other payment required hereunder.
when du to the Port Authority 'and such failure continues
• for a period of ten (10) days after the Permittee's actual
receipt q a noticp of default thereof ,-from thePOrt
Authority; or

(ix)The Pemittee shall fail to keep,, perform and
observe each and every other promise, covenant and agreement
set forth in this Agreement on its part to be kept
performd or observed, which failure has a ivaterjal'adverse
effect on.the System 'or the ability of the Port Authority. to
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operate the Port Authority Facilities and is not cured by
the Permittee within thirty (30) days after actual receipt
of notice of default thereof from the Port Authority (except
where fulfillment of its obligation requires activity over. a
period of time, and the Perinittee shall have commenced to
perform whatever may be required for fulfillment within ten
(10) days after receipt of notice and diligently continues
such performance without interruption except for causes
beyond its control);

then upon the occurrence of any such event or at any time
thereafter during the continuance thereof, the Port Authority may
by twenty (20) days' notice terminate this Agreement, such
termination under this Section to be effective upon the date
specified in such 'notice.

(b) No acceptance by the Port Authority of fees or
other payments in whole or in part for any period or periods
after a default in any of the terms, covenants and coilditions to
be performed, kept or observed by the Permittee shall be deemed a
waiver of any right on the part of the Port Authority to
terminate this Agreement

(c) No waiver by the Port Authority of any default on
the part of theermittee in performance of any of the terms,
covenants or conditions hereof to be performed, kept or observed
by the Permittee shall be or be construed to be a waiver by the
Port Authority of any other or subsequent default in performance
of any of the said terms, covenants and conditions.

(d) The rights of termination described above shall be
in addition to any other rights of termination provided in this
Agreement and in addition to any rights and remedies that the
Port Authority would have at law or in equity consequent upon any,

ebreach -of this Agreement by the Permitte, and the .exercise by
the Port Authority of any right of terminatior shall be without.
prejudice to any other such rights and remedies.

Section 21. Right of Us-e -UnTéination

(a) Subject to Section 2S in the event the Port
Authority terminates this Agreement pursuant to Section S 20 hereof
during either the Initial Term or the Renewal Term, the Port
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Authority shall, at no cost or expenas to the Port,.Autbority,
either: (i) direct the Permittee to remove the System or the
portions thereof designated by the Port Authority, or (2) operate
the System or any portion or portions thereof as are not so
removed free and clear of any claim of ownership by the Perinittee
including all the Permttee's rights to all Carrier Agreements.,
System software licenses, equipment warranties and service
contracts

(b) (i) The rights of the Port Authority under
paragraph (a), above, to use the System shall not in any manner
affect, alter or diminish any of the obligations of the ,Permittee
under this Agreement, and shall in no event constitute an
acceptance of surrender of this Agreement.

• (ii) The rights of the Port Authority under
paragraph (a), above, to use the System shall include the right
of the Port Authority to use and\or operate the System or any
portion thereof and the right to continue in effect the 'terms and
provisions of the Carrier Agreements orto enter into a new,
agreement with any' Person to use and\or ' operate the System or any
portion thereof for a period of time the same as or different
from the balance of the Term (including the Renewal Term) -
remaining under this Agreement, and on terms and conditions ,the,
same as or different from those set forth in this Agreement. The
Port Authority shall also,' upon termination pursuant to the said
Section 20, or otherwise upon the exercise of its rights pursuant
to this Section, have the right to repair or to make physical or
other changes in the System, including changes which alter its
wireless telecommunications and other electronic characteriEtcs,
without affecting, altering or diminishing th obligations of the
Permittee under this Agreement. 	 .• .

Section 22.	 ajer of RedemptIon

The Permitteé hereby waives aiy and all rights of
redemption, granted by or under any present or future law,
arising in the event Sin the event the' Port Authority obtains or
retains possession of the System in any lawful manner.

Section 23	 emedies tobeNon-exclusve

All remedies provided in this Agreement shall be deemed
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cumulative and additional and not in lieu of or exclusive of each
other or of any other remedy available to the Port Authority at
law or in equity.

Section 24.	 9irender

(a) Upon the expiration or termination of this
Agreement, the Permittee covenants and agreesto yield and
deliver the System peaceably to the Port Authority free and clear
of any claim of ownership by the Permittee, including the rights
to all Carrier Agreements, System software licenses, equipment
warranties and service contracts, without anyfurther.act or deed
by the Permittee The Permittee shall promptly execute and.
deliver assignments, bills of sale and all other documents
necessary or convenient in order to evidence the rights of the
Port Authority therein, including title to all System software
licenses, equipment warranties and service contracts.' Such right
to use the System shall not in any manner affect, alter or
diminish any of the obligations of the Permittee under this
Agreement. Upon th& ecpiration or termination of this 'Agreement,
the Pe.rmittee shall deliver the System to the Port Authority
promptly and in god condition, such reasonable wear excepted as
would not adversely affect, or interfere with. its proper -operation
under this Agreement.	 -

(b) The Permittee shall have the right at any time
during the Term to remove a: portion or portions of the System
consisting of its equipment or other personal property from the
Port Authority Facility where the same has-been installed
provided that the Permittee shall install suitable replacements
theréforas is necessary for System Operations. Furthermore,
except as may otherwise be provided in Section 6(b), upon the
expiration or sooner termination of this Agreement the Permittee
shall promptly remove the System, if so directed by the Port
Authority, and title theretoithall thereupon vest in the
Permittee, including the rights to all System software licenses,
equipment 'warranties and service contracts, without any further
act or deed by the Permittee. The Port Authority shall promptly
execute and deliver bills of sale and all other documents
necessary or convenient in order to evidence any such transfer of
title to the Permittee. 	 -	 '	 '



(c) If the Permittée shall fail to remove the System
within 60 days after receiving written direction to do so from
the Port Authority pursuant to the provisions of this Section,
the Port Authority may remove the System or a portion Or portions
thereof to a public warehouse for deposit or retain the same in
its own possession, and, in either event, may dispose of the same
as waste material or sell the same at public auction, the
proceeds of which shallbe applied. first to the expenses of
removal, storage' and sale, second to any sums owed by the
Permittee to the Port Authority, with any balance remaining to be
paid to the Permittee; if the expenses of slich removal, storage
and sale shall exceed the proceeds of sale, the Pertnittee shall
pay such excess to the Port Authority on demand. Without
limiting any other term or provision,of this Agreement, the.'.
Permittee shall indemnify and hold harmless the Port Authority,
its Commissioners, officers, agents, employees and contractors
from all claims of third persons arising out of the Port
Authority's removal and dispositionof property pursuant to this
Section, including claims for conversion, claims for loss of or
damage to property, claims for injury to persons (including
death), and claims for any other'  damages,conseguential or
otherwise.

Section 25.	 Prolect Fjnanc±nc

'or purposes of this Section, the following terms shall
have the following meanings:

.Default Available Cash" shall mean, during any period
Commencing on the date on which the Project Lender gives a
Project Lender Election Notice to . the Port Authority and ending
on the date on which all past due fees payable to .. the Port
Authority shall have been paid in full, all Gross Receipts
received or controlled by the Project Lender in lieu of their
receipt by the Permittee with . respect to the system or this
Agreement, less the costs of operating the System and maintaining
the System in good operating condition.

Interim .syétem.erator" shall mean any Peron selected by
the Project Lender .and engaged under binding contract with the.*
rjct Lnder to operate . and :maintain the System at the cost and

expense of the Project Lender as provided in this Agreement,
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provided, however, any Interim System Operator shall be subject
to the prior written approval of the Port Authority, such
approval not to be unreasonably withheld. In determining
whether to issue such approval, the Port Authority shall only
consider whether such Person has sufficient experience in
operatin.g and maintaining, equipment similar to that utilized in
the System on a basis consistent with the standards set forth, in
this Agreement, whether the scope of. work of the engagement,
including'suffjcjeney of staffing levels, is reasonably
appropriate and whether such Person has a reputation for honesty
and integrity.

Loán Agreement" shall mean a single agreement between
the Permittee and the Project Lender for the borrowing offunds
bythe Permlttee from the Project Lender for the purposes of
financing the installation and operation of the System, the terms
of which shall be on a commercially reasonable basis.

Loan Anount" shall mean an amount not In excess of
Seventeen Million Five Hundred Thousand Dollars and No Cents
($17,500,000.00) unless otherwise consented to by the Port
Authority.

"Project Lender" shall mean any Person consisting of
one or more-of the following:--

(i) Concourse Comthunications Group, LLC,. a
limited, liability company formed under the laws of the State of
Delaware, which, on or prior to the date of the execu tion and
delivery of this Agreement, loans to or invests in the Permittee
an amount not greater than the Loan Amount at an interest rate
not in excess of Twelve Percent (12%) annually; o

(ii)SpectraSite Communications, Inc; or

(iii)Canadian Imperial Bank of Commerce; Or

(iv) any other Person consented to in advance by
the Port Authority, including any Replacement Project Ln4er..

The Project Lender shall include with respect to any Person
described above; jnclauses (ii), (iii) or (iv), (x)-any purchasei

- ofall or ubstántially all its assets or'(y) .nysuccessor by
merger or consolidation to such Person provided that such
successor succeeds to all or-substantially all of the assets of
such .erson.

-



"Qualified System Operator" shall mean any Person
selected by the Project Lender to be an assignee of the Permittee
under this Agreement, provided, however, any Qualified System
Operator shall be subject to the prior written approval of the
Port Authority, such approval not to be unreasonably withheld.
In determining whether to issue such approval, the Port Authority
shall only consider whether such Person has: (i) sufficient
experience in. operating and. maintaining equipment similar to that
utilized in the System on a basis consistent with the standards
set forth in this Agreement, (ii) a reputation for honesty and
integrity and (iii) the finañciál capability to operate , , and
maintain the System on a basis consistent with, the standards set
forth in this Agreement, with

'
such Person being deemed to have

such requisite financial capability if such Person has or is
projected to have sufficient capital (or access to.:capital)','.'
whether by virtue of' cash on hand k sponsor support '?oommitments,
projected revenues, any combination thereof, or otherwise, to
meet all of such Person's operations and maintenance expenses and
obligations to make fee and other payments to the Port Authority
in respect of the System for the one (1)- 'year period following
the date on which such Person would become ,a Qualified System
Operator.

(a) (1) (1) Notwithstanding the provisions of
Section 19-hereof, and.without otherwise limiting the generality
thereof, the Permittee . may assign to a single Project Lender all
of its right, title and interest in, to and under this Agreement
pursuant to an assignment (the Security Assignment"), as security.
for the Perinittee's obligations' to the Project Lender under the
Loan Agreement. Concourse Communications Group, LLC may assign
to SpectraSite Communications, Inc. all of its right, title and
interest in, to and under this Agreement as security for itir, -
obligations to Spectrasite communications, Inc.. - The Loan
Agreement shall be subject .to the prior written consent of the
Port Authority and shall not be assigned without 'the prior
written eonent of the Port Authority. The' amount borrowed under
the Loan Agreement shall not exceed the Loan Amount.,

the intent
Assignment
provisions
assignment

(2) The parties acknowledge and agree that it is
of the provisions of this Section and the Security
to allow the Project Lender, subject to the terms and
of this Agreement, 'to' effectuate, pursuant to a future
(the Future' Assignment"), the assignment' of 'the.



PerMittee's interest under this Agreement in accordance with the
Security Assignment and pursuant to the terms thereof and of this

-	 Agreement.	 *

(3) The parties acknowledge and agree that it is
the intent of the provisions of the Security Assigiunent and this
Section to assure that this Agreement and the rights of the
Permittee and its successors-and assigns hereunder shall not be
deemed terminated in the event that , the ' Permittee shall cease to
be entitled to use the System hereunder. Thereafter, at the

•	 election of the Project Lender in accordance with this Agreement,
a successor or assignee of the Permittee shall be appointed for
whosebenefit this Agreement shall continue in full force and
effect. The Port Authority agrees for the. benefit of the Project

•	 ' Lexider and . any such successor or assignee of the 'Permittee's
rights under this Agreement to enter into any document',

•	 instrument or other agreement as may be necessary or appropriate
to evidence the continuation of this Agreement and any
modification of the terms of this Agreement that are necessary to
implement or reflect the provisions of this Section 25. Such
provisions are a material inducement to the Project Lender to
assure it that, at its election, the Permittee shall not
terminate or cause the termination of this Agreement- so-as.. to
make impossible the continuation of the rights of the Project
Lender under the Security Assignment.

(ii) (1) , If an assignee (the Assignee) under any
Future Assignment shall become the Permittee under this
Agreement, such Permittee shall be subject to all the provisions
of±he Secirity , Assignment and shall be bound (except as
otherwise specifically set forth in this Agreement). by all of the
terms and provisions of this Agreement including the provisions
W--concerning the payment of fees, ' (y) respecting, the rights and
obligations of the Assignee set forth in paragraph (j) below to,
among other things, cure the defaults' of the .Permittee, and (z)
restricting the right of the Permittee to .tru,sfer, sell or
assign this Agreement and its rights to operate the System
including, without limitation, the próvis ions' of Section 19 and
this 'Section 25.	 '.	 '•

(2) Upon the consummation of any Future
Assignment, the Assignee shailexecute in favor of the Project
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Lender a subsequent security assignment substantially in the form
of the Security Assignment entered into. Any security assignment
in the form of the Security Assignment initially entered-into
which is entered into in substitution for the original Security.
Assignment shall for all ?urp .oes of this Agreement be deemed to
be the Security Assignment. In no event shall a subsequent
Security Assignment be entered into on more than two (2)
occasions.

(iii)	 (A) The Project Lender may effectuate any
Future Assignment upon the occurrence and during the continuance
of an -event upon the occurrence of which the Project Lender may
effectuate the security Assignment in accordance .withits' terms
(a 'Trigger Event") by giving to the..Permittee and.;the Port
Authority an Assignment Notice (as defined-in the Security.
Assignment) in accordance with the Security Assignment Upon . the
occurrence of a Trigger Event and the giving of anAssignment
Notice and, without. further action on the part of the Project
Lender, the parties agree that as between the Port Authority and
either (x) the Project Lender or (y) a QUalified System Operator,
the Permittee- shall be deemed irrevocably to haie assigned its
rights hereunder to the Project Lender or such Qualified System
Operator, the Project Lender or such Qualified System Operator
shall be deemed to have assumed-the Permittee's obligations
hereunder as set forth in this Section and, except as modified or
waived to the extent provided below, this Agreement shall remain
in full force and effect as between the- , Project Lender or such
Qualified System Operator and the PortAuthority. Upon the
Project Lender's election pursuant to this subparagraph (iii) (as
evidenced by the giving of the Assignment Notice), the Port
Authority, in any action seeking .;.enforcement of .thè : termination
provisioneof this Agreement.pursuant':to...'SeCti'0fl.;.2O- shall,
instead, seek a judgment compelling theassignmeflt of the
Perraittee's. rights hereunder to the Project Lender or such
Qualified System Operator, and any rejection or deemed rejection
of this Agreement under the -US.. Bankruptcy. Code shall not.
constitute a termination of this Agreement as between the Project
Lender or such Qualified System Operator ,and,'thePort . Authbrity,
and the -Perinttee shall for -all purposes be deemed to have.
assigned- its rights hereunder :to the Project Lender or such
Qualified System Operator without, 'any need of, any further -
instrument of assignment-or transfer ,firom the Permittee.' At the
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option of the Port Authority, or of the Project Lender or such
Qualified System Operator, the Project Lender and the Port
Authority shall confirm such Future Assignment by the execution
of a written assignment and assumption agreement and the Port
Authority and the Project Lender or such Qualified System
Operator shall enter into any document or instrument that may be
appropriate to amend, supplement, or otherwise effectuate the
continuation of this Agreement and.any appropriate modifications
of the terms hereof to implement such assignment.

(B) Any action that the Project Lender may take
under. this Section 25 may be taken by the Project Lender or a
nominee 

is
 by the Project Lender, provided the Project

Lender enters into an agreement with the Port Authority, in form
satisfactory to the Port Authority,.pursuant to which the Project
Lender agrees that during the period of such nominee's interest
in this Agreement it will make available to such nominee
sufficient funds as to ' enable such nominee to comply with all of
the obligations to be undertaken by the Project-Lender pursuant
to the provisions of this Section '25 'Nc designation of a
nominee shall afford the Project Lender any greater rights, under
this Agreement with respect to Interim System Operators or
Qualified System Operators than otherwise provided in this
Agreement with respect to the Project Lender itself.

(iv) (1) In the event of the tansfer of the interest
of the Permttee under this Agreement under any Futuri Assignment
to any. Qualified System Operator pursuant to the exercise of
remedies by the Project Lender in accordance with the Security
A. ignment and this Agreement, provided that any assiniueñt of
the character of the Future Assignment shall have previously
oocurred on not more than two prior occasions, such Qualified.
System Operator. shall have the right to assign as collateral its
interest as the -Permittee under this-Agreement to any"Qualified
Institutional Buyer" (as defined in Rule 144A under the
Securities Act of 193)' which lends funds to such Qualified
System Operator (any- such lender being herein referred to as the
Replacément Project Lender TM ) as may reasonably be approved by

the "port Authority. "Such assignment shall be in form and'
ubstance substantiUy equivalent to the-Security Assignment.

Such Replacement-Project Lender, shall have substantially the same
rights and benefits relating to the exercise of remedies,



including cure periods and notice provisions with respect Co
defaults, which are afforded to the Project Lender 'under this.
Agreement and the Security Assignment.

(2) Any such new security assignment referred to.
in clause (1) above, shall constitute the "Security Assignment"
for purposes of this Agreement. If two (2) Security Assignments
in addition to the izitial Security Assignment under this
Agreement (to Concourse Communications Group, LLC, Spectrasite
Communications 4 Inc. ,and Canadian Imperial Bank of Commerce)
shall have occurred, no subsequent Future As 	 or exercise
of similar rights under such security Assignment by the
Replacement Project Lender shall entitle any: subsequent lender to
another Security Assignment'.

(b) U) Notwithstanding anything contained in th
Security Assignment, 'it is understood and agreed that as between
the Project . Lender 'and. the Port Authority, all rights . of the
Project Lender 'under the Loan Agreement and the Security
Assignment ihail be subject and subordinate to the terms,
covenants, conditions and provisions of this Agreement.
Notwithstanding any provisions of the Loan Agreement and the
Security Assignment to the contrary, the Permit ,tee shall be
deemed to be the only party 'under this Agreement other than the
Port Authority unless and until termination of the interest of
the Perinittee pursuant to a Notice of Termination hereunder or
the effectuation of a Futi.fre Assigthent..

(ii) (1) The Permittee'siall 1ave', full and
complete control of the operation and use of theSystem', and,
except as Set forth in this 'Agreement, theSecurity Assignment 'or
as otherwise agreed by 'the :' Permittee in writing 'with the consent
of the Port Authority, the Perinitteé shall have full power and
authority to give-waivers of, and to 'consent to variations.frôm,
the rights of the 'Permittee underthis Agreement and to negotiate
and enter . into supplements and amendments to this Agreement, and,
except as aforesaid, the Port Authority may deal directly with
the Permittee in the negotiation and procurement Of 'such,waivers,
variations, supplements and amendments and in all other matters
.involving the Perinittee under this Agreement or the operation and
use of the system,. without any consultation with or approval by
the Project Lender,
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(2) Nothing contained in this Agreement, or the
Security Assignment shall require the Port Authority to exercise
any remedy or restrict the Port Au1hority from waiving any
default or alleged default of the Permittee under this Agreement
or otherwise

(c) The Loan Agreement shall require the Project
Lender to send to the Port Authority a copy of each notice of
default or termination under the Security Assignment within five.
(5) business days following the date any such notice of default
or termination shall have been sent to the Permittee. The Loan
Agreement shall also require the Permittee to send to the Project
Leader a copy of each such, notice of default or termination given
tothe' permittee by the Port Authority, within five (5) business
days following the date any such notice of default or termination
shall have been sent by the Port Authority to the Permittee5.

(d) U) Subjec.t to subparagraph (ii) hereof,
notwithstanding any other term or provision hereof or of the
Security Assignment, no Person, other than a Qualified System
Operator, Project Lender or Replacement Project Lender (provided
that the Project Lender or-Replacement Project Lender shall be
itself qualified as an Interim System Operator or shall have at-
all times retained an Interim System operator from end.after any
Future Assignment) shall be entitled to acquire the interest of
the Permittee in this Agreement as, the Assignee. The foregoing
provision.isof the essence of this Agreement and the Security
Assignment and it is only upon this basis that the Port Authority
has agreed to enter into this Agreement and to consent to the
Security Assignment.	 S

(ii) Nothing. heein shall be deemed to preclude
either the Port Authority or the Project Lender (provided that
the Project Lender shall have at all times qualified as an
Interim Systm Operator or retained an Interim System Operator
from and after an failure by the Permittee to perform th
operations and maintenance obligations of the Permittee under
this Agreemeztt) from bidding for or from becoi4ng., at a0y
foreclosure sale or proceeding similar thereto, the owner . of the
Perznittee's rights under this Agreement -free from any claims,
equities or rights.of redemption of the Permittee. The POrt
Authority and the Project Lender shall have the right to bid for
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the Permittee's rights under this Agreement at any sale, public
or private, whether held pursuant to a judgment of assignment or
otherwise.

(e) (i) If the Port Authority shall elect to
terminate this Agreement pursuant to Section 20 of this
Agreement, then, at the timeof service of a Notice of
Termination upon the Permittee, the Port Authority shall give a
copy of such Notice of Termination to the Project Lender, The
Project-Lender shall have the right to extend the effective date
of termination specified In any such Notice of Termination, for a
period of sixty (60) days or such lesser . period as may be
specified by the Project Lender (the !,.Initial Project Lender
Extension Period"), provided the Proj et Lender shall give notice
(the "Project Lender Extension Notice") of such extension to the
Port Authority at any time on and after the date of the Notice of
Termination but not later than the effective date of termination
stated in the Notice of Termination

(ii) The Project-Lender shall exercise all
reasonably available legal remedies to permit the Project Lenders
by itself, provided the Project Lender is itself'qualified as an
Interim System Operator, or through the retention of an Interim
System Operator, during the Initial Project Lender Extension
Period referred to above in subparagraph (g) (i) and. any Second
Project Lender Extension Period referred to below in subparagraph
(g) (iii) (1) to keep the system operational and in a state of good
repair.

(iii) (1) At the -end of the sixty (60) day
period following, receipt by -the Port Authority of a Proj act
Lender Extension Notice, this Agreement and the rights of the
Permittee hereunder shall be terminated unless within such time
the Project . Lender shall have given the Port AuthorityflOtiCS
(the .Project Lender Election Notice") of Its intention.tö seek
or effectuate a 'suture Assignment, ' in which case the, Port
Authority shall not have the right to terminate this Agreement 59.
long as the, Project Lender is in compliance with : the terms'set
forth below, During the Ihitial Project Lender Extension Period,
and any further period (the SecondProject.LeñderExteflS0fl
Period") up to the Future Assignment, the Project Lender, for the
Purposes of protecting and preserving its security under the
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Security Assignment and for meeting -the obligations of the
Permittee for the operation, care and maintenance of the System
to the extent provided below, shall (x) continue to perform its
obligations to the Port Authority in accordance with subparagraph
(g) (ii) above, and (y) . shall perform, provided the Project Lender,
is itself qualified as an "Interim System Operator, or shall
appoint an Interim System Operator to perform the operating
responsibilities of the Permittee for the operation, care and
maintenance of the System to the extent the Perniittee shall fail
to do so, but only to the extent of Default Available Cash and to
the extent that the Project Lender or the Interim System Operator
has.access to the System.

(2) Nothing herein shall be construed to
reqüirè the Project Lender to take any action that would
constitute breach of peace or otherwise be unlawful, and the
Project Lendéras obligations hereunder which require access to or
possession of the System shall be suspended and relieved' to the
extent that the Project Lender shall not be lawfully granted the
right of access or possession for such purposes.

(f) If the Permittee defaults under this Agreement and
fails' to cure the same within the time allotted therefor, if any,
then the pernjttee:directs that the Port Authority accept and
permit, and the Port Authorit'y agrees to accept ndpermit, the
curing of any default under this Agreement by '.he Project Lender
as 'if and with the same force and-effect as though cured by the
Permittee.

(g)'No sale, transfer' o' asInthent by the Permittee
of'its interest in this Agreement to the Port Authority or the
Px5éct Lender (or its designee) shall create a merger between
the interests of the Port Authority and the Permittee or that of
the Permittee and the Project Lender unless the Port Authority,
the Permittee and the Project 'Lender shall specifically consent
to such merger in 'writing 

(h)' In the event of a Futire Assignment to a.
Qualified System Operator, such Qualified 'system Operator shall
assume all of' the , Permittee" s obligations hreunder arising from
and after the date- of -such Future Ass ignmext .(except as 'otherwise
expe'ssly provided in this Agreement) in addition, such

.,
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Qualified system Operator shall agree to cure, within ten (10)
days, any defaults that would constitute grounds for termination
by the Port Authority pursuant to Section 20 (except when
fulfillment of such obligation requires activity over a period of
time and the Qualified System Operator shall have commenced to
perform whatever may be required for fulfillment within ten (10)
days after receipt of notice and diligently continues such
performance without interruption except for causes beyond its
control) and, in addition, the Qualified 'System Operator shall
use commercially, reasonable efforts to cure any failure by the
Permittee to keep, perform and observe each and, every other
promise, covenant and agreement on its part to be 'kept, performed
and observed under this Agreement.

'(i) In the. event the Project Lender requests that the
Port Authority approve any Person as a Qualified System Operator
or an Interim '$ystem Operator, the Port Authority shall within
ten (10) days following ,its receipt of such request (together
with' appropriate supporting information) ,notify th . Project
Lender as to' whether the Person is acceptable as a Qualified
system operator Or an Interim system Operator. ' In. the event the
Port Authority notifies the Project Lender that the Person does
not qualify as a. Qualifed System Oprator or an Interim Systen
Operator, the' Proj ect Lender shall be given: a reasonable
additional time to either. resolve any , differences with the Port
Authority or to locate a different Person to be a Qualified
System operator or an Interim System Operator.

(j) The Project Lender shall have the right to be a
Qualified System Operator under a Future Assignment provided that
it shall at all times during such period be Or otherwise engage
an Interim System Operator to operate the .Systm and the parties
further acknowledge and agree that the Project Lender shall have
the right to continue to remain as the Permittee as provided in'
paragraph; (j) above throughout the, balance of the Term, it being
understood ,that the Project Lender shall be obligated to perform
all the obligation's of the permittee under this Agreement until
such time as It shall have assigned this Agreement to a Qualified
System Operator.

(k) From time-to-time during the Term, the Permittee
shall have 'the 'right to refinance' the then-outstanding pri'ncipal
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balance of the loan as set forth in loan agreements entered into
between, the Permittee and Concourse Communications Group, LLC and
between Concourse Communications Group, LLC and SpectraSite
Communications, inc. respectively, (the Outstanding Balance")
only in accordance with the following re.1irements:

- (i) The Permittee may at anytime refinance the
Outstanding Balance with a new Project Lender with the prior
written approval of the Port Authority, such refinancing to
include the assignment of a Security Assignuient to such Project
Lender;

(ii) From and after the second anniversary o the
Commencement Date, the Permittés may refinance the Outstanding
alance with a new Projett Lender, including the assignment of a

Security Asignment to such Project Lender, that is a Qualified
Institutional Buyer and under a Loan Agreement as both may
reasonably be approved, by the Port Authority; and

(iii) Both on the :date of notification of the Port
Authority that the Permittee intends to refinance the Outstanding
Balance and on the effective date therecf, the Permittee shall
not be wider notice of default or notice. of termination from the
Port Authority.
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The Perruittee, at leat thirty (30) business days prior to the
proposed effective date of a proposed refinancing of the
Out.standing Balance, shall notify the Port 1 Authority, in writing,
of the identity of the proposed new Project . Lender and shall
submit to the Port Authority for its approval a copy of the form
of the proposed Loan Agreement and accompanying note or bond.
The Port Authoritywill advise the Permittee in writing within
fifteen (15) business days after receipt of such notification and
submission whether or not the Port Authority will consent to such
proposed Project Lender and such propoàed note or bond. On the
date of its execution, or within five (5) days thereafter, the
Permittee shall deliver to the Port Authority a true copy of the
executed Loan Agreement and accompanying executed note or bond.

Section 26.	 jtes

(a) In the event of any dispute between the Port
Authority and the Permittee regarding any matter . related to this
Agreement, either. the Permittee or the Port AuthorLty may request
that a meeting be held betweenthe parties to discuss the matter.
The parties shall each send at least two (2) , representatives to
such meeting, one individual who is fully familiar with the issue
in dispute and the other. who is. a member of senior management
authorized either to settle the matters in dispute or to make
recommendatjons for the settlement thereof.

(b) If the dispute is as to whether or not any
Construction Application submitted by the Permitteé should be
approved by. the Port Authority, and the parties cannot achieve a
settlement of the matter following, the meeting described in
subparagraph(a)-above, the matter shall be submitted for
resolution to the Chief Erigineer of the Port Authority, acting
personally and in accordance with Prudent Engineering and
Operating Practice.	 .. .

(c)
subparagraph
settlement of
'Subparagraph-
any available

1	 .

If the issue in dispute is not an issue covered by
(b), above' 	 the parties cannot achieve a.
the matter following the meeting described : in
(a), above, the parties shall each be free to pursue
legal or equitable remedies. . 	 S
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Section 27.	 Carrier Agreement

The Port Authority shall act in a commercially reasonable
manner with respect to Carrier Users' requests pursuant to the
Carrier Agreement, as follows:

(a) Any request for its approval of the Carrier User's
corporate guarantee or surety bond pursuant to Section 3.2 of the

-	 Carrier Agreement;

(b) Any request for its approval of the Carrier User's
general liability insurance coverage amounts pursuant to Section
6.8 óf the Carrier Agreement;

(c): Any requested approval of an assignment of a
Carrier Agreement to a successor to the business operations of
the Carrier 'User; and

(d) Any request made in accordance with Section 33,of
this Agreement with respect to approval of advertising, sales
Promotion, press releases and other publicity materials submitted
by the Carrier User under Section 14.9.(a) of the Carrier
Agreement.

Section 28.	 .nents

(a) All payments required of the Permittee by this
Agreement shall be mailed to the Port Authority, P.O. Box 17309,
Newark, New Jersey 07194 or to such other office or address as
May . -1)4 substituted therefor by the Port Authority.

(b) No payment by the Perinittee or receipt by the Port
Authority of a lesser fee payment amount than that which is , due
and payable under the provisions 'of this Agreement at the time of
such payment shall be deemed to be other than a payment on
account of the* earliest leei payment then due,, nor shall an'
endorsement or statement on. any check or in any. letter
accompanying any check or payment be deemed . an accord 'and
satisfaction, and the Port Authority may. accept such. check or
payment without prejudicing in ' any way its 'right to recover., the
balance of such fee or to pursuii any other remedy. provided 'in
this Agreement or by law..
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Section 29.	 'Recording

•	 '	 The Permittee may, at its sole cost,and expense, record
'a memora:ndtim of this Agreement, prepared by it at its sole cost
and expense, reasonably satisfactory to the Port Authority 1 and
the Port Authority agrees to..execute. such memorandum within
fifteen (.5) business days after request therefor. If the
Permittee so records such memorandum, it shall, at its sole coat
and expense, record in timely fashion a memorandum satisfacthry
to the Port Authority of each and every modification, extension,
supplement, assignment,. surrender, or other.amendatóry agreement
relating thereto, which memorandum shall be prepared by and at
the sole cost and expense of the Pertñittee.

Section 30.

The Port Authority covenants and agrees that as, long as
it is owner, or lessee of the particular Port Authority Facility
.where a. portion or portions of the System is installed and,
operated, the:Permittee, upon paying all' fees hereunder and
performing., in all material respects, all the covenants,
conditions - and provisions 'of this Agreement on its part to be
performed, shall and may peaceably and quietly conduct System
Operations free of. any act or acts of the. Port Authority, except
as expressly permitted in this .Agreement. The piovisions of this
Section 30 shall not-be deemed to modify the rights expressly
granted to the Port Authority under this Agreement including,
without limitation, the rights under Section 20 to terminate this
Agreement and/or' exercise any other remedies which it may have in
the event of a default by the Permittee in its obligations
hereunder following the givitg of anyrequire4 notice by the Port
Authority azid the expiration of any applicable cure perioa.

Section 31.'	 adinq'

The .section headings and the-paragraph headings, if
any, are inserted only as a matter of. 'conven-lence and for
reference and in no way define, limit or describe the scope or
intent of any , provision ,breof.	 . .	 . .	 .

Section 32.	 Perforanof

(a) Whenever' in this' Agreement the Permittee' is placed



under an obligation or covenants to do or to refrain 	 '
prohibited from doing, or is, entitled or privileged to 4tY 
act or thing, the Fermittee's obligations shall be perfqrmedor
its rights or privileges shall be exercised only by its L-ofter •;:'
and employees. The provisions of the previous sentenceshl not:
in any way be taken to alter, amend or diminish any oblgatonf.,..
the Permittee assumed in relation to its invitees, ctistçnX;.
agents, representatives, contractors or other persons, 1zmor:.
corporations doing business with. it.

(b) The Permittee's representative, hereinbéfore
specified in this Agreement (or such substitute as the RermjtEee
may hereafter designate in writing), shall have full authority.t
act for the Permittee, in connection with this Agreement andany
things done or to be done hereunder, and' to execute on the.
Pernii,ttee's behalf any amendments or supplements to this
Agreement or 'any extension thereof.'..	 .0• -

(c) .This Agreement does not constitute the Perinittee
the agent or representative of the Port Authority for ay-purpose:-
whatsoever, nor does It constitute the Port Authority teagent-
or representative of the Pérmittee for any purpose whtoeer.

•	 .	 (d) No greater rights or privileges with , respt to
the use of tIe system or any portion or portions thereof or with

• respect to any Port Authority Facility are granted or intnded to
• be granted to the Permittee by this Agreement, or by any

• provision thereof, than the rights and privileges expressly
granted hereby.	 .	 .

Section 33.	 .bllcity and Advertising	 .

The Permittee shall not issue or permit to be issued
any press or publicity release, advertisement, or Literature of
any kiid .which 'refers to the Port Authority. o, the System. or any

•	 portion thereof installed at -any Port Authority Facility pursuant:
to this Agreement, without first obtaining the written approval

•	 of the Port Authority. ' Such approval shall be. granted unless the
•	 Port .Authority reasonably believes, in good faith, that the'

publication of such information would be harmful, to its interests
or to the'public interest 'or would not be. ii compliance, with

•	 contemporary advertising and marketing 'standards , or the
telecommunications industry. 	 :	 , •'



Section 34.	 Renewal Term

Upon the condition that the Perinittee shall not be in
default under any term or provision of this Agreement or under
Any notice of default from the Port Authority, the Permittee, by
notice given to the Port Authority at least one (1). year but not
more than eighteen (:Ls) months prior to the expiration date of
the Initial Term, may extend the Term of this Agreement for a
period commencing on the day following the expiration date of the
Initial Term and continuing through the date preceding the tenth
(10th) . anniversary of the expiration date of the Initial-Term 
(such extended period, the Renewal Term").

Section 35.	 Qprati

In connection with the exercise of the privilege.
granted .hirunder, the Permittee shall:

(i) Use commercially reasonable efforts in every
proper manner to develop and increase the business conducted
by it hereunder;

(ii)Not divert, and use commercially reasonable
efforts not to cause or allow to be diverted, any business
from any. Port Authority Facility where Systm Operations are
conducted, it being acknowledged that the Petmittee shall
not be deemed to be in violation of this subparagraph (ii)
with respect to wireless communications services provided by
Carrier'Users through telecommunications systems other than
the System, provided that neither the Permittee nor any
affi].iateof the Peruiittee has any ownership interest in
such other . systems;

H
To the extent available technology permits at a

commercially reasonable cost, periodically monitor existing
wireless-base stations operated by Carrier Users at
locations other than Covered Facilities which may provide
such Carrier Users with coierage in or otherwise overlap
areas of Covered -Facilities-t6 ensure that a carrier User
does not intentionally avoid the System thrugh additions to
s'uch Car'rie•r User' s.exiat1n .system;

II
	 •	 .	 .....
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(iv) Maintain, in accordance with accepted accounting
practice, during the Term and for one (1) year after the
expiration or earlier termination of this Agreement, and for
a further period extending until the Permittee shall receive
written permission from the Port Authority to do otherwise,
records and books of account regarding all transactions of
the Permittee at, through or in any way connected with any
Port Authority Facility, which records and books of account
shall be kept at all times within the Port of New York
District;

(v) Permit, upon reasonable prior notice, in ordinary
business hours during the Term of this Agreement, and for
one (1). year thereafter, and 'during the further period
described in subparagraph (iii), above, the examination and
audit by .t1e officers, employees and representatives of the
Port Authority of such record and books of account ana also
any records and books of account of any Person which is
owned or controlled by the Permjttee, or which owns or
controls the Permittee, if said Person performs services,
similar to.those performed by the Permittee, anywhere in the
Port of New 'York Ditrict;

(vi) Install and use all equipment reasonably available
and necessary to accurately determine Gross 'Receipts;

(vii) Permit the-inspection, upon reasonable prior
notice, by the officers, employees and representatives of
the Port Authority of all equipment used by the Permittee to
collect data to determine Gross Receipts;

(viii) Require each 'Carrier User, including each Paging
Carrier User,. to permit the officers, employees and
representatives of the Port Authority, upon reasonable prior
notice, to inspect and copy all books and records of such
Carrier Users relating to the determination of payments by
such Carrier User to the .Permittee and al]: equipment owned

•	 or controlled by such carrier User' . and used by the
Permittee or, such Carrier User to collect data to determine
Gross" Receipts,' it being understood that the obligations
hereunder imposed on the Permittée shall be applicable only
as and to the extent that the Permittee itself his . such
rights of inspection and copying in a particular Carrier
User agreement; and
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(ix) Subject to. the prior approval of the Port
Authority, use its best efforts to establish and implement 'a
thethodology for the measurement of wireless
telecommimicatjons traffic volume on the System, whether on,.
a MOU or per bit" basis or otherwise, throughout the Term
of this Agreement.

Section 36. Termination ,Without --Cause - Renexag-1-2-emm

(a) At any time during the Renewal Term, and without
limiting any other rights of the Port Authority under this
Agreement, including, without limitation, the rights set forth in
Sect&on 20, the Port Authority sball'bave the right to terminate
this Agreement without cause on ninety (90) days' prior written
notice to the Permittee. Upon the effective date of'such
termination this Agreement shall be terminated with the am
force and-effect-as if such date were the date originally set for
its' expiration; except as provided in paragraph (b), below.

(b) Within tan '(lO) daya following the effective date
of termination,-without cause as provided in paragraph (a), above,
the Port Authority shall pay a "Termination Athount" to 'the
Permittee, to be determined ias follows:

• S	 (i) The sum of the Adjusted Gross' Receipts plus
the Tower Gross Receipts and. the World Trade Center Towers and
Airports Adjusted Gross Receipts, less. the sum of the Minimum Fee
plus the Variable . Fee payable to the Port Authority, in each
case, for the last full Annual Period, prior to the . effective date
of termination without cause shall be 'calculated, such
calculation to take into account only those Port AuthOr:ity
Facilities which comprise facilities owned by or leased 'to the
Port AuthOrity as of 'the effective date of termination.

(ii) The sum . calculated. in subparagraph (1),
above, shall bedivided 'into four (4) equal payments which shall
be deemed to be, made on a quarterly basis on-the last day'of each
anuary, 'April, July :and October, with respect to the immediately

preceding calendar quarter, in each Anual Period or portion
thereof which wouldhave occurred prior to the expiration date of
this. Agreement' if this Agreement had not been terminated without
cause. : Inthe event the expiration date of this Agreement in
effect prior to. its termination without cause. was not scheduled

'S	 I
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to occur on the last day of a calendar quarter, the last'such
imputed payment shall be appropriately prorated based on a
ninety-one (91) day calendar quarter.

(iii} The present value of the stream of payments
described in subparagraph (Ii), above, on the date of termination
without cause by the Port Authority shall be determined using a
discount rate of ten percent (10%) per year (the "Base Net
Present Value Amount11).

(iv)Theportiçn of the Initial System Capital
Cost'plu.s the capital cost of any additions to the System
approved by the Port Authority as constituting an additional
capital investment in the System which in each case constituted
actual payments to unaffiliated third parties for the acquisition
and installation of the System (less any part of this Initiai
System Capita). cost ix.curred with respect to the construction and
installation of any portions of the System installed at Port
Authority Facilities which no longer comprise facilities owned by
or leased to the Port Authority as of the effective date of
termination) shall be determined and the amount so determined
shall be multiplied by a fraction the denominator of which is. the
number of days in the Tern (including the Renewal Term)
originally contemplated under this Agreement but for its
termination without cause by the Port Authority'and the numerator
of which is the number of clays from the date of the termination
of this A9reerneut without cause by the Port Authority to the
expiration date originally contemplated wider this greement (the
"Ease Unamortized Capital ,Amount).

(v) The "TèrmjnatjonAmount" shall be the greater
of () the Base Net Present Value Amount (as defined in.

•	 subparagraph (iii), above) or (ii) the sum of Seventy-five
percent (75%) of the Base Net Present Value Amount plus the Base
Unamortized Capital Amount (as defined in subparagraph (it'),

(c) . In the event the Port Authority terminates this
Agreement during the Reiie'qial Term pursuant to the provisions of
this. Section, the Port Authority shall, upon payment of the
Termination Amount, have the right to (1) direct the Permittee to
remove the System or the portions thereof designt.ed by the Port
Authority, atthe Port Authority's expense, and (2) to ithe the

-17-

U



System or any portion or portions 'thereof as are not so removed
free and clear of any claim of ownership by the Permit tee
including all the Perm.ittee's rights to all System software
licenses, equipuiezit warranties and service contracts. Title to
the portion or portions of the System as are not so removed shall
thereupon vest in the Port Authority without any further act or
deed by the Permittee .if title thereto is not already in the Port
Authority,

Section 37.	 LALe Charges

If the Permittee should fail to pay any amOunt required
under this Agreement when aue to the. Port Authority 'including
without .limit any payment f any Minimum Fee or Variable .Fe or.
any payment of utility or. other charges or if any üch amount is
found to be due as the result of aft audit, then, in such event,
the Port Authority may impose (by statement, bill or otherwise) a
late charge with.respect to each such unpaid amount for each late
charge, period .(described below) during the entirety of which such
amount remains unpaid, each such late charge not .to exceed an'
amount equal to eight-tenths of one percent of such unpaid amount
for each late charge period.. There shall be. twenty-f our late
charge periods on ' a calendar year basis; each late charge period
shall be for a period 'of at least fiften (15) calendar days
except one late. charge period each calendar year 'may be for a
period of less than fifteen (but not less 'than thirteen) calendar
days Without limiting .the generality of the foregoing, late
charge periods in the case of amounts found to have been owing to
the Port Authority, as the result of Port Authority audit finding
shall consist of each late charge period folThwing , the date .aiay
unpaid- amount should have been paid under this Agreement. . Each
late charge shall be-payabl.e'..-immediateiy upon demand made at any
time, theref or by the Port Authority. . No accetane by the Pot
ithority of payment of any unpaid amount or of 'any unpaid late

charge amount shall }' deemed a waiver of the right-of the Port
Authority to payment of any late charge or late charges payable.
under the provisions of this Seótion with respect to such unpaid'
amount. Each late charge shall be recoverable by the Port
Authority in the same manner and with like remedies. as if it were
originally a art of the .fee payments set 'forth' ii 'Section 4.
Nothing in'-this Section is' intended to,. or 'shall be deem to,
affect, alter, modify or diminish in, any way (i) any rights of
the Port Authority ..under this. Agreement, including without
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limitation, the Port Authority's rights set forth in Section 17
or (ii) any obligations of the Permittee under this Agreement.
In the event that any late charge imposed pursuant to this
Section shall exceed a legal. maximum applicable to such late
charge, then, in such event, each such late charge payable tinder
this Agreement shall be payable instead at such legal maximum.

SectjOn 38,	 Other Construction by the !Lessee

Following the completion of the Initial System
Construction. Work by the Permittee, and except as may otherwise
provided under this Agreement, the Permittee shall not
significantly alter the .system, do any construcicn or modify or
make -any additions or improvements at any .Port. Authority Facility
without the prior written approval of the Port Authority, and in
the event any alteration, constrution, modification, addition,
or improvement is performed without such approval, then upon
reasonable notice to do so, the Permittee will remove the same,.
or at the option of the Port Authority, will cause the same. to be
changed to. the satisfaction of the Port: Authority. In case
any failure by the Permittee to comply with such notice, the Port
Authority may effect the removal or change and the Perudttee
shall pay the cost t1iereof to the Part Authority.

Section 39.	 Fgrge .Mj.eure

Neither the Port Authority nor the Permitee shall be
liable for any failure, delay or interruption in performing its
obligations hereunder. due to causes or condition g beyond its
control.. Further, neither the Port Authority nor the Permittee
shaU.': .be liable unless the said. fa1lure,. i .delay or interruption
shall result from the failure on the part of such party to use:
reasonable care to prevent such failure, delay or interruption or
reasonable efforts to cure such failure, delay or interruption.

Section 40	 LiabiiityInsurace	 2•

(a) The Pèrmittee,. in its awn name as assured aiid at
its .ole cost and expense, shall secure and keep in full force
and effect throughout the 'term, a policy of 'commercial general
1iaility insuràhce for Such coverage as may reasonably be
required from: . time- to- time by the Port Authority, covering the.
Permittee's operations hereuzider, including but not limited to
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Premises-Operations, Products-Completed Operations and broad form
property damage coverage, and further including a contractual
liability indemnitr endorsement covering the Permittee's
obligations under this Agreement, which shall initially be in a
combined single limit of $2,000,000 for liability .for bodily
injury, for wrongful death and for property damage arising from
any one occurrence.

(b) The Permittee, in its own name as assured and at'
its sole cost and' expense, shall secure and keep in full force
and effect throughout the Term of this Agreement, a policy of.
comprehensive automobile liability insurance for such coverageas
may reasonably be stipulated by :the Port Authority, covering all
of the Pérmittee' àwned, non-owned and-hired vehicles, which
shall be in a combined single limit of. $2,Q00,0O0 per occurrence
for bodily injury and property damage liability.

(c) The Port Authority shall be named a . ran additional
insured in each policy of liability insurance required by this
Sectjo. The Port Authorit, in its sole-discretion, may impose
increased insurance requirements as to coverage limits o types.
of coverage, or both, with respect to any System Operation which
requires the Permittee .to gain access to or utilize in any manner
any portion of the aircraft ramps at any Port Authority airport.

(d) As to any Insurance required by this Section, a
certified copy of each of the .policies or a certificate or..
certificate evidencing the existence thereof, or binders, shall
be delivered to the, Port Authority Manager, Ri.slc Management
within twenty (20) days' prior to the commencement date of this
Agreement. In the event any binder.., is delivered, it shall b,.
replaced within thirty (30) days .by a certified copy ,'_of 'the
policy or certificate. Each such copy or certificate shall
.contain a valid provision or endorsement that the policy. may .not
be canceled, . terminated, changed or modified, without giving
thirty (30) days' written' advance notice, thereof to the Port'
uthority Manager, Risk Management.. A renewal policy or
certificate or certificates'evidencing the.existence , thereof
shall be delivered to the Port Authority at,least fifteen .(l)
days prior to the expiration date-of each expiring policy. If at
any time any of policies shall be . Or.'become.unsatisfactOry to the
Port Authority as to form or substance, acting in a non-arbitrary
and non-capricious manner, or if the Port Authority shall
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determine that any of the carriers issuing süch.policies shall be
or become unsatisfactory to the Port Authority,. acting in a non-
arbitrary and non-capricious manner, the Permittee shall promptly
obtain a new, and satisfactory policy in replacement.

(e)' Each policy of insurance required by this Section
shall contain a provision that the insurer shall not, Without
obtaining express advance ' permission from the General Counsel of
the Port Authority,, raise any defense-involving in any way the
jurisdiction of the tribunal over the person of the Port
Authority, the immunity of the Port Authority or its
Commissioners, officers, agents or employees, the governmental
natufe of the Port Authority or the provisions'of any statutes
respecting suits against the Port Authority.

Section 41.	 jscrimin'on

(a) Without limiting the generality of any of the
provisions of the Agreement, the Permittee, for itself, its
Successors in interest, and assigns, as a part of the
consideration hereof, does hereby covenant and agree that (1) no
person, on the grounds of race, creed, color, sex ornational
origin, shall be,excluded from participation in, denied the
benefits of, or be otherwise subjected to discrimination in the
Use of the System by the.Perutittee, (ii) in the construction of
the System and the furnishing of services threon by 'the'
Permittee 1 no person, on the ground of race, creed, color, sex or
national origin, shall be excluded from participation in,. denied
the benefits of, or otherwise be subject to discrimination, (iii)
the .Permittee shall use the System in compliance with all other
req.iiretnents imposed byor'pursuant to Title 49, Code of Vederal,
ReuTátjons, Department of Transportation, Subtitle A, Office of
the Seäretary, Part 21, Non-discrimination in Federally-assisted
programs of the Department of 	 nsportation-Effectuation of'
Title VI of the Civil Rights Act of 1964, and as said Regulations
may be amended, and any other pr4sent or future. laws, rules,
regulations, orders or directions of the United States ofAmerica.
with respect , thereto which fron time-to-time may be applicable to
th& Permttee' s opexations at any Port Authority Airport; whether
by reason of agreement .'betwen the Port AuthQrity and the United
State overnrnént 'or" otherwise.
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(b) The Permittee shall include the provisions of
paragraph (a) of this Section in every agreement it may make
pursuant to which any 'Person, other than the, Permittee, operates
any facility at any Port Authority airport providing services to
'the public and. shall also include, therein a provision granting
the Port Authority a right to take such action as the United
States may direct to enforce such covenant.

(c) The Permittee's non-compliance with the provisions
of this sèctioxj shall constitute a material breach of this
Agreement. In the event of the breach by .the Permittee of Any of
the above non-discrimination provisions, the Port Authority may
take appropriate action to enforce compliance; or in 'the event
such noncompliance shall continue for a period of twenty (20')'
days after receipt of written notice from the Port Aithority, the
Port Authority shall have the right to tèrmiñate, 'this Agreement
with the same force and effect as a termination tinder the Section
20, or may pursue such other remedies as may be provided by la*;
And as to any or all the foregoing, the Port Authority may take
such action as the United States may direct.

(d) The Permittee shall indemnif 'and hold harmless
the Port Authority from any ' claims and, demands of third persons,
including the United States of America.,'resulting from the
Permittee's noncompliance with any of the provisions of this
Section, and the Permittee shall reimburse the Port Authority for
any loss or expense incurred by reason of such noncOmpliance.

(e) othing.contained , iu this Section shall grant or
shall be deemed to grant to the permittee the , right to transfer
or assign this Agreement, to .make any agreement or concession of
the type mentioned in paragraph (b)' hereof, 'or ,:"any right to
perform' any construction at any Fort Authority'aCiIity.

Section 42. 	 Af ___

In addition to and without limiting any other term or'
provision of this Agreement, the .Permittee assures that it Will
undertake in affirmatiye action program as required by 3.4 CPR
P.art 152, :Sbpart E, to insure that no person 'shall on the
grounds of. race, creed, color, national 'origin, or ' sex 'be
excluded fom participating. in an''.employm 'ext atiyities covered
in 14 CR Part' 152,, Subpart F. The. Permittee assures that' no
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person shall be excluded on these grounds from participating in
or receiving, the services or benefits of any program or activity
covered by this Subpart. The Perinittee assures that it will
require that its covered suborganizations provide assurances to
the .Permittee that they similarly will undertake affirmative
action programs and that they will require assurances from their
stiborganizations, as required by 14 CFR Part 152, Subpart E, to
the same effect.

Section 43.	 riite's Additional	 jnq Affirmative Action
-Equal Qportuniyomntitment

(a) In addition to and without limiting any other .term
or provision of this Agreement, the Permittee shall not
discriminate against-employees or applicants' for employment
because of race, creed, color, national origin, sex, age,
disability or marital status, and shall undertake or continue
existing programs of affirmative action to ensure that minority
group persons and women are afforded equal employment opportunity
without discrimination Such programs shall include, but not be
limited to,, recruitment, 'employment, job assignment,-promotion,
upgrading, demotion, transfer, layoff, termination, rates of pay
or other forms of compensation, and selections for training or
retraining, including apprenticeship and on-the-job. training

(b	 n addition to and without limiting the foregoing,
and without limiting.t-he provisions of Sections 41 and 42, the
Permittee, in connection with its continuing operation,
maintenance and repair (5f the System, or any portion thereof, as
provided in this Agreement, shall throughout the Term, commit
itself to and-use good faith efforts to

'
mplernen.t an extensive

program of affirmative action, including specific affirmative
action steps to be taken by the Permittee, to ensure maximum
opportunities for employment and contracting by minorities and-
wotnen, and by Minority Business Enterprises and Womeii-owned
Business Enterprises. In meeting the said commitment, the'
Permittee agrees to submit to the Port Authbrity for' iis review
and approval the Permittee's said extensive affirmative action.
program, including the, specific affirmative' açti9n steps to be
taken by the Permittee to meat the -•foresaid .'cowmtment, iwithin
sixty (60) days after the execution of this Agreement. The,;
Permittee shall incorporate in its said.. program such revisions
and changes which the Port Authority initially or from time-to-
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time may reasonably require. Throughout the Term, the Permittee
shall document its efforts in implementing the said program,
shall keep the Port Authority fully advised of the Permittea's
progress in implementing the said program and shall supply to the
Port Authority such information, data and documentation with
respect thereto as the Port Authority may from time-to-time and
at any time request,. including but not limited to annual reports.

(e) (1) "Minority" as used in this Section includes:

(1) Black (all persons having origins in any
of the Black. African racial groups not of Hispanic
origin);

•	 (2) Hispanic (all persons of Mecican, Puerto
Rican, Dominican, Cuban., Central or South. American

• culture or origin, regardless of race);

•	 (3) Asian and Pacific Islander (all persons
• having origins in any of the Qriginal peoples of the
Far East, Southeast Asia, the Indian Subcontinent, or
the Pacific Islands); and

. () mrioan Indian or Alaskan Native (all
persons having origins in any of the original people5
of North America and maintaining identifiable tribal
affiliations through membership and participation or
community identification).

(ii) "Minority Business Erterpris ME) aBused
herein shall mean any business enterprise which is at least
fifty-one percent . owned by, or in the case of a publicly owned
business, at least fifty-one percent of the stock of which is
owned by citizens or permanent resident aliens who are minorities
and such ownership is real, substantial and continuing.

•	
- (iii) . Women-owne4 Business Enterprie ! (WEE) as

used'herein shall mean any business enterprise which is at least
fifty-one percent -owned by, or in the case of a publicly owned
business, at least fifty-one percent of the täck of which is
owned by women and such ownership is real., substantiaand
continuing.	 ••	 • ••

84-

4	 41



(iv) Good faith efforts to include meaningful
,participation by MBEs and WBEs shall include at least the
following:

(1) Dividing the work to .b subcontracted
into smaller portions where feasible.

(2) Actively and affirmatively soliciting
bids for subcontracts from MBEs and WBBS, including
circulation of solicitations to minority and female
contractor associations. The Permittee shall maintain
records detailing, the efforts made to provide for meaningful
MBE and WBE participation as called for in paragraph (b),
above, including the names and addresses of all MBEs and
WEs contacted and,. if any such , MSE or WE is not selected
as a joint venturer or subcontractor, the reason for such
decision.

(3) Making plans and specifications for
prospective work available to tIBEs and WBEs in sufficient
time for review.	 .

(4) Utilizing the list of eligible ?Es and
WBEs maintained by the Port Authority or seeking minorities
and women from other sources for the purpose of soliciting
bids for subcontractors,

(5) Encouraging the formation of joint
ventures, -partnerships or other similar arrangements among
subcontractors, where appropriate, to insure that the
'emittee will meet its obligations bereunde.

(6) Insuring that provision is. made to
provide progress payments .to MBEs and WBEs on ,a timely
bais.

-7) Submitting quarterly reports to the Port
Authority . (Office of Business and Job Oppoxti.mity) detailing
its compliance with the provisions iereof.

(d). The Permittee T s non-compliance with the provisions
of. this Section. shall constitute a material, breach, of :this
Agreement. In, the event f the breach by the Permittee of any of
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the above provisions the Port Authority may . take any appropriate
action to enforce compliance; or in the event such non-compliance
shall continue for a period of twenty (20) days after recipt of
written notice from the Port Authority, the Fort Authority shall
have the right to terminate, this Agreement with the same force
and effect as a termination under the provisions of Section 20,
or may pursue such other remedies as may be provided by law,

(e) In the implementation of this Section, the Port
Authority may consider compliance by the Perinittee with the
provisions of any federal, state or local law concerning
affirmative 'action-equal employment opportunity which are at
least equal to the requirements. of this Section, asetfectuating
the prodsions of this Section. If the Port Authority determines
that by virtue of such compliance with the provisions of any such
federal, state or local law, the provisions hereof duplicate or
conflict with such law, the Port Authority may waive the
applicability 'of the provisions of this Setin to the, extent
that such duplication Or conflict exists,

M . Nothing herein provided shall be construed as a
limitation upon the application of any laws which establish
different standards ot compliance or upon the application of
requirements for the hiring of local or other area residents.

Section 44.	 lectric,ity S

(a) Subject to all the terms, and conditions of this
Agreenent, including without limitation the provisions of Section
6' with respect to portions of Port Authority Facilities leased to
or otherwiS mäd6avai1ab1e to lessee or permittees, the Port
Authority will furnish electricity 'to the Permittee for System
Operation, the -quantity of such electricity supplied to the
Permittee to be in accordance with the design criteria and
capacity of each of the Port Authority Ficilities and to be paid
f9r by the Permittee as,follows

(i) With respect to Port Authority Facilities. or
portions thereof that are located in the State -of New York, the
Port Authorityshall periodically, throughOut the .errn, at such
times as the Port '.Authority may elect, arrange 'for a survey of
the Permittee' s equipment by the Port	 a Engineering
Department or by an independent utility consultant to be selected



by the Port Authority for the purpose of establishing the
Permitte&s annual consumption of and demand for e],ectricity
(such consumption of and demand for electricity being hereinafter
referred to as Consumption and Demand"). Such Consumption and
Demand shall be based on the Permittee's electrical equipment and
the frequency and duration of the use thereof by the Permittee.
The Permittee's annual Consumption and Demand shall be divided by
the number of "Billing Periods" per year established by the
public utility company supplying electricity, in the vicinity of.
the Port Authority Facility soas to determine the Pertnittee's
Consumption-and Demand per Billing Period. The Port Authority
shall compute the cost of such Consumption and Demand as
determined by the survey based on the greater of:. (1) the rates
(including the fuel or other adjustment factor if any) which the
Perutittee. at the time of such purchase and under the service
classification 'then appliCabe to it would have to pay for the
same quantity of electricity ' to be used for the same purposes
under the same conditions if it received the electricity directly
from the public utility supplying the same to commercial
buildings in the vicinity, or (2) the Port Authority's cost of
obtaining and supplying the same quantity. 'of electricity. The
Permittee shall pay the cost of such. Consumption and Demand for
each such billing period to the' Port Authority at the time the
next fee payment' following the close of such Billing Period is
duo and the same shall be deemed fees collectible in the same
manner and with like remedies as if it were a part of the Minimum
Fee hereunder. The determination of Consumption and Demand by
survey shall be effective until the 'next succeeding survey and'
shall be binding' and conclusive on both the Permittee and the
Port Authority .as to all matters, including but not limited to
the frequency and duration of use 'of the. Permittee's electrical
equipment at the Port Authority Facility by theêráittee. The
cost of each such survey shall be borne by the Port Authority,
provided that If the Permittee makes any alterations or
improvements at the Port 'Authority Facility in 'accordance with.
the provisions of this Agreement 'for otherwise which may result in
greater Consumption or Demand, the Port Authority may direct a
new survey to establish the Permittee's Consuuption and Demand
for electricity at the Port Authority Facility in question'and,
the cost thereof shall be borne by the permittee 	 ny method of
measurement used herein shall not. preclude the Port Authority
from reverting to the use of- any prior, method. ,in lieu of a.
determination of Consumption and 'Demand by survey,' the same may



be measured by meter which the Port Authority may install at its
option, exercised at any time during the Term, and if for any
reason any meter fails to record the consuinpion of electricity,
the consumption of electricity during any such period that the
meter is out of service will be considered to be the same as the
consumption for a like perio4 either immediately before or
immediately after the interruption as selected by. the Port
Authority.

(ii) With respect to Port Authority Facilities or
portions thereof that are located in the State of New Jersey, the
Port Authority shall periodically throughout the Term, at such
times as the Port Authority may elect, arrange for a: survey of
the Permittee.'e equipment by the Port Authority's Engineering.
Department or by an independent utility ,coisultant to be selected
by the Port Authority for the purpose of establishing the
Permittee's annual Consumption and Demand. The Port Authority
shall divide the total cost of electricity consumption and demand
furnished to the Port Authority Facility for each Billing Period,
as billed by the public utility supplying electricity to the Port
Authority Facility, by the total number of. kilowatt hours shown
on the statement for the Port Authority Facility' for that Billing
Period in order to arrive at the cost per kilowatt hour charged
by the public utility supplying electricity to the Port Authority
Facility. for consumption and demand at the Port Authority
Facility. The.Perinittee shall pay to the Port Authority at the
time the next fee payment following the close of such Billing
Period is due, as and for the Permittee's Consumption and Demand,
an amount determined by multiplying the cost per kilowatt hour
charged by the public utility supplying electricity to the Port
Authority Facility for consumption and demand at the Port
Authority Facility by the nuiübér of kilowatt---hours-of electrical
consumption'by the Permitteefor that BiiliigPerIc4 as
determined by the electrical survey àf the Perm,.tttee's equipment
conducted by the Port Authority. Such amount as is determined to
be due to the Port Authority for each such Billing Period shall
be deemed fees collectible in the same manner and with like
remedies as if it were a part of the Minimum Fee hereunder. In
the event the laws of the State of New Jerey hereafter provide

• that the' Port Authority may. resell or. subneter . electricity to the
Permittee,. the Port Authority , hereby reserves the right at .its
option exercised at any time during the Term, and at its cost and
expense, , to install 'meters to measure the Permittee s Consumption
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and Demand and, in such event, the Permittee shall pay to the
Port Authority for each Billing Period the cost of such
Consumption and Demand as measured by meter based on the greater
of (1) the rates (including the fuel or other adjustment factor
if any) which would-be charged to the Permittee by the public.
utility, company supplying electricity in the vicinity at the time
of. such purchase and under the service classification then
applicable to the Permittee for the same quantity of electricity
to be used for the same purposes under the same conditions if the
Permittee purchased such electricity directly from 'such public
utility company, or (2) the Port Authority's cost of obtaining
and supplying the same quantity of electricity, and if for any
reason any meter fails, to record the consumption of electricity,
the consumption th.eria during any such period that the meter is
out of service will be consideied to be the same as the
consumption for a like period either immediately before or
immediately after the interruption as selected by the Port
Authority.

(b) Notwithstanding that the Port Authority has agreed
to supply electricity to the Pexmitteé, the ?drt'Autho4ty shall
be under no obligation to provide or continue such , service if the
Port Authority is prevented by law, agreement or otherwise from
metering or measuring electrical 'consuiption as set forth in
paragraph (a) of this Section, or elects not to so meter or
measure ,consumption of the same, and in . any such event, the
Peruiittee shall make all arrangements and conversions necessary
to obtain electricity directly from the public utility. Also in.
such event, the Permittee shall perform the construction
necessary for conversion and if any lines or equipment of the
Port.-.-Authority are with the consent of the Port Authority used
therefor, the Permittee shall pay to the Port Authority its pro
rata share of the reasonable costs. a.nd expenses for the said
lines and equipment.

(c) The supply of electricity shall be made by the
Port Authority to the Permittee at such points as are designated
on the final plans covering the 'Pèrtnittee's Initial System
Construction Work 'approved by the Port Authority' for connection
of the electrical distribution systems to be installed by the
Pertnittee'with the Port Authority's' lines and conduits, 'and the
Port Authority shall have no responsibility foi the distribution
of electrical current beyond the points of connection to the
System.'
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(d) If any federal, state, municipal or, other
governmental body, authority or agency or any public utility
assesses, levies, imposes, makd or increasésany charge, fee or
rent on the Port Authority for any service, system or utility now
or in the future supplied to the Permittee or to any Qf its
Carrier Users, then, at the option of the Port Authority
exercised at, any time and from time-to-time by notice to the.
Permittee, the Permittee shall pay, in accordance with said
notice, such ..charge, fee r'rent or increase thereof (or the
portion thereof equitably allocated by the Port Authority to the
Permittee's operations hereunder) either directly to the.
governmental body, authority or agency or to.the public utility
or directly to the Port Authority.

(e) The Port Authority shall, have the .right to
discontinue' temporarily the supply of any of' the above services
when necessary or desirable In the reasonable opinion of the Port
Authority in order to make any repairs, alterations, changes. or
improvements in the premises or elsewhere at the Port Authority
Facility including, but not ,limited. to all systems for the 'supply.
of services.' Except in cases of emergency, the Port Authority
shall give the Permi'ttee reasonable prior notice before
discontinuing the supply of services pursuant to the' proviions
of this paragraph.

(f) NO failure, .delay;* interxption or reduction in
any service or services shall be or shall be construed to be an
eviction of the Permittee, shall be grounds, for any diminution or
Abatement of the fees payable hereunder, or shall constitute
grounds for any claim by the Permittèe for. damages, ,,consequential
or otherwise, unless due to 'the gross negligence or willful
misconduct'of the Port Authority, its employees .or agents.

	

•	 (g)' The Port Authority shall be under no obligation to
supply any service or services if and to the extent and during
any period that the supplying of any such service or,services or
the use of any component necessary therefor shall be prohibited
or rationed by any federal, sta€e or municipal law rule,

	

•	 'regulation, requirement,' order or direction 'and if the Port.
Authority deems. it in the public, interest to comply therewith,
even 'though such'la, rule, regulation,' requirement, order or
direction may not be mandatory. on the Port Authority as a. public
agency.	 ,	 ,•'
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Section 45.	 Suitability _of Port Authority Eaciliti

The Pertnittee 'acknowledges that it has not. relied upon
any representationor statement of the Port Authority or its
Directórs officers, employees or agents as to the suitability of
,any-Port-Authority Facilities to be utilized by the Permittee for
System Operations. Without limiting any obligation of the
Permittee to commence operations hereunder at the time and in the
manner stated elsewhere in this Agreement, the Permittee agrees.
that no portion of any Port Authority Facilities to be utilized
by the Permitcee for System Operations . will be used initially or
at any, time during the ' Term which is in a condition unsafe or
improper for the conduct of System Operations so that , there is
possibility of injury or damage to life 'or property. Except. as

, expressly provided in Section 44, the Port Authority shall have
no responsibility with respect to the furnishing or supplying of
any utilities whatacever.

Section 46,	 objectionable

(a) In the event that the operation of any of the
Permittee's . or a Carrier User's or a Paging. Carrier User's
transmitting and receiving equipment, or associated antennas,
lines, cables, and wires causes Objectionable Interferexice, as
defined in paragraph (d) below, to any communicat'Lons activity
conducted as of the date of this Agreement at any Port Authority
Facility by the Port Authority or a third partr pursuant to
agreement between such third party and the Port Authority, the
Permittee shall take all steps necessary to remove the cause of
the Ojectiona1e Interference,

(b) Xf such Objectionable Interference relates to a
communications activity at such Port Authority Facility conducted

•	 by the Port Authority or' a third party pursuant to agreement
between'such 'third party and the Port Authority which commences
after the "commencement of the Permittee's operations at the Port'
Authority Facility pursuant to the terms of this Agreement, the
Permittee shall' cooperate with the Port'Authority and any such

• ' third party in a ' comrnercially reasonable effort to remove the'
cause of the Objectionable Interference. If si.icli communication
activity conducted by the "Port Authority or such third party
causes objectionable Interference to Carrier Users or to Paging
Carrier Users, the Port Authority shall take commercially
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-reasonable steps, and shall use commercially reasonable efforts
to require the third party to take commercially reasonable steps,
to remove the cause of the Objectionable Interference.

(c) If the Permittee believes that the cause of such
Objectionable Interference does not relate to the operation of
its transmitting and receiving equipment, or associated antennas,
lines, cables, and wires, the matter shall be submitted to an
engineering committee consisting of one engineer selected by the
Perinittee, one engineer selected by the Port Authority, and a
third engineer selected by the two engineers previously selected.
If such engineers can not agree on a third engineer, .then the
third engineer shall be . selected by an officer of the American
Arbitration Association. It shall be the duty of the mem.bersf
the engineering committee to determine whether 'in their opinion
the Objectionable Interference results from the operation of the
Permittee's transmitting and receiving equipment, or associated
antennas, lines, cables, and wires; If -a majority of the
committee shall so determine, and such Objectionable Interference
relates to an existing communications activity at such Port
Authority Facility, the permittee shall remove the cause of the
Objectionable Interference.

(d) Objectionable Interference to a communications
activity shall be deemed to. exist for the purposes of this
Section if:'

(i) The coñstructionor operation, maintenance,
-or repair of a Person's transmitting and receiving equipment or
associated antennas, lines, cables, and wires causes a condition
to exist which would constitute interference within the meaning
of the rules and Tegulations of the Federal Communications 	-
Commission at the time then in effect; or

(ii)The construction', operation, maintenance, , or
repair of a Person's transmitting and receiving , equipment or'.
associated antennas, lines, cables, and wires causes a material:
impairinnt of the 'quality of either sound or picture signals of a
communications activity being conducted at a Port Authority
Facility during: the period of operation of such communications
activity, as compared with that which would be obtained if such
transmitting and receiving equipment or associated antennas,
lines, cables, -and wires were not in operation, or under
construction, maintenance, or repair; or
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(iii) The construction, operation, maintenance, or
repair of a'Person's transmitting and receiving equipment or
associated antennas, lines, cables, and wires prevents a third
party conducting acommunication activity at such Port Authority
Facility from using or having access to its equipment, or
associated antennas, lines, cables, and wires at reasonable and
usual times to an extent which interferes to a material degree
with the construction, operation, maintenance, or repair thereof,
it being understood that a reasonable temporary interference
which does not materially interfere with the construction,
operation, maintenance, or repair of such third party's
equipment, or associated antennas, lines, cables, and wires and
which Is occasioned by contruction, operation, maintenance','or
repair of or to such equipment, or associated antennas lines,
cables, and wires shall not be considered Objectionable
Interference,

(e) All agreements to which the Port Authority shall
hereafter become a.-party and pursuant to which the' Port Authority
shall grant or otherwise provide rights, licenses or'permission
to engage in communications activities at any Port Authority
Facilities shall contain the agreement of the other party to such
agreement, expressed to be for the bexief it of and enforceable by
the Port Authority and the Permittee., to accept and be bound by
the provisions of this Section 46, unless, in the reasonable
opinion of. the Port Authority, such communication's activities
would not cause Objectionable Interference to System Operations.

Section 47.Non-Liability 6f Individual,

Neither the Commissioners of the Port Authority nor the
Membeis of the Permittee, nor any of them, nor any officer, agent
or employee of the Port Authority or of the Permittee shall be
charged personally by either party hereto with any liability or
shall be held personally liable to the other party under any term
or provision of this Agreement or because of its execution or
attempted execution, or because of any breach or attempted or
alleged breach thereof.

Section 48.	 Exi.sting Wireless Agreements

The Port Authority hereby assign  to the Perrnitt,ee all
of the Port , Authority's right, title and interest in 'its existing
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lease and permit agreements with wireless carriers at Covered
F'acilitiès, including but not limited to those lease and
Permit agreements listed on Schedule A attached to Exhibit E,
described below. The Permittee shall pay any costs incurred by
it or by the Port Authority in connection with any termination or
revocation of such agreements. Total payments by the Permittee
to the Carrier Users pursuant to this Section shall not exceed
One Million Six Hundred Thousand Dollars and No Cents
($1,600,000.00) in the aggregate. Any such payments made by the
Perinittee to the Carrier Users shall comprise a portion of the
Xnitial System Capital Cost. The assignment by the Port
Authority to the Perinittee provided for above shall be further
evidenced by execution and acknowledgment of an 'AS'signiuent and
Assumption Agreement" in the form attached hereto, hereby made a
part hereof and marked Exhibit E" 'and by the transmittal by the
Port 'Authority and the Pexmittee of a letter notifying such
wireless carrier under any such existing agreement of the
assignment of same.

Section 49,	 &onDiSturban

So long as this Agreement has not been terminated on
account of a default by the permittee that has continued beyond
any applicable cure period, no mortgagee or assignee of, or
successor to, 'the Port Authority, or. any, 'Person holding any liens
on or security interests in any equipment or fixtures owned by
the Port Authority that form a part of the system (a
Successor"), upon taking title to any-such fixtures or equipment
shall terminate or disturb the Permittee's use and operation of
such equipment and fixtures in connection with the operation of
the' .System pursuant to this Agreement, except inac'cordancewith
the 'terms of this Agreement. A Successor'shal3be bound to the
Permittee under the terms of this Section 49.

Section so.. LaixHar, 	k1.icati,on

The ,Permi.ttee shall use reasonable ef forts, taking all
measure and means, to insure labor harmony'in its operations at
the Facility all to. the , 'end of avoiding and preventing strikes,
walkouts, work stoppages, slowdowns, boycotts ' and other labor
trouble and discord. , The Permitted reco9nizes the essential'
necessity of the continued and full operation of each Port
Authority Facility.
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Section 51.	 Prokeracre

The Permittee represents and warrants that it has not
had any contacts, dealings, acts or conversations with any broker
except 'FREGA Securities, LLC or BancBoston Robertson Stephens
Inc. (assuming, but without acknowledging, that either of said
entities is a "broker") in connection with the negotiation of
this Agreement or in connection with the rights and permissions
granted to the Permittee hereunder, The Perinittee shall
indemnify and save harmless.the Port Authority from any and all

• claims for brokerage or commission made by any Person, including
but not limited to TREGA Securities, LLC and BancBoston Robertson

• Stephens Inc., for services in connection with-the negotiation
and execution of this Agreement or in connection with the rights

• and permissions granted to the Permittee hereunder arising out of
the contacts, dealings, acts or conversations of the PerTnittee,
except for claims arising solely out of any contacts, dealings,
acts or conversations of the Port Authority

Section 52.	 Notic

(a) All notices, permissions 1 requests, consents and
approvals given or required to be given to or by either party
shall be in writing, and all such notices and requests-shall be
personally delivered to the party or to the duly aesignated

•	 officer or representative of such party at the location provided
pursuant to this Section or forwarded to such party, officer or
representative at the location provided pursuant to this Section,
by aationally-recognized overnight courier service. or, sent by
regisered or certified mail. The Port Authority and. the
Perndtee shall designate an office within the Port of New York
Distr..ct and an-officer or representative whose regular place of
business is at such office. Until further notice,, the Port
Authority hereby designates its Executive Director and the
Prmittee designates, the person whose name appears on the first

•	 page of this Agreement as their respective officers or,
representatives upon whom notices and requests may be served,, and
the Port Authority designates its office at One World Trade
Center, New :York, New York 10048, and the Perndttee .esignates
• its office, the adcfres.s of .which is set forth on the first page
of this Agreement, as their respective offices where notices and
requests may be served.
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(h) If any notice is mailed or delivered, the giving
of such notice shall be complete upon receipt or., upon the event
of a refusal by the addressee, upon the first tender of the
notice to the addressee or at the designated address.

Section 53.	 Severability

In the event that any of the terms, covenants or
conditions hereof or.the application of any such term, covenant
or condition shall be held invalid as to any party or
circumstance by any court or regulatory body having jurisdietiou
the remainder of such terms, covenants or conditions shall not be
affected thereby and shall remain if full force and effect, and
the parties shall negotiate in good faith to substitute a term. or
condition in this Agreement to replace the one held invalid.

Section 54.	 ts

This Agreement maybe executed in any numberof
counterparts,, and each counterpart hereof shall be deemed to be
an original instrument, but all such counterparts together shall
constitute but one agreement.

Section 55.	 Rules of Interpretation

Except as otherwise expressly provided herein: the
singular includes the plural. and the plural includes 

'
the 'h

singular; "or" is not exclusive; 'include" and "including" are
not limiting; a reference to any agreemeiiE. or other contract
includes permitted supplement and arnendments; a refernce to a
law includes only such law as in effect on the date of execution
and delivery hereof and any rules or regulations issued
thereunder and in effect on the date of the executionand
delivery hereof; a reference to a Person includes its permitted
successors and assigns; a reference to a Section or any.Exhibit
is to the Section-or Exhibit which constitutes a part of this
Agreement unless otherwise specified; in case of any 'conflict
between the previsions of this Agreement and any Exhibit, the
provisions of this Agreement shalta]ce precedence; any righ t ..may
be exercised.at any time and from time to timep all obligations
under this Agreement of any party are continuing obligations
throughout the Term and the fact that counsel to any party shall
have drafted this Agreement shall net affect the interpretation
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of any provision of this Agreement in a manner adverse to any
party or otherwise prejudice or impair the rights of any auth
party.

Section 56.	 Thir_Pary Beneficiaries

It is not intended that this Agreement make any Person
a third party beneficiary hereof, notwithstanding the fact that
Persons other than the Pertnittee and the Port Authority may be
benefitted hereby..

Section 57.	 Governing w

This Agreement shall be governed by, and construed in
accordance with, the laws of the State of New York.

Section so.	 neqeement,

This.Agreement consists of the f ollowing pages 1
through 98, inclusive and Exhibits A, B, C, D and E and Schedule
E. It constitutes the entire agreement of the parties on the
subject matter hereof 5and may not be changed, modified discharged
or extended except by written instrument duly executed -by Port
Authority and the Perinittee. The Pertnittee agrees that no
representations or warranties shall be binding upon the Port

S Authority unless expressed in writing in this Agreement..



IN WITNESS WHEREOF, the parties hereto have executed1.
these presents as of the day and year first above written.

ATTEST:	 THE PORT AUTHORITY OF NEW YORK
N1D NEW JERSEY

^Secre ary
Title: _&6F '?'yp1

OPINION

ATTEST:	 NEW YORK TELEeGM PARTNERS, LLC

Name:jjj.i, E. Deck
	

NarneSk

Title ;jdiLflLdv,.	 Title:4Q -

F'
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EXHIBIT A

PORT AUTHORIT? FACILITIES

I	 Basic Port Authority Facilities

A. holland Thnnel

B. Lincoln Tunnel

•	 C. John F. Kennedy International Airport

D. Newark International Airport

E. LaGuardia Airport

II. Additional Port AutborityFac.flties..

A. PATH Stations and tubes

B. Port Authority Bus Terminal

C. World. Trade Center concourse

(Other Port Authority Vaicilities ., such as the George
Washington Bridge Bus Station, may be added to the System upon, 	 S I
the request of the Permittee and with the written consent of the
Port Authority in its Bole and absolute discretion.)

I •



EXHIBIT D (48 Pagesputhiita	
2.7(h))

I
	

CARRIER A CESS AGREEMENT

2
	

THIS CARRIER ACCESS AGREEMENT (the "Agreement") Is made and

3
	

entered into this ____ day of 	 , 1999, by and between NEW YORK

4
	

TELECOM PARTNERS, LLCNYTP 1), a Delaware limited liability company with a

5
	

principal office at  	 World Trade Center, New York, New'

6
	

York 10048, and  	 (the "Carrier s), a

7
	

corporation with a principal office at

8

.WITNESSETH:

10	 WHEREAS, the Port Authority of New York and New Jersey (the 'Port

11	 Authority*) has selected NYT? to build and operate a Telec mmunlcations Network Access

12	 System ('TNAS"), as described 'on Exhibit *IAN auach&1 hereto, whereby providers of

13	 Personal Wireless Services (as . hereinafter defined) may elect to haye seamless wireless

14'	 access to certain tunnels, concourses and buildings, airports and other facilities operated by

15	 the Port Authority;

16'	 WHEREAS, the Port Authority and NYTP have agreed upon the terms and

17	 conditions pursuant to which N'YTP will build and operate the TNAS and, in connection

18	 therewith, the Port Authority and NYTP have entered into a TNAS Agreement dated

19	 ...., 1999 (the 'TNAS Agreement');-and

20
	

WHEREAS, NYT? has. agreed to make the TNAS available to the Carrier lit

21
	

the Lincoln Tunnel and the Holland Tunnel (collectively, the "Tunnels"), as well as in any

22	 other Port Authority Facility (hereinafter defined) in, which the Carrier desires TNAS

23
	

coverage, in 'accordance .with the terms and conditions set forth herein; and the Carrier has

24	 agreed to participate in and use the ThAS in the Tunnels and, if the Carrier desires, other

25
	

Port Authority Facilities, and to make payments to NYT?, all In accordance with the terms

26
	

and cohdltions set forth herein.
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1	 NOW, THEREFORE, in consideration of the covenants contained herein and

2	 other good and valuable consideration, the parties agree as follows:

AGREEMENT

4	 L	 DFFINITIONS, For purposes of this Agreement, the following

5	 capitalized words and phrases, in the absence of clear implication otherwise. ' shall be given

6	 the following respective meanings:

7	 shall have the meaning given that term in Section I I.

8"Assignee" shall mean.a Person to whom rights hereunder have been

9	 assigned, incivaing any trustee designated in connection with the Project Financing.

10'	 "Baseline MOUs" shall mean the MOUs for each Covered Facility set

11	 forth on th Schedule for such Covered Facility, as increased by any additional Baseline.

12	 MOUs purchased by the Carrier pursuant to Section 3.1(c). 	 .

13	 "Carrier Agreements" shall niean this Agreement and all othàr similar

14	 agreements with Participating Carriers pursuant to which Participating Carriers and NYTP

15	 agree on the terms and condition Under wh ich such Participating Carriers will have access to

16	 the TNAS.

17"Carrier L/C" shall have the meaning given that term in Section 36.

18	 ...	 Carrieruipmijw shall mean the CarrIer's equipment for the

19	 provision of telecommunications services

20	 gjnw' shall mean (a) any change in, or adoption of, any
....................... ,.	 ..	 .	 .	 •.	 S	 -•

21	 conñution, charter, act, statute, law.. OrdinariO, cbde,rule iègiilationor order, or other.

22	 legislative or* a4ministrative action of the United States of Aiiterica1 tj State .of;New York,

UV2A9,aDO/toflWt43O.oaI
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1
	

or the State of New Jersey, or any agency, department, authority, political subdivision or

2
	

other instrumentality of any of them (collectively, a "Law'),- (ii) a final decree, judgment, or

3
	

order of a court or any such agency which is legally binding and enforceable, or (iii) the

4
	

suspension, termination, interrupeton i denial, failure to renew, or imposition of conditions

5	 not previously imposed, with respect to the issuance of any permit, license, Consent Or

6
	

authorization, or any change in judicial or administrative interpretation of any Law with

7
	

which, in each case, in the mutual opinion of the parties, NYTP must at such time comply in

8
	

connection with the design, construction or operation of the TNAS, having a material adverse

9
	

effect on the performance of any of the obligations of NYTP hereunder or of any other

10 - obligation of aparty pursuant to this Agreement, occurring subsequent to the date hereof,

ii
	

and which has not been principally caused by, nor significantly contributed to by, and is

12
	

beyond the reasonable control of, the party relying thereon as justification for not. performing

13
	

an obligation or complying with any condition required of such party under this Agreement.

14
	

"Contractor" shall mean, collectively, the general contractors that

15
	

NM-selects to construct all or any portion of the TNAS. 	 -

16	 .	 "Construction Contract" shall mean, with respect to any Contrcor,

17	 every agreement between HYT? and such Contractor with respect to the TNAS.

18	 2PstrUctidnCosla" shali,mean, with respect to any Covered Facility,

19
	

all costs attributable solely to such , Covered Facility that may be incurred by NY'TP

20
	

(including any such costs incurred by any of its contractors or agents) during the

21
	

Construction Period with respect to the completion of the TNAS at such Covered Facility.

22
	

"iciionDát" shall mean, with respect to any Covered Facility,

23
	

the date that construction of the TNAS commences in such Covered Facility. .

24
	

"Qstrtion Periods hall mean, with respect to any Covered

25
	

Facility, the time period beginning on the Cànstruction Date and ending on the date set fOrth

3 ..



1.	 in the Schedule 2.7 for such Covered Facility, or as may be further extended pursuant to

2
	

Section 2.7(a),

3
	

'Consulting Engineer" shall have the meaning given to such term in

4
	

Section 2.7

gntractQrH shall mean each general contractor that NY'!'? selects to

Construct the TNAS, or any portion thereof.

7
	

shall mean each Port Authority Facility with respect

8
	

to which the Carrier has elected to participate in the TNAS and receive TNAS coverage

9
	

pursuant to the procedures in Section 2.7,

10	 -	 'Date of WAS Qperatio&' shall mean, with respect to each Covered

11	 Facility, the later to occur of (t) the end of the Construction Period, or (ii) the date on which

12	 the Carrier has complied with the terms of Sections 2.7(a), 3.1(a) and (b) and 3.2 with

13	 respect to such Covered Facility.

14	 wEntranoF	 shall have the meaning given that term in Section 3.1.

15	 'Equivalent Measurementf UseThr !"EMU" shall have the meaning

16	 given to that tent unacr thá dcfin1tion of MOU.

17	 'Estimated Consncton Costs" shall have the meaning given to that

18	 term in Section3.6.

19	 ce'ss MOWshall mean, with respect toeach Covered Facility, all

20	 MOUs sent or received by Carrier's customers over the TNAS in an Operating year in excess

21	 of Baseline MOUs

O13$I99IRDO1LO795l9*43o.00t
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1
	

xisting Contracts 1' shall mean the existing contracts regarding

	

2
	

wireless services within Port Authority Facilities described on Exhibit "B" attached hereto.

	

3
	

"GAJ" shall mean generally accepted accounting principles applied

	

4
	

on a consistent basis.

	

5
	

"rcrm1 shall have the meaning given that term in Section 4.1.

	

6
	

"MOIf and, collectively, "MQi, shall mean a "Minute of Use,

	

7
	

which shall refer to each minute,. or portion thereof, of airtime,that a customer of a

	

S
	

Participating Carrier sends or receives transmissions over the TNASI In addition, the

	

9
	

Carrier acknowledges that methods of measuring use or volume in the wireless

	

10
	

communications industry are constantly evolving, and that 1'IYTP may in the future use a

	

1 i
	

different methodology for measuring use,of the system by the Carrier and the other

	

12
	

Participating Carriers (e.g.; measurement based on bits through digitiJ packet switch data).

	

13
	

In the event that N'YTP 'converts the methodology of measuring use of the TNAS from

	

14
	

minutes of use to an equivalent measurement of digital information wireless traffic use (an

	

15
	

"Equivalent Measurement of Use" or "EMU"), the defined term MOU used throughout this

	

16
	

Agreement shall 'mean and refer to such EMU. The parties acknowledge that a change in the

	

'7
	

'methodology used to measure use of the TNAS will requlre'the consent of , the Port Authority

in accordance with the terms of the TNAS Agreement.

	

19
	

"Operating Year" means a calendar year during the term of this

	

20
	

Agreement or, as applicable, and pro rated, the portion of the year beginning on the Date of

	

21
	

WAS Operation VLnd ending on Deàember 31 of the same calendar year or, in the case of

	

22
	

the last Operating Year hereunder, the portion of the year beginning on January 1 thereof

	

23
	

and ending on the Termination Date of this Agreement.

24	 "Qth" means, with respect to certain Covered Facilities, access to

25 ' strtictures or property on or at such Covered Facility by the Carrier for the Installation of

26	 Carrier Equipment	 '.	 S 	

S



"Par icipatipgCarriers" shall mean, with respect to each Covered

2	 Facility, the providers of Personal Wireless Services who have entered into or at any time

3	 hereafter enter into an agreement with NYT? allowing such provider access to the TNAS in

4	 such Covered Facility.

5	 "Person" shall mean any individual, firm, partnership, corporation,

6	 asociation, institution, cooperative enterprise, trust, municipal authority, federal institution

7	 or agency, state institution or agency, municipality, other governmental agency or any other

S	 legal entity or any group of such persons whatsoever which is recognized by law as the

9	 subject of rights and duties,

10	 rsonaiWireless Services" shall mean commercial mobile services;

11	 unlicensed wireless services, and common carrier wireless exchange access services.

12
	

'Points of Interface with TNAS' shall mean the locations at which the

13
	

Carrier's equipment intetfaces with the TNAS.

14	 "Port Authority " shall mean the Port Authority of New York and New

15	 Jersey, a body corporate and politic created by Compact between the states of New York and

16	 New Jersey with theconseraof the Congress of the United States of America.

17	 "tort Authority Facilities" or "1iliti& shall mean those areas owned

18	 or controlled by the Port Authority as described on Exhibit "C" attached hereto.

19
	

"Proiect shall mean the development, financing, construction,

20
	

operating and maintaining of the TNAS, all as described in the TNAS Agreement and herein.

21
	

"jjept Financing" shall mean the obligations of N?TP pursuant to the

22
	

indebtedness incurred and all other funds raised by NYTP to finance the developments

23
	

construction, equipphtg and oper3tion of the WAS and :a:ny*':,, 'pay"nionts'. made,in c.onnecdon.

24
	

with the Existing Ccntracts.
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I
	

Schedules" shall mean the Schedules attached (or, with respect to

	

2
	

subsequent Covered Facilities, to be attached) to this Agreement and made a part of this

	

3
	

Agreement and containing the terms and conditions on which the Carrier shall have the right

	

4
	

to use the TNAS in each Covered Facility, Each such Schedule is referred to and described

	

S
	

In Section 23, and is designated Schedule 2.7. There shall be a'separate Schedule 2.7 for

	

6
	

each Covered Facility.

	

7	 SystemCapacity" shall mean the specifications and minimum system

	

8	 capacity described in Exhibit IY' attached. hereto.

	

9
	

shaft mean the technical standards for the TNAS

	

10
	

for each PortAuthority Facility as set forth on Exhibit ' r attached hereto.

	

'U
	

Terninanfe" iball have the meaning given that term in

	

12
	

Section 14.3.	 S

	13
	 Nm AS" shaft mean each telecommunications network access system to

	14
	

be owned by N'YTP and constructed by each Contractor on the Fort Authority Facilities in

	

'5	 accordance with the TNAS Agreement, whereby providers of Personal Wireless Services will

	

16
	

gain seamless wireless access to certain Port Authority facilities, which network access

	

17
	

system is filly described and detailed on Exhibit "A" attached hereto.

	

18
	

"Th.AS Agreement" shall mean the agreement between the Port

	

19
	

Authority and NYT? date.d	 1999, pursuant to which NYTP and the Port

	

20
	

Authority have agreed upon the terms and conditions under which NYT? will build and

	

21
	

operate the WAS.

	

22	 "Unèontroflable Circumstances" shall mean acts, events, or conditions

	

23	 hereafter occurring or existing, whether affecting the WAS or NYTP, 1aving a material

	24	 adverse effect on any obligation under this Agreement if such act, event or condition has not

	

2.5	 been prmcipally caused by nor significantly contributed to by and is beyond the reasonable

ov2m1RDcI0s,,s,,1430.001
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I	 control of, the party relying thereon as justification for not performing an obligation or
	2	 complying with any condition required of such party under this Agreement, of the foliowihg

	

3	 kinds:

	

4	 (1) An act of God, war, embargo, insurrection, strike, riot,

	

5	 sabotage, fire, demonstrations, civil disturbance, national emergency, flood,

	

6	 explosion, earthquake, lightning or similar circumstances;

	

7	 (ii) the entry of a valid and enforceable injunctive or restraining

	

8	 order or judgment of any federal or ,state, administrative agency or gov&nmental

	

9	 officer or body, having jurisdiction thereof if such order or judgment is not the result

	

10	 of the negligent or willful act, or failure to act of the non-performing party. The

	

11	 contesting in good faith of any order or judgment shall not constitute or be construed

	

12	 as a willful or negligent act; or

	

13
	

(iii) Change in Law.	 -

	

14	 'Underlay TNAS" means, with respect to certain. Covered Facilities,

	

15	 access by the Carrier to the NYTP internal building network coverage equipment at such.

	

16	 Covered Facilities;

17

18

usage Feew iliall have the meaning given that term in Section 3.1.

2. ESTABLISHMENT OF TNAS

2.1 Obligation of NYTP To Establish TNAS. NYT? and the Port

Authority have entered into' the TNAS Agreement and NYT? shall use reasonable efforts to

implement the TNAS Agreement, cause the TNAS sto . be constructed, and operate the TNAS,

all accordance with th trms and conditions of the TNS Agreement and the Carrier

'Ageements Qn or before the t)ate of TNAS Operation in each Covered Facility,*`.NYTP

aIusc 1the'TNAS to tbó fully oerationâlin such Covered Facility in-accordance, with

19

20

21

22

23

24
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I
	

terms of the System Capacity and Technical Standards for that Covered Facility. NYTP,.

	

2
	

through its own personnel, the Contractor, and other Persons shall provide all labor and

	

3
	

materials necessary to build, own, operate, repair and maintain the TNAS. The Carrier shall

	

4
	

be solely responsible for the installation, maintenance, repair, replacement and operation of.

	

5
	

the Carrier Equipment in the TNAS.

	

6
	

2.2 AdministrLtion of T?4M. NYTP will administer and operate all

	

7
	

aspects of the TNAS. Following the Date of TNAS Operation in each Covered Facility,

	

8
	

NYTP shall keep the TNAS operating and available continuously in each Covered Facility

seven days per week, 24 hours per day, everyday of the year. NYTP shall maintain the

	

10
	

TNAS in good operating condition, and shall manage the WAS with'sound engineering

	

U
	

practices. Subject to the Carrier's base.station and, customer unit specifications, NYTP shall,

	

12
	

in accordance with the Technical Standards, cause to be accepted and/or delivered,., in each

	

13
	

Covered Facility, wireless communications signals within the TNAS originating from or to

	

14
	

be delivered to customers of the Carrier. The Carrier shall develop a system, reasonably

	

15
	

acceptable to NYTP and to the Port Authority, capable of measuring wireless

	

16
	

communications signal volume in each Covered Facility in consultation with and based on

	

17
	

reasonabte . standards adopted by, NYTP (and approved by the Port Authority), and shall

	

18
	

report such volume to NYTP on a monthly basis. The Port Authority, from time to time,

	

19
	

may inspect the Carrier's Equipment for measuring wire1es communications sigJ%al volume.

	

20
	

In the event that the Carrier refuses or' is unable to des'elop a system capable of measuring its

	

21
	

wireless communications signal volume in. each Covered Facility, the parties acknowledge

	

22
	

that NYTP may. at its discretion, develop, implement and install a system (on the Carrier's

	

23	 equipment, if necessary) capable of measuring wireless communications signal volume

	

24
	

originating or terminating on, or otherwise using, the TNAS; provided that any such system

	

25
	

shall be developed in èonsultation with the Participating Carriers, and the.costs to develop

	

26.	 and implement such system shall be

	

27
	

2.3 , Carrier Coinmitm nt. Commencing on the Date of WAS

	

28
	

Operation and during the term of this Agreement, all Persona' Wireless Services provided by

	

29
	

the 6arrier to its customers within each Covered Facility's.TNAS coverage area shall be

VOItOSi43O.001
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I

2

3

4

5

6

7

8

9

10

11

12

13

provided through NYTP and the TNAS, and the Carrier shall not use any other means or

method of transmitting wireless communications signals in any Covered Facility. This

Section 2.3 shall not prohibit the Carrier from using, and shall not restrict or limit the

Carrier's use of, those portions of the Carrier's existing telecommunications system Located

outside the Covered Facilities that may.provide coverage in or otherwise overlap areas of a

Covered Facility serviced by the TNAS. The Cartier acknowledges that NYTP may measure

baseline existing telecommunications signals levels to establish existing levels of overlap, and

that NYT? may monicr future signals levels to ensure that the Carrier does not intentionally

avoid the TNAS through additions to its existing system.

2.4 Svstem Capacity . It is acknowledged and understood by the

parties that the TNAS will be designed and constructed to handle, process and complete.

wireless transmission signals in accordance with the Technical Standards and the System

Capacity.

2.5	 Shutdown. Oa fourteen (14) days prior written noticeto the

Carrier, NYTP . may partially or completely reduce the capacity of the TNAS for a scheduled

overhaul, provided that no later than seven (7) days prior to any such reduction of capacity.,

NYTP shall present to the Carrier a contingency plan (a uShutdown Contingency Plan"),

acceptable to the Carrier in the Carrier's reasonable discretion, to notify the Carrier's

customers of thè . anticipated shutdown and alternate means of providing service to such

customers, which coiitingency plan shall include, but not be limited to, notices posted in the

Covered Facility to be affected, and provided further that if the proposed Shutdown

Contingency Plan' is not acceptable to the Carrier, NYTP shall work with the Carrier, to.

develop a revised Shutdown Contingency . Plan acceptable to the Carrier in the Caviler's

reasonable discretion prior to. any such reduôtiôn of capacity. NYT? shall select overhaul, or

shutdown periods when low call volume may he expected. Except in cases of emergency or

Uncontrollable Circumstances, the TNAS shall not be shutdown for a period in excess of six

(6) hours unless NYTP and the Carrier have agreed on a Shutdown Contingency Plan that

provides for a greater shutdown period.-

14

15

16

17

18

19

20

21

22

23

24

25

26.

27

28
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I
	

2.6 Equivalent MeasuLement of Use (EMU), NYTP may, in its

	

2	 reasonable discretion, change the methodology used to measure wireless Communications

	

3
	

signal volume on the TNAS from MOLI to an EMU, and the Carrier shall cooperate with

	

4
	

NYTP and take all steps necessary to assist NYTP in completing any such change in

5.	 methodology and to change the Carrier's system of measuring its use of the TNAS to

	

6	 comport with such change; provided that any such conversion by NYT? shall not be

	7
	

implemented by NYTP until NYTP has received the consent of a majority of the

	

8
	

Participating Carriers to such conversion, which consent shall not be unreasánably withheld

	

9	 or delayed.	 .

	

10
	

2.7	 •Carrier's

	11
	

(a)	 The Carrier and NYTP each acknowledge and agree that

	

12
	

the Port Authority Facilities known as the Holland Tunnel and the Lincoln Tunnel are

	

13
	

Covered Facilities. The Access. Fee, Usage Fee, Baseline MOU, Construction Date,

	

14
	

Construction Period and other information for, and applicable solely , to, such .Covred

	

15
	

Facilities are set forth on Schedules 2.7(a) and 2.7(b) respectively. The Carrier shall

	

16	 notpardcipate in the TNASor otherwise receive ThAS coverage in any other fort

	

11
	

Authority Facility and no other Port Authority Facility shall be subject to this

	

18
	

Agreement, unless and until (1) the Carrier notifies NYTP in writing that it desires to

	

19	 participate in the WAS in such fort Authority Facility, which notice shall include the

	

20	 specifications of the Carrier's desired participation in suóh Facility; (ii), the Carrier

	

21	 agrees to pay all of NYTP's costs to design and construct that portion of the TNAS

	

22	 that is necessary in order to permit the Carrier's desired use of such Facility (the

	

23
	

'Construction Costs"); (iii) if all or any portion of the Constructjoçi . Costs have been

	

24	 paid for by another Participating Carrier or NYTP. the Carrier pays to such

	

25
	

Participating Carrier or NYT?, as the case may be the Carrier's pro rata share of

	

26	 such Construction Costs (based on the numeOfPartiC)ipatl

	

27	 constructed portion as of the date of such payment), (iv) prior to comTmencement of

	

28	 construction, the Carrier pays to NYTP tho . Estimated Construction Costs for such

	

29
	

Facility, (v) the Carrier executes tHe Schedule 2 7 for such new Covered Facility in

11
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I
	

the form required by NYTI', which Schedule 21 shall be deemed incorporated in;

2	 and a part of, this Agreement; and (vi) the Carrier pays the Access Fee due for such

3
	

Facility. Upon the Carrier's written request. NYTP may, in its sole discretion and in

4
	

lieu of requiring the Carrier to pay to NYTP the Estimated Construction Costs for

5
	

any such Facility under clause (a)(iv) above, finance the Construction Costs for such

6
	

Facility, in which case the Carrier shall, prior to the commencement of the

7
	

construction of the TNAS in such Facility, (A) pay a portion (determined by NYTP)

S
	

of the Estimated Construction Costs for such Facility. (B) promise to pay the

9
	

remaining Construction Costs over time, on terms and with interest at a rate

10
	

determined by NYTP in its 'reasonable discretion, and (C) execute any and all

11
	

• promissory notes and other documents to evidence the foregoing that NYTP deems

12
	

necessary in its reasonable discretion. The Carrier acknowledges that NYTP intends

13
	

• to construct the TNAS in JFK, LaGuardia and Newark Airports and that the Carrier,

14
	

if it elects to obtain use of the TNAS in such Facilities, will be responsible for

15
	

payment of the Construction Costs for such Facilities in accordance with clause (a)(iii)

16
	

above.	 ••

17
	

(b)	 Within thirty (30) days after receipt by NYTP of the

is	 notice specified in clause 2.7(a)(i) above, NYT? shall deliver to the Cartier the

19
	

Schedule 2.7 for such Facility. Such Schedule 2.7 shall set forth, among other

20
	

things, 'the Construction Date and the Construction Period, and shall be. accompanied

21	 .by the inforthatioñ relating to Estimated Construction Costs and amounts payable by

22
	

the Carrier as described in Section 3.6. Upon completion of constructioà of the

23
	

TNAS in such Facility, the Carrier shall be permitted to. inspect and test the TNAS in

24
	

tic Facility for a period of ten (10) days after the Carrier' has- completed the

25
	

installation of Its equipment in the Facility; provided that the Carrier covenants and

26
	

agrees to adhere to NYTP's requirements with respect to the scheduling Ior and

27	 installing of the Carr1er'ecjuipment at the Facility. Such testing shall be performed at

28
	

the Carrier's expense to confirm com1ianee with the Technical Standards for such

29
	

FaciIity Me Carri6r agr thifcoIctionand istaItation work may be

30
	

performed by the Cai'rier or NYTP'.vthout the . pdorwritten'ipproval of -the Port
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Authority, If the TNAS in such Facility is nOt reasonably satisfactory to the Carrier,

	

2
	

the Carrier shall notify NYTP in writing prior to the end of the Construction Period,

	

3	 which notice shall set forth any deficiencies in the TNAS with reasonable specificity,

	

4	 and the Construction Period shall be extended by NYTP so as to permit NYTP to

	

5	 correct such deficiencies. NYT? shall promptly notify the Carrier In writing as to the

	

6
	

revised Construction Period, and the Carrier shall be permitted to inspect and test the

	

7
	

TNAS in the Facility dining the last ten (10) days of the revised Construction Period.

	

3
	

If prior to the completion of the revised Construction Period, the Carrier notifies

	

9
	

NYTP in writing that the deficiencies in the TNAS in such Pacility have not been

	

10
	

remedied so as to make the TNAS reasonably satisfactory for its intended use, N?TP

	

11	 shall be permitted to further remedy such deficiencies in accordance with the

	

12	 foregoing proceiures unless (1) the Carrier states in such notice that the Carrier 	
H

	13	 believes that such deficiencies cannot be remedied by NYTP, or (ii) NYTPiotifles

	

14	 the Carrier in writing that NYTP believes that such deficiencies have been remedied

	

15	 so as to make the TNAS in the Facility reasonably satisfactory for its intended use. If

	

16	 events (i) or (ii) occur, the parties agree that the matter will :le submitted to .the-Chief.

	

17	 Engineer of the Port Authority to assist the parties in resolving the matters in dispute,

	

18	 if the Chief Engineer is willing to act in such capacity. If the parties are unable to

	

19	 resolve the matter in accordance with the foregoing, the matter shall be submitted to a

	

20	 reputable engineering firm with specific expertise in telecommunications matters

	

21	 mutually selected by the parties or, if the parties are unable to agree; selected by th

	

22
	

Chief Engineer of the Port Authority, or, if the Chief Engineer is unwilling to make

	

23
	

such selection, by the American Arbitration Association, for review and resolution by

	

24
	

such engineering firm (the Consulting Engineer). Theparties agree to each pay

	

25	 one-half of any costs or expenses of the Port Authority's Chief Engineer; the

	

26
	

American Arbitration Association and the Consulting Engiaeer. if the Consulting

	

27
	

Engineer determines that such deficiencies cannot be remedied by NYT?, all amounts

	

28
	

paid by the Carrier to NYTP. as Estimated Construction Costs (and any, other sums

	

29
	

paid to ' NYTP by the Carrier with respect to such Faci1ity, if any) shall be. refunded

	

30
	

by NYTP to the Carrier. If the Consulting Engineer determines that such deficiencies

	

ii
	

can be remedied,NYTP shall proceed to remedy such deficiencies immediately in
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I	 accordance with the procedures set forth in this Section 2.7(b). If the Consulting

2	 Engineer determines that such deficiencies have been remedied so as to make the

3	 TNAS in the Facility reasonably satisfactory for its intended use, the Carrier shall

4	 immediately comply with its obligations under Section 2.7(a).

5	 (C)	 NYT? and the Carrier expressly acknowledge and agree

6	 that the Carrier is not required to participate in the TNAS at all Port Authority

7	 Facilities.

'8
	

(d) The Carrier acknowledges that NYTP may impose, and the

9
	

Carrier will be responsible for paying, a surcharge to cover (without 'Limitation)

10
	

increased administration costs' and fees, implementation costs and fees, and interest if

ii
	

the Cartier (I) signs this Agreement after the Construction Dató for the TNAS in the

12
	

Holland and Lincoln Tunnels, or (ii) elects to participate in a Covered Facility after

13
	

the Construction' Date of the TNAS in such Covered Facility.

14
	

3. CHARGES AND PAYMENTS

15	 11	 Fr,s Generally. The Carrier will be responsible for payment of

16	 three (3) separate types of fees, as set forth below, in exchange for participation in the

17	 TNASOr any 'Covered Facility or Facilities: an Entrance Fee t Access Fees, and a Usage

18	 Fee.

19..	 (a)	 The Entrance Fee shall be Five Hundred Thousand

20'	 Dollars ($500,000) and shall be payable on or before the date of execution of this, 	
I,

21	 Agreement by the Carrier. Payment of the Entrance Fee shall cover part of the initial'

22	 development startup costs and the Port Authority Fees payable during the

23	 ' Cónstruction"Period. Th&Carrier shall be required to' pay' only, one Entrance. Fee

24	 during the term of; is Agreement
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1
	

(b)	 An Access Fee for each Covered Facility will be payable

	2
	

quarterly in advance beginning on the Date of THAS Operation for such Covered

	

3
	

Facility (pro rated, if necessary) and continuing on each January 1, April 1, July 1,

	

4
	

and October 1 thereafter for the entire term of this Agreement. The Access Fee for

	

5
	

each Covered Facility will be set forth on the Schedule 2.7 for such Covered Facility.

	

6
	

Each Access Fee set forth in the Schedules shall increase by three percent (3%) on

	

7
	

January 1 of each year.

	

8
	

(c)	 The Usage Fee will be a. per MOU charge payable by the

	

9
	

Carrier only after the Carrier's use of the TNAS in any CoveredFacility during an

	

10
	

Operating Year has exceeded the Baseline MOUs for such Covered. Facility. The

	

It
	

Usage Fee for all Excess MOOs during any month shal,l be payable within forty-five

	

12
	

(45) days from the last day. of such month. The amount of the initial Usage Fee- for

	

.13
	

each Covered Facility is set forth on the Scliedule2.7 , for such Covered Facility. The

	

14
	

Carrier's Usage Fee per excess MOO for each Covered Facility shall be adjusted on

	

15
	

January 1 of each year so that it equals twenty-five percent(25 %) of the average

	

16
	

converted flat rate diargd by all Participating Carriers to end-users during the

	

17
	

immediately preceding year (as determined in good faith by NYTP), per Excess

	

18
	

MOU; provided, however, that the Usage Fee per Excess MOO shall not be less than

	

19
	

$0.015 nor greater than $0.05. Notwithstanding the fOregoing, the Carrier and NYTP

	

20
	

may agree at any time on a fixed rate per MOO for the Usage Fee, which fixed rate

	

21
	

shall remain effective with respect to the Carrier for such period as the paities shall

	

22
	

Agree.

	

23
	

(d) The Carrier shall be offered an opportunity to purchase

	

24
	

additional I3aseline .MOUs an 	 in advance at  price to bedeternuined by NYT?

	

25
	

and the Part Authority which, on a per Excess MOU basis, will be less than the

	

26
	

Usagi Fe6 Oef Excess MOO. These additional Baseline MOUs may be used by the

	

21
	

Cai+ier to Increase, for the year in which they are used, the Baseline MC)Us

	

28
	

established for any Covered Facility in the Schedule therefor, thereby reducing the

	

29
	

number f Excess MOOs for such Covered Facility it such year The Carrier must
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I	 purchase separate additional MOUs for each Covered Facility, and additional Baseline

	

2	 MOUs inay not be reused (i.e., after use, the Baseline MOUs for the Covered

	

3	 Facility in question automatically reduce to the amount set forth in the Schedule 2.7

	

4
	

for such Covered Facility unless new additional Baseline MOIJs are purchased and

used for such Covered Facility by the Carrier).

	

6	 (e) The Carrier shall not be responsible for paying a Usage Feó

	7'	 in any Calendar Year until the amount of the Usage Fee for such Calendar Year,

	8	 calculated as set forth in Section 3,1(c) above, exceeds the dollar amount of the three

	

9	 ,percent (3%) increase in the Access Fee for such Calendar Year provided for in

	

10	 . Section 3(b) above, and the Carrier shall only be responsible for That portion of the

	

II	 . Usage Fee in excess of such dollar amount,

	

12	 [3.2 Letter of CE^d it,Lpr other Collateral Security_- to be discuj.

	

13	 To secure its obligations to pay the. Usage Fee and Access Fee as provided herein, the'

	14	 Carrier shall 'provide to NYTP. a letter of credit or similar credit enhancement acceptable to.

	

15
	

NYTP (which. similar credit enhancement may include a corporate guaranty or surety bond as

	

16,	 long as such guaranty or surety bond is in form and substance reasonably acceptable to

	

17
	

NYTP and the Port .Authority), which letter of credit or similar credit enhancement shalt be

in an amount not less than five (5) times the amount of the parties' good faith estimate of the,

	

19
	

sum of the annual Usage Fees and Access Fees payable under this Agreement (the Carrier

	

20
	

IJC"),' Each time the Carrier elects to make a Port Authority Facility a Covered Facility,

	

21
	

the' face amount of the carrier UC shall be increased by. the Carrier, in accordance with the

	

22
	

formula set forth in the previous sentence, to cover the estimated Usage Fees and Access

	

23
	

Fees for such new Covered Facility. The Carrier L/C shall be assignable by NYT? to

	

24
	

NYTP's Institutional tender or lenders.]

	

25
	

3.3 [Keep as Section 3 3] Urnformitv The Entrance Fee, Access

26
	

Fees and Usage Fees as determined by NYTP pursuant to this Agreement and the 'ees

27,	 payable under agreements with other Participating Carriers shalt be based on the same

28
	

criteria for each Participating Carner, All Carrier Access Agreements shall contain

OM1DOI1O$79S/9*4iOOoi
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.9

•10

11

12

13

14

15

16

17

18

19'

20

21

22

23

24

25

26

27

substantially similar terms and conditions, and if any Participating Carrier obtains access to

the TNAS on terms more favorable than those contained in this Agreement, the Carrier shall

be entitled to the benefit of such favorable terms granted to such other Participating Carrier

(provided that the Carrier acknowledges that (a) certain payments and obligations of the

Participating Carriers are based on -usage of the TNAS and choices made by the Participating

Carriers which may result in different obligations and tights of the Participating Carriers,

and (1,) NYTP may Impose a surcharge on Participating Carriers as described in Section

2.7(d),

3,4 Interest.. In the event that any payment required under the terms

of this Agreement is not paid by the date specified hereunder and such failure continues for

five (5) days after written notice from NYTP, interest ihall be charged by NYTP on such

unpaid amount at an interest rate equal to one and one-half percent (1.5%) per month until

such payment is received'by NT.

3.•5	 Usage Fee .Calculation Records.

(a) HYTP shall maintain all books, records and accounts

necessary to record all matters affecting the amounts payable by the Carrier. All such

books, records and accounts will be maintained in accordance with GAAP, shall

accurately, fairly and in reasonable detail reflect ' atl of NYTP'S è1ea1ingsand

transactions under this Agreement, and shall be sufficient to enable such dealings and

transactions to be audited in accordance with GAAP. All such books records and

accounts (other than books, records and accounts relating solely to another

Participating Carrier) will be available for inspection and photocopying by the

Carrier, at the Carrier's cost, on reasonable notice s and shall be maintained by NYT?

for at least seven (7) years.

(b) ' The Carrier shall maintain all books, records and

accounts necessary to record all matters affecting or kelating to the Carrier's use of

the TNAS.. All such boâks, recors and accounts will , be maintained in accordance

S	 '.

17

I

2

3

4

5

6

7

8



I	 with GAAP, shalt accurately, fairly and in reasonable detail reflect all of the Carrier's

2	 dealings and transactions under this Agreemen't, and, shall be sufficient to enable such

3	 dealings and transactions to be audited in accordance with GAAP. All such hooks,

4	 records, and accounts will be available for inspection and photocopying by NYTP and

5	 the Port Authority, at UYTP's cost or at the Port Authority's cost, as the case may

6	 be, on reasonable notice, and shall be maintained, by the Carrier for at least seven (7)

7	 years.

S	 (c)	 Each party shall treat all information relating to the other

9	 party and obtained under the provisions of this Section 3 as confidential information

10	 and each party shall not use or 'disseminate any such information except for the

11	 purposes of this Agreement; provided, however, that the Carrier acknowledges and

12	 agrees that all such information may be provided to the Port Authority in accordance

13	 with the TNAS Agreement.

14

15

16

I?

18

19

20

21

22

• 23

24

26

2'7

28

29

3.6	 mated and Actual Construction Cost. .Within thirty (30).

days after the Carrier delivers to NYTP a notice under Section 2.7 that Carrier desires to

participate in any Covered Facility, NYTP shall deliver to the Carrier in writing (I) a good

faith estimate of the Construction Costs to be incurred by NYTP for such Covered Facility

and described in Section23 (the Estimated Construction Costs) and (ii) a full accounting

of (A) alt Construction Costs In connection.with such Covered Facility Incurred prior to the

date of'such notice, (B) all amounts paid to or owed to NYTPby any-other Participating

Carrier in connection with such Covered Facility; and (C) the amount the Carrier owed to

• any other Participating Carriers or NYTP, if any, representing the Carrier's pro rata share of

any previously Incurred Construction Costs, as described in Section 2.1. in accordance with
1.

Section 2:7, the Carrier must, among other things, pay such amounts prior to participating in

the TNAS in such Facility and, in the case of Estimated Construction Costs, prior ,o. the

• commencement.of construction (unless NYTP and the Carrier agree.that N?TP will finance

such Construction Csts'inccordance with Section 27). The Estimated Construction Costs

shall not be bindirg 'dt ' IYTP 'and NYTP's delivery of the Estirnate4 .Constrücticn Costs

shall not affect or alt'e'r 'tEe 'Carrier bbIiäcion to pay all of YFPs, actual Construction
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1

2

3

4

S

6

7

8

9

10

11

- 12

13

14

Costs in accordance with Section 2.7. NYT? shall allow the Carrier the opportunity to

participate in and make recommendations with respect to the TNAS and the Estimated

Construction Costs for a Covered Facility. Further, the Carrier shall be allowed the right to

review and comment upon estimates, bids, work orders, and other documentation relating to

the Estimated Construction Costs and the actual Construction Costs to be incurred in

connection with a Covered Facility and the design, construction and implementation of the

TNAS in such Covered Facility, and the, Carrier shall have the right to approve the

Estimated Construction Costs for such Covered Facility, which approval shall not be

unreasonably withheld or delayed. Notwithstanding such approval, he Cartier acknowledges

that the actual Construction Costs with respect to a Covered Facility may exceed the

Estimated Cónsttuction Costs (including, without limitation, for reasons based on

Uncontrollable Circumstances), and that the Carrier shall nevertheless remain liable for

payment of all sums due under Section 2.7.

4... TERM

15	 :	 4.1	 initial 1ir. The initial term of this Agreement (the initial 

,Ilk

16	 Terms) shall be from the date hereof until August 2 2014, unless sooner terminated as

17	 provided herein.	 .	 :.

18
	

4.2 Renewal, This Agreement shall automatically extend for an for

19
	

an additional nyc (5) year period (the 'First Renewal Term"), commencing at the end of the

20
	

Initial Term, upon the same terms and conditions asset forth herein, and this Agreement also

21
	

shall automatically renew for an addittonal five (5) year period (the 'Second Renewal

22
	

Term'), commencing' . at theend of. the First Renewal Term, unless either party, by node

23
	

delivered in writing to the other party at least one hundred eighty (180) days prior to the end

24
	

of the Initial Term or the First Renewal Term,, as applicable, notifies the other party of its

.25
	

intention to terminate this Agrement at the end of the Initial Term or the First Renewal

26
	

Teriiasapp1lèble 1nth event of such redewal, the Termination Fee deterrflhled )y

27
	

reference to Section 13 3 shall continue m effect for the renewal term in question, and shall

28
	

be calculated based . bn the'number áf years eiaini g In such renewal term.
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CONDITIONS TO PARTIES' QBUGAT!ON.

2
	

5.1	 Conditions. The obligations of the parties hereunder are subject

3
	

to satisfaction or waiver of the following conditions-

4	 (a)	 NYTP's receipt of all necessary or appropriate building

5	 and construction permits and all licenses, permits approvals and consents from all

6	 applicable governmental authorities necessary or appropriate for NYTP to operate the

7	 :NAS in the initial Covered Facilities and for the Carrier to install its Carrier

8	 Equipment in, have access to, and use the initial' Covered Facilities; and

9.	 (b)	 Acceptance by NYTP of the TNA$ in the initial Covered

10	 Facilities in accordance with the terms and conditions of the Construction Contract

11	 between NYTP and the Contractor for such Covered Facility.

12
	

5.2	 failure ófCojiditig s. In the tventthat the conditions set forth

13
	

in Section 5.1 above are not met and NYTP terminates this Agreement, or the Car.rier

14
	

terminates this Agreement based on such failure (but subject to the cure rights in favor of

15
	

NYTP set forth in Section 13.3) prior to the Carrier obtaining use of the TNA$, all amounts

16
	

paid by the Carrier to NYTP under this Agreement shall be refunded by NYTP to the

17
	

Carrier.

18
	

6, COVENANTS OF THE CARRIB.

19
	

6.1	 Commitment. Povided that the TNAS is readyandavaiable to

• 20
	

service the Carrier's customers on the Date. of TNAS Operation, the Carrier's obligations. to

21
	

make the payments called for under this Agreement to N?'TP, In the amounts stated and

22
	

when due, are absolute and unconditional and shall not be subject to any delay or diminution

23
	

by right èf any set-off counterclaim, abatement or anyother.rigbt which, the Carrier,pay,,

24
	

hav6 against NYTP, the Port Authority or any other Person whatsoever. , T1ç qWier.,

25
	

recognizes that the current structure of the TNAS includes a risk of Uncontrollable.,,
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Circumstances, including but not limited to, a Change in Law, resulting in the shutdown or

2
	

cessation of operations of the WAS after completion. The Carrier's obligations under this

3
	

Agreement shall continue unabated notwithstanding such event; provided however, that the

4
	

parties acknowledge and agree that to the extent a complete shutdown or cessation of

5
	

operations of the TNAS in any Covered Facility would constitute an NYTP Event of Default,

6
	

the Carrier shall have the rights and remedies provided in Section 13 of this Agreement.

7
	

The Carrier acknowledges and agrees that the Carrier will not use any technology or system,

8
	

whether now existing or hereafter developed, other than the TNAS, that will enable the

9
	

Carrier to provide Personal Wireless Services to Its customers at or on any Covered

10
	

Facilities, subject, however, to-the penultimate sentence of Section 23 of this Agreement,

11
	

which acknowledges that the Carrier is not prohibited, restricted or limited in using the

12
	

Carricr'sexisting telecommunications system located outside the Covered Facilities even if

13
	

such use may overlap with coverage aieas within the WAS.

14
	

6.2 Existing Contracts. The Carrier shall cooperate with NYTP in

15
	

assigning to NYTP or terminating any Existing Contracts between the Carrier and the Port

16
	

Authority relating to the Carrier's use of transmission equipment and/or .sàrvices within any

17
	

Covered Facilities, and, in connection therewith, the Carrier shall at the request of NYTP

18
	

deliver, transfer and convey to NYTP.aU rights and interests of the Carrier under any

19
	

Existing Contract.. Upon, termination of any Existing Contracts between the Carrier and the

20
	

Port Authority, all remaining obllga.tioniof the Carrier under such Existing Contracts shall

21
	

also terminate (including non-monetary duties and obligations). 	 -

22	 6.3	 Disclosure pf Information. The Carrier agrees that, in

23	 coflnection with the Project Financing, (a) the Carrier will furnish such information regarding

24	 the Carrier as NYTP may reasonably request, and (b) the Carrier will furnishsuch

25	 certificates with respect to organization, authorization and capacity'of its officers as NYtIP or

26	 the Person pràviding the Project Financing may reasonably request;. provided that NYTP

27	 acknowledges that the Carrier shall not be obligated to furnish financial information that is

28	 not otherwise disOlOsed or iisseminated to the public by the Carrier.	 -. S
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6.4	 Status. The Carrier shall at all times maintain its status and

2	 rights as a bona fide provider of Personal Wireless Services and shall maintain its ability and

3	 authority to engage in business in the States of New York and New Jersey.

4	 6.5 Compliance with Laws. The Carrier covenants and agrees to

5,	 comply with all applicable present and future governmental laws, rules, regulations and

6	 orders respecting the Covered Facilities and the TNASand its use Thereof, including . but not

7	 limited to those of the Port Authority, the Federal Communications Commission, the United

8	 States Environmental Protection Agency, state environmental agencies, and the Occupational

9	 ' Safety ajid Health Administration.

10
	

6.6	 EnvironmentaL Indemnitv. The Carrier will In.demnify, protect,

ii
	

defend and hold harmless NYTP and the Port Authority from and against all claims, suits,

12
	

actions, causes of action, assessments; losses, pnalties 1 costs, damages and expenses,

113
	

including, without Limitation, attorneys' fees, sustained or. incurred by NYT? or the Port

14
	

Authority pursuant to any federal, state or local laws, imp1ementingrcgulations, -common law.

15
	

or otherwise dealing with matters relating to the environment, hazardous substances, toxic

16
	

substances and/or contamination of any type whatsoever brought by the Carrier to, in, upon

17
	

or beneath any Covered Facilities or released or disturbed by the Carrier in connection with

18
	

its activities at any Covered Facility if the Carrier was provided written notice of the

19
	

existence of hazardous or toxic substances within such Covered Facility. 	 .

20
	

6.7 . LLenj, Thà Carrier shall keep all Covered Facilities and the

21
	

TNAS therein free from any liens arising out of any work performed, materials furnished or

22
	

obligations incurred by or oh behalf of the Carrier and shall indemnify, defend and hold

23
	

NYT? and the Port Authority harmless from all claims, Costs and liabilities, including

24
	

reasonable attorneys' fees arid costs, in connection with or arising out.cf any such lion or

25
	

claim of lien. The Carrier shall cause any such lienimposed on any Covered FaciLtisor.,

26
	

the TNAS thereinto be released of record by payment or posting of a.proper

27
	

thirty (30) days after written request by NYTP.. Nothing in this Section 6.7 ,sha1l.bçfld

PRA
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1
	

an ackiowledgement by the Port Authority that any Covered Facilities, are subject to the

	

2
	

placement of any such liens.

	

3
	

6.8	 Jnurance.

	

4
	

(a)	 The Carrier shall carry or cause to be carried general

	

5
	

liability insurance and comprehensive automobile liability insurance in an amount not

	

6
	

less than $2,500000 from an insurance company with an 	 rating or greater from

	

7
	

A.M. Best and a deductible not greater than $lOO,0OO which insurance shall name

NYTP and the Port Authority as additional insureds and. shall affirmatively hold

harmless NYTP and the Port Authority' for any activity by the Carrier in any Covered

	

10
	

Facility or anyone acting on behalf of the Carrier in connection with the TNAS in any

	

II
	

Covered Facility, and shall submit evidence thereof to IYTP and the Port Authority.

	

12
	

In lieu of,the foregoing, the Cartier shall provide evidence reasonably satisfactory to

	

13
	

NYTP of general liability insurance coverage and comprehensive automobile liability

	

14
	

insurance in amounts and with carriers ! 0flab1Y acceptable to NYT? and ,the. Port ....

	

15
	

Authority, which insurance shall name NYTP and the Port Authority as additional

	

16
	

insureds and shall affirmatively hold WiT? and the Port Authority harmless for any

	

17
	

activity by the Carrier in any Covered Facility or anyone acting onbehaif of the

	

18
	

Carrier in connection with the TNAS in any Coveted 'Facility.

	

19
	

(b)	 The said policy or policies of insurance shall also

provide or contain an endorsement providing that the protections afforded the Carrier

	

21
	

thereunder with respect to any claim or action against the Carrier by a third person

	

22	 shall pertain and apply with like effect to (1) any claim or action against the Carrier

	

23
	

by the Port Authority and (U) any claim or action against the Port Authority by the

	

24
	

Carrier, in each ease as though the Port Authority were a nrned Inured, but such

	

25
	

endorsement shall not limit, vary, change or effect the protectiàn afforded 'the Port

	

26
	

Authority thereunder as an additional inswed.
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I	 (c)	 Each policy of insurance required by this Section shall

2	 contain a provision that the insurer shalt not, without obtaining express advance

3	 permission from the General Counsel of the Port Authority, raise any defense

4	 involving in any way the jurisdiction of the tribunal over the person of the Port

5	 Authority, the immunity of the Port Authority or its Commissioners, officers, agents

6	 or employees, the governmental nature of the Port Authority or the provisions of any

7	 statutes respecting suits against the Port Authority.

	

8	 6.9	 jndnjficatio.

	

9	 (a)	 The Carrier shall protect, indemnify and bold NYT?., the

	

10	 Assignee and the Port Authority harmless from and against all liabilities, actions,

	

11	 damages, claims, demands, judgments, losses, costs, expenses, suits or actions and

	

12	 attorneys' fees, and will defend NYTP, the Port Authority and the Assignee in any

	

13	 suit, including appeals, arising out of information regarding and supplied by the

	

14	 Carrier which is furnished in connection with the Project Financing. This

	

15	 indemnification provision is for the 'p rotection of NYTP, the Port Authority and the

	

16	 Assignee, and shall not establish any liability to any other third parties,

	

17	 (b)	 it so directed 'by die Port Authority, the Carrier shall at its own

	

18	 expense defend any suit based upon any such claim or demand (even if such suit,

	

19	 'claim or demand is groundless, false' or fraudulent), and in handling such it shall not,

	

20	 without obtaining express advance permission from the General Counsel of the Port

	

21'	 Authority, raise any defense involving in any way the jurisdiction of the tribunal. over

	

, 22	 the person of the' Port Authority, the immunity of the Port Authority, its

	

23	 Commissioners, officers, agents or employees, the governmental nature of the Port

	

24	 Authority or the provisions of any statutes respecting suits against the Port Authority.

	

25	 6.10 Pealins With Third Parties. The Carrier shalt hot-have any

	26	 dealings with any other Person yIth' respect to the WAS other than N'ITP, and all contacts,

	

27	 commumc.tious, requests, demands, and other matters regarding the TNAS and the Carrier

O9t43O,C01	 24.



	

I
	

shall be solely with N?TP shall all go through NYTP. Notwithstanding the foregoing, if the

Carrier his made a written request or demand of NYTP and NYTP falls to respond to such

	

3
	

written request within thirty (30) days of additional written notice from the Carrier asserting

	

.4
	

that NYT? has (ailed to respond to such request, The Carrier shall have the right to

	

5
	

communicate with a third party to the extent required to obtain the information, rights or,

	

6
	

relief requested or demanded in such notice,

	

7
	

7. COYENANTS OE NYIP_

	S
	

it	 Inte 	 NYTP will not permit or suffer the installation

	

9
	

and existence of any improvement, equipment, and antenna or :brdt facility (including,.

	

10
	

without limitation, transmission or reception devices) upon any Covered Facility and/or, the

	

11
	

TNAS therein, if such improvement interferes with the use of the TNAS by the Carrier in. a

	

12
	

Covered Facility. The Carrier agrees to promptly resolve any interference problem which its

	

13
	

individual equipmentor personälty shall cause to any other users of the Covered Facilities

	

14
	

and/or the TNAS therein. NY'I'P shall promptly use commercially 'reasonable efforts--to..

	

15
	

resolve -any interference problems suffered by the Carrier in any Covered Facility as a result

	

16
	

of (a) any Participating Carrier's change in Its individual equipment or personalty, (b) any

	

17
	

Participating Carrier's failure to adhere to the Technical Standards, or (c) subsequent

	

18
	

additions to the TNAS in the'Coverd Facilities. The Carrier shall not be responsible for

	

19
	

resolving interference problems caused by its individual equipment or personalty as long as

	

20
	

such interference problems (i) relate to a Participating Carrier that obtains access to the

	

21
	

TNAS in such Covered Facility after the Carrier obtained access, and (U) the Carrier is

	

22
	

operating its equipment in accordance with the Technical Standards.

	

23	 •	 . 7.2	 1iiiea. Within (30) days following, the last date of

	

24
	

execution of this Agreement, NYTP ,shall, to the extent available, deliver to, the Carrier an

	

25
	

accurate copy of all current engineering reports, audits, surveys, plats, plans, blueprints an4

	

26
	

other drawings relating to the Covered Facilities and/or the TNAS therein..
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1
	

7.3	 npliance. NYT? covenants that all operations conducted by

	

2
	

NYTP in connection with the TNAS in all Covered Facilities will materially comply in all

	

'3
	

material respects with all applicable state, federal, county and local laws, codes, rules,

	

4
	

regulations, orders and directions. NYT? covenants and agrees that it will conduct its

	

5
	

operations in the future materially in accordance with all applicable laws, codes, rules,

	

6
	

regulations, orders and directions.

	

7
	

7.4 UnifQnttLpLPaymeot!. NYIP shall not accept payments in

	

8
	

kind or any other non-cash payments from any Participating Carriers with respect to the:fees

	

9
	

payabWby-such Participating Carriers. NYTP shall deal with the Carrier and the

	

10
	

Participating Carriers in good faith and on an arm's-length basis, and shall not provide

	

11
	

discounts, allowances,' credits or other non-cash benefits to the Participating-Carriers on a

	

12
	

discriminatory basis.

	

13
	

7.5	 Enioynienj. The Carrier, upon payment of all fees payable

	

14
	

hereunder and the performance of all of the covenants and provisions of this Agreement,

	

15
	

shall and may peaceably have, hold and enjoy its rights to use of the TNAS in the Covered

	

16
	

Facilities under this Agreement free of any act or claim of NYTP or anyone claiming by or

	

17
	

through NYTP.

	

18
	

7.6.	 pjnL NYTP covenants and agrees that title to all of the

	

19
	

Carrier's equipment installed at Points of Interface with TNAS in the Covered Facilities shall

	

20
	

be and remain in the Carrier. Within thirty (30) days of expiration or earlier termination of

	

21
	

this Agreement, the Carrier shall, under the supervision of NYTP, remove all of then

	

22
	

Carrier's equipment from such Points of Interface with TNAS in the Covered Pacilities at its

	

23
	

own cost and expense ' nd shall restore any area affected by such removal to its pie-existlng

	

24
	

condition." 'Notwithstanding the foregoing, the Carrier shall not .reniove.: any equipment, the

	

25
	

removal óf which 'would, in N?TP's reasonable opinion, damage or adverse ly interfere with

	

26
	

or affect any Participating Crier's participation in the TNAS. '•

4	
4
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1	 7.7	 BnvitojpentalJndethnity. NYTP will indemnify, protect,

2	 defend and hold harmless the Carrier from and against all claims, suits, actionscauses

3	 action, assessments, 'losses, penalties, costs, damages and expenses, including, without

4	 limitation, attorneys' fees, sustained or incurred by the Carrier pursuant to any federal, state

S	 or local laws, implementing regulations, common law or otherwise dealing with matters

6	 relating to the environment, hazardous substances, toxic substances and/or contamination of

7	 any type whatsoever released, disturbed or brought by NYTP to, in, upon or beneath the

8	 Covered Facilities.

9
	

7.8 Lnsurance. NYTP shalt carry or cause. to be carried general

10
	

liability insurance in an amount net less than Two Million Five Hundred Thousand Dollars

U
	

($2,500,000) from an insurance company with: an "A" rating or greater from A.M. Best and

12
	

a deductible not greater than One Hundxed Thousand Dollars ($100000).

13
	

7.9 Maintenance of TNM. NYTP covenants and agrees that it will

14
	

maintain the TNAS in each Covered 'Facility in accordance with the.Technical Standards and 	 - -

15
	

With Section 2.2 of this' Agreement. Prior to the Date of TNAS. Operatkon in each Covered

16
	

Facility, NYTP shall provide the Carrier with a schedule of routine maintenance and repair

17
	

with respect to the TNAS. in such Covered Facility. NYTP shall schedule future

18
	

maintenance of the TNAS, between the hours of 1:00 a.m. , and 5:00 a.m.. In the event that

19
	

NYTP fails to adhere to the maintenanäe and repair schedule provided to the Carrier, the

20
	

Carrier shall be entitled to perform, subject to the prior approval of the Port Authority,

21
	

routine maiptenance and repair with respect to the TNAS, at the Carrier's sole cost and

22
	

expense.	 .	 .

23
	

8. ACCESSAND.11TILIT1E

24
	

8.1	 Access at 613J1nes. The Carrier and its employees, agents,

25
	

and contractors shall have access to the Carrier's equipment lcated.ator on the TNAS infix.

26
	

Covered Facilities twenty-four (24) hours per. day, seven (7) days per week,- subject,

27
	

howeer, to the rules and regulations of the Port Authority.
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8.2	 litilities. The Carrier, shall be solely responsible for and shall

2	 promptly pay all charges for gas, electricity, telephone service, and any other utility service

3	 used by the Carrier in connection with the TNAS in the Covered Facilities, if required by

4	 NYT?, the Carrier will have a meter (or meters) installed at an appropriate area .(or areas) of

5	 the Covered Facilities for the Carrier's utility use, and the cost of such meter (or meters) and

6	 of installation, maintenance, and repair thereof will be the sole responsibility of the Carrier.

7
	

8.3	 Installation of Eqjpnient. The Carrier shall be responsible for

8
	

the installation and maintenance of equipment necessary to interface with the, TNAS in the

9
	

Cover1 Facilities. NYTP shall provide the Carrier with space at the Covered Facilities

10
	

sufficient to-allow for the installation, operation and maintenance of the Carrier's equipment,

11
	

and NYT? shall provide the Carrier with access to 'such space and to such utility services as

12
	

may be necessary in connection with the operation of the TNAS.

13
	

8.4	 Relocation. Upon NYTP's request and at NYTP's cost, the'

14
	

Caxrter shall relocate the Carrier's equipment in the event that NYTP deems it necessary to

15
	

use the area on which the Carrier's equipment is located for another purpose; provided that

16
	

the Carrier shall be provided with a comparable quality of coverage at such relocated space.

17
	

NYTP shall not request relocation of the Carrier's equipment solely for the benefit of another

18
	

Participating Carrier, except upon the request of the Port Authority. The site of such

19
	

relocation shall be by mutual agreement between NYTP and the Carrier. NYTF shall not

20
	

exercise Its right to relocate the Carrier's equipment more than three (3) times during the

21
	

term. of this Agreement unless such additional relocationi are made necessary , by

22
	

Uncontrollable Circumstances.

23
	

9. BEPRESENTAT1ONSAND WARRANTIES

24
	

- 9.1	 Müal Rre ntatot and Warranties. .NYTP and the Carder

25
	

represent and warrant 'as 10 its1f'and too e 'aiiothC that: .'	•'

' I 	 •'•''	 .'	 S
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I
	

(a)	 Each has all requisite power and aUthority to enter into

	

2
	

this Agreement, to engage in the transactions contemplated hereby, and to perform its

	

3
	

obligations hereunder in accordance with the terms hereof.

	

4	 (b)	 The execution, delivery and performance of this

	

5	 Agreement by it has been duly authorized by all necessary action, and its undersigned

	

6	 representatives or officers have been authorized by all necessary action to execute and

	

7	 deliver this Agreement on its behalf.

	

8	 (c)	 This Agreement constitutes a:legal, valid and binding

	

9	 obligation, enforceable against it in accordance with the terms hereof.

	

10
	

(d)	 There-are no legal or arbitral proceedings or any

	

11
	

proceedings by or before any governmental body, now pending or threatened against

	

12
	

it which, if adversely determined, could have a material effect on its financial

	

13
	

condition or operations, or could reasonably be expected to, have a materially adverse

	

14
	

effect on its ability to perform its obligations under this Agreement.

	

15
	

(e)	 The execution, delivery and performance by it of this

	

16
	

Agreement do not and will not (1) require any consent or approval of any person or

	

17
	

entity which has not been duly obtained (ii) violate any .provision of any statute,

	

18
	

regulation or rule presently in effect . having applicability to it (iii) result in a breach

of or constitute a default under any indenture or Loan or credit agreement or any other

	

20
	

material agreement, lease or instrument to which it is a party or by which it or its

	

21
	

properties thay be bound or affected, or (iv) result in,0r require the creation or

	

22
	

imposition of any lien upon or with respect to any of the propertiesnow owned or

	

23
	

hereafter acquiràd by it. .:. 	 ..

	

24	 :•'	 . (1)	 The. financial statements provided by each party to thó

	

25	 other party arc. true, correct and accurate in all material respects, fairly prësenteac

	

26	 party's properties, assets, liabilities, firancial position and results of op ration as of.
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I	 the respective dates and for the respective periods then ended, and have been prepared

2
	

pursuant to and in accordance with generally accepted accounting principles, subject,

3
	

in' the case of interim financial statements, to normal recurring year-end adjustments

4	 - applied on a consistent basis.

5	 9.2 Representations and Warranties of the Carrier. The Carrier

6	 represents and warrants to NYTP that except as disclosed on Exhibit ' 1B', the Carrier is not

7	 a party to any agreements, written or oral, with the Port Authority relating to or concerning

8	 the providing of Personal Wireless Services by the Carrier.

10.' CHANGES TO TNM

10
	

10.1 ProDosals. Either partymay propose changes in the design or

it
	

construction of the TNAS in any Covered Facilities by written notice to the other party.

12
	

Implementation of any change proposed by NYTP shall not require theprior approval of the

13
	

Carrier unless such change would have a material adverse effect on the Carrier, the

14
	

compatibility of its equipment with the TNAS, or its use of the TNAS in the Covered

15
	

Facilities, in which event such change shall not be implemented without the prior consent of

16
	

the Carrier (and the Carrier shall not unreasonably withhold or delay its consent). Upon

17
	

receipt of a proposed change order from a Carrier, NYTP shall assess the cost and feasibility

18
	

of implementing the proposed change. If the cost and feasibility are acceptable to NYTP and

.19
	

the Carier, then upon execution of an agreement providing for such change and for the

20
	

payment by the Carrier of capital and operating costs associated with the proposed change

2:1	 order, IjYTP shall, upon receipt of a notice to proceed from the Carrier, perform or

22
	

supervise the agreed upon change inaccordance With the plans, specifications and schedule

23
	

approved by the Carrier and NYTP. NYTP shall not unreaonably withhold or delay its

24
	

consent to any change proposed by the Carrier. The parties acknowledge that all such

25
	

proposed changes to the TNAS will require, the prior consent of the Port Authority in

26
	

accod.ice with the TNAS Agreement, It NYTP shall use Its commercially reasonable

27
	

efforts to ssi he Carrerinobtalñiüg'the -co nsent of the ?ortAuthórity with respect to, any

28
	

suchcqédchane............h	 :',.;	 .;. .
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10

11

12

13

14

15

16

17

19

20

21

22

23'

• 24

2.5

26

11. ONt)EMjAT1ON OF PREMISES

If any governmental, public body or other condemning authority takes, or if

NYTP transfers in lieu of such taking, all of the Covered Facilities and/or the TNAS therein

making it physically or financially infeasible for the Covered Facilities and/or the TNAS

therein to be used in the manner intended by this Agreement, the Carrier shall have the right

to terminate this Agreement effective as of the'date of the taking by the condemning party

and the fees required hereunder shall be prorated appropriately. If only a portion of the

Covered ,Facilities and/or the TNAS therein is taken, then this Agreement shall conthue and

the fees required under this Agreement shall be equitably adjusted.

12. LIABILITY AND Th11)EMNiTY

12.1 NUP Indemnity. NYTP shall indemnify and save the Carrier

hatmless from all claims (including costs or expenses of defending'against such claims)

arising from any brech of this Agreement by NYTP or any negligent act, negligent omission

or intentional tort of NYTP or NYTP's agents, employees, contractors, invitees or licensees

occurring during the term of this Agreement.

12.2 Carrier Indemnity. The Carrier shall indemnify and save NYT?

and the Port Authority harmles from all ' claims (including costs and expenses of defending

against such ctaims) arising from any breach of this Agreement by the Carrier, or any

negligent act, negligent omission or intentional tort of the Carrier or the Carrier's agepts,

employees, contractors, Invitees or licensees,cccurring during the term of this Agreement.

12.3 INALabilitv. NYTP's sole and exclusive obligation with

respect to the TNAS in the Covered Facilities shall be to repair , or replace any defective

portion or component of such ThAS. NYT? shall use commercially. reasonable effbrts to

repair or replace Any defective portion eompónentbf the. TNAS within v.,enty-four (24)

liour of notice from the Carrier. NY'FP's obligation 'wIth respect to the WAS shall not

cxndto.defctsOL4øjn3Cs caused by Uncontrollable Circumstances, and NYtP's

2

3

4

5
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I	 obligation to repair or replace aiiy defective components or portions-is in lieu of any and all

	

2	 warranties, written or al, statutory, express or implied including without limitation any

	

3	 warranty of merchantability or fitness for a prticular purpose. In no event shall NYTP be

	

4	 liable to the Carrier under this Ageement (including under Section 12 and this Section. 12.3)

	

5	 for incidental, special or consequential damages from any cause whatsoever unless such

	

6	 damages are directly and solely caused by the willful and intentional misconduct of NYTP.

	

7	 12.4 Survival, The provisions of this Section 12 shall , survive the

	

8	 expiration or termination of this Agreement.

13. DEFAULT

	

10
	

13.1 Effect of Breach b y the Carrier.

	

11
	

(a)	 The Carrier specifically recognizes that NYTP is entitled

	

12
	

to bring suit for injunctive relief or specific performance or to exercise other legal or

	

13
	

equitable remedies' to enforce the obligations and covenants of the Carrier. It is,

	

14
	

recognized that it is important to the successful operation of the TNAS in the Covered

	

15
	

Facilities that the Carrier fully comply with the terms and conditions of this

Agreement.

	

17
	

(b)	 In addition to, and without limitation Of the rights of

	

18
	

NYTP under. clause (a) above, upon the occurrence and during the 'continuance of a

	

19
	

Carrier Event of Default (as defined blow), NYTP may, by notice to the Carr1er

	

20
	

terminate this Agreement and declare all amounts payable by the Carrier under this

	

21
	

Agreement to be forthwith due and payable without presentment, demand, protest Of

	22
	

other formaiLties of any kind (except as expressly provided tn Section 13 1(c) below),

	

23
	

all of which are hereby expressly waived by the Carrier [Upon such termination by

	

24
	

NYTP, NYTP may draw upon the full amount of the Carrier LIC, it being

	

25
	

understood by the parties that termination of this Agreement by NYT? following an

	

26
	

Event of Default will not relieve ' -the'carrièrof

32
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1
	

shall be entitled to draw upon and retain the full amount of the Carrier LYC as partial

	

2
	

compensation for the damages suffered by NYT? as a result of the Carrier's breach

	

3
	

of this Agreement. The Carrier expressly acknowledges and agrees that the Carrier

	

4
	

shall have no right, claim or interest in or to the funds 1 if any, received by NYT?

	

5
	

under the Carrier L/C and that, notwithstanding NYTP'S receipt of funds under the

	

6
	

Carrier IJC, the Carrier shall remain liable for its remaining obligations under this

	

7
	

Agreement and for the damages suffered by NYTP as a result of the Carriers breach

	

8
	

of this Agreement.]

	

9
	

(c)	 Each of the following events shall constitute an event of

	

10
	

default (Carrier Event of Default") on the part of the Carrier:

	

11
	

(1) The persistent or repeated failure or refusal by the

	

12
	

Carrier to fulfill, substantially in accordance with this Agreement, all or any of

	

13
	

its obligations, except payments of money, under this Agreement, provided:

	

14	 (A) NYTP shall have given written notice to

	

15	 the Carrier specifying such failure or refusal to fulfill such obligations;

	

16	 and

	

17	 (B)	 the Carrier shall not have remedied such

	

18	 failure within thirty (30) days from the date of such notice, or if such

	

19	 failure is not capable of being remedied within such. thirty (30) day

	

20	 period, the Carrier shall not have commenced such remedy within such

	

21	 period and diIiently pursued such remedy until such obligation or

	

22	 obligations have been fulfilled but, in any case, such failure shall.

	

23	 become a Carrier Event, of Default within ninety (90) days after such

	

24	 '.	 notice; or	 ••'
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(ii) Failure on the part of the Carrier to pay any amount

	

2	 required to be paid to NYTP under this Agreement within ten (10) days after

	

3	 receipt of notice from NYTP that such amount is due and payable; or

	

4	 (iii)(A)	 the Carrier's being or becoming bankrupt

	

5	 or ceasing to pay its debts as they mature or making an arrangement with Or

	6	 for the benefit of its creditors or consenting to or acquiescing in the

	

7	 appointment of a receiver, trustee or liquidator for a substantial part of its

	

S	 "	 property; or

	

9	 (B)	 a bankruptcy, winding-up, reorganization,

	

10	 insolvency, arrangement or similar proceeding instituted by or against

	

11	
S	 the Carrier under the laws of any jurisdiction, which proceeding has

	

12	 not been dismissed within ninety (90) days, or

	

13	 (C)	 any action or answer by the.Carrier

	

14	 approving of, consenting to, or acquiescing in, any such proceeding.

	

15
	

13.2 gffect of Breach b y NYT?.

	

16
	

(a)	 NYT? specifically recognizes that, the Carrier is entitled

	

17
	

to bring suit for injunctive relief or specific performance or to exerCise other legal or

	

18
	

equitable remedies to enforce the obligations.and ovenants of NYT?. It is

	

19
	

recognized that it is important to the successful operation of the TNAS In the Covered

	

20
	

Facilities that NYT? fully comply' with the terms and conditions of this Agreement.

21
	

(b)	 !naddltion , toand without limitation of the rights of the

22
	

Carrier under clause (a) above, upon the occurrence 'and during the continuance of an

23
	

NYTP event of Default (as defined below), the Carrier shall be entitled to take any'

24
	

actions as may be reasonably necessary or appropriate to cause NYTP to become in

25
	

compliance with àe terms of this Agreement..
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1	 (c)	 Each of the following events shall constitute an event of

	

2	 default ("NYTP Event of Default) bu the part of NYT?:

	

3	 (I) The persistent. or repeated failure or refusal by

	

4	 NYTP to fulfill, substantially in accordance with this ,Agreement, all or any of

	

5	 its obligations under this Agreement, provided:

	

6	 (A)	 The Carrier shalt have given written notice

	

7	 to the NYT? specifying such failure or refusal to fulfill such

	

8	 obligations; and.

	

9
	

(B)	 NYTP shall not have remedied such failure

	

10
	

within thirty (30) days from the date of such notice, or if such failure is

	

11
	

not capable of being remedied within such thirty (30) day period,

	

12
	

NYTP shall not have commenced such remedy within such period and

	

13
	

diligently pursued such remedy until such. obligation or obligations have

	

14
	

been fulfilled; or

15.

16 -

17'

18

19

20

21

22

(ii) (A)	 NYTP's being or becoming bankrupt or

ceasing to pay its debts as they mature or making an arrangement with or for

the benefit of its creditors or consenting to or acquiescing in the appointmànt

of a receiver, trustee or liquidator for a substantial part of its property; or

.(B) ' a bankruptcy, winding-up, reorganization,

' insolvency, arrangement or similar proceeding instituted by or against-

NY'!'!' under, the laws of any jurisdiction, which proceeding has not

been dismissed within ninety (90) days, or

23	 (C) any action or answer by NYTP approving

24	 ,	 , of, consenting to, or acquiescing In, any such proceeding.
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2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

*	 20

21

13.3 Termination. R1gM.

(a) The Carrier may, upon not less than ninety (90) days

written notice to NYTP and the Port Authority, terminate this Agreement foLlowing

an NYTP Event of Default (provided that all applicable notice requirements have been

met, and all applicable cure periods have expired without cure, as set forth in

Section 13.2(c) above), effective as of the date specified in such notice. Upon

termination by the Carrier, all obligations and liabilities of the parties under this

Agreement shall cease and terminate, and neither party shall have any further duty,

obligation or liability under this Agreement, provided, however, that NYTP shall

have a continuing obligation to insure that the Carrier can recover its equipment from

each of the Covered Facilities within ninety (90) days of termination by the Carrier.

(b) At any time during the term of this Agreement, the Carrier

shall have the right to terminate this Agreement, without regard to whether an NYTP

Event of Default has occurred, on not tess than One hundred eighty (180) days prior

written notice to NYTP and the Port Authority. Upon such termination without

cause, the Carrier shall pay to NYT? a termination fee (the"Termination Fee"),

àalculated as follows:

(i) All fees payable bythe Carrier under This Agreement

during the prior twelve (12) month period shall be added together (or, If this

Agreement has not been in effect for more than twelve (12) months, such

amount shall be fixed at' _).	 S

	22	 (ii) The amount determined in accordance with .(b)(0

	

23	 above shalt be multiplied by the number of years remaining in the Initial Term

	

24	 of this Agreement (and pro-rated for any pattial years).

	

25	 (iii) The sum determined in accordance with (b)(ii)
	ii 26
	 above shall be considered to 6e a series of equal payments to be made on a
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1	 quarterly basis on tlie last day of each lanuary, April, July and September

	

2
	

(and, in the event the expiration date of this Agreement In effect prior to its

	

3
	

termination without cause is not scheduled to occur on the last day of one of

	

4
	

the foregoing calendar quarters, the last such payment shall be appropriately

	

5
	

pro-rated based on a ninety-one (91) day . calendar quarter), and the present

	

6
	

value of the series of payments shall be determined using a discount rate of

	

7
	

five percent (5%) per year. The amount of the Termination Fee shall be a

	

8
	

lump sum payment equal to the present value of such stream of payments.

	

9
	

(e)	 Within thirty (30) days of any termination of this

	

10
	

Agreement for any reason whatsoever, the Carrier shall remove any of its equipment

	

11•
	

in any Covered Facilities pursuant to Section 7.6 hereof. Further, as of 5:00 p.m. on

	12
	

the date this Agreement is terminated, the Carrier shall not be permitted to participate

	

13
	

in or offer Personal Wireless Services through the TNAS. Upon any violation of this

	

14
	

provision by the Carrier, NYT? shall be entitled to liquidated damages in the amount

	

• 15
	

of $0.20 per each MOU accruing after such time on the TNAS by a customer of the

	

16
	

Carrier.

	

17
	

14. MISCELLANEOUS

	

'S
	

14.1	 tdementsf Disputes. The parties will attempt.in  good faith to

	19
	

resolve any and all controversies of every kind and nature between the parties to this

	

20
	

Agreement arising out of or iriconnection with the existence, construction, validity,

	

21
	

interpretation or meaning, performance, non-performance, enforcenent, operation, breach,

	

22	 cntlnuance or termination of this Agreement (each, a Dispute") promptly by negotiations

	

23
	

between senior executives of the parties whà have authority to settle the Dispute (and who do

	

24
	

not have direct responsibility for administration of this Agreement). The. disputing party

	

25
	

shall give the other party written Noticeoithe Disput Within twenty (20) days after

	

26
	

receipt of said Notice, the receiving party shall submit to the other a written response. The

	

27
	

Notice and response shall Include (a) a statement of each party  position and a summary of

	

I	 4..

	28
	

the evidence and arguments supoçting its position, and (b) the name and . title ofthe
•	 __.iq.;	 ?.•	 .	 .	 .	 .
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1	 executive who will represent that.party. The executives shall meet at -a mutually acceptab1le

	

2
	

time and place within thirty (30) days of the date of the disputing party's Notice and

	

3
	

thereafter as often as they reasonably deem necessary to exchange relevant information and

	

4
	

to attempt to resolve the Dispute. If the ,matter has not been resolved within sixty (60) days

	

5
	

of the disputing party's Notice, or if the party receiving said Notice will not meet within

	

6
	

thirty (30) days, either party may initiate mediation of the controversy or claim in accordance

	

7
	

with the Center for Public Resources Model Procedure for Mediation of Business Disputes.

	

S
	

If the Dispute has not been resolved pursuant to the mediation procedure within sixty (60)

	

9
	

days of the initiation of such procedure, or if either party will not participate in a mediation,

	

10
	

the Dispute shall be submitted to arbitration in accordance with the rules of the American

	

11
	

Arbitration Association. The parties further agree that any arbitration conducted pursuant to

	12
	

this Section 14.1 shall be held in New York, New York beforea panel of three arbitrators,

	13
	

one selected by NYT?, one selected by the Carrier and the third selected, by the arbitrators

	

14
	

selected by the parties. Each such arbitrator shall be involved in and familiar with the

	

15
	

telecommunications industry. Notwithstanding the above, the Carrier's obligations shall

	

16
	

continue to be paid and the prohibition of the right of offset will continue to be in force. All

	

17
	

deadlines specified in this Section 14.1 may be extended by mutual agreement. The

	18
	

prevailing party in any Dispute shall be entitled to reimbursement for its costs, including

	

19
	

without limitation attorneys' fees and expenses. The parties shall allow the Port Authority,

	

20
	

at the Port Authority's option, to participate in any Dispute resolution proceeding, but the

	

21
	

Port Authority shall not bea part)' to thii such proceeding 'and shall not be bound by any

	

22
	

decisionrendered. Notwithstanding the preceding binding arbitration provisions, the parties

	

23
	

acknowledge and agree that either party shall have the right to proceed in any court of proper

	

24
	

jurisdiction to exercise orprosecute equitable rights and remedies including 'injunctive relief,

	

25
	

temporary restraining orders, and other remedies of an equitable nature.

	

26
	

14,2 AssinabTlIty and Transferabi]j

	

27	 (a)	 No assignment of this Agreement for the purpose of

	

28	 administering the TNAS and no transfer of the obligations of aity party shall be

	

29	 authorized or permitted,, except that
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1
	

(i) NYTP, with the prior written consent of the Port.

	

2
	

Authority, may assign or pledge this Agreement to any Assignee in relation to

	

3
	

the Project Financing and any such Assignee may assign or pledge the same in

	

4
	

connection therewith;

	

5
	

(ii) NYTP may assign any or all of its rights and

	

6
	

transfer any or all of its obligations hereunder to any Person who succeeds to

	

7
	

the business operations of NYTP (provided that such assignment may not be to

	

8
	

another Participating Carrier unless the Carrier has consented. to such

	

9
	

assignment); and

	

.10
	

(Iii) In accordance with Section 14.2(e) below, the

U
	

Carrier may, assign its rights under this Agreement, and, in addition, for

	

12
	

collateral security purposes only, Carrier's primary secured lender, provided

that any such assignment, and the exercise of any rights by such secured

	

14
	

lender, shall not relieve the Carrier of any of its obligations under this

	

15
	

Agreement, and all rights of and actions taken by such secured lender shall in

	

16
	

all respects-be under and subject to the TNAS Agreement, the rights of the

	

17
	

Port Authority, and the rights of the provider(s) of the Project Financing.

	

18
	

(b) , - The Carrier hereby consents to (i) the assignment of this

	

19
	

Agrecmónt by NYTP to any Assignee, 'and 'by any Assignee to any other Assignee, as

	

20
	

security-in connection with the Project Financing and '(ii) any subsequent assignment

	

21
	

or traiisfer of this Agreement by any Assignee upon and after the exercise of its rights

	

22
	

and enforcement of its remedies under any documents evidencing such Project

	

23
	

Financing, at law, 'in equity or otherwise.' 	 '	 '

	

24	 •	 ...• .	 , . (C)
	 In the event of any such assignment, the Carrier agrees

	

25
	

that, following wriuennoflce from any Assigiec that an event of default by NYT'

	26
	

shall have occurred sand be continuing under th&documents evidencing the Project

	

27
	

Financing, the Carrier (i) shall make all payments, if any, due and to become due
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1
	

from It to NYTP I under or in connection with this Agreement directly to such

	

2.
	

Assignee at such address as may be specified in writing by such Assignee, (ii) shall

	

3
	

perform all terms and conditions of this Agreement for the benefit of such Assignee,

	

4
	

(ill) agrees that such Assignee shalt be entitled to exercise any and all rights of

	

5
	

NYT?, in accordance with the terms of this Agreement, and the Carrier shall comply

	

6
	

in all respects with such exercise and (iv) agrees that all representations made by the

	

7
	

Carrier are for the benefit of, and may be relied upon by, such Assignee; provided

	

8
	

that the foregoing obligations of the Carrier are conditioned and contingent upon any

	

9
	

such Assignee agreeing to recognize and not disturb the Carrier's rights under this

	

10
	

Agreement as long as the Carrier complies with Its obligations and duties hereunder.

	

11
	

In addition, in such an event of default under the project financing documents, the

	

12.	 Carrier and NYTP agree that (x) this Agreement shall not be amended, supplemented

	

13
	

or otherwise modified without the prior written consent of the Assignee and (y) any

1
	

matter requiring the consent of NYTP under this Agreement shall also require the

	

15
	

consent of the Assignee.

	

16	 . (d)	 Promptly at NYTP'S request, the Carrier shall execute

	

17	 and deliver, and shall assist in facilitating the execution and delivery of, all documents

	

18	 reasonably requested by NYTP or any of its lenders, including but not limited to

	

19	 estoppel certificates and subordination and nondisturbance agreements.

	

20
	 •	

..	 (c)	 The Carrier shall not assign or transfer this Agreement

	

21
	

or any of the Carrier's rights, duties or obligatiobs hereunder without the prior

	

22
	

'written -consent of NYTP and the Port Authority, which consent shall not be

	

23
	

unreasonably withheld or delayed; provided, however, that the Carrier shall be

	

24
	

• permitted to assign this Agreement to any parent ) subsidiary, or affiliate under

	

25
	

common control, or to any entity that acquires fifty-one percent (5 1 %) or more of the

	

26
	

Carrier's outstanding capital stock or of the Carrier's assets, as long as the Carrier

	

27
	

remains bound by all of the Carrier's duties and obligations under this Agreement

28,	 following such assignment. Notwithstandin,g the foregoing, in the event of an

	

29
	

assignment of tIis Agreement to a successor to the bkisiness ' op^ratloni df' the CarrIer

U
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I
	

the Carrier shall be released from further liability under this Agreement at the end of

	

2
	

the three (3) year period following assignment of this Agreement as long as (1) the

	

3
	

assignee has been approved by NYTP and the Port Authority (which approval shall

	

4
	

not be unreasonably withheld or delayed), and (ii) such assignee has complied with all

	

5
	

of its duties, obligatiâns and liabilities under this Agreement during the three (3) year

	

6
	

period following such assignment; The Carrier acknowledges and agrees that any

	

7
	

fundamental transaction. involving the Carrier, including a merger, consolidation or

	

8
	

similar transaction, will not operate to affect in any way the Carrier's obligations

	

9
	

under this Agreement, regardless of the entity surviving such transaction. The

	

10
	

Carrier further acknowledges and agrees that any fundamental transaction involving

	

11
	

the Carrier and another, Participating Carder, including a merger, consolidation or

	

12
	

similar transaction, likewise will not affect or impair in any manner the Carrier's

	

13
	

duties and obligations under this Agreement, nor will it affect or impair any similar

	

14
	

agreement to which such other Participating Carrier is a party.

15' 14.3 Waiver Not , to be Construei. No waiver by NYTP. or the

	

16	 Carrier of any term or condition of this Agreement shall be deemed or construed as a waiver

	

17	 of any other term or condition, whether the same or of a different section,, subsection,

	

18	 paragraph, clause or other, provision of this Agreement. The failure of either party to insist

	

19	 in any one or more instances, upon strict performance of any of the terms, covenants,

	

20	 agreements or conditions in this Agreement shall not be considered to be a waiver or

	

21	 relinquishment of such term, covenant, agreement or condition, but the same shall continue

	

21	 in full force and effect.

	

23
	

14.4 Amendments. This writing represents .the eiitre agreement

	

24
	

between the parties. The terms and provisions of this Agreement may not be. amended,

	

25
	

supplemented, nodified or waived, except by an instrument in writing, authorized and

	

26
	

executed by N'YTP and the Carrier and consented to by the Port Authority. Any'such,

	

27
	

amendment, supplement, modification or waiver entered Into, executed and delivered in

	

28
	

accordance with the provisions of this Section shall be binding upon the parties to this

	

29
	

Agreement.	 .	 ..	 . .	 .
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1	 14.5 D!piicate Or1gjs. This Agreement may be executed in

	

2	 separate counterparts, any of which shall be regarded for all purposes as duplicate originals.

	

3	 14.6 Severability. In the event any provision or any part of a

	

4	 provision of this Agreement shall be held invalid or unenforceable by any court of competent

	

5	 jurisdiction, provided it does not materially alter the substance of the . agreement between the

	6	 parties, such holding shall not invalidate or render unenforceable any other provision or part

	

7	 of a provision hereof,

	

8	 14,7 Notices.  All notices or demands are deemed to have been given

	

9	 or made when delivered in person or mailed by certified, registered, or express malt, return

	

10	 receipt requested or provided, or when delivered by overnight courier service providing

	I 	 verification of-delivery, postage prepaid, and addressed to the applicable party as follows:

	

12
	

NYT?:	 New York Telecom Partners, LLC

	

13
	

World Trade Center

	

14
	

New York, New York 10048

	

15
	

Attention: Mr. Richard I. DiGeronimo,

	

16
	

President

	

17
	

Carrier:
18
19

	

20
	

Attention; -

21 -	 A party may change the address to which any notice or demand may be given, by written

	

22	 notice to the other party.

	

• 23
	

14.8 Use of Confidential lnfprniatioji. Any specifications, drawings,

	

24
	

sketches, tapes, models, samples, toots, computer programs, technical informatiofl, or

25 - confidential business information or data, written, oral or otherwise (hereinafter called

	

26
	

hlnformatlonN)furnished by the parties to one another hereunder shall remain the property of

27
	

the supplier of such information All copies of such information in written, graphic or other

	

28
	

tangible form shall be returned td the supplier upon request, except for a single archival
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I
	

copy. If clearly marked as confidential, and unless such Information was previously known

	2
	

to the recipient to be free -from any obligation to keep it confidential or until it has been or is

	

3
	

subsequently made public by the supplier or a third party, without breach of any Obligation

	

4
	

of confidentiality, it shall be treated as confidential by the'recipient, and shall be used by the

	

5
	

recipient only in connection with fulfilling the obligations of the recipient that arise pursuant

	

6
	

to this Agreement, unless the prior Written consent of the supplier is obtained. Orally

	

7
	

disclosed Information shall be reduced to writing within twenty (20) days of disclosure and

	

8
	

marked as confidential. Such Iitfotmatio,i shall only be distributed to those employees who

	

9
	

have a need to know. Each party shall treat the other's Information in accordance with a

	

10
	

standard of care reasonably calculated to prevent inadvertent or accidental disclosure and

	

11
	

consistent with the level of care provided by the recipient with respect to its own confidential

	

12
	

information. Each'party shall promptly notify the other.party upon receipt of any subpoena,

	

13
	

order, or other judicial notice with respect to any Information and shall allow the other party

	

14
	

to become involved in any proceeding relating to the disclosure of any , such Information.

	

15
	

Nothing herein shall be construed as waiving the right of any party to require the other party

	

16
	

to execute a written non-disclosure agreement, containing reasonable additional terms and.

	

17
	

conditions, prior to the supplying of particular confidential Information from time-to-time.

	18
	

The parties acknowledge that Information furnished to the Port Authority in connectIon with

	

19
	

this Agreement or the TNAS Agreement may be subject to disclosure under the Port

	

20
	

Authority's freedom of information policy.

	

21
	

14.9 Publicity.

	

22
	

(a) The Carrier agrees to submit to NYT? and to the Port

• Authority for written approval all advertising, sales promotion, press releases and

	

24	 other publicity matters relating to the products furnished or the services ierformed by

the Carrier pursuant to this Agreement or relating to the Carrier's participation in the

	

26
	

TNAS 'or the Cattier's offering of Personal Wireless Service to its customers in the

	

27
	

Covered Facilities, or whereby NYTP's name. or marks are mentioned or language

	

2$
	

from which the connection of said name or marks may be inferred or implied, and the.

	

29
	

Carrier further agrees not to publish or use such advertising, sales promotions press
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1	 releases, or publicity matters that mention NYTP or the Port Authority without such

2	 prior written approval. Such approval shall not be unreasonably withheld or, delayed

3	 by NYTP.

4	 (b) NYTP agrees to submit to the Carder for written approval

5	 all advertising, sales promotion, press releases and other publicity matters relating to

6	 the TNAS in the Covered Facilities whereby the Carriers name or marks are

7	 mentioned or language from which the connection of said name or marks may be

S	 inferred or implied, and NYTP further agrees not to publish or use such advertising,

9	 Wes promotions, press releases, or publicity matters without such prior written

10	 approval. Such approval shall iLovbe unreasonably withheld or delayed by the

11	 Carrier.

12
	

14.10 Uncontrollable Circumstances. NYTP shall not be liable for

13
	

any delays in performing its obligations under this Agreement if such delays are due to

14
	

Uncontrollable Circumstances. In the event of any such delay, NYTP shall be given :a

15
	

reasonable period of time in which to complete the performance of its obligations.

16
	

14.11 Affirmative- Action. The Carrier assures that it will undertake

17
	

an affirmative action program as required by 14 CFR Fart 152, Subpart £, to ensure that no

18
	

person hall on the grounds of race. creed, color, national origin,, or sex be excluded from

19
	

participating in in'y employment actWitiescovertd in 14 CM Part 152, 'übpart E. The

20
	

Carrier assures that 'no person shall be excluded on these grounds from participating in or

21
	

receiving the services or benefits of any program or activity covered by this subpart. The.

22
	

Carrier assures that it will require that its covered suborgnizations provide assurances to the

23
	

Carrier that they similarly will undertake affirmativó action programs . and that-they will

24
	

require assurances from their suborgartizations, as required by 14 CFR Part 152, Subpart E,

25
	

to the same effect. 	 ...	
.	 .
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14.12 ton-Discrimination.

2
	

(a)	 Without limiting the generality of any of the provisions of the

3
	

Agreement, the Carrier, , for itself,. its successors in Interest, and assigns, as a part of the

4
	

consideration hereof, does hereby covenant and agree that (i) no person, on the grounds of

5
	

race, creed, color, sex or national origin, shall be excluded from participation In, denied the

6
	

benefits of, or be otherwise subjected to discrimination in the use of the System by the

7
	

Carrier, (ii) in the construction of the System and the furnishing of services thereon by the

8
	

Carrier, no person, on the grounds of race, creed, color, sex or national origin, shall be

9
	

excluded from participation in, denied the benefits of. or otherwise be subject to

10
	

discrimination, (lii) the Carrier shall use the System In compliance with all other-

11
	

requirements imposed by or pursuant to . Title 49, Code of Federal Regulations, Department

12
	

of Transportation, Subtitle A, Office of the Secretary, Part 21, Non-discrimination in

13
	

Federally-assisted programs of the Department of Transpôrtation-Effectuation of Title VI of

14
	

the Civil Rights Act of 1964, and as said Regulations may be amended, and ' any other

15
	

present or future laws, rules, regulations, orders or directions of the United States of

16
	

America with respect thereto which frém time-to-time, may be applicable to the Permittee's

17
	

operations at any Port Authority airport, whether by reason of agreement between the Port

18
	

Authority and the United States Government or otherwise.

19	 (b)	 The Carrier shall include the provisions of paragraph (a) of this

20	 Section in every agreement it may make pursuant to-which any Person, other than the

21	 Carrier, .operates any facility at any Port Authority airport providiqg services to the public

22	 and shall also include therein a provision gianting. the Port Authority a' right to take such

23 	 action as the United States may direct to enforce such covenant.

24,	 (c)	 The Carrier's non-compliance with the provisions of this Section

25
	

shall constitute a ' rnaterial breach of this Agreement. In the event of thebreach by the

26
	

Carrier of any of the above non-discrimination provisions, the Port Authority may take

27
	

appropriate action to enforce compliance; or in the event such noncompliance shall continue

28
	

for aeriod of twenty (20) days after receipt of written not=''from the Port Authority, the
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I
	

Port Authority shall have the right to direct NYTP, to terminate this Agreement with the same

	

2
	

force and effect as a termination under Section 13.1, or may pursue such other remedies as

	

3
	

may be provided by law; .ad as to any or all the foregoing, the Port Authority may take

	

4
	

such action as the United States may direct.

	

5	 (d)	 The Carrier shall indemnify and hold harmless the Port

	

6	 Authority fromany claims and demands of third persons, including the United States of

	

7	 America, resulting from the Carrier's nor-compliance with any of the provisions of this

	

8	 Section. and the Carrier shall reimburse the Port Authority for any loss or expense incurred

	

9	 by .reason of such non-compliance.

	

10	 (e)	 Nothing contained in this Section shall grant or shall be deemed

II,	 to grant to the Carrier the right to transfer or assign this Agreement, to make any agreement

	

12	 or concession of the type mentioned in paragraph (b) hereof, or any right to perform any

	

13	 construction at any Port Authority Facility.

	

14	 14.13 Third Party Reneficiaty. It is hereby acknowledged and agreed

	

15	 that the Port Authority shall be a third party beneficiary of this Agreement, including,

	

16	 without limitation, those provisions of this Agreement containing specific refetences to the

	

17	 Port Authority

	

18	 14.14 Port Authority, The covenants set forth In Section 6.5 and 7.3

	19	 f this Agreement shall not be construed as a submission or admission by the Port Authority

	

20	 that any of the governmental laws, rules, regulations and orders referred to therein are or

	

21	 shall be applicable to the Port Authority.

	

22	 14.15 ,Governjngjaw and Remedies, This Agreement will be

	

23	 governed by the laws of the State of New York The rights and remedies stated in this
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I	 Agreement are not exclusive and the parties, in the event of a breach of this Agreement or a

	

2	 dispute, are entitled to pursue any of the remedies provided in this Agreement, by law or by

	

3	 equity,

	

4	 IN WITNESS WHEREOF, the Carrier and NYTP have signed this

	

S	 Agreement as of the date and year first above written

	

6	 NEW YORK TELECOM PARTNERS, LLC

By
	8	 Name: Richard L DiGeronimo

Title: President

	

10	 Tax ID No.: 13-3965047

	

Ii	 (NAME OF CARRIERJ

	

12	 By_________

	

13	 S	 Name:

	

14	 Title:

00/91430.001	 47



I	 Exhibits

2	 Exhibit HA	 Description or TNAS

3	 Exhibit 13'	 -	 Existing Contracts

4	 Exhibit C"	 -	 Port Authority Facilities

5	 Exhibit D U	-	 Specifications and Minimum System Capacity

6	 Exhibit E"	 Technical Standards

7	 Schedules

$	 Schedule 2,7(a) Holland Tunnel
9	 Schedule 2.7(b) Lincoln Tunnel

10	 Schedule 2.7(c) - JFK Airport
11	 Schedule 2.7(d) - LaGuardia Airport
12	 Schedule 2.7(e) Newark Airport
13	 Schedule 2.7(t) - World Trade Center Concourse
14	 Schedule 2.7(g) - Port Authority Bus Stations
15	 Schedule 2.7(h) PATH Stations
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Description ÔfTNAS

Telecommunications Network Access System (TNAS) Description

Iu2n

In response to a Port Authority request for proposals C 1RPP') to develop their wireless rigl1t5f.way,
NYTP has proposed a wireless Telecommunications Network Access SystenL The TNAS has been.
designed to serve wireless. communications services cuziently. in use and emerging wireless services
planned for use in the areas of New York and New Jersey served by the Port Authority. In the process of
irnplerneniatio; the TNAS will enhance certain misting wireless services and provide aplatfonn for the
introduction of new services, as wcU as providing the cippothmiey to ftcilitatc in-kind services to the
benefit of the Port Authoriry. The ThAS is desigoed to provide a sing!; càmprchcnsivc wireless-

Unications access system for the Port Authority 'and ,commercial.'service providers to better serve
tenants, patrons' and visitors as *ey inhabit, roam or arc transported through the Port Authoikv facilities.

The Essential Requirements

Subscriber satisfaction is the fundamental and wsmtial requirement. Above' ground, meeting that
requfretnerte is the sole responsililky of the senioo providers when they coexist in and share the same
riatuil RF enviromnent i.e. the service providers have a "level playing field". The essential requirement
Of the provider of the artificially created RF environment required to serve the underground =d,
areas of the Port Authority's facilities is to maintain that level playing c!d. To do that, the distribution
backbone for the Port Authority's enclosed areas must be broadband and wireless comnmmcaiions'
tecimologyneutral,.	 .

This distribution backbone must provide cost effective,, equal access to mnhiple service providers of
CUIIt ind, emerging RF technologies, and 'also must bcàble .to accommodate usage growth projections'
(capacity). In addition, the axtiEcial creation of a broadband RP cn'viromnent that wilY. suppöit ±nnitiple

in conned areas requires R.F isolation between services to avoid generating unwanted inter
service interference. Furthermore, service users must be able to traverse the Port Authority's fiunilities
without inteniiption of eomnrnnicacions service (}ind ofi).

The CkXflfltS of tecbnoloy neuiral service isolation, and seamless band off combined with being
broadband and capable of adding capacity are the resulting' esseutial requirements for the TNAS.
Satisfying those requireiiients wilt yield customer satisfaction at both the service provider and user levels,
resulting in the optimization of mvezue potentiaL The bottom line Is that better service kadsto more
customers that yield greater revenue. " 	 S	 ' 	 •'	 . 	 - '

MxbM
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EXHIBIT B

1. Space Permit, made as of May I t 1993, by and between
the Port Authority and New York SMSA Limited Partnership,
predecessor-in-interest to Bell Atlantic Mobile Inc., bearing Port
Authority Permit fib. WTTC-P-8B-C 000, granting a privilege to use
and occupy space in the World Trade-Center.,

2.. Agreement of Lease, mae as 0fJune. 1994, by and
between the Port Authority and Cellular Telephone Company d/b/a
Cellular One, predecessor-ininterest to AT&T Wireless Services,
bearing Port Authority Lease No. LT-211, for premises in the
Lincoln Tunnel,

3. Agreement of Lease,, made as of September 30, 1994,
by and. between the Port Authority and New York SHSA Limited
Partnership, predecessor-in-interest to Bell Atlantic Mobile Inc.,
bearing Port Authority Lease No, LT-212 for premises in the Lincoln
Tunnel.

4. Agreement of Lease, made aq of December 29, 1994 0 by
and between the Port Authority and Cellular Telephone Company d/b/a
Cellular One,'predecessor-in-interest to AT&T wireless Services,
bearing Authority Lease No. L-Q4-118, for premises. in the
Holland Tunnel.

S. Agreement of Lease, made as of December 31, 1994, by
and between the Port Authority and New York SMSA Limited
Partnership, predecessor-in-interest to Bell Atlantic Mobile Inc.,
bearing Port Authority. Lease No. Lc?1-119 for pDemises in.the
Holland TUnnel.	 .	 .

6.	 Agreement of Lease, made as of September. 25, 1995,
by and, between the Port - Authority and New York SMA Limited.
Partnership, predecessor- in- 	 to Bell Atlantic MQbiLe
bearing Port Authority Lease No,,.L9T-543 for premises in the Port
Authority Bus Tërmjnál.



EXF1IIilT

Port AuthoFailies

LrVeY List of Facilities Recuirin! Im proved Wireless Coverj

LaGuardia Airport public terminal areas.
• IFX Airport: public tenuinal areas.
• NcskAiiport public tenrdnal areas.

Holland Tunnel road tunnels.
Lincoln Tunnel road tunziels.

• GW Bridgc Bus Siaon public terminal areas.
• PoAuthority Bus $taton. public terminal areas.
• PATH Tthu underroun4 public station areas and train interiors Ck turnàl).
• World Trade Center. Bnildins3 Concourse wd public commercial areas.

I

I.

Confidential
	 N1P



•	 Road Ttthnes and Bus Tethats

PORT AUTHORITY OF NY&NJ FAcILrrycHARACTERSTCS

P4oItandTunf

Generet -	 Tiaflic -
2 Tubes	 --	 TJ	 43,327	 .Eaathcnd Weekday Average

20 Foot Roadway (each tuba)	 43923	 Eastbound saturdayAve!age
85Q0 Feet tong	J41 ,450'	 Eastbound Sunday Average

Structurex	 Length	 Cross Section

LjaaWn Tunnel	 S

- 	 General Traffic.
3 Tubes	 554545 .' EaunWeekdayIveg

21 Foot Resdway (Each tuba) 	 £3,405	 Easthowd Saturday Averig
Z900 Feet Leng	 4e,04$	 Eatbomd Sunday Average

Stnzctares	 Length	 Crdss. Section

(Feet)	 (SqJeet)

E

'Tube,

d Tube 7,900 616
be 7,900 616

Total Length - . 2,700 Fiet

finEge Washlrrnton Brfdq & Sys Stat!q 	 .	 .

-	 enera1	 S	 .
Traffic

•	 .2Bridge Levels .	 129,50 - Esstbcund Weekday Average

•	 1,019 8fte wkIU, (Feet)	 121 ,Zfl	 Eastbound, Saturday Average.
• 4.760 Sddge Length (Feet)	 - 119,124	 Eastbound SurdayAverage

6us.Staffcn	 - 12,500	 Typtoa1Weakday6uSP*sSer3'

- : wwtiShape	 Area

	

PutheuTenibf	 •	 •	 •

	

9-	 9

	

General	 •	 •	 .	 •
-- - 

Terminal Levels	 •	 sus F=Vffs178.000 	 Typkwwiekday
800 Feet 1.ong'	 •	 • :.	 .1,3CO3*00. 	 Arawal Outbound Telephone Calls
450 Feet Wide •	•	 Movemeta
30 RaW, Eating, Public Services 	 138,000	 Macal AutwuObk Paddng

	Hatir 	.....•	 ,•.	 -. •
5•	

.5:5_S	

'.5.

	

•	 7.	 S.

	

Lnth	 .	 Shape	 ••

•	 (Sq. Feet)
3 Parkiag(1080 Spaces)	 . . --coo..	 T...•--	 4501 '.- :.	 • 1.080,0001...........

2 Fe	 er	 -	 :..	 .	 •	 .4501. .	 •	
•.	 °,°	

.	 .

39up	 -'	 600	 ........--450 ............I	 ..

Total Area	 2,0,9C0

	

4	 .	 -



• Airports

PORT AumoRrry OF NY & Ni FACILiTY CHARACTERJSnOS

.4jjardIa Atryørt

Ganeral Traffic
650 Acres	 730,000 1994 Passenger Tiat5c(!n&e Year

27000 Ft. Runways	 56,7S Average Pa 	 gerlrtpsDaRy(In& Out)
6 Hangers	 +2D.000 VlAarTt4m OaUy (In & Out)

13$ Tenanta	 +ia.00a Employees an & Otd)
- 70 CnnsumerServlces 	 6,75 Total Daffy TralIc(Tn& Out)

Strijcturas	 Area (59 Location	 Shape	 Serves	 Gates
Central Terminal	 750,000 South (Central) 16 Blocks Long Most DomestIc 1 	 37
Ai-Shuttle TeimhaL	 U,S.Ai'	 6
Air Shuttle Terminal 	 .	 Delta	 6
Delta Terminal,
U.S. Afir  	 East End____ ________	 12
Mane Airlermlnal -	 IWest End	 JstoryBuUdln Commuter

•	 Ak Tmd
3000 Spa= i7a 6 Level Strur	 Pdvate

Delta	 6
Total Gates	 75

JFt(lnlemMlocaL Afroc	 .

General	 Tramc -
880 Acres -	 28,810,000 1954 Passenger-Traf8c (Eritke Year) I5M lnt'nhJ

4	 RUSW(Y5	 78,032 Average Passenger Tdps Dolly On & Out)
16 Hangera .	 +	 50,000 'MftorTdpe DaIIy.(ln& Out)

300 Tenants	 '+	 35,000 Employees (In & Out)

L	 25CumerServIcte	 i	 ctaUaRyTrafficIn&Out)

I..

Newark Alrbart

	General_.	 TfI __-
425 Acres ..	 ....	 .	 28 020,00OIT94 Passenger Traffic (Entire Year) 	 _.

3 Runways	 ...	 76,767 Aywage passengerS Trips Daily On & Out)
.3 Hangers	 •	 .	 40,000 Asltor Td* Dilly On & Out)

165 Tenants	 .	 ____ 	 W& Out)	 .

	70 Consumer Se,vlcee	 133 767 Total Daily Traffic (In & Out)

Gates	......Sictures	 Aèa(SF) LoczUn 	_SpeServes..
I	 I

V

New	 kith1 Aktines facUlty

. ___:.. ____________________L..--'.'-• . ..._--. .- TotilGat	 -. .. .3 ..--
•.	 .. ....



PATH &Joun*alsqqare

PORT AUTHOR" OF NY & NJ AC$U( CHARACTERISTICS

!1 Amthoft Trans Hudo }PATI-fl Raotd TransIt $ystni

General
22 km Route p1.9 km kiTunnel 	 59236,000	 1994 Journles

4Uiee
13 StatIons (10 In TunneI) 	 206,900 Passenger WeeIday Average

342 Passenger Rail Care	 S0.338 Passenger Weskthd Daly Average
93 Member PA Police Unit

152 Video Station Moniloiing 

Stnictures	 Length	 Area.	 Track Construction
(Fed.	 (S-leet)

Ti Newark -ViTO Lk'e.	 T	 COnczete &

Tunnel Hoboken . WTC tine	 C5t k'Ofl

Tunnel Journal Square Mcd St tine
Tunnel Hoboken 33rd St. Lkio
Station Penn Station (NJ)
Station Harrison Station (NJ
Station Journal Square Station (NJ)
Station Grove Seet Station (NJ)
Station Edange Place Station (NJ)

Station Pavonla Station (NJ)
Station Hoboken Station (NJ)
Station WwW Trade Center Station (NY)
Station Christopher Street Station (NY)
StatIon SU, Street Station (tfl
StatIon 141h Street Station (NY)
Station 23rd'Street Station (NY)
Station Penn Station at 33rd Street (NY)

Total Length	 39,042

Jou!enL$Quara Transnortatlen Center

General
Rn County Transportation Hub
HeartfUja PATH RalTtansft System

Facilities

ConoUdated Bus Station
Multi-Level PuIdág (=Spaces)
PATH Hequartera.
PATlre'cperatiocis Co*cl Center

2tianke
OReiaUMops

- Tot*lAte*
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9,000,000 Mnual Bus Psengers
:is,000 we6cdq Rafl&tiusTtps Made.

Length	 Width	 Shape
(leet

:1O Story 8uildlng



.

World Trade Center

•	 PORT AVT2IORiT* OF NY & NJ FACILITY CHARA0TERX$11C5

iTre Cetter

General	 Traffic

•	 Seven 2uHdn9 Complex mdud 	 70,000 DaIly Visitors -	 -
12,000,000 Square Feet Leased Space	 so,000. wrc Tenant Einpfoyee3
HouaIng 500 2neea & Government
Aga ides tam 60 Counties and the
Port MithofyC(NY&NJAdIniniSttaUVe

Structures	 Storks	 Area-	
(Sq. Feet)	 Us

rc PATH RapIdTaItStaUon
tfOoncnurse (TJnd&Flaza) 	 S Aaes	 00 Shop Mall
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ScEEDULE 2  (a)

Covered Facility:	 Holland Tunflel

Access Fee:	 option it $150,000 annually
(net\net\net). tQjit.2: $150,000 in
Year 1, $175,000 in Year 2, then
increases by three percent (3)

•	 (compounded) on January 1 of each Year
beginning January 3., 2001 Payable

•	 quarterly in advance,]

Base Term: 	 1999 to December 31,
2015

Renewal Option:	 See Section 4.2 of Carrier Access
Agreement

Baseline MOUs Per
Carrier:

Initial Usage Fee:.

Construction Date:

Construction Period:

Other Terms and

Do

Ottipn,1i 0 (NOU charge is payable from
inception). (Qp.on 2: Baseline MCYUs of
1,200,000 in Year 3,. Baseline MOUs
increases by five percent (5)
(compounded) on January 3. of each Year].

$	 - per.MOU rQuiQa $._,__
per Excess MOU] (for Year ending
flecener 31• 199.9).. Fee is revised ,eh
Year in accordance with Sectioli 3.1(c)
of the Carrier Access Agreement.

I



- I

Conditions:

The undersigned, intending to be legally bound hereby, agree that
this Schedule shall be incorporated in, become part Of and be
governed by the Carrier Access Agreement between NYTP, Inc. and

datd LTune , lS9

•	 rfTp , INC.

By:____

[NAM. OF CARRIER)

By:	 .

i•.	 .	 •:	 •.	 ••-

.,•.'



OHEDULE 271b)

Covered Facility:	 'Lincoln Tunnel

Access Fee:	 Option 1: $150,000 annually.
(net\net\net ) . Payable quarterly in
advance. (QJ.: $150,000 in Year
1, $]75,000 in Year 2, then increases by
three percent (3%) (compounded) on
January 1 of each Year beginning
January 1; . 20011 . .	 -

Base Term: 	 , 1999 to December . 31,
2015

Renewat Option: 	 See Section 4.2 of Carrier Access
Agreement

Baseline MOUs Per
Carrier:	 pption .1: O.(MOU charge is payable from

•	 inception). (Q,j&p Z: Baseline MOUs
of 2,206,000 in Year 1. Baseline MOUs

-	 . increases by five perceiit (5%)
(compounded)' on January 1 of each Year)

Initial Usage Fee:.per MO13 (for Year ending
• December 31, 1999). (jQ:

$	 . . per Excess MOt]. Fee -is
revised each Year in accordance with

2 Section 3,1(c) of the Carrir Access
• Agreement.. 	 .

Construction Date:	 .	 .

Construction Period: 	 ..	 ,.

doll



Other Terns and
Conditions:

The undersigned, intending to be legally bound hereby, agree that
•	 this Schedule shall be incorporated in, become part of and be

governed by the Carrier Access Agreement between N'iTI', Inc. and
dated .Tune	 , 1999,

NY1r, INC.

............

[NAME ' OF CARRIER]

By

4.	
:.

-4.'.



Covered Facility:

Access Fee:

Base Term:

Renewal Option:

SCHEDULE ,2 I (ci

JPX Airport

$125,000 annually (net\net\net) for both
Overlay and Underlay, or $75,000
annually for either Overlay or Underlay.
Payable quarterly in advance. Amount
increases by three.percent (3)
(compounded) on January 1 of each Year

beginning J ivary 1, 2000.

to December 31, 2015

See Section 4,2 of Carrier Access
Agreement

3,000,000 In Year 1, then increases by

five percent (5%) (compounded) on
-January 1 of each rear, beginning

January 1, 2000.

per Excess MOU (for Year

ending December 31, 1999). Fee is
revised each Year in, accordance with
Section 3.1(c)' of the Carrier Acces
Agreement. '	 -

Eaeline MOUS per
Carrier:

Initial Usage Fee:

• Construction Date:

Construction Period

Other Terms and
Conditions:



The undersigned, intending to be legally bound hereby, agree that
this Schedule shall be incorporated in, become part of and be

•	 governed by the Carrier Access Agreement between WLTP, Inc and
dated

NYTP, INC.

By____________

(mNE OF CARRIER]

:

..



ScHuUr 2.7 (

Covered aciljty:	 LaGuardia Airport

Access Pee:

	

	 $125,000 annually . (net\net\net) for both
Overlay and. Underlay, or $75,000
annually for either Overlay or Underlay.
Payable quarterly in advance. Zxnount

•	
.	 increases by three percent (3k)

•	 .	 (compounded) on January 1 of each Year
beginning January 1, 2000..

Base Term: 	 to December 31, 2015

Renewal Qptin:	 See Section 4.2 of Carier Access
Agreement

Baseline MOUs per	 .•	 - -. -	 .............

Larrier:	 . 3 1 000,000 in Year 1, then increases by
•	 .	 five percent.,(5%) (coatpunded): on

•	 .	 January 1 of each Year, beginning.
January 1, 2000.

Initial Osage Fee:	 $__-- per Excess MOU (or Year
ending December 31, 1999). Pee is
revised each Year in accordance with
Section3.1(0 of the Carrier Access

•	 .
	

Agreement. .	 .

Construction Date:	 •

•	 Constrtictioneriod: . . .

• Other Terms and •.
Conditions: . .	 •

•	 •	
.	 •

I



The undersigned, intending to be legally bound hereby, agree that
this Schedule shall be incorporated in, become part of and be
governed by the Carrier Access Agreement between NYTP, Inc.. and

dated

NYTP INC

- By:

(NAM OFCARRIER]

11

•	 .	 .,..



g xuxE 21 (.)

Covered Facility: 	 Newark Airport

Access Fee:	 $125,000 annually (n.et\net\net) for both
Overlay and Underlay, or $75,000
annually for either Overlay or Underlay.
Payable quarterly in advance. Amount
increases by three percent (3)
(compounded) on Llanuary .1 of each Year

• beginning January 1, 2000

Base Term: 	 to December 31, 2015

Renewal Option:	 See Section 4.2 of Carrier Access
•	 Agreement

RaisalineNOUs per
Carrier:	 :31000,000 in Year 1, then increases'by

• five percent (5) (compounded) on
January 1 of each Year, beginning
January 1,•2000.

Initial Usage Fee:	 •. 	 per Excess MOU (for Year
5	

ending December 31, 1999). Fee is
• revised .each Year in accordance with

Section 3.1(c) of the. carrier Access
Agreàent. .

Construction Date:	 •

Construction Period:	 •,

Other Tens and	 .	 .
Conditions:

079630/V 1436 001. S	

.• -	 •,..



The undersigned intending to be legally bound hereby, agree .that
this Schedule shall be incorporated in, become part of and be
governed by the Carrier Access Agreement between NYT?, Inc. and

dated

NYTP, INC

CN4E QFCARRIER

By:

1
	 p.

:

I.

Q1/O4/,RCc/tO7SS/,t4O .00

-,



Covered Facility:

Access Fee:

Bas  Term:

Renewal Opticn

aseline MOUs per
Carrier:

Initial Usage Fee:

HDULE. Z7(f 1.

World Trade Center Concourse

$25,000 annually (net\net\net). amount
increases by three percent ()
(compounded) on January 1 of each Year
beginning January 1, 2000.

to December 31, 2015

See Section 4.2 of Carrier Access
Agreement

800,000 . in Year 1, then increases by
five percent (5%) (compounded). on
January I of each Year, begmnnin.

January 1, 2000.

per access MU (for Year.
ending Decãber 31, 199). Pee is
revised each Year in accordance with
Section 3.1(c) c,f the CarrLer Access
Agreement.

Construction tate	 .

Construction Period:	 . . .

Other Tel-ms and	 '.
Conditions: ..	 .

The undersigned, intending to be legally bound hereby, agreö .that
this Schedule shall be incorporated in, beconiepart of and b

66/04/99AMA0766/1243 0. got



El

governed by the Carrier Access Agrentent between Nytp , Inc. and

dated

YTP, INC.

-

[NAME OF CARRIER]



SQ^ULN 2A7(q)

Covered Facility:	 Port Authority Bus Stations

Access Fee:	 $25,000 annually (net\net\ net). Payable
quarterly in advance. Amount increases
by three percent (3%) (compounded) on
7anuaxy I of each Year beginning
January 1, 2000.

Base Term:	 to December 31' 20L5

Renewal Option:	 See Se ction 4.2 of Carrier Access
Agreement

Baseline MOUs per
.Carrier:	 800,000 in Year 1, then increases by

five percent (5%) (compounded) on

•	 anuary 1 of each Year, beginning
aanuary 1, 2000.

Initial Usage Fee: 	 $_.	 per Excess MOU (for Year
ending December 1, 1999). Fee is
'rvisd each 'Yáar in accordance with
Section 3.1(c) of the Carrier Access
Agreement.

Construction Date:

Construction Period:	 .

Other Terms and
Conditions:	 . .

The undersigned, intending to be 'legally bound herebr, agree that
tiiis chedu1e shall be incorporated in, bec.ame part of- and. 'be

• 	 •



governed by the Carrier Access Agreement between M. 	Inc. and
dated

Nrrp , INC

(NAME OF CARRIER]

F,

D
	

a

I	
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I
sct1ir 2. 7Th1.

Covered Facility:	 PATH Stations

Access Fee:	 $120,000 annually (net\net\net) for all

•	 ten PATH Stations, or $15,000 annually
•	 (net/net/net) for each station if les

than ten. Payable quarterly in advanced.
amount increases by three percent (3's)
(compounded) on January 1. of each Year
beginning 7anuax7 1,' 2000.

Base Term: 	 to-December 31,:2015

Renewal Option: 	 See Section 4,2 of Carrir Acöess
Agreement

Baseline MOUs per
•	 Carrier:	 400,000 in Year 1, then increases by

five percent (5%) (comounded) on
January 1 of each Year, beginning
January 1, 2000.,

Initial .USa9& Fee:	 $	 '	 •, per Excess MOU (for Year
ending December 31, 1999). Fee is
revised each Year n accordance with
Section 3.1(c) of the Carrier Access

, Agreeiunt.

COnstructiOp Date;

Construction ?eriód:

Other ..Terms and
• Coditjons:



061041091PMall 0795$/92430. 401

The undersigned, intending to be legally bound hereby, agree that
this Schedule shall be incorora.téd in, become part of and be
governed by the Carrier Access Agreement between R1YT?, Inc. and

dated.,	 .

.NYT, INC

(NAME OF CARRIER)



XHTh1T E (5 Pages)

AS S I GNENT and ASStJMTION AGREEMENT

21XS AG1EEMF'1' made as of the 26th day of August, 1999 by
THE PORT ATT11ORITY OF NEW YoRx Mm NEW JERSEY (hereinafter called
the "Port Authority"), a body corporate and politic created by
Compact between the States of New York and New Jersey, with the
consent of the Congress of the United States of America, having an
office for the transaction of business at One World Trade Center,
in the Borough of Manhattan, in the city, County and State of New
York, and NEW YORK TELECOM PARTNERS, LLC. a limited liability
company organized and existing under the laws of the state of
Delaware with an office for the transaction of business at 158
Third Street, Mineo].a,' New York 11501 (hereinafter called 9IYTP"),
the representative of which is Richard J. DiGeronimo,

•2ESSI, 21T:

WHEREAS, the Port Authority and-NY? have entered into a
certain Telecommunications Network Access Agreement (TNAS")
Contemporaneously herewith, providing for the installation,
maintenance and operation of a wireless telecommunications-network
access system at specified Port AuthOrity facilities; and

JHREAB; in connection with the transaction contemplated
under the 'FNAS, the Port Authority is willing to assign toNYTP,
and NYTP is willing to undertake and assume the obligations and
liabilities under, certain agreements heretofore entered into by
the Port Authority with wireless telecommunications carriers for
the furnishing.of teleccmmunjcatjons5errices at the said specified
Port Authority facilities and listed on the schedule attached
hereto, hereby made a part hereof and marked "Schedule A"
thereinafter, the Existing Agreements");

NOW, THEREFORE, in consideration of the covenants and
mutual, agreements herein contained, the Port Authority; and NYTP
hereby agre a follows:

1. Effective as of the date hereof, in accordance with
Section 4$ of the 'rNAS the Port Authority does hereby assign,
transfer and convey all of . its rights, title and interest in the
Existing Agreements to NYT?, and its successors, to its and their
own Proper use and benefit, to have and hold the same for and
during the duration of the terms under the Existing Agreements,
subject nevertheless to' all the covenants, conditions, . terms and
.Provisions contained in the Existing Agreements.

S.



2. Effective as of the date hereof, NYTP does hereby
assume the performance of and does hereby agree to perform s observe
and be subject to all of the terms, provisions, covenants,
conditions and obligations of the Existing Agreements that are to
be performed by or are applicable to the. Port Authority thereunder
as though NYTP were a signatory to the Existing Agreements. The
execution of this instrument by the Port Authority does not
constitute a representation by it that the Port Authority has
performed or fulfilled every obligation required of it by the
Existing Agreements.

3. NYTP shall defend, indemnify and hold harmless the
Port	 Authority,	 its	 Commissioners,	 officers,	 agents,
representatives and employees, from any and all claims, demands,
actions and liabilities accruing or arising after the effective
date of this Agreement with respect to the Eicisting Agreements.
The Port Authority shall defend, indemnify and hold NYTP harmless
from any and aliclaims, demands, actions and liabilities accruing.
or arising prior to the effective date of this agreement with
respect to the Existing Agreements,

4. Neither the commissioners of the Port Authority, nor
the Members of NYT?., nor any of them, nor any officer, agent or
employee of the Port Authority or of NYTP shall be charged
personally by either party hereto with any, liability or be shall
held personally liable to the other party under any term or
provision of this Agreement, or because of its execution or
attempted execution, or because of any breach or attempted or
alleged breach thereof. 	 .

S. This Agreement shall be governed by, and construed
in accordance with, the laws of the State of New York without
regard.to its conflict of laws provisions..

,..	 J.

I 	

.1
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IN WITNESS WIERROF, the parties hereto have executed
these presents as of the day and year first above written

ATTEST:	 THE POET AtITBORITY OF NEW YORK

	

- .	 AND NEW JERSEY

By

	

Secretary	 .
(Title)__________

•	 (Seal)

ATTEST:	 NEW YORK TELECOM PARTNERS, LLC

(Title)	 --

4	 4

4	
4 3	 4.
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SCHEDULE A

1. Space Permit, made as of May 1, 1993, by and between
the Port Authority and New York SMSA Limited Partnership.,
Predecessor-in-interest to Bell Atlantic Mobile Inc., bearing Port
Authority Permit No. F-TC-P 7 88C 000, granting a privilege to use
and o"c" cupy space in the World Trade Center.

2.. Agreement of Lease, made as of June_, 1994, by and
between the Port Authority and ' cellular 'Telephone Company d/b/a
Cellular One, predecessor-in-interest to AT&T Wireless Services,
bearing Port Authdrity Lease No. LT-211, for premises in the
Lincoln Tunnel.

3. Agreement of Lease, made as of September 30, 1994,
by and between the Port Authority and New York SMSA Limited
Partnership, predecessor-in-interest to Bell Atlantic Mobile In.,
bearing Port Authority Lease No. LT-212 for-premises in the Lincoln
Tunnel,

4.'. 'Agreement of Lease made as of Decetither 29, 1994 1 by
and between the Port Authority and Cellular Telephone Company d/b/a
Cellular One, predecessor-in-interest to AT&T wireless Seririqes,
bearing Port Authority Lease No. L-cM-118, for premises in the
Holland Tunnel.

5. Agreement of Lease,.made as of December 31, 1994, by
and between the Port Authority and New York SMSA Limited
Partnership, pFedecessor- in- interest to Bell Atlantic Mobile Inc.,
bearing Port Authority Lease No. L-CM-119 for premises in the
Holland Tunnel,

6. Agreement of Lease, made as of September 25, 1995,
by and between the Port Authority and New York SMSA. Limited
Partnership, predecessor-in-interest to Bell Atlantic Mobile,
bearing Port Authority Lease Iqo0 LBT-543 for premises in the Port
Authority Bus Terminal..



1.1 1.1'..''

(Port Authority Acknowledgment)

STATE OF NEW YORK	 )

COUNTY OF NEW YORK )

On the	 day of August, 1999; before me personally tame
to me known, who, being by me duly sworn, did depose and say-that he resides at

; that be is the	 of the Port
Authority of New York and New Jersey, one of the corporations described in and which executed the
foregoing instnnnent that he knows the seal of said corporation; that the seal affixed to said instrument is
such corporate seal; that it was so affixed by order of the Commissioners of said corporation; and that he
signed his name Thereto by like order.

(notarial seal and stamp)

(Limited Liability Company Acknowledgment)

STATE OF

COUN1YOF	 )

On the	 day ofAugust, 1999, before me personally came
to me known, who, being by me duly sworn, did depose and say that he resides at

; that beis-the	 of
New York Telecom Partners, LLC, the Limited liability company described In and which executed the
foregoing instnzment that he knows the seal of said company-, That the seal ffixed to said instrumnefltJs such
company's seal; that it was so affixed by order of the Managers of said company; and that be signed his name
thereto by like order. 	 :

(notarW seat and stamp)



SCHEDULE E

AFFI&TIVE CTION-EOUAL OPPORTUNITY-- 	 BUSINESS
ENTERPRISES --- WOMB _bWNED  BUSINESS_ENTERPRISE REQUIREMENTS

Part I, Affirmative Action Guidelines - Equal Employment
Opportunity

I, As a matter of policy the Port Authority hereby
requires the Permittee and the Permittee shall require the
Contractor, as hereinafter defined, to comply with the provisions
set forth hereinafter in this Schedule E and in Sections 7 and 43
of the 'Telecommunications Network Access Agreement, dated aà of
August 26, ' i999, (herein called the "Agreement"), by and between
the Port Authority and New York Telecom Partners. LLC (herein and
in the Agreement called the 'Permittee"). The provisions set
forth in this Part X are similar to the conditions for bidding on
federal government contract adopted by-the Office of Federal
Contract Compliance and effective May 8, 1978.

The Permittee is well as each bidder, contractor and
subcontractor of the. Permittee and each subcontractor of a
contractor at any tier of construction (herein collectively
referred to as the Contractor") must fully comply with the
following conditions set forth herein as to each construction

..trade '-to be ued on the construction work or any portion thereo
•

	

	 (said .condjbions beixg herein called Bid- Conditions"). The
Permittee hereby commits itself to the goals for minority and
femaie utilization set forth below and C71l.other requirements,
terms and conditionsof the Bid Conditions. The Permittee shall
likewise require the Contractor to commit it&elf to the said +
goals for minority 'and female utilization set forth below band all
other requirements, terms and conditions of the Bid Conditions by
submitting a properly signed bid.

II. The Permits and the Contractor shall each appoint an
executive of its company to assume the responsibility 'for the
imp].ementatiàn of the rquirenents, trms and conditions of the
following Bid Conditions:

• 	

• 	 ••••	 ' 	 • 	 S

Page '1 of Schedule B



..

(a) The goals for minority and female participation
expressed in percentage terms for the Contractor's aggregate
workforce in each trade on all construction work are as follows:

(1) Minority participation
Minority, except laborers	 30%
Minority, laborers	 40%

(2) Female participation

Female, except laborers	 6.9%
Female, laborers	 6.91;

These goals are applicable to all the Contractor's
construction work performed in and for the System.

The Contractor's specific affirmative action obligations
required herein of minority and female employment and training
must be substantially uniform throughout the length of the
Contract, and in each trade, and the contractor shall make .good
faith, effores to employ minorities and women evenly on each of
its projects. The transfer of minority or female employees or
trainees from contractor to contractor or from project to project
for the sole purpose of meeting the Contractor's goals shall be a
violation of theContract. Compliance-with the gàals will be
measured against the total work hours performed.

(b) The Contractor shall provide written notification to
.the Permjttee and the Permittee shall provide written 	 -
notification to the. Manager of the Office of Business and Job
Opportunity of the Port Authority wihin 10. working days of award
of any construction subcontract -in excess of . . $10,000 :at any tier
for construction work. The notification shall list the name,
address and telephone number of the subcontractor; employer
identification number; estimated starting and completion dates of
the subcontact;and. thegeàgräphical area in whih the
subcontractig to be performed.	 -	 - -

(C) As used in this Schedule E:

-	 (1-) Employer identification number" means the Federal
Social-Security number used on the Employer's Quarterly Federal
Tax Return, U.S. Treasury 1epartmé.t.Form 941: -

Page 2 of SbheduleB	 - I
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(2) "Minority" includes:

(i) Black (all persons having origins in any of the
Black African racial groups not of Hispanic origin);

(ii)Hispanic (all persons of Mexican, Puerto Rican,
Dominican, Cuban, Central or South American culture or origin,
regardless of race);

(iii)Asian and Pacific Islander (all persons having
origins in any of the original peoples of the Par East, Southeast
Asia; the Indian Subcontinent, or the Pacific Islands); and

(iv) 'American 'Indian or Alaskan Native (all persons
having origins in any of the original peoples of North America
and maintaining identifiable tribal affiliations through
membership and participation or community identification).

(d) Whenever the Contractor, or any-subcontractor at any
tier,. suboontracts a portion of the construction work involving
any construction trade, it shall physically include in each
subcontract in excess of $10,000 those, provisions, which include
the applicable goals for minority and femaleparticipation.'

(e) The Contractor shell implement the specific affirmative
action standards provided in subparagraphs (1) through (16) of
Paragraph (h) hereof. The goals 'set forth above are expressed as
percentages of the total hours of employment and training of
minority and female utilization the Contractor should reasonably
be able to achieve in each construction trade in which it has
employees in connection with the System. The Contractor is
expected to make substantially uniform progress toward its goals
in each craft during the priod specified.

(f) Neither the provisions of any collective bargaining
agreement, nor the failure by a union with whom the Contractor
has a collective bargaining agreement, .o refer either minorities
or women 'shall excuse the Contractor's obligations heréunder.

(g)' In' order for the, nonworking training hours of
apprentice's and trainees to be counted in meeting the goals, such
apprentices and trainees must be employed by the Contractor.
during the training perid, and the Contractor must have made,a

Page 3 of Schedule E '



Commitment to employ the apprentices and trainees at the
completion, of their training sui,j sot to the availability of
employment opportunities. Trainees must be trained pursuant to
training programs approved by the U.S. Department of Labor,

(h) The Contractor shall take specific affirmative actions
to ensure equal employment opportunity ("CEO")

The evaluation of the Contractor's compliance with these
provisions shall be based upon its good faith efforts to achieve
maximum results from its actions. The Contractor shall document
these efforts fully, and shall implement , affirmative action steps
at least as-extensive as the following:

(1) Ensure and maintain a working environment free of
harassment, intimidation, and coercion at all sites, and in all
facilities at which the Contractor's employees are assigned to
work. The Contractor, where possible, will assign two or more
women to each phase of the construction project. The Contractor,
shall., specifically ensure that all foremen, superintendents, and
other, supervisory personnel performing work in connection with
the System are aware of and, carry out the Contractor's obligation
to maintain such a working environment ', , with specific attention
to minority or female individuals working at the premises.

current list of minority
written notification to
and to community
unions have employment.
record of the

(2) Establish and maintain a
and female recruitment sources, provide
minority and female recruitment sources
organizations when the Contractor or it
opportunities available, and maintain a
organizations' responses.

•	 (3) Maintain a current file of the names, addresses
and telephone number of eà.h minority and female off-the-street
applicant and minority or fena1e referral from a union, a
recruitment source or community orgaxiiza€ion and of what action
was taken with respect to each such individual. ' If such
individual was sent to the unión•hiring hail for referral and was
not referred back to the Contractor ,y union or, i'f referred,., not
'employed by the Contractor, this shall be documented in the. file
with'the reason therefor, along with whatever additional actions'

''the contractor may have taken..

''Page 4 of Sdhedule



(4) Provide immediate written notification to the
Permittee when the union or unions with which the Contractor has
a collective bargaining agreement has not referred to the
Contractor a minority person or woman sent by the Contractor, or
when the Contractor has other information that the union referral
process has impeded the Contractor's efforts to meet its
obligations,

(5) Develop on-the-job training opportunities and/or
participate in training programs for the area which expressly
include minorities and women, including upgrading programs and
apprenticeship and training programs relevant to the Contractor's
employment needs, especially those programs funded or approved by.
the Department of Labor. The Contractor shall provide notice of
these prog±ams to the sources compiled under subparagraph (2)
above,

(6) Disseminate the Contractor's EEO Policy by
providing notice of the policy to unions and, training programs
and requesting their cooperation in assisting the Contractor in
meeting its EEO obligations; by including it in any policy
manual and collective bargaining agreen1.en; by publicizing it in
the contractor's newspaper, axrnual report, etc.; by specific
review of the policy with all management personnel and with all
minority and female employees at least once a yer;and by
posting the Contractor' s EEO policy on bulletin boards accessible
to all employees at each location where construction work is
performed.

(7) Review, at least every six months the Contractor's
EEO policy and affirmative action obligations hereunder with all
•employe.es having any responsibility for hiring, assignment,
layoff, termination or other employment decision inCluding

•	 specific review of these items with on-premises supervisory
personnel such as Superintendents, General Foremen, etc., prior
to the initiation of construction work in connection with the.
System, A written record shall be made and maintained
identifying the time and place of ,these. meetings, persons
attending, subject matter discussed, and disposition of the
subject matter,	 '.	 .

(8) Disseminate the contractor's SEO policy externally.
by including it in any advertising in the news media,

• Page .5 of Schedule E



specifically including minority and female news media, and
providing written notification to and discussing the Contractor's
EEO policy with other Contractors and Subcontractors with whom
the Contractor does or anticipates doing business,

(9) Direct its recruitment efforts, both oral and
written, to minority, female and community organizations to
schools With minority and female students and to minority and
female recruitment and training organizations and to State-
certified minority referral agencies serving the contractor's
recruitment area and employment needs. Not later than one month
prior to the date for the acceptance of. applications fdr
apprenticeship or other training by-any. recruitment -source, the
Contractor shall send written notification to organizations such
as the above, describing the openings, screening prOcedures, and
tests-to be used in the selection process.

(10) Encourage present minority and female
to recruit other minority persons and women and, where
reasonable, provide after school, summer and vacation,
to minority and female youth both on the premises and
a Contractor's workforce.	 -

employees

employment
in. areas of

-	 (U) Tests and other selection requirements shall
comply with 41 CPR Part 60-3. 	 -.

(12)conduct, at least every six months, an inventory
and evaluation at least-of all minority and female personnel for
promotional opportunities and encourage these employees to seek
or to prepare for., through appropriate training, etc., such
opportunities.

(13) -Ensure that sniority practices, job
classifications, work assignments and other personnel practices,
do not have a discriminatory effectby continually monitoring all
personnel and employment 'related activities to ensure that the
EEO policy and'the contractor's obligations hereunder are being
carried' out,	 .	 ,

-(14) Ensure that all facilities- and company activities
are nonsegregated except that separate or single-user toilet and.:
necessary changing facilities shall be provided to . assure privacy
between the sexes.
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(15) Document and maintain a record of all
solicitations of offers for subcontracts from minority and female
construction contractors and suppliers, including circulation of
solicitations to minority and female contractor associations and
other business associations.

(16) Conducta review, at least every six months, of
all supervisors' adherence to and performance under the
Contractors' EEO policies and affirmative action obligations.

(1) Contractors are encouraged to participate in voluntary
associations which assist in fulfilling one or more of their
affirmative action obligations (subparagraphs (1)-(16) of
Paragraph (h) above) The efforts of a contractor association,
joint.contractor-union, contractor-community, or other similar
group of which the Contractor is a member and participant, maybe
asserted as fulfilling anyone or more of its obligations under
Pargraph (h) hereof provided thatz the Contractor actively

•	 participates in the group, makes good faith efforts to assure
that the group has a positive impact on the. employment of
minorities and women in the industry, ensures that the concrete
benefits of the program are reflected in the Contractor's
minority and female workforce participation, makes good faith
efforts to meet-its individual goals and timetables, and can
provide access to documentation which demonstrates the

•	 , effectiveness of actions taken on behalf of the Contractor. The
•	 obligation to comply, however, is the Contractor's and failure of

such a group to fulfill an.obligatión shall not be a defense for
the Contractor's non-compliance.

(j) A single goal for minorities and a separate single goal
for women .hae been established. The Contractor, however, is.
required to provide equal opportunity thd to take affirmative
action for all minority • groups,	 d,both male and female,' an all
women, both minority and non-minority. Consequently, the
Contractor may be, in violation hereof if a particular group is
employed in a substantially disparate manner (for example, even
though the Contractor has achieved its goals for women generally,
the Contractor may be in violation hereof if a specific minority
group of women is underutilized).

(k) The Contractor shall not use the goals and timetables
or affirmative action 'standards to discriminate against any
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person because of race, color, religion, sex or national origin.

(1) The Contractor shall not enterintQ any subcontract
with any person or firm debarred from Government contracts
pursuant to Executive Order 11246

(in) The Contractor shall carry out such sanctions and
penalties for violation of this clause including suspension,
termination and cancellation of existing subcontracts as may be
imposed or ordered by the Permittee. Any Contraetor.who fails to
carry out such sanctions and penalties shall be in violation
hereof.

(n) The contractor, in-fulfilling its obligations hereunder
shall implement specific affirmative actions steps, at least as
extensive asthose standards prescribed in paragraph (h) hereof
so as to achieve maximum results from its efforts to ensure equal
employment opportunity. If the Contractor fails to comply with
the requirements of these provisions, the Permittee shall proceed
accordingly.

(o) The Contractor shall designate a responsible official
to monitor all employment related activity to ensure that the
company EEO policy is being carried out, to submit reports
relating to the provisions hereof as may be requiled and to keep
records. Records shall at least include for each employee the
name, address, telephone numbers, construction trade,, union
affiliation if any, employee identification number when assigned,.
social security number, race, sex, status (e.g. mechanical
apprentice, trainee, helper, or laborer), dates of changes, in
status, hours worked per week in the indicated trade, rate of
pay, and location at which the work is performed. : Records shall
be maintained in an easily understandable axid'retrievable form;
however, to the degree that existing records satisfy this
requirement, contractors shall not be required to maintain
separate records.

(p). Nothing herein provIded shall be construed ap a
limitation, upon the application of any laws which establish
different standards of compliance or upon the application of
requirements for the hiring of 'local or other-area residents
(e.g., those under the Public Works Employment Act of 1977 and
the Community Development Block Grant Program).

Page 8 of Schedule E .	 .



(q) Without limiting any other obligation, term or
Provision under the Prmit, the Contractor shall cooperate with
all federal, state or local agencies established for the purpose
of implementing affirmative action compliance programs and shall
comply with all procedures and guidelines established or which
may be established by the Port Authority.

PART II. MINORITY BUS INES$NTERP.ISESJWOMENOWNED
BtJSIN8SS EPRISES.

As a matter.of policy the Port Authority requires-the
Permittee and the Permittee shall itself and shall require the
general contractor or other construction supervisor and each of
the.-Permittee's contractors to use every good faith effort to
provide for meaningful participation by Minority Business
Enterprises (MBEs) and-Women-owned Business Enterprises (WBEs) in
the construction work pursuant to the provisions of this Schedule
E. For purposes hereof, 94inority Business Enterprise" '(MBB)"
shall mean any business enterprise which is at least fifty-one
percentum owned by, or in the case of.a publicly owned business,
at least fifty-one percentum of the stock of which is owned by
citizens or permanent resident aliens who are minorities and such
ownership is real, substantial and continuin g . For the purposes
hereof, Women-owned Business Enterprise" "(WEE)" shall mean any
business enterprise which is at least fifty-one percentum owned
by, or.inthe case of a publicly owned business, at least fifty-
one percentum of the stock of which is owned by women and such
ownership is real, substantial and continuing. A minority shall
be as defined in paragraph 11(c) of Part I of this Schedule B.
"Meaningful participation" shall mean that at least seventeen
percent (17%) of the total dollar value of the construction
contracts (including subcontracts) covering the construction work
are for the participation f Minority Business Enterprises and
Women-owned Business Enterprises, of which at least twelve
percent (12%) are for the participation of Minority Business
Enterprises. Good faith efforts to include meaningful
Participation by MBEs and 'WEEs shall include at least the
following:

(a). Dividing the work to be subcontracted into smaller
portiois where feasible. 	 -

(b) Actively and affirmatively soliciting bids for
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subcontracts from MBEs and WBEs, including circulation of
solicitations to minority and female contractor associations.
The Contractor shall maintain records detailing the efforts made
to provide for meaningful I4BE and WEE participation in the work,
including the names and addresses of. all MBEs and WEBS contacted
and, if any such MBE or WEE is not selected as a joint venturer
or subcontractor, the reason for such decision.

(a) Making plans and specifications for prospective
construction work available to MBEs and WEBs in sufficient time
for review.

(d) Utilizing the list of eligible 'MEEs and WEBS maintained
by the Port Authority or seeking minorities and women from other
sources for the purpose of soliciting bids for subcontractors,

(a) Encouraging the formation of joint ventures,,
partnerships or other similar arrangements ambng subcontractors,
where appropriate, to insure 'that the P,ermittee and Contractor
will meet their obligations hereunder.

(f) Insuring that provision is-made to provide progress
payments to MBEs and WBES on a timely basis.

,(g) Not requiring bonds , from and/or providing bonds and
insurance for MBEs and WEBS, where appropriate.

Certification of MBEs and WEEs hereunder shall be made by
the Office of Business and Job opportunity of the Port Authority.
If the Contractor wishes to.utilze a firm not already certified
by the Port Authority, it shàllsubmit to the 

'
Port-Authority a

written request for a determination . €hat the proposed firm is
eligible for certification. This shall be done by completing and
forwarding such form as may be then required by the Port
Authority. All such requests shall be in writing addressed to
the Office of . Business and Job opportunity, 'the Port Authority of
New York and New' Jersey, One World Trade Center, 63 east, New
Yck, New York 10048 or such other address' as the port. Authority
may specify'by notice to the Permittee. Certification shall be
effective only if made 'in writing by the' Iirector in charge of
the Office of Business and Job Opportunity of the Port Authority.
The determination of the Port Authority shall be final and
binding.
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The Port Authority has compiled a list of the firms that the
Port Authority has determined satisfy the criteria for MBE and.
WEE certification. This list may be supplemented and revised
from time to time by the Port Authority. Such list, shall be made
available to the Contractor upon request. The Port Authority
makes no representation as the financial responsibility of such,
firms, their technical competence to perform, or any other
performance-related qualifications.

Only MBE's and WEE's certified by . the Port Authority will
count toward the MEE and WEE goals.

P1eae note that only sixty percent (60) of expenditures to
MBE ..& WBE suppliers will count towards meeting the MBE and WEE
goals. However, expenditures to MBE or WEE manufacturers (i.e.
suppliers that produce goods from raw materials or substantially
alter them before resale) are counted dollar for dollar.

'I.

LI

II
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STATE OF NEW YORK )
)8s.

COUNTY OF NEW YORK

On theday of	 , 1999 before me
personally came 	 to me known, who, being
by me duly sworn, did epse an1 say tha; he rcsies in

that he is the C	 Tg..<,iC^	 Dçj:+t4y
of The Port Authority of New York and New Jersey, one of the
corporations described in and which executed the foregoing
instrument; that he knows the seal of said corporation; that the
seal affixed to said instrument is such corporate seal; that it
was so affixed by order of the Board of Commissioners of said
corporation; and that he signed his name thereto by like order.

(notarial seal and stamp)
1IOALD Y13.

Notary Pu!lo, tt' " O k.w 'York -

QtiUfe	 4ew ' . ',oUflty
Commission Expires e/30/44' 2.000

STATE OF )41W )/Q1<
55.

COUNTY oiGW )'OV1<)

On the	 day Of AUOT	 1999, before me
personally came RiciM.b 'GP.MØ	 to me known, who, being -
duly sworn, did depose and say, that he resides at	 -

that he is the	 of New York Telecom Partners, LLC,
a Delaware limited liability company, the limited liability
company described in and which executed the foregoing instrument;
that he executed the same for and on. behalf of said limited
liability company; and that he is duly authorized and empowered
todoso,	 .

(notarial seal and stamp)

-	 Notary Public, State of Now \'Ø
No. 31-4638449.

qualified In New York County
•	 CQmmIalon Expires 61301 	 2..000
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Agreement No, AX-713 Supplement No. I

SUPPLEMENTAL AGREEMENT

TillS AGREEMENT, made as of March 22 2001 by and between THE PORT
AUTHORITY OF NEW YORK, AND NEW JERSEY (hereinafter called the 'Port
Authority") and NEW YORK TELECOM PARTNERS, LLC (hereinafter called the
'Permitf.ee"),

WITNESSETII, That:

• WHERE AS, the Port Authority and the Permittee heretofore and as of August 26,
1999 entered into an agreement identified by the Port Authority as Agreement Number AX-713•	
(which agreement, as the same may have heretofore been and hereby is supplemented and
amended is hereinafter called the "ThJAS Agreinent') covering certain privileges and

,	 obligations with respect to the installation, operation and maintenance of a wireless
telecommunications network access system at Port Authority facilities as specified in the TNAS
Agreement; and

WHEREAS, the TNAS Agreement grants the Pennittee the right, on a non-
exclusive basis, to install,  operate and maintain an equal-access, in-building backbone facility in
offices and' nearby areas at the Port Authority World Trade. Center towers (and elsewhere) for
use by all interested wireless telecommunications service carriers (hereinafter, "Carrier Users")
offering telecommunications services to end user customers using mobile, portable or fixed
wireless devices; and

WHEREAS, the Port Authority and the Permittee desire to amend the TNAS
Agreement to further and more specifically provide for the Permittee's implementation of the in-
building backbone facility at the World Trade Center, to modify the permitted uses thereof and to
otherwise amend the TNAS Agreement

NOW, TIIER)3FORB, for and in consideration of the covenants and mutual.
agreements berCin contained, and effective as of the date first set forth above, the Port Authority
and the Permittee hereby agree as follows: 	

0	 '

Section 1.	 WTC Fiber Backbone Systç

(a)	 The descriptiori of the non-exclusive equal-access, in-building fiber optic
,	 backbone facility in paragraph (d) of Section 2 of the TNAS Agreement is hereby amended to

cover the buildings in the Port Authority World Trade Center (the "World Trade Center") known
as One World Trade Center (sometimes identified as the North Tower Building), Two World
Trade Center (sometimes identified as the South Tower Building), Four World Trade Center
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(sometimes identified as the Southeast Plaza Building) and Five World Trade Center (sometimes
•	 identified as the Northeast Plaza Building) (the said buildings herein referred to, collectively, as

the "WTC Facility") and shall further be amended to include the capability to provide
telecommunications services, including, without limitation, local and long distance telephone
usage (including switched and dedicated outbound and toll-free calls, international calls, calling
card calls and video services), T-1 line, T-3 line and OC 3 usage, internet port services, point-to-
point circuit connections, asynchronous transfer mode and frame relay network port and circuit
services and web hosting services, and other similar or related telecommunication services to end
user World Trade Center office customers either as "WTC End Users" (as such term is defined
below) or through Carrier Users, in either case using wired devices (as so modified, the
backbone facility, for purposes of this Agreement, shall be refeired to hereinafter as the "WTC
Fiber Backbone System"). For all purposes of the TNAS Agreement except as hereinafter
expressly provided, effective from and after the date first set forth above, the "System,"
described in subparagraph (a)(i) of the TNAS Agreement, shall be deemed to incorporate and
include the-W-W Fiber Backbone System, and the WTC Facility shall be deemed to be a Port
Authority Facility. The installation, operation and maintenance of the In-Building System are
hereinafter collectively referred to as the "In-Building System Operations.

(b) A "Summary Basis of Design" of the WTC Fiber Backbone System
prepared by the Permittee and approved by the Port Authority describing the technical standards

•	 for and attributes and features of the WTC Fiber Backbone System is annexed to the WTC Fiber
•	 Backbone Agreement as Exhibit "0" thereto, and is hereby incorporated by reference herein and
•	 made apart hereof,

(c) The VITC Fiber Backbone System will be installed, operated and
maintained by BRAM WTC, LLC (hereinafter, "]3RAM'), a wholly owned subsidiary of Eureka
Broadband Corporation ("EurekaGGN"), for the Pcmiittee pursuant to the WTC Fiber Backbone
Agreement (the "WTCFiber Backbone Agreement") a true cojy of which is annexed to this
Agreement as Bxhibit "All and hereby made a part hereof. Capitalized . terms that are used but
not defined herein shall have the meaning given to such terms in the TNAS Agreement, or if not
defined therein in the WTC Fiber Backbone Agreement The Port Authority hereby consents to
the WTC Fiber Backbone Agreement. The Permittec will not amend the*  WTC Fiber Backbone
Agreement without the prior written consent of the Port Authority. In the event the WTC Fiber
Backbone Agreement is terminated in accordance with its terms by either party thereto, the Port
Authority shall have the right to terminate. the TNAS Agreement solely with respect to the WTC
Fiber Backbone System unless, in the case of any temuination other than a termination pursuant
to Section 19(g) thereof, within sixty (60) days following the effective date of the termination of
the WTC Fiber Backbone Agreement the Port Authority shall have consented to either (i) the
Perinittee installing, operating and maintaining the W'TC Fiber Backbone System itself or (ii) a
replacement W'IC Fiber Backbone Agreement between tbe . Permittee and an entity which is
technically and financially qualified to install, operate and maintain the WTC Fiber Backbone
System, the PortAuthority agreeing not to unreasonably withhold its consent to such a

•	 replacement WTC Fiber Backbone Agreement. The Port Authority acknowledges and agrees
•	 that the WTC Fiber Backbone Agreement itself and BRAM's operations and performance

thereunder shall not constitute a breach or violation of Section 32 of the TNAS Agreement.
.9811

	

	

•	 (d)	 The consent of the Port Authority to the WTCFiber Backbone Agreement
is expressly conditioned on theovisiou by the Permittee and BRAM throughout the WTC
Term of a contract of absolute and unconditional guaranty by BurekaGON to the Port Authority
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of the due and punctual payment of the fees and other monetary obligations of BRAM to the
,	 Permittec under the WTC Fiber Backbone Agreement and (ii) the full, faithful and prompt

performance, observance and fulfillment of all the terms, covenants and conditions to be kept,
observed, performed and fulfilled on the part of BEAM under the WTC Fiber Backbone
Agreement. Such 'a contract of guaranty, in the form annexed to the 'WTC Fiber Backbone
Agreement as Exhibit "J", shall be executed simultaneously with the execution of this
Agreement by the Permittee and the execution of the WTC Fiber Backbone Agreement by
BEAM.'

-	 (e)	 The Port Authority will make available to the Fem3ittee two equipment
rooms consisting of one equipment room on the seventh floor of the North Tower Building and
one equipment room on the seventh floor of the South Tower Building collectively constituting
approximately One Thousand Two Hundred (1,200) square feet (collectively the "Space" which'
shall be deemed to comprise a part of the System) at the World Trade Center for use solely in.

•	 connection with the installation and operation of equipment for the WTC Fiber Backbone
•	 System at no rental charge throughout the Term. The Permittee shall accept the Space in its "as

is" condition and shall promptly repair any damages thereto or to any other Fort Authority
property therein caused by its operations. The Port Authority shall have the right,, upon forty-
eight (48) hours notice to the Penijittee or at any time in the case of an emergency, and as often

• •	 as it considers necessary, to inspect the Space and (without any obligation to do so) to make
repairs, and in the event of emergency to take such action as may be required for the protection
of persons orprÔperty.

• •

	

	 (1)	 The Port Authority, by its officers, employees, representatives,
contractors, licensees, and their employees, shall have the right for the benefit of the Port
Authority, or the, lei-ntittee and/or for the benefit of others than the Permittee to maintain existing
and future heating, water, gas, electricity, sewerage, drainage, fire protection sprinkler,
ventilating, refrigerating, fuel and communication systems and other such service systems
including all tubes, pipes, lines, mains, wires, conduits and equipment on or about the Space and
to enter 'upon the Space at all reasonable times and to make such repairs, replacements and
alterations as may, in the reasonable opinion of the PortAuthority, be deemed necessary or'
advisable, and, from time to time, to construct or install over, on, in or under the Space new
tubes, pipes, lines, mains, wires, conduits and equipment; provided, however, that the same SIISII

be done so as to interfere as little as reasonably possible .with the Permittee's operations.
• Nothing in this Section shall or shall be construed to impose upon the Port Authority 'any

obligations so to maintain or to make repairs, replacements, alterations or additions or any
• liability for failure so to do,	 S

(g)	 In addition to the Space, the Permittee shall have the right and the
obligation to install vertical runs of Sumitomo "FutureFlex" conduit for fiber optic cables at
locations tobe reasonably designated by the Port Authority, as well as such horizontal runs as
are appropriate to connect the aforesaid 'ertical runs, in the quantities generally designated in the

• •	 Summary Basis of Design. The Permittee's rights to the use of any area described in this
paragraph (which areas are somethnes'hereinafter referred to as the "common use areas") shall
extend only to the space within such area as is actually physically occupied by such conduits of
the Pennittee a g are installed therein. The Pethiittec's tights with respect to the WTC Fiber
Backbone System shall constitute a license only and not an interest in real property, but such.
license shall continue in full force and effect throughout the term of this Agreement and shall
expire without notice upon the expiration or sooner termination of this Agreement with respect to
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the WTC Fiber Backbone System. The Pennittee shall have no other license to use any other
portion of the World Trade Center (including, without limitation, the roofs thereof or any other
vertical or horizontal pathways) except as specified in the TNAS Agreement, without the prior
written consent of the Port Authority. The Permittee shall have all the same obligations and
liabilities with rescct to those portions of the common use area made available to it by the Fort
Authority hereunder as it has with respect to the Space hereunder,

•	 (h)	 The Port Authority shall use reasonable efforts to make its personnel
available to assist the Peimittee in gaining access to the common use areas of the WTC Facility
made available by the Port Authority to the Pennittee hereunder and the Port Authority shall not
impose any charge to make such personnel available to the Pennittee except that the Pert,
Authority may impose a reasonable charge on the Permittee when it makes uniformed security
guard. available to the Permittee in connection with such access.

Section 2.	 Use of the WTC Fiber Backbone System

(a)	 The term "WTC System End-User" shall mean an entity who is not a
Carrier User, having a lease, permit or other agreement with or consented to by the Port
Authority for the occupancy of space or the exercise of privileges at the World Trade Center.

(b) In addition to the obligations imposed on the Permittee to operate the
System pursuant to paragraph' (a) of Section 3 of the TNAS Agreement, the Permittee shall
operate the WTC Fiber Backbone System so as to, accommodate all interested Carder Users and

•	 WTC System Bad-Users on a non-discriminatory basis up to the design capacity of the WTC
Fiber Backbone System.

(o)	 The limitation on the installation of voice, data or 'video transmission or
reception equipment after June 30, 1998 set forth in the first sentence of Section 1.7 of the,TNAS

•	 .	 Agreement shall not be applicable to those portions of the World Trade Center served by the
WTC Fiber Backbone System irrespective of whether any such third party telecommunications
service provider furnishes telecommunications service through the use of the WTC Fiber
Backbone System to WTC System End-Users on a wired or wireless basis.

(d)	 In addition to the rights granted to the Permittee pursuant to paragraph (b)
of Section 19 of the TNAS Agreement with respect to the use of the System, the Permittee may
also, in the course of its business and the conduct of its operations under this Agreement, permit
the use of the WTC Fiber Backbone System by Carrier Users and/or WTC System End-Users for
the purposes described in paragraph (d) of Section 2 of the TNAS Agreement, as amended by the
provisions of Section 1(a) hereof. Whether or not expressly set forth therein, all agreements,
between the Permittee and Carrier Users with respect to the use of the WTC Fiber Backbone
System shall be i) subject to the terms and conditions of this Agreement and (ii) subject to the
prior written approval of the Port Authority which shall not be unreasonably withheld. The
Permittee shall use its best efforts to make available to the Port Authority for inspection, upon its
request made from time to time, copies of all existing agreements between a Carder User and a
WTC System End-User, To the' extent commercially reasonable, the Permittee shall cause
BRAM to install and use all equipment reasonably available and necessary to accurately

• determine each Carrier User's gross receipts. It shall not be deemed discriminatory, under the
TNAS Agreement (i) to adjust the treatment of all Carrier Users prospectively, grandfathering
the treatnent of all Carriers Users who are parties to a Carrier Agreement at the time of such

4
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f the "most favored nations"adjustment or (ii) treat Carrier Users in accordance with the terms o 
provision in Section 7.6 of the Carrier Agreement 'dated the date hereof among the Peimittee,
BRAM and EurekaGGN.

(e)	 Subject to the provisions of Section 9(b) hereof, upon notice to the
Permittee by the Port Authority that any of BRAM's operations unreasonably interferes with the

•	 .	 operations of the WTC Facility, the Permittee shall cause BRAM to forthwith cease such
operations or otherwise cure such interference.

•	 'Section 3,	 Term

The term of the permission granted hereunder to the Permittee to operate the WTC Fiber
Backbone System shall commence on the date the Port Authority issues final approval of the
Pemiittee's Construction Application and complete plans and specifications for the WTC Fiber.
Backbone System for the North'Tower Building (the said date being hereinafter referred to as the
"WC Commencement Date") and shall, unless sooner terminated, expire on the first to occur Qf
(i) the day preceding the fifteen (1 5) anniversary of the WTC Commencement Date or (ii)
December 31, 2016 (the said term sometimes in this Agreement called the KWTC Term").
Notwithstanding the provisions of Sections 4 and 34 of the TNAS Agreement, the Permittee
shall not have any right to extend the term of the permission granted to the Perniittee under this
Agreement with respect to WTC Fiber Backbone System Operations.

Section 4,	 Fees

ACCESS FEB

C

The Permittee shall pay to the Port Authority a WTC Access Fee of One Hundred
'Twenty-five Thousand Dollars ($125,000) on the date of the full execution of this Agreement.

H. MJNfl{tJM FEES

(a)	 Subject to Section 12 hereof in the case of New Competition, the
Permittee shall pay to the Fort Authority minimum fees (the "W1'C Minimum Fees") separately
for each Annual Period during the WTC Term for the privileges described in this Agreement at
the annual rates set forth below, payable as follows:

(1) With respect to the First Annual Period of the.WTC Tenn, no
WTC Minimum Fees shall be payable.

(2) With respect to the portion of the WTC Term from and after the
first anniversary of the WTC Commencement Date to the expiration date of this Agreement, in
arrears, in quarterly installments commencing on the last day of the first month following the end
of the calendar quarter in the calendar year 2002 during which 'quarter the first anniversary of the

• WTC Commencement Date occurs, and continuing on the last day of each January, April, July
and October thereafter, including the first said date following the expiration date of this
Agrôement, in each case with respect to the calendar quarter ending on the last day of the
preceding month, For example, the quarterly installment, if any, of the WTC Minimum Fees for
the calendar quarter commencing January 1, 2003 and endIng March 31, 2003 shall be payable
on April . 0, 2003. The TNAS Agreement is hereby amended to reflect that, solely with respect
to the payment of the WTC Minimum Fee, it shall be an event under Section 20 of the TNAS
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Agreement entitling the Port Authority to terminate same if the Permittee shall fail, duly and
punctually to pay the WTC Minimum Fee when due to the Port Authority and such failure
continues for a period of fifteen (15) days (rather than the 10 days set forth in the TNA$
Agreement) after the Permitiec's actual receipt of a notice of default thereof from the Port
Authority.

(b)	 Subject to reduction pursuant to Section 12 hereof in the case of New
Competition, the WTC Minimum Fees are as follows:

-	 (1)	 For the Second Annual Period, in the sum of Two Hundred Fifty
Thousand Dollars ($250,000), prorated for the period from the first anniversary of the W7C
Commencement Date to December 31, 2002.

(ii) For the Third, Fourth, and Fifth Annual Periods, the sum of Two
Hundred Fifty Thousand Dollars ($250,000) per period..

(iii) For the Sixth Annual Period, the sum of Two Hundred I1ifty
Thousand Dollars ($250,000) prorated for the period from January 1 of such calendar year to the
day preceding the fifth anniversary of the WTC Conimencenient Date and Five Hundred
Thousand Dollars ($500,000) prorated for the period from the fifth anniversary of the WTC
Commencement Date to December 31 of such year,

(iv) For the Seventh, Eighth,. Ninth, and Tenth Animal Periods, the sum
of Five Hnndred:Thousand Dollars ($500,000) per Annual Period..

(v) For the Eleventh Annual Period, the sum of Five Hundred
Thousand Dollars ($500,000) prorated for the period from January 1 of such calendar year to the
day preceding the tenth anniversary of the WTC Commencement bate and Seven Hundred. Fifty
Thousand Dollars ($750,000) prorated for the period from the tenth anniversary of the WTC
Commencement Date to December 31 of such year.

(vi) For the Twelfth•and Thirteenth Annual Periods, the sum of Seven
Hundred Fifty Thousand Dollars ($750,000) per Annual Period.

(vii) For the Fcurteenth Annual Period, the sum of Seven Hundred Fifty
Thousand Dollars ($750,000) prorated for the period from January 1 of such calendar year to the
day* preceding the thirteenth anniversary of the WTC Commencement Date and Bight Hundred
Fifty Thousand Dollars ($850,000) prorated for the period from the thirteenth anniversary of the
WTC Commencement Date to December 31 of such year.

(viii) For the Fifteenth Annual Period, the sum of Bight Hundred Fifty
Thousand Dollars ($850,000).

(ix) For the Sixteenth Annual Period, the sum of Bight Hundred Fifty
Thousand Dollars ($850,000) prorated for the period from Jarniary 1 of such calendar year to the
end of the WTC Term. 	 -

(c)	 The Permittee shall not be personally liable for the payment of the WTC
Minimum Fees and the Pennitte&s liability under the TNAS Agreement for payment of the.
WTC Minimum Fees shall be limited to and shall be enforceable only out of the WTC Gross.
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Receipts actually in the possession and control of the Permittee, including without limitation
WTC Gross Receipts received by the Perinittee after the accrual of the obligation to remit the
WTC Minimum Fee to the Port Authority, or receivable by the Permittee. The lien of any
judgment against the Permittee in any proceeding instituted on, under or on connection with the
failure to pay all or any portion of the WTC Minimum Fees,shall not extend to any property
owned by the Perniittee other than WIC Gross Receipts actually in the possession and control of

•	 the Permittee at or after the commencement of such proceeding or receivable by the Permittee at
or after such time, provided that with respect to each WTC Minimum Fee then due and owirig to
the Port Authority, the Permittee has remitted to the Port Authority all Gross Receipts received
by the Permittee during the One Hundred Twenty (120) day period prior to the date such WTC
Minimum Fee was due and payable to the Port Authority (whether such remittance was applied
to that WTC Minimum Fee Installment or any other.

Ill. VARIABLE FEE
V	

V	

(a)	 The Permittee shall pay to the Port Authority a WW Variable Fee for 	 V

each Annual Period during the WTC Term ,. The WTC Variable Fee shall be determined by
ascertaining separately for each Annual Period the WTC Adjusted Gross Receipts Fee' 	 V

Component and subtracting from the amount thus determined the WTC Minimur4 Fees payable
for such Annual Period, including, without limitation, any applicable proration, or equitable
adjustment of such WTC Minimum Fees. No other proration of the WTC Variable Fee shall be V

applicable.	 V V

	 V

. V 

(b) (i) The WTC Variable Fee shall be payable in quarterly installments and V

computed,, at the percentage rates set forth below, based on the reasonably detemiinedprojection 
V

of the amount to be due for the entire Annual Period prepared by the Pemtittee and approved by
the Port Authority, such approval not to be unreasonably withheld, not later than sfxty (60) days

•	 prior to the commencement of each Annual Period, The WTC Variable Fee shall be payable for
each Annual Period in equal quartcrlyinstnflments oil the last day of January, April, July and
October, in each case with respect to the calendar quarter ending oti the last day of the
immediately preceding calendar month (for example, the Variable Pee shall be payable on

• 	 V July 31 for the calendar quarter April 1 to June 30) and for every calendar quarter or part thereof
thereafter in any Annual Period during the VfJ'C Term. The ThASAgreeznent is hereby
amended to reflect that, solely with respect to the payment of the WTC VariabiC Fee, it shall be
an event under Section 20 of the TNAS Agreement entitling the Port Authority to terminate same
if the Permittee shall fail, duly and punctually to pay the WTC Variable Fee when due to the Port
Authority and such failure continues for a period of fifteen (15) days (rather than the 10 days set
forth in the TNAS Agreement) after the Permittee's actual receipt of a notice of default thereof
from the Port Atithority. 	 V	 V	 V

V	 • (ii)	 Within sixty (60) days following the end of each Annual Period,
the Peimiuce shall compute the actual amount of the WTC Adjusted Gross Receipts Fee

• Component for the Annual Period and compute the WTC Variable Fee. In the event the actual
WTC Variable Fee shall exceed the total of the quarterly installments actually paid by the
Permittee with respect to such Annual Period, the Perinittee shall pay to the Port Authority the
difference between the actual WTC Variable Fee for the preceding Annual Period and the totalAwth	
of the said quarterly installments paid by the Permittee. In the event the total of the said
quarterly installments paid by the Permittee to the Port Authority shall exceed the actual WTC

• Variable Fee for the preceding Annual Period, the Port Authority shall credit the amount of such
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excess to the Pennittee. In either such case, the required payment shall be made not later than
ten (10) business days following the date of the notice from the Permittee to the Port Authority

•	 setting forth its computation of the actual WTC Variable Fee for the immediately preceding
Annual Period,

IV, FEE RELATED DEFINITIONS

"Annual Period" shall mean as follows: the period from the WTC Commencement Date.
to the first anniversary thereof shall be the First Annual Period, the period from the first
anniversary of the Commencement Date to the next occurring December 31 shall be the Second
Annual Period, the period from the next occurring January 1 to December 31 shall be the Third

•	 Annual Period and the period from each next occurring January I to December31 shall be the
•	 next occurring Annual Period.

"WTC Adjusted Gross Receipts" shall mean, for each Annual Period, Gross Receipts
reduced by the sum of: (i) Five Percent (5%) of W'rC Gross Receipts for such Annual Period
(which represents an allowance for administrative costs), and (ii) the annual amortization (with
an allowance-for interest equal to 11% per annum), over the remainder of the WTC Tenn, of
capital expenditures made by the Peirnittee or BRAM, in an aggregate principal amount not to
exceed Two Million One Hundred Thousand Dollars ($2,100,000), which expenses shall be of
the type and approximately within the estimated amounts set forth on the construction cost
budget attached to the WTC Fiber Backbone Agreement as Exhibit "F'.

,	 'WTC Adjusted Gross Receipts Fee Component" shall mean:

(1) For the First Annual Period to and including the Eleventh Annual
Period: Fifty-five Percent (55%) of WTC Adjusted Gross Receipts.

(2) For the Twelfth Annual Period, the Thirteenth Annual Period and
the Fourteenth Annual Period, the Fifteenth Annual Period and the Sixteenth Anntial Period:

•	 Sixty Percent (60%) of WTQ Adjusted Gross Receipts.

"WTC Gross Receipts" shaft mean all monies received or receivable in an Annual Period
by the Permittee (unless and until any amount is deemed by BRAM to be uncollectible in
accordance with generally accepted accounting principles) for the use, as provided in Section 1
of this Agreement, of the WTC Fiber Backbone System to be installed by the Permittee, pursuant
to the provisions of Section 2, in the WTC Facility, including, without limitation, any monies
received or receivable by the Permittee or BRAM relating to the use of, entrance to, or access to
the WTC Fiber Backbone System or the fiber optic cable installation related thereto, and the

•	 proceeds from any sale by the Permittee of the Warrant (as defined in Section 10) or the common
stock underlying the Warrant less the applicable exercise price, sales commissions and related
charges, but excluding the NYTP Minimum Fee and the BRAM Shortfall Payment, each as

•	 defined in the WTC Fiber Backbone Agreement. WTC Gross Receipts shall include all revenues
from the use of the WTC Fiber Backbone System as aforesaid except for (i) any fees received by
BIAM or the Perrnittee from tenants at the WTCas payment for services rendered connecting
such tenants to the In-Building System through the construction of horizontal runs, and (ii) any

4P	 regulatory
collected and paid out for any Sales tax, direct excise tax,, or any governmental or

regulatory fees or any other pass-through or ancillary fees that the Permittee is required by law to
collect and upon which it derives no revenue or profit

8
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V. ACCRUAL OF WTC MINIMUM FEB

Notwithstanding any other provision of this Agreement includiiig this Section 4,
the Permittee shall not be obligated to make any quarterly paymetit of the WTC Minimum Fee to
the extent such payment exceeds the WTC Adjusted Gross Receipts attributable to such quarter;
provided, however, that the portion not paid shall accrue and bear interest at an annual floating
rate equal to the prime rate (as published from time to time by the Citibank (NA) or its
successor) plus three percent (3%) ("Accrued Minimum Fees"), Accrued Minimum Fees shall
be due and payable with each succeeding quarterly WTC Minimum Fee payment, but only to the
extent that the WTC Adjusted Gross Receipts attributable to such later quarter exceed the greater
of the WTC Adjusted Gross Receipts Fee Component for such quarter or (ii) the WTC
Minimum Fee for such quarter. The remaining portion of any Accrued Minimum Fees shall
continue tç be accrued but shall not become due and payable (even on termination) except to the
extent kt. forth above, provided, however, that if at any time the Accrued Minimum Fees exceed
an amount equal to (y) if prior to the expiration of the Fifth Annual Period, the sum of Five
Hundred Thousand Dollars ($500,000), or (z) if after the expiration of the Fifth Annual Period,

•	 the WTC Minimum Fee for the current Annual Period, the Port Authority shall have the right to
terminate this Agreement, as and to the extent it applies to the World Trade Center (subject to the

•	 Pemiittee's rights under Section 7(b) hereof), and the WTC Fiber Backbone Agreement on 15
• days written notice to BRAM and the Pennittee, in which ease the Permittee shall use its best
efforts to cause BRAM to pay to the Fort Authority the applicable amount described in (y) and
(z) above (and only said amount) as a liquidated damage, as well as all other fees due hereunder
for the quarterly period in which such termination occurs (pro rated through the termination

o	
date). After such termination, and subject to the Pemiittee's rights under Section 7(b) hereof, the
Pormittee shall use its best efforts to cause BRAMto comply in full with its obligations under
Sections 13 (solely with respect to actions or omissions occurring on or prior to the termination

• date), 23 (without exception for the BRAM Equipment), 30(iii) and 30(iv) of the WTC Fiber
Backbone Agreement.

Section 5.	 Installation of the WTCPiber Backbone Systern

(a) Section 1 of theTNAS Agreement shall not be applicable to the 'WTC
Fiber Constructi6n Work" (as hereinafter defined) to be performed by'the Permittee in
connection with the WTC Fiber Backbone System; in lieu thereof, the provisions of this Section
5 shall govern the WTC Fiber Construction Work in all respects. The Penr'ittee shall perform, at
its sole cost and óxpcnse, all installation work required to prepare theWTC Facility for the
Permittee's WTC Fiber Backbone System Operations in accordance with the Port Authority
approved Construction Application (as hereinafter defined), including the installation of all
transmitters, receivers, Sumitomo "FutureFlex" fiber optic conduit, fiber optic cabling and other
equipment in the WTC Facility and the construction of all associated improvements in the WTC
Facility appurtenant to the operation of the WTC Fiber Backbone System, except for the
installation obligations of the Carrier Users under their Carrier Agreements (the work described
in this Section 5 being hereinafter referred to as the "WTC Fiber Construction Work").
Installation of equipment by Carrier Users shall be subject to approval by the Port Authority in
accordance with i1s usual procedures regarding the installation of such equipment.

(b) (i) The Perrnittce shall be responsible at its sole expense for retaining all
architectural, engineering and other technical consultants and services as may bereasonably
directed by the Port Authority for, and for developing, completing and submitting procedures for,
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the installation of all equipment and the construction of all improvements appurtenant to the

,	
operation of the WTC Fiber Backbone System. Prior to retaining any licensed architect,
professional engjneér or other technical consultant in connection with the WTC Fiber
Construction Work, the name or names of said licensed architect, professional engineer or other
technical consultairt shall be submitted to the Port Authority for its approval. The Port Authority
shalt have the right to disapprove, on a non-arbitrary and non-capricious basis, any licensed
architect, professional engineer or other technical consultant-who may be unacceptable to it and
shall notify the Peuniee of the basis for such disapproval, and shall approve in advance the
Perrnitte&s coiitract with each such licensed architect, professional engineer or other technical
consultant, which approval shall not be unreasonably withheld, delayed or conditioned. The Port
Authority hereby approveq the retention by the Permittee of BRAM in connection with the
performance of the WTC Fiber Construction Work.

•

	

	 (ii)	 (1) Prior to the commencement of any WTC Fiber Construction
Work at any building of the WTC Facility, the Permittee shall submit to the Port Authority for
its approval a Tenant Alteration Application (hereinafter called the "Construction Application"),
in the form supplied by thePort Authority, and containing such terms and conditions as the Port

•	 Authority may include, setting forth in detail by appropriate plans and specifications the WTC
Fiber Construction Work the Permittee proposes to perform at such WTC Facility building and
the manner of and time periods for performing such work, as more particularly described in
Section 5(c) below. The dnla to be supplied by the Permittee shall identify separately each of the
items constituting the WTC Fiber Construction Work and shall describe in detail the
improvements, f'xtures, equipment, and systems to be installed by the Permittee. The plans and

•	 specifications to:be submitted by the Permittee shall be in sufficient detail for a contractor to
* perform the WTC Fiber Construction Work and shall bear theseal of-a licensed architect or

professional engineer who shalt be xesponsible for the administration of the WTC Fiber
Construction Work in accordance with the Port Authority's requirements. In connection with the

•	 review by the Prt Authority of the Pennitte&s submission under this Section 5, the Permittee
shall submit to the Port Authority, at the Port Authority's request, such additional data, detail or
information as the Port Authority may require for such review, The Port Authority shall not
impose a fee forits review of the Construction Application. Following the Port Authority's
receipt of the Mmittee's Construction Application, the Port Authority shall give its written
• approval or rejection thereof, or shall request such modifications thereto as the Port Authority
may find necessary or appropriate. The Permitthe shall not engage any contractor or permit the
use of any subcontractor unless and until each such contractor or subcontractor, and the contract
such contractor or subcontractor is operating under, have been approved by the Port Authority,
The Perrnittee shall include in any such contract or subcontract such provisions as are required
pursuant to the provision's of this Agreement and the Construction Application approved by the
Port Authority, including, without limitation thereto; provisions regarding labor harmony. If
there is any conflict between the temis of the Construction Application and the TNAS
Agreement, the terms of the TNAS Agreement shall control.

•	 • •	 • •	 (2)	 The Port Authority shall review the Construction Application and
all plans and specifications submitted by the Permittee therewith and will furnish its comments
regarding the sane to the Perniittee within fifteen (15) business days after its receipt thereof.
The Port Authority will also review and comment on any corrected, modified or amended pins
and specifications resubmitted to the Port Authority by the Permittee within fifteen (15) business

•	 days after receipt of any such resubmission. The Pennittee hereby agrees that the Port Authority
shall have no responsibility, liability or obligation to the Fennittee in the event the Port Authority
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I
fails to respond to any such submission or resubmission of the Construction Application by the

,	 Pennittee witbinthe time periods set forth above, including any obligation to provide a
reimbursement, rent credit or other rent concession except as provided in subparagraph (3)
below.

(3)	 In the event the Port Authority does not furnish its comments upon
the, submission or resubmission of the first, and only the first, Construction Application
(submitted by the Permittee) within the time periods set forth in subparagraph (ii) above, the
Permittee may notify the Port Authority in writing that it proposes to terminate the TNAS
Agreement with the effect of expiration solely with respect to the WTC Fiber Backbone System
and if the port Authority does not within ten (10) business daysthereafter furnish its comments
to the Permittee, then the Permittee may, upon ten (10) days prior written notice to the Port.
Authority, terminate the TNAS Agreement and the TNAS Agreement shall thereupon expire
solely with jespect to the WTC Fiber Backbone System as if it had expired on that date and the
Port Authority shall refimd the WTC Access Fee to the Permittee,' and shall (as applicable) either
refund the Security Deposit or return the letter of credit described in Section 13 below to BRAM,

(1) The Permittee hereby assumes the risk of loss or damage to all
of the WTC Fiber Construction Work prior to the completion thereof and the rik'of loss or
damage to all property of the Port Authority, its lessees and permittees arising out of or in
connection with the WTC Fiber Construction Work unless such loss or damage is caused by the
gross negligence or willful misconduct of the Fort Authority, its employees or agents. In the
event of any such loss or damage, the Permittee shall forthwith repair, replace and make good the

,	
WTC Fiber Construction Work and the property of the Port Authority, its lessees and pennittees..•	

. The Permittee shall, and shall require each of its contractors to indemnify the Port Authority and
•	 its Commissioners, officers, agents and employees from and against all claims and demands, just

or unjust, by third persons (including the Commissioners, officers, agents and employees of the
Port Authority) against the Port Authority and its Commissioners, officers, agents and
employees, arising or alleged to arise out of the performance of the WTC Fiber Construction
Work or based upon any of the risks assumedby the Perrnittee in this Agreement or any breach
hereof, and for all loss and expense incurred by it and by them in the defense, settlement or

•	 satisfaction thereof, including without limitation thereto, claims and demands for death, for
personal injury or for property damage, direct or consequential, whether they arise from acts or
omissions of the Permittee, any contractors of the Permittee, the Port Authority, third persons, or
from acts of God or the public enemy, or otherwise, excepting only claims and demands which
result solely froth the gross negligence or willful misconduct of the Port Authority occurring
subsequent to commencement of the WTC Fiber Construction Work; provided, however, the,
Permittee shall not be required to indemnify the Port Authority where indemnity would be

. precluded by Section 5-322.1 of the General Obligations Law of the State of New York. The
Permittee shall cause each such contractor and subcontractor to obtain and maintain in force such
insurance coverage and performance bonds as the Port Authority may specify, including, without

• ,	 limitation, a contractual liability endorsement to cover the indemnity obligations assumed by the
• Permittee pursuimt to the provisions of this paragraph.

-. . (2) If so directed, the Permittee shall at its own expense defend any
suit based upon any claim or demand described in subparagraph (1) abovô (even if such suit,
claim or demand is groundless, false or fraudulent), and in handling such it shall not without
obtaining express advance permission from the General Counsel of the Port Authority, raise any

•	 defense involving in any way the jurisdiction of the tribunal over the person of the Port
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Authority, the immunity of the Port Authority, its Comnaissioners officers, agents or employees,
the governmental nature of the Port Authority or the provision of any statutes respecting suits
against the Port Authority. The Pennittee shall not be liable for any fees and expenses of
separate counsel representing the Port Authority, other than the reasonable costs of investigation..
The Permittee shall not be liable for any settlement of any action, proceeding or suit, which
settlement is effected by the Port Authority without the prior written consent of the Permittee,
which shall not be unreasonably withheld. If the Permittee shall not grant its consent as provided
above, such action, proceeding or suit shall thereafter be defended by the Permittee, at its sole
cost and expense, subject to the limitations set forth above in this subparagraph (2).

(iv). The WTC Fiber Construction Work shall be performed by the,
Permitted in accordance with the Construction Application and final plans and specifications
approved by the Port Authority, shall be subject to inspection by the Port Authority during the
progress of the WTC Fiber Construction Work and after the completion thereof, and the
Permittee, upon direction from the Port Authority to do so, shall stop the performance of any
portion of the WTC Fiber Construction Work which is not being performed in accordance with
the above and redo or replace at its own expense any WTC Fiber Construction Work not done in
accordance therewith. The Permittee shall also supply the Port Authority with "as-built"
drawings in such form and number as are reasonably requested by the Port Authority, and the

•	 •Fermittee shall keep said drawings current during the term of the permission granted under this
•	 Agreement NO changes or modifications to any WTC Fiber Construction Work shall be made

without the prior consent of the Port.Authority (other than routine, de minimus modifications
•	 that arc consistent with Prudent Engineering and Operating Practice, notice of which is given to.

• the POrt Authority prior to the making of such modification).

(v)	 Any dispute between the Port Authority and the Perqiitteè
regarding whether or not any Construction Application submitted by the Permittee should be
approved by the Port Authority shall be handled pursuant to Section 26 of the TNAS Agreement

(vi) . The Permittee shall pay or cause to be paid all claims lawfully
made against it. by its contractors, subcontractors, material suppliers and workers, and all' claims
lawfully made against it by other third persons arising out of or in connection with or because of
the performance of the WIC Fiber Construction Work, and shall cause its contractors and
subcontractors to pay all such claims lawfully made against them, provided however, that
nothing herein contained shall be construed to limit the right of the Permittee to contest any
claim of a contractor, subcontractor, material supplier or worker or other person, and no such
claim shall be considered to be an obligation of the Permittee within the meaning of this
paragraph unless and until the same shall have been finally adjudicated. The Permittee shall use
commercially reasonable efforts to resolve any such claims and shall keep the Port Authority
fully informed of its actions with respect thereto. Without limiting the generality of the
foregoing, the Permittee shall use reasonable efforts to ensure that all of the Permittee's
construction contracts, (and for the purposes of this Agreement, the WTC Fiber Backbone
Agreement shall not constitute a construction contract), in accordance with all Laws, provide as
follows: 'If (I) the Contractor fails to perform any of its obligations under this Contract,.
including its obligation to pay any claims lawfully made against it by any material supplier,

,	 subcon1ractor; worker or any other third pets oil which arises out of or in con.nction with the
performance of this Contract, (2) any claim (just or unjust) which arises out of or in connection
with this Contract is made against the Permittee, or (3) any subcontractor under this Contract
fails to pay any claims lawfully made against it by any material supplier, subcontractor, worker
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or any other third person which arise out of or in connection with this Contract or if in the
Permittee's opinion any of the aforesaid contingencies is likely, to arise, then the Permittee shall

•	 have the light, in its dicretkrn, to withhold out of any payment (final or otherwise and even
though such payments have already been certified as due) such sums as the Permittee may deem
ample to protectil against delay or loss or to assume the payment ofjust claims of third persons,
and to apply such sums as the Permittee may deem proper to secure such protection or to satisfy
such claims. All sums so applied shall be deducted from the Contractor's compensation.
Omission by the Permittee to withhold out of any payment, final or otherwise, a sum for any of
the above contingencies, even though such contingency has occurred at the time of payment,
shall not be deemed to indicate that the Pemiittee does not intend to exercise its right with
respect to such contingency. Neither the above provisions for the rights of the Pennittee to
withhold and apply monies nor any exercise or attempted exercise of or omission to exercise,
such right by the Permittee shall create any obligation of any kind to such material suppliers,
subcontractors, workers or other third persons. Until actual payment is made to the Contractor,

•	 its right to any amount to be paid under this Contract (even though such payments have aiready
been certified as due) shall be subordinate to the tights of the Permittee under this provision."

(c)	 (I) The Permittec shall not commence any WTC Fiber Construction Work
prior to the WTC Commencement Date and until the Construction ApplicatiOn and plans and
specifications covering such work have been finally approved by the Port Authority. The
Permittee recognizes that its obligation to pay fees, including, without limitation, the WTC

•	 Access Fee and he WTC Minimum Fee under this Agreement shall commence on the date of
this Agreement even though the WTC Fiber Construction Work will not yet then have been

,	
commenced or completed.

(ii). The Peuxtittee shall submit a Construction Application for the
WTC Fiber Construction Work at the North Tower Building within sixty (60) days following the

•	 execution of this Agreement and a Construction Application for the , WTC Fiber Construction.
Work at the South Tower Building within one hundred fifty (150) days following the execution
of this Agreement. In the alternative, the Permittee may, at its option, submit one Construction
Application covering the WTC Fiber Construction Work to be performed at both the North
Tower Building and the South Tower Building. The Permittee shall use its best cfforts • to
commence the perfotniance of the WTC Fiber Construction Work at the WTC Facility within
fifteen (15) days following the approval of the Construction Application and shall diligently
pursue the completion of the WTC Fiber Construction Work The Permittee shall complete the
installation of the WTC Fiber Construction Work in the North Tower Building on or before July

	

•	 31, 2001 and in the South Tower Building on or before October 31, 2001. In the case of any
WTC Fiber Construction Work at the Northeast Plaza Building or the Southeast Plaza Building,
the Perniittee shall be permitted to commence construction in either or both of such buildings
until December31, 2006, at which time its right and obligation to construct the In-Building
System in such buildings shall expire. The Permittee may, at its option, submit a Construction
Application covering the WTC Fiber Construction Work to be performed in the Northeast Plaza

• • Building and/or a Construction Application covering the WTC Fiber Construction Work to be
performed in the Southeast Plaza Building, or one application covering both. In addition, the
Petrnittee shall be required to commence construction in each such building if either (i) at least

4P	 -percent
percent (10%) of the tenants in such building, provided such tenants occupy atleast fifteen

percent (151/9) of the rentable square feet of such building, have agreed to utilize the WTC Fiber
Backbone Systsm through Carrier Agreements with Carrier Users or otherwise; or (ii) tenants

	

•	 occupying at Least twenty percent (20%) of the rentable square feet of such building have agreed
•	 •	 13
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to utilize the WTC Fiber Backbone System through Carrier Agreements with Carrier Users or
otherwise. Any of the deadlines for completion of the WTC Fiber Construction Work set forth
iii this paragraph shall be subject to extension for causes or conditions beyond the control of
Permittee, including without limitation any failure of the Port Authority to approve any
Construction Application, on a timely basis. With respect to the WTC Fiber Construction Work,
the format of the certificate required pursuant to Section 8 of the TNAS Agreement shall be
reasonably specified by the Port Authority in advance, and the categories required thereon shall
be reasonably established by the Port Authority in advance.

(d) The Permittee shall be solely responsible for the plans and specifications
used by it and for the adequacy or sufficiency of such plans and specifications, and all the
improvements, fixtures, and equipment depicted thereon or covered thereby, regardless of the
consent thereto or approval thereof by the Port Authority or the incorporation therein of any Port
Authority requirements or recommendations, The Port Authority shall have no obligation or
liability in connection with the performance of any of the WTC Fiber Construction Work or for•	
the contracts, for the performance thereof entered into by the Permittee. The Perrnittee hereby
releases and discharges the Port Authority, its Commissioners, officers, representatives and
employees of and from any and all liability, claims for damages or losses of any kind whether

• legal or equitable, or from any, action or cause of action arising out of orin connection with the
performance of any of the WTC Fiber Construction Work pursuant to the contracts between the
Permittee and its contractors except for any of the foregoing caused solely by the gross

•	 negligence or willful misconduct of the Port Authority. The Permittee shall use commercially
reasonable efforts to make arrangements for the extension to the Port Authority of all warranties

,
extended or available to the Permittee or BRAM in connection with the WTC Fiber Construction

•	 Work.

(e) (i)As between the Permittee and the Port Authority, the Pori Authority
shall be and remain responsible for the clean-up, removal and disposal, response or remediatión
of any and all Hazardous Substances which were not placed at the WTC Facility by the Pertuittee
or its officers, employees, guests, invitees and other representatives, which 

'
could-subject any

Person to liability for costs of cleanup, removal, respon eorrernediation under any
Environmental Laws; provided however, the Port Authority shall have the right to direct the
Permittee to alt*, in a commercially reasonable manner (i.e., if an alteration or modification is-
less expensive than performing a clean-up, removal and disposal or a remediation), the location
of any WTC Fiber Construction Work or otherwise modify, In a commercially reasonable
manner (i.e., if an alteration or modification is less expensive than performing a clean-up,
removal and disposal or a remedIation), the plans and specifications for any WTC Fiber
Construction Work in order to investigate the need for any clean-up, removal and disposal,
response or remecliation. The Perinittee shall consult with the Port Authority prior to preparing
its plans and specifications to minimize any distuiiance to.an.y Hazardous Substance.

•	 (ii)	 The Pennittee shall, promptly advise the Port Authority of any
• • . environmental findings by the Permittee during the performance of the WTC Fiber Construction

Work which suggest that any Hazardous Substance has been or may be disturbed by the
performance of the WTC Fiber Construction Work. The Port Authority shall 'have the right to

'	 direct the Perruittee to stop the performance of the WTC Fiber Construction Work at any
location where it is reasonably expected such work will disturb any Hazardous Substance, The
Port .Authority shall thereafter promptly commence the performance of any appropriate or
required environmental testing at such location, The Port Authority and the Permittee shall
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promptly discuss appropriate modifications to the WTC Fiber Construction Work as provided in
subparagraph (1), above,

(iii) As between the Permittee and the Port Authority, the Permittee
shall be responsible for the clean-up, removal and disposal, response or remediation of any and
all Hazardous Substances which could subject any Person to liability for costs of clean-up,
removal, response br remediation under any Environmental Laws and which arise out of or result
from (1) the use or occupancy of the WTC Fiber Backbone System by the Permittee or its
officers, employees, guests, invitees, contractors and other representatives, or (2) any acts or
omissions of the Perniittee or any of the aforesaid in connection with the 'WTC Fiber Backbone
System; provided that the Permittee shall not be responsible under this subparagraph (iii) with
respect to any Hazardous Substances to the extent the Port Authority is responsible for such
Hazardous Substances under subparagraph (i) above.

(1)	 The Permittee understands that there may be other communications and
utility lines and conduits located in portions of the WTC Facility where the Permittee will
operate the WTC Backbone System The Port Authority will use commercially reasonable
efforts to (t) permit the Peimittee to inspect the said portions of the WTC Facility prior to the
commencement by the Permittee of the design of the WTC Fiber Backbone Facility , and (ii)
make available to the Perrnittee its records to the extent the same are available, in an effort to

' identify to the Permittee the location of such communication and utility lines which may
interfere with the WTC Fiber Construction Work proposed by the Fennittee. The Port Authority
hereby disclaims any warranty or representation to the Permittee that such records are accurate.

,	 The Permittee agrees to design the Construction Work so as to eliminate or minimize the need
for relocation of any such communications and utility lines..

(g) Upon completion of the 'WTC Fiber Construction Work at (1) tlie.WTC
Facility, or (ii) separately with respect to (w) One World Trade Center, (x) Two World Trade
Center, (y) the Northeast Plaza Building and (z) the Southeast Plaza Building, the Pennittesbail
supply the Port Authority with a certificate signed by a responsible officer of the Pemtittee and,
by the licensed architect 'or professional engineer who scaled the Pemiittee's plans pursuant to
the provisions ot' this Section certifying that all or one of the portions specified above, of the
WTC Fiber Construction Work has been performed in accordance with the approved plans and
specifications covering such work, in accordance with the provisions of this Agreement and in
compliance with all applicable laws, ordinances, governmental rules, regulations and orders.
The Port Authority will inspect the WTC Fiber Constructiori Work or a portion thereof as
specified above at the WTC Facility and if the same has been completed as certified by the
Permittee and the Permittee's licensed architect Or professional engineer, the Port Authority shall.
deliver a certificate to such effect to the Perinittee within twenty (20) business days following the
Port Authority's receipt of such certification, subject to the, condition that all risks thereafter with
respect to the construction and installation of the WTC Fiber Construction Work or the portion
thereof as specified above and any liability therefor for negligence or other reason shall be borne
by the Perrnittce. The Permittee shailnot use or permit the use of the WTC Fiber Backbone
System or the portion thereof as specified above for the ,purposes set forth in this Agreement or
conduct 'WTC Fiber Backbone System Operations until such certificate relating to all or a portion
of the WTC Fiber Backbone System, as the cise may be, is received from Port Authority.

(h) Except as may otherwise be provided in the WTC Fiber Backbone
Agreemeüt with , respect to equipment owned by BRAM and in agreements between the
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Permittee and Carrier Users and WTC System End-Users (subject in both cases to the consent of
the Port Authority) with respect to equipment owned by Carrier Users or the WTC System End-
Users as the case may be, title to all fixtures and equipment (as defined in the NYUCC) forming
a part Of the WTC Fiber Backbone System, including but not limited to the Sumitomo
"Puturel?lex" fibci optic conduit, shall immediately vest in the Port Authority upon the first to
occur of afflxatiôn to the WTC Facility or the first use of such items in WTC Fiber Backbone
System Operations. The Perrnittee or BRAM shall each. have the right to install replacements
for, and the right and the obligation to modify or repair, any or all of the foregoing fixtures and
equipment forming a part of the WTC Fiber Backbone System; Title to such replacements shall.
vest in the Port Authority in the manner provided above. Title to the fixtures and equipment so
replaced shall pass to the Permittee or to BRAM, as provided iii the WTC Fiber Backbone
Agreement. Title to W'TC Fiber Backbone System software licenses, equipment warranties and
service contracts etc. to the extent the terms under which the Permittee or BRAM, as the case
may be, has obtained the same, permit title therein to be transferred to the Port Authority, shall
vest in the Port Authority upon the execution thereof or at the that possible time thereafter as
title thereto may vest in the Port Authority. Title to all other assets forming a part of the WTC
Fiber Backbone System, including all intangible assets, shall remain vested in the Pernhitteo or
BRAM, as provided in the WTC Fiber Backbone Agreement The Permittee shall Oromptly
execute and deliver bills of sale and all other documents necessary or convenient in order to
evidence the transfer of title to the Port Authority of all the items mentioned in this paragraph.
The Port Authority hereby grants to the Pennittee (and through the Pemtittee, to BRAM) an
exclusive tight to use all parts of the WTC Fiber Backbone System to which title is being
conveyed to the Port Authority pursuant to this Section 5 (h), which use shall be in the manner
permitted by this Agreement. This right to use shall commence upon the vesting of title to the
Port Authority as hereinabove provided and shall continue throughout the term of the permission
granted to the Prmiftee to operate the WIC Fiber Backbone System.

(i)	 The Port Authority shall provide to the Pennittee and BRAM, promptly
after the execution of this Agreement, a letter (i) stating that the Port Authority is a public
corporation" within the meaning of New York State Department of Taxation and Finance
Regulation Section 529.2(a)(2) and New York Tax Law Section 1.11 6(a)(1), and (ii) describing
the proposed ownership and use of the equipment installed or to be installed pursuant to this
Agreement and the WTC Fiber Backbone Agreement as part of the WTC Fiber Backbone
System, which itter may be used by each of the Pennittee and BRAM in its efforts to obtain a
sales tax exemption from New York State Division of Taxation and Finance with regard to its
purchase of such equipment.

Section 6.	 In-Kind Services.

Upon the written request by the Port Authority therefor, from time-to-time the Pennittee
or J3RAM shall, at no charge, install, operate and maintain for use by the Port Authority or one
or more affiliated entities designated by it, but not by the Net Lessee (as defined in Section 16)
or any other assignee; successor or lessee of the Port Authority (including any assignee of its
rights under theTNAS Agreement) unless expressly and specifically agreed to in writing by the
Port Authority, a total of two fiber optic cable strands per floor to serve each floor then occupied
by the Port Authority in the WTC Facility, or &uch of the above-described floors as may then be
specified by the. Port Authority; provided, however, in no event shall the Permittee or BRAM (i)
be required to provide more than five (5) fiber optic strands in the aggregale or (ii) be
responsible for the electronic connections at the end of each of the fiber optic strands.
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Section 7.	 Termination of WTC Fiber Backbone Agreement.

(a) Notwithstanding anything contained in this Agreement to the contrary,
pursuant to Section 19(h) of the WTC Fiber Backbone Agreement, BRAM shall have the right at
any time, upon at least thirty (30) days notice to the Perinittee and the Port Authority to terminate
the WTC Fiber Backbone Agreement before the end of the Term, provided that before such
termination is effective, BRAM satisfies the terms and conditions of such Section 19 (h)
including without limitation, paying to the Fort Authority on or prior to the date of termination,
as liquidated damages, an amount (the "Port Authority Final Payment') equal to the greater of
the sum of Five Hundred Thousand Dollars ($500,000), or (li) an amount equal to the WTC
Minimum Fee for the entire Annual Period in which the termination date occurs plus an amount
equal to the WTC Minimum Pee for the immediately preceding Annual Period (without taking
into account or off-setting any amounts otherwise due or paid by BRAM under the WTC Fiber
Backbone Agreement prior to the date of such termination). Upon such termination and the
satisfaction of the terms and conditions in such Section 19(h) and this paragraph, or upon a
termination of the WTC Fiber Backbone Agreement pursuant to section 19(a) thereof and the
full compliance by BRAM with the requirements of the last sentence of such Section 19(a), the
Port Authority shall return to BRAM (as applicable) any remaining Security Deposit or the letter
of credit described in Section 13 below, and BRAM and EurekaGGN shall not have any further
rights against or obligations to the Port Authority under the WTC Fiber Backbone Agreement
(except as expressly set forth therein) and under the Nondisturbance Agreement BRAM and
EurekaGON shall be entitled to rely on this Section 7(a) as third-party beneficiaries thereof.

(b) If (1) BRAM exercises its right to terminate the WTC Fiber Backbone
Agreement pursuant to Section 19(h) thereof and on or prior to the date of termination thereof
pays the Port Authority. Final Payment to the Port Authority, (ii) the WTC Fiber Backbone
Agreement terminates pursuant to Section 19(a) thereof and BRAM complies in full with the
requirements of the last sentence of such Section 19(a), or(iü)!be WTC Fiber Backbone
Agreement terminates pursuant to Section 5(VII) thereof and BRAM complies in full with the
requirements of the last two sentences of such Section 5(VLl), then upon such termination and
the satisfaction: of the terms and conditions in this paragraph, (y) the Port Authority shall return
to BRAM any, remaining Security Deposit or the related letter of credit, and (z) the Permittee
shall not have any further obligations with respect to the World Trade Center and the WTC Fiber
Backbone System (including without limitation any obligation to pay the fees required
hereunder) under this Supplemental Agreement; provided, however, that the Permittee may elect
in writing, delivered to the Port Authority within 30 days after such termination, to continue to
operate the WTC Fiber Backbone System for the uses set fOrth in this Agreement on reasonable
and customary temis and conditions to be determined by the Peimittee and the Part Authority
based on mirkCt conditions at the time of such termination. The parties agree to negotiate such
terms and conditions in good faith and ma commercially reasonable manner and to set forth
same in a writtn amendment or supplement to the TNAS Agreement to be entered into within
180 days slier the date of such tennitiafion. If the parties hereto have complied with the
provisions of this Section 7 but such amendment or supplement is not entered into within the
aforementioned 180 day period, or if the Permittee does not elect to continue to operate the WTC
Fibdr Backbone System in accordance with the foregoing, then the Peimittee shall comply with
its obligations under Section 8(a) hereof (without exception for the BRAM Equipment),
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Section 8,	 Surrender

(a)	 Upon the expiration or termination of this Agreement, the Perinittee
covenants and agrees to yield and deliver the WTC Fiber Backbone System peaceably to the Port
Authority free and clear of any claim of ownership by the Permittee, including title to the
Sumitomo 'TutureFlex" fiber optic conduit and the rights to the Pennittee's agreement with
BEAM, WTC Fiber Backbone.Systern software licenses, equipment warranties, service
contracts, etc., but excluding(i) all of the Perinittee's and BRAM'S equipment located in the
Space, (ii) any equipment (but not fixtures or, trade fixtures) connecting the Sumitomo
"FutureFlex" fiber optic conduit with the equipment in the Space and (iii) any equipment owned
by Carrier Users or WTC System End Users, all without any thither act or deed by the Permittee.
The Permittee shall promptly execute and deliver quitclaim assignments; bills of sale and all
other equivalent documents necessary or convenient in order to evidence the rights of the Port
Authority therein, including title to the Sumitomo "PuturéFlex" fiber optic conduit, all WTC
Fiber Backbone System software licenses, equipment warranties, service contracts, etc. Such
right to use the WTC Fiber Backbone System shall not in any manner affect, alter or diminish
any of the obligations of the Perniittcc under this Agreement Upon the expiration or termination
of this Agreement, the Permittee shall deliver the WTC Fiber Backbone System to the.Port
Authority promptly and in good condition, such reasonable wear excepted as would not
advcrsely affect or Interfere with its proper operation under this Agreement.

(ti)	 The Permittee shall have the right at any time during the WTC Tenn'to
remove a portion or portions of the WTC Fiber Backbone System consisting of equipment or

S
other personal propei1yfim the WTC Facility, provided that the Permittee shall install suitable
replacements thêrefor as is necessary for WTC Fiber Backbone System Operations.

• Furthermore, upon the expiration or sooner termination of this Agreement the Permittee shall
promptly remove the WTC Fiber Backbone System, only if so directed by the Port Authority,

•	 and, only upon such removal, titleto the Sumitomo "FutureFlex" fiber conduit shall thereupon
•	 vest in the Perntittee and title to the electronic equipment forming a part. of. the WT  Fiber

Backbone Systein, software licenses, equipment warranties, service contracts, etc. shall
•	 thereupon vest in BRAM, except as may be otherwise provided in the .WTC Fiber Backbone

Agreement, without any further act or deed by the Pennittee or by BRAM, as the case may be.
The Port Authority shall promptly execute and deliver bus of sale and all other documents
necessary or convenient in order to evidence any such transfer of title to the Permittee or BRAM,
as the case maybe.

(c)	 If the Perrnittee shall fall to remove the WTC Fiber Backbone System
within One Hundred Twenty (120) days after receiving a written direction to do so from the Thrt
Authority pursuant to the provisions of this Section, the Port Authority may remove the WTC
Fiber Backbone System or a portion or portions thereOf to a public warehouse for depositor
retain the same in its own possession, and, in either event, may dispose of the same as waste
material or sell the same at public auction, the proceeds of which shall be applied first to the
expenses of removal, storage and sale, and secpnd to any suuis.owed by the Permittee to the Port
Authority, withany balance remaining to be paid to the Permittee; if the expertses of such
removal, storage and sale shall exceed the proceeds of sale, the Permittee shall pay such excess
to the Port Authority on demand. Without limiting any other term or provision of this
Agreement, the J'ermittee shall indemnify and bold harmless the Port Authority, its
Commissioners officers, agents, employees and contractors from all claims of third persons
arising out of the Port Authority's removal and disposition of prop* 	to this
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paragraph, including claims for conversion, claims for loss of or damage to property, claims for
injury to persons (including death), and claims for any other damages,, consequential or
otherwise.

I
Section 9.	 Miscellaneou

(a) The following sections of the TNAS Agreement shall each be inapplicable
to the WTC Fiber Backbone System and, to the extent its activities are limited solely to those set
forth in the WTC Fiber Backbone Agreement, BRAM: Section 41, "Non-Discrimination",
Section 42, "Affirmative Action" and-Section 43 "Permittee's Additional Ongoing Afthrmatiye
Action - Equal Opportunity Commitment";

(b) The Permittee recognizes that it-is a special consideration for the.Port
Authority's entering into this Agreement that the Femiittee, without in any way liniilingor
modifying its obligations with respect to any other provision of the TNAS Agreement, hereby
confirms that all the obligations assumedby the Permittec pursnant to Section 46 of the TNAS
Agreement, including all references therein to objectionable interference, are fully applicable to
WTC Fiber Backbone System Operations, providohowever that the obligation of the Port
Authority contained in the second sentence of paragraph (b) of Section 46 shall not be applicable
to any communications activity conducted by any Carrier Users or WTC System End Users on
the WTC Fiber Backbone System. The Permittee Undei*tands that the Port Authority makes no
representations with respect to the performance or operation of the WTC Fiber 

,
Network or any

faculties installed by any entity in connection therewith and it-makes no representation that -
installations or facilities of others at-the World Trade Center will not interfere, electronically or
otherwise, with such performance or operation. The Perinittee understands that the Port
Authority may install Or may permit the installation by persons other than the Pemiittee of line,
cables, conduits and equipment in close proximity to cables, lines and equipment df the
Pennittee, Carrier Users and/or WTC Bud Users, and the Port Authority shall not be responsible
or liable for any damage to or interference with the Fermittee's or BRAIvVs wireless
telecommunications installations caused by any of the Port Authority's lines or other equipment,
or by lines or other equipment of third parties. With respect to wired telecommunications
installations, tbe Port Authority shall use its 'reasonable efforts not to interfere with the use and
operation of the Permittee's, Carrier Usrs' or BRAM's wired telecommunications services and
equipment.

()	 The Permittee hereby represents and warrants that the provisions of
subparagraph (b)(ii)(1) of Section 25 of the TNAS Agreement are fully appficable with respect to
the negotiation and execution of this Agreement as a supplement to the TNAS Agreement and
that no approval by or consultation with the "Project Lender" (as such term is defined in said
Section 25) shall be required in order to authorize or permit the Permittee to negotiate and enter
into this Agreement with the Port Authority.

(d)	 (i) Within thirty (30)days of the full execution and delivery of this
Agreement, the Port Authority shall provide the Perniittee with a list of the names, addresses and
tenant contacts for each existing tenant in the WTC Facility, and shall send or permit the
Permittee or BRAM to send to each such tenant a letter using the mailing list supplied by the
Port Authority, in the form set forth on Exhibit "M" attached to the WTC Fiber Backbone
Agreement (as the same may be modified (I) in the case of immaterial changes to correct
grammar, tense, dates, names and similar matters, by 10 days notice to the Port Authority and

19
SU 140492i1430001



p.

(ii) in the case of all other modifications, by the mutual agreement of the Permittee, )3RAM and
the Port Authority), acknowledging the Permittee, BEAM and EurekaGGN and describing the
WTC Fiber Backbone System. Upon the written request of the Permittee, the Port Authority
shall also endeavor to promptly provide the Pertuittee with the name, address and tenant contact
for each tenant who becomes a tenant in the WTC Facility in the future during the WTC Term,
The Permittee and BRAM shall be permitted access to the WTC to solicit tenants of each WTC
Facility in person during normal business hours.

(ii)	 The Port Authority hereby consents to the following in connection.
with BurekaGON's promotional activities: 	 ..

(1) The Permittee, BEAM and BurekaGGN shall be entitled to state
that the WTC Facility is a "EurekaGGNX3ON Lit Building" and

(2) The Permittee, BRAM and EurekaGGN shall be entitled to use
either a rendering or a photograph of the WTC Facility in its promotional literature,

(e)	 Any breach or default of the TNAS Agreement that would permit the
termination of the TNAS Agreement pursuant to its terms by the non-breaching party shall not:
(i) if such breach relates solely to the construction, operation, maintenance or use (or failure to
properly perform same) of the WTC Fiber Backbone System, permit the non-breaching party to
terminate the TNAS Agreement with respect to that portion of the System (the 'Non-WTC *
System") other than the WTC Fiber Backbone System and (ii) if such breach or default relate
solely to the construction, operation, maintenance or Use (or failure to properly perform same) of
the Non-WTC System, permit the non-breaching party to terminate the TNAS Agreement with

•	 respect to the WTC Fiber Backbone System.

•	 -	 (1)	 In the event of damage to the World Trade Center resulting from a
casualty caused by the fault of any Carrier User or the officers, employees, agcits,

•	 representatives, contractors, or invitees of any Carrier User or other persons doing business with
any Carrier User) then, notwithstanding the provisions of Section 12(e) of theTNAS Agreement,
the Permittec shall be entitled to the abatement of the WTC Minimum Fees payable hereunder in
the same manner as the Minimum Foes are abated under Subsections 12(a) through 12(d) of the
TNAS Agreemónt and, as applicable, a pro rata portion of the Security Deposit shall be released
to BRAM or the faç,e amount of the letter of credit provided for in Section 13(b) hereof shalibe
reduced pro rata in each instance, only for the period of such abatement In addition, clause (i)
of Subsection 12(a)(i) of the TNAS Agreement shall be and hereby is amended, solely as it
relates to the WTC, to provide that the repairs or rebuilding of the WTC Facility in question shall
include the re-building of the InBuiiding System for such WTC Facility by the Permittee or.
BEAM, provided that BEAM has diligently pursued such re-building).

(g) • The Pennittee's indemnifl,cation obligations under Section 13 of the TNAS
Agreement shall be limited with respect to the World Trade Center to the extent indemnification
of the Port Authority and its commissioners, members, officers, agents, representatives and
employees is provided by BEAM under the WTC Fiber Backbone Agreement or a Carrier User
under its Carrier Agreement. 	 -

(h)	 Notwithstanding the provisions set forth in Section 32 of the TNAS
Agreement, the Permittee's obligations under the TNAS Agreement may be performed and its
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rights or privileges thereunder may be exercised by subcontractors unless the Port Authority
objects thereto in writing:

(i)	 Section 44(1) of the TNAS Agreement shall be and hereby is amended,
solely as it relates to the WTC, to provide that no failure, delay, interruptiori or reduction in any
electrical service or services in the WTC for a continuous period of less than five days shall be or
shall be construed to be an eviction of Permittee, shall be grounds for any diminution or
abatement of the fees payable under the TNAS Agreement, or shall constitute grounds for an
claim by the l'ennittee for damages, consequential or otherwise, unless due to the gross
negligence or willful misconduct of the Port Authority, its employees or agents.

•	 (5).	 Section 10 of the TNAS Agreement shall be and hereby is amended,
solely as it relates to the WTC, to provide that the Pennitte&s obligations under clause (ii)
thereof arise only upon notice from the Port Authority of the prohibited act or thing, in the same
maimer as BRAM's obligations under Section 10 of the WTC Fiber Baákbone Agreement..

Section 10. Warrants

The WTC Fiber Backbone Agreement shall obligate BRAM to cause BurekaGON to and
EurekaGGN shall on the WIt Commencement Date enter into a Warrant Agreement with and
issue to the Perrnittee a Warrarit (the Warrant"), both the Warrant Agreement and the Warrant,
being in the form attached to the WTC Fiber Backbone Agreement as "Bxhibit B," entitling the
Permittee to purebase Two Hundred Eighteen Thousand Five Hundred Ninety-one (218,591)
shares of the common stock of EurekaGGN at a purchase Price of One Dollar and Twenty-Five
Cents, ($1.25) per share.

Section 11. Changes in Federal Rôgulation

If the laws, rules and regulations of the United States Government regarding the use and
operation of the WTC Fiber Backbone System in effect as of the date of this Agreement are
amended, supplemented, modified or repealed so as to grant to third parties rights of use and
access to the WTC Fiber Backbone System, including the Sumitomo 'TmrtureFiex" fiber optic

• conduit, other than through consensual agreements with the Permittee governing such use and
operation, (each such amendment, modification or repeal being called in this Section an
"Adverse Federal Regulatory Change") then the Pennittee shall be permitted to terminate the
TNAS Agreemeilt solely with respect to the WTC Fiber Backbone System upon Forty-five (45)

• days prior written notice to the Port Authority. This right of termination by the Permittee shall
expire on the day preceding the second anniversary of such Adverse Federal Regulatory Change.

fl

Section 12. Now Competition

	

(a)	 New Competition shall mean, any of the following:

(i)	 Any Competitive Telecommunications Delivery System
introduced by any Person. for the first time into the WTC Facility after. the WTC Commencement

	

Date that is both:	 -

(A)	 actively providing service to customers either (x) on forty
(40) or more floors in the WTC Facility, or (y) to twenty-five percent (25%) or more of the
tenants in the WTC Facility; and
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(B) competing with the WTC Fiber Backbone System for the
delivery of teleconimunióations services to tenants in the WTC Facility

(ii) Any change of Laws that has materially impaired the revenues
generated from thd WTC Fiber Backbone System.

(iii) Any mandate by a Governmental Authority which caused an
involuntary (x) sale of all or a material portion of the WTC Fiber Backbone System, (y) lease of

•	 all or a materialportion of the WTC Fiber Backbone Systemat less than fair market rates or (z)
material reduction in rates charged by the Permittee for connectivity to the WTC Fiber Backbone
System.

(b)	 A "Competitive Telecommunications Delivery System" is characterized
by a "shared" fiber infrastructure that delivers voice and/or data telecommunications products
and services (such as local dial tone, long distance dial tone, interact access, frame relay, and
virtual private network services) through the installation of a vertical fiber distribution
infrastructure connecting, in the manner described below in this paragraph, more than eighty (80)
floors in the WTC Facility. Such infrastructure as installed is capable of serving fifty percent
(501/o) or more of the tenants. in the WTC Facility and consists of "Intermediate Distribution
Frame Junction Boxes" ("IDF") on select floors of the building where the fiber is terminated
All the fiber running from the IDPs eventually traces back to one or more central locations
within the building where it is cross-connected to voice and/or data equipment, such as switches,

•	 routers and voice aggregation devices. Such equipment is then connected to a central office for
,	 interconnection with the internet and/or the public switched telephone network.

(d)	 Notwithstanding paragraphs (a) and (b) above, New Conipethion does not
•	 include the installation or operation of additional WTC Facility fiber riser cables by the Persons

•	 listed on Bxliibit !*L attached to the WFC Fiber Backbone Agreement, including the successors
or assigns of such Persons, having agreements, as such agreements nuiy be amended,

•	 supplemented orr'cplaced, with the Port Authority, in effect on the date of this Agreement,
providing for the right to deliver telecomthunications service to one or more WTC tenants

(d) In the event a Person seeks an agreement with the Port Authority
providing inter alia for the installation and operation of building fiber riser cables to be used to
provide telecomtnunications service to one or more third parties, the Port Authority hereby
agrees that, at least thirty (30) days prior to authorizing the installation of any building fiber riser
cables by such Person, it shall notify the Permittee of the identity of such Person and the general
location-of the proposed installation. • 	 •	 •

(e) In the event there is New Competition, the WTC Minimum Fees shall be

reduced for the balance of the Term by fifty percent (50%). This reduction in the WTC
Minimum Fees shall be triggered upon the first occurrence, and only upon the first occtuTence,
of New Competition,

Section 13.	 Security _Deposit or Letter of Credit

,• (a) • On the WTC Commencement Date, the Permittee shall cause DRAM to
deposit with the Port Authority (and to keep deposited throughout the WTC Term) either (1) (x)
until the expiration of the Fifth Annual Period, the sum of Five Hundred Thousand Dollars

•	 • ($500,000) in cash, (y) until the expiration of the Tenth Annual Period, the sum of One Million
22
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Dollars ($1,000,000) in cash and during each Annual Period thereafter, cash in the aggregate
amount equal td the WTC Minimum Fees for such Annual Period plus the amount of the WTC
Minimum Fees for the next Annual Period, or (ii) bonds of the United States of America, or of
the State of New Jersey, or of the State of New York, having a market value of the amount
specified in each category above, as security for the full, faithful and prompt performance of and
compliance with, on the part of the Perrnittee and BRAM, all of the terms, provisions, covenants
and conditions of this Agreement on their part to be fulfilled, kept, performed or-observed (the
"Security Deposit"). Bonds qualifying for deposit hereunder shall be in bearer form but if bonds
of that issue were offered only in registered form, then BEAM may deposit such bond or bonds

• in registered form, provided,, bowev, that the Port Authority shall be under no obligation to
accept such deposit of a bond. in registered form Unless such bond has been re-registered in the
name of the Port Authority (the expense of such re-registration to be borne by BEAM) in a
manner satisfactory to the Port Authority in its reasonable discretion. BEAM may request the
Port Authority to accept a registered bond in BRAM'S name and, if acceptable to the Port
Authority, BRAM shall deposit such bond together with a bond power (and such Other
instruments or other documents as the Port Authority may require in its reasonable discretion) in
form and substance satisfactory to the Port Authority in its reasonable discretion. In the event
the deposit is returned to BEAM,any expenses incurred by the Port Authority in re-registering a
bond to the name of BEAM shall be borne by BRAM. In addition to any and all other remedies
available to it, the Port Authority shall have the right, at its option, at any time and from time to
time, with or without notice, to use the deposit or any part thereof in whole or partial satisfaction.

• of any of its claimsor demands against the Pennittec or BEAM. There shall be no obligation on
the Port Authority to exercise such. right and neither the existence of such right nor the holding of
the deposit itself shall cure any default or breach of this Agreement on the part of the. Pemiittee
or BEAM. With respect to any bonds deposited by DRAM, the Port Authority shall have the

•	 right, in order 10 satisfy any of its claims or demands against the Fermittee or BEAM, to sell the
same in wbole;or in part, at any time and from time to time, with or without prior notice at public.
or private sale, all as determined by the Port Authority, together with the right to purchase the
same at such sale. Th&proceeds of every such sale shall be applied by the Port Authority, first to
the costs and e.xpenses of the sale (including but not limited to advertising or commission
expenses) and then to the amounts due the Port Authority from thePermittee or I3RAM. Any
balance remaining shall be retained in cash -toward bringing the deposit to the sum specified
above. In the event that the Port Authority shall, in accordance with the terms hereof, at any
time or times so use the deposit, or any part thereof, or if bonds shall have been deposited and
the market value thereof is or shall have declined below the above-mentioned amount, the
Permittee shall cause BEAM to, on demand of the Port Authority and within two (2) Business
Days thereafter, deposit with the Port Authority additional cash or bonds so as to maintain the
deposit at all times to the full amount above stated, and such additional deposits shall be subject
to all the conditions of this Section, After the expiration or earlier termination of the WI'C
Term, and upon condition that the Permittee or BRAM shall then be in no way in default under
any part of this Agreement, and upon written request therefor by BEAM, the Port Authority shall
promptly return the deposit to BEAM, together with any interest earned thereon, less the amount
of any and all 'unpaid claims and demands (including estimated damages) of the Permittee or
J3RAM by reason of any previous default or breach by the Pethilttee ' or DRAM of this
Agreement or any part thereof. After the expiration or earlier termination of this Agreement with

,	
respect to any individual building within the WTC Facility, and upon condition that BRAM shall
then be in no way in default under any part of this Agreement, and upon written request therefor

•	 by BEAM, the Port Authority shall promptly return a pro rata portion of the Security Deposit to
DRAM (based on the total rentable square footage in .such building compared to the total
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rentable square footage in the WTC Facility), together with any interest earned thereon, less the
amount of any and all unpaid claims and demands (including estimated damages) of DRAM by
reason of any preyinus default or breach by the Permittee or BRAM of this Agreement or any
part thereof. BEAM agrees that it will not assign or encumber the deposit. BRAM agrees that it
will not assign or encumber the deposit. The Port Authority shall be entitled to collect or receive
any and all interest or income earned on bonds and interest paid on cash deposited in interest-
bearing bank accounts, which amounts shall be held as additional security pursuant to and in
accordance with the terms of this Section,

(b)	 In lieu of the Security Deposit required pursuant to paragraph (a) of this
Section, the Permittec may cause DRAM or its affiliate to deliver to the Port Authority, as
security for all obligations of the Permittee and DRAM under this Agreement, a clean
irrevocable letter of credit issued by a banking institution satisfactory to the Port Authority and
having its main office within the Port of New York District, in fa' ror of the Port Authority in the
amount of (i) until the expiration of The Fifth Annual Period, the sum of Five Hundred Thousand

•	 Dollars ($500,000), (ii) until the expiration of the Tenth Annual Period, One Million Dollars
•	 ($1,000,000) and (iii) during each Annual Period thereafter, the aggregate amount equal to the

WTC Minimum Fecs for such Annual Period plus the amount of the WTC Minimum Pees for the
next Annual Period. The form and terms of such letter of credit, as well as tbe institution issuing
it, shall be subject to the prior and continuing reasonable approval of the Port Authority. A form

•	 of such letter of credit acceptable to the Port Authority as of the date of this Agreement is
attached as Exhibit 11K11 to the WTC Fiber Backbone Agreement, and is hereby incorporated by
reference herein 'and made a part hereof. Such letter of credit shall provide that it shall continue

• ,	 throughout the WTC Term and for a period of not less than six (6) months thereafter, such
continuance may be by provision for automatic renewal every 'two years or by substitution of a
subsequent reasonably satisfactory letter. Upon notice of cancellation of a letter of credit, the
Permittee and DRAM agree that unless i by a date twenty (20). days prior to the effective date of
cancellation, the letter of credit is replaced by security in the amount required in accordance with
paragraph (a) of-this Section or another letter of credit reasonably satisfactory to the Port
Authority, the Port Authority may draw down the full amount thereof and thereafter the Port'
Authority will hold the same as security under paragraph (a) of this Section. Failure to provide
and maintain such letter of credit at any time during the WTC Term which is valid and available
to the Port Authority including any failure of any banking institution issuing any such letter of
credit previously accepted by the Port Authority to make one or more payments as may be
provided in such letter of credit, shall be deemed to be a breach of this Agreement on the part of
the Pennittee. Upon acceptance of such letter of credit by the Port Authority, and upon request
by BEAM made thereafter, the Port Authority will return any Security Deposit theretofore made
under and in accordance with the provisions of paragraph (a) of this Section. DRAM shall have •

•	 the same rights to receive such deposit during the existence of a valid letter of credit as it would
• have to receive such sum upon expiration of this Agreement and fulfillment of the obligations of

DRAM under this Agreement. If the Port Authority shall make any drawing under a letter of
credit held by the Port Authority hereunder in accordance 'with the terms hereof, the Pennittee

'shall cause DRAM to, on written demand of the Port Authority and within two (2) Business Days
thereafter, to bring the letter of credit back 'up to its full amiunt. After the ecpjration or earlier

• termination of the WTC Term, and upon the conditions that the Pennittee or DRAM shall then
• •	 be in no way In. default under any part of this Agreement and there shall not be any unpaid

claims or dem4ds (including estimated damages) by reason of any previous default or breach
by the Permittec or BRAM of this Agreement or any part thereof, and upon written request
therefor by the Pennittee or DRAM, the Port Authority shall promptly return the letter of credit
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to BRAM, After the expiration or earlier termination of this Agreement with respect to any
individual building within the WTC Facility, and upon the conditions that the Peunittee or
BRAM shall then be in no way in default under any part of this Agreement and there shall not be
any unpaid claims or demands (including estimated damages) by reason of any previous default
or breach by the 11ermittee or BRAM of this Agreement or any part thereof, and upon written
request therefor by the Peimittee or BEAM, the Port Authority shall promptly consent in writing
to a pro rata reduction of the amount of the letter of credit (based on the total rentable square
footage in such building compared to the total rentable square footage in the WT C).

•	 (c)	 No action by the Port Authority pursuant to the terms of any letter of
credit, or receipt by the Port Authority of funds from any bank issuing any such letter of credit,
shall be or be deemed to be a waiver of any default by the Permittee or BRAM under the terms
of this Agreement and all remedies under this Agreement of the Port Authority consequent upon
such default shall not be affected by the existence of or a recourse to any such letter of credit.

(d)	 The Port Authority shall, on or before the execution of the Net Lease (as
hereinafter defined), and subject to the terms of Section 16 hereof, transfer and assign to the Net
Lessee all of the Port Authority's right, title and interest in and to the security deposit or letter of
credit paid or issued to the Port Authority under this Section, and shall pay any cash or bonds
constituting the security deposit to the Net Lessee. In the event of a Foreclosure (as hereinafter
defined), the Net Lessee shall transfer and assign to the Lender (as hereinafter defined) all of the
Net Lessee's right, title and interest in and to the security deposit or letter of credit paid or issued
to the Net Lessee under this Section, and shall pay any cash or bonds constituting the security
deposit to the Lthder.

Section 14 NBroker	 -

The Permittee represents and warrants that no broker has been concerned in the
negotiation of this Agreement or the implementation of the WTC Fiber Backbone System
hereunder, inóluding but not limited to the establishment of fees payable by the Permittee to the
Port Authority therefor, and that there is no broker who is or may be entitled to be paid a
commission in connection therewith. The Permittee shall indemnify and save harmless the Port
Authority of and from any and all claims for commission or brokerage made by any and all
persons, firms or corporations whatsoever for services in connection with the negotiation and
execution of this Agreement or the implementation of the WTC Fiber Backbone System
hereunder, including but not limited to the establishment of fees payable by the Pennittee to the
Port Authority therefor.

Section 15,	 Estoppel Certificates

At any time and from time to time, within Fifteen (15) days after the Port Authority's
request, the Permittee shall certify by written instrument, duly executed, acknowledged and
delivered, to the Port Authority or any other person or entity specified by the Port Authority as to
the following with respect to the TNASAgréement, as it is herby and may hereafter be
extended, amended and supplemented (hereafter, in this Section, the "Then Current
Agreement"):	 -

(i)	 That the Then Current Agreement is unmodified and in full force
and effect or, if there have been modifications, that the same is in full force and effect as
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modified, and stating the modifications, and that there are no other agreements or
understandings, whether 'written or oral, between the landlord and the Permittee with respect to
the Then Current Mreement or any Port Authority Facility;

(ii) The date of expiration of the then current term of the Then Current
Agreement, and what (if any) rights of renewal, rights of cancellation, including  options to
purchase, rights of first offer, or rights of first refusal, the Permittee has;

(iii) The amounts of minimum , fees, and all other fixed charges, payable
under the Then Current Agreement, and the date through which all such fees and charges have
been  paid in advance;

(iv) Whether all payments (if any) to be made by the Port Authority or
any Net Lessee (as defined in Section 16 below) to the Permittee for improvement work pursuant,.
to the Then Current Agreement have been made;

(v) Whether or not there re then existing any known set-offs or
defenses against the enforcement of any of the agreements, terms, covenants or conditions, or
any modifications thereof of the Then Current Agreement, upon the part of the Pemiittee to be
performed or complied with, and if so, specifying the same;

(vi) Whether. the Permittee has sent to or received froth the landlord a
notice of default under the Then Current Agreement, and whether the Permitlee has knowledge

•	 of any event which with the giving of notice, the passage of time or both woi1dconstitute a
default by the landlord under the Then Current Agreement,

(vii) The amount of any Security Deposit or the face amount of(andlf
known, the available amount under) any letter of credit held by- the Port Authority or any Net
Lessee under the Then Current Agreement, :.

(viii) Whether the Permitteehas assigned the Then Current Agreement,
if it has any right to do so under the Then Current Agreement, and

(ix) Such other matters relating to' the Then Current Agreement as the
Port Authority may reasonably request.

Section 16. Subordination and Non-Disturbance

(a)	 (i) The TNAS Agreement, solely as and to the extent the TNAS
Agreement is applicable to the World Trade Center, shall in all respects be and hereby is made
subject to an agreement of tease (as the same may be entered into, amended and/or modified
from thue-to-time, the "Net Lease") covering a leasehold interest in and to significant portions of
the World Trade Center entered into (or to be entered into) by the Port Authority and a third
party ard its successors and assigns (the "Net Lessee") on the condition that the Net Lessee shall
execute such confirmatory instruments (the "Assumption Instruments") as the Permittee shall
reasonably require to evidence the Net Lessee's agreement to assume the obligations of the Port
Authority under the TNAS Agreement (other 'than its obligations under Section (i) hereof,
which shall remain an obligation of the Port Authority), solely as and to the extent the TNAS
Agreement is applicable to the World Trade Center, and to confirm its receipt of the Security
Deposit or the letter of credit pursuant to Section 13 hereof, and to be further bound by the
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provisions of this Section 16. The TNAS Agreement, solely as and to the extent the TNAS
Agreement is applicable to the World Trade Center, shall in all respects be and hereby is made
subject and subordixi ate to the lien of any security instrument executed by the Net Lessee in
connection with a financing of the Net Lease by a bank or other financial institution (the
"Lender"), on the cohdition that the Net Lessee and Lender shall execute a non-disturbance
agreement with the Permittee (in form reasonably acceptable to the Permittee), as described in
Section 1 6(b)(i) below. The Permittee hereby agrees, upon written notice of same by the Port
Authority, to recognize that the Net Lessee may act in substitution for the Port Authority under

•	 the TNAS Agreement, solely as and tothe extent the TNAS Agreement is applicable to the
World Trade Center, and shall have all the rights and obligations of the Port Authority under the
TNAS Agreeine4t, solely as and to the extent the TNAS Agreement is applicable to the World
Trade Center, except as is specifically provided below and provided that the Net Lessee shall
execute the Assumption Instruments.

(ii) The Port Authority hereby agrees, to transfer to the Net Lessee (as
applicable) the Security Deposit or the lettei of credit pursuant to Section. 13 hereof;

(iii) In the event the Lender acquires or succeeds to the interests of the
Net Lessee under the TNAS Agreement, solely as and to the extent the TNAS Agreement is
applicable to the World Trade Center, by means of a foreclosure, deed in lieu of foreclosure or
otherwise ("Foreclosure"), the Pemiittce hereby agrees, upon written notice of same by the Port.
Authority, provided the Security Deposit has been transferred to the Lender, to recognize the
Lender or its authorized designee in substitution of the Port Authority under the TNAS
Agreement, solely as and to the extent the TNAS Agreement is applicable to the World Trade
Center, except a4 is specifltafly provided below and provided that the Lender shall execute such
confirmatory instruments as the Peirnittee shall reasonably require to evidence the Lender's
agreement to assume the obligations of the Port Authority un cr the TNA$ Agreement, solely as
and to the extent the TNAS Agreement is applicable to the World Trade Center, and to confirm
Lender's receipt of the Security Deposit From and after such recognition, the Lender shall be

• bound to the Permittee under all of the terms, provisions, covenants and conditions of the TNAS
Agreement, solely as and to the extent the TNAS Agreement is applicable to the World Trade
Center, except that Lender shall not be: (v) liable for any act or omission, or obligated to cure
any defaulth, of any Net Lesse or any prior lender, which occui'ed,prior to the date the Lender
acquired of succeeded to the interests of the Net Lessee under the TNAS Mreement; (w) subject
to any offsets or defenses that.the Pennittee may have against any Net Lessee or any prior
lender, (x) bound by any amendment, modification or termination of the TMAS Agreement not
executed prior t  the date the Lender succeeded to. the interests of Net Lessee, unless consented
to in writing by the Lender, (y) bound by any payment of any minimum or variable fee paid to.
any Net Lessee for more than the then-current calendar quarter (unless the same is zequired
pursuant to the WTC Fiber Backbone Agreement) and (z) obligated to refund any security

•	 deposit unless actually received by the Lender or its authorized designee. The Lender shall have
no obligation, nor incur any liability to the Permittee beyond the Lender's then-interest in the

- World Trade Center, and the Permittee shall each look exclusively to such interest of the Lender
in the World Trade Center for the payment and discharge of any obligations that may be imposed

• on the Lender wider the TNAS Agreemen, solely as and to the extent the TNAS Agreement is
applicable to the'  World Trade Center.

(b)	 (i) The Net Lessee (and any Lender which acquires the Net Lessee's
interest through a Foreclosure) shall agree (in form reasonably satisfactory to the Permittee) to
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recognize the Permittee. and the Permittee's rights wider the TNAS Agreement and shall agree
that the Perrnittee's rights and privileges under the TNAS Agreement shall not be disturbed
during the term of the TNAS Agreement (and any renewals or extensions thereof), provided that
the Pennittee is flot in default under the terms of the TNAS Agreement applicable thereto solely
as and to the extent the TNAS Agreement is applicable to the World Trade Center, beyond any
applicable grace period, and complies with its obligations under this Section.

(ii) In the event the Net Lease is terminated, the Port Authority shall
recognize the TNAS Agreement as and to the extent the TNAS Agreement is applicable to the
World Trade Center, and shall not disturb the tights and privileges of the Permiftee under the
TNAS Agreement (and any renewals or extensions thereof), provided that the Permittee is not in
default under the terms of the TNAS Agreement solely as and to The extent the TNAS Agreement
is applicable to the World Trade Center, beyond any applicable grace period, and complies with
its obligations under this Section.

Section 17. NgjjghjjjN

Neither the Commissioners of the Port Authority nor any of them, nor any officer, agent
or employee thereof, shall be chrged . personaiJy by the Pemiittee with any liability, or held
liable to it under any term or provision of this Agreement or because of its execution or
attempted execution or because of any breach thereof.

Section 18. Continuation inEffect

As hereby amended, all of the terms, covenants, proviions, conditions and agreements of
the ThAS Agreàment shall be and remain  in full force and effect,

Section 19.	 nterparts

This Agreement may be executed in any number of counterparts, and each counterpart
hereof shall be deemed to be an original instrument, but all such counterparts together shalt
constitute but one agreement

Section 20, Entire Agreement

ThisAgreement and the TNAS Agreement which it amends constitute the entire
agreement between the Port Authority and the Permittee on the subject matter and may not be
changed, modified, discharged or extended except by instrument in writing duly executed. on
behalf of both the Port Authority and the Permittee. The Permittee agrees that no representations
or warranties shall be binding upon the Port Authority unless expressed in writing in the TNAS
Agreement or in this Agreement.

[THE RFIMAINDER OF THIS PAGE HAS BEEN INTENTIONALLY LEFT BLANK.]

[THE NEXT PAGE IS THE SIGNATURE PAGE.]
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IN WThESS WHEREOF, the Fort Authority and the Permittee have executed these
presents, as of the date first above written.

TRE POI(T AUTHORfl'Y OF NEW YORE
ATJ$T:	 :AND NEW 3EXtSY

BYAA7	 S

Title.=ID)IREG.TOR 
Seal)

s1jLE	 S

NEW YORK TELECOM PARTNERS, LLC
ATTEST.-	

By: CONcOTiR4EUN1CAnONS

4 2Li1	 By:LLLL
Nafn: SIw.ron G	 Richard	 o
Title:	 ogram control Kgr.	 Chief Executive Officer
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Agreement No. AX-713
Supplement No 2

SUPPLEMENTAL AGREEMENT

THIS AGREEMENT, made as of June 30, 2002 by and between
THE PORT AUTHORITY OF NEW YORK AND NEW JERSEY (hereinafter called
the "Port Authority") and NEW YORK TELECOM PARTNERS, LLC
(hereinafter called the 'Permittee"),

WITNESETH, That:

WHEREAS, the Port Authority and the Permittee
heretofore and as of August 26, 1999 entered into an agreement
identified by the above Port Authority Agreement Number (which
agreement, as the same may have heretofore been supplemented and
amended is hereinafter called the "TNAS Agreement") covering
certain privileges and obligations with respect to the
installation, operation and maintenance of a wireless
telecommunications network access system ("TNAS System") at Port
Authority facilities designated in the Agreement; and

WHEREAS, in addition to the privileges and obligations
granted to and imposed on the Permittee under the TNAS Agreement
with respect to the TNAS System, the TNAS Agreement grants the
Permittee the non-exclusive right to install radio transmission
towers ("Monopoles") at locations at Port Authority Facilities as
and to the extent approved by the Port Authority in its sole and
absolute discretion and provides that the Permittee may mount
exterior antennas on such Ancillary Towers or on other towers or
components of the TNAS System as and to the extent approved by
the Port Authority in its sole and absolute discretion; and

WHEREAS, the Port Authority and the Permittee desire to
amend the TNAS Agreement to provide for the Permittee's
implementation of the non-exclusive right to install, operate and
maintain Monopoles at the Port Authority's Port Newark facility
("Site"), to provide also for the Permittee's mounting of
exterior antennas on the Monopoles and on certain rooftop
locations at the Site and to otherwise amend the Tt'TAS Agreement;

NOW, THEREFORE, for and in consideration of the
covenants and mutual agreements herein contained, and effective
as of the date first set forth above except as otherwise provided
below, the Port Authority and the Lessee hereby agree as follows:

1.	 (a) Effective from and after July 1, 2002, the Port
Authority hereby approves the Permittee's proposed implementation
of its non-exclusive right to install Monopoles at the Site, and
to mount exterior antennas on the Monopoles and on certain



designated rooftops ("Related Improvements") at the Site, subject
to approval by the Port Authority of the Permittee's Construction
Application(s) and plans and specifications covering all design,
construction and installation work with respect to all proposed
Monopoles and all Related Improvements at the Site. The
Monopoles and Related Improvements are sometimes hereinafter
collectively referred to as the "Monopole System." The
installation, operation and maintenance of the Monopole System
are sometimes hereinafter collectively referred to as the
"Monopole System Operations." In no event shall the Monopole
System be deemed to include any proprietary Carrier User
equipment utilized by any Carrier User in connection with
Monopole System Operations. Capitalized terms used in this
Supplemental Agreement but not herein defined shall have the
meanings ascribed to such terms in the WAS Agreement.

(b) For all purposes of the TMAS Agreement except as
hereinafter expressly provided, effective from and after July 1,
2002, the "System," described in subparagraph (a) (i) of Section 2
of the TNAS Agreement, shall be deemed to incorporate and include
the Monopole System, and the Site, which is a Port Authority
Facility, shall be deemed to be a Covered Facility.

2.	 (a) The Monopole System shall be installed, operated
and maintained on a non-discriminatory basis up to the design
capacity of the Monopole System at a particular Covered Facility,
including but not limited to the Site, in accordance with the
terms, provisions and conditions of the form of Schedule 2.8(i)
attached hereto and hereby made a part hereof. The parties to
this Agreement hereby agree that effective as of July 1, 2002
Schedule 2.8(1) shall be incorporated into and become a part of
the form of Carrier Access Agreement attached as Exhibit D to the
TNAS Agreement. The Permittee will not amend the form of
Schedule 2.8(i) without the prior written consent of the Port
Authority. In the event the Permittee desires to conduct
Monopole System Operations at Port Authority Facilities in
addition to the Site, the parties hereto may amend this
Supplemental Agreement by letter agreement(s) identifying such
additional Port Authority Facilities and expressly providing that
the terms, provisions and conditions of Schedule 2.8(i), except
as may otherwise be provided in such letter agreement, shall be
applicable to all Monopole System Operations at such additional
Port Authority Facilities, which, upon the commencement of
Monopole System Operations at such Port Authority Facilities,
shall be deemed to be Covered Facilities. The Port Authority
hereby agrees that nothing set forth in the form of Schedule
2.8(1) attached hereto shall constitute a violation of Section 32
of the WAS Agreement. In the event of any conflict between the
terms and provisions of this Supplemental Agreement and the terms
and provisions of Schedule 2.8(1), the terms and provisions of
this Supplemental Agreement shall prevail, except as otherwise
expressly provided herein.
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(b) The limitation on service by third party
telecommunications service providers set forth in the first
sentence of Section 17 of the TNAS Agreement shall not be
applicable to the Site or to any other Port Authority Facility
which shall subsequently be designated a Covered Facility with
respect to the Monopole System.

(c) In addition to the rights granted to the Permittee
pursuant to paragraph (b) of Section 19 of the TNAS Agreement
with respect to the use of the TNAS System, the Permittee may
also, in the course of its business and the conduct of its
operations under this Agreement, permit the use of the Monopole
System by Carrier Users for the purposes described in paragraph
(b) of Section 2 of the TNAS Agreement. Whether or not expressly
set forth therein, all agreements between the Permittee and
Carrier Users with respect to the use of the Monopole System
shall be subject to the terms and conditions of this Agreement.

3. The Port Authority hereby consents to the Schedule
2.8(i) executed on behalf of Omnipoirit Facilities Network 2, LLC
by its agent, Omnipoint Communications, Inc., a copy of which has
heretofore been delivered to the Port Authority. The Permittee
shall prepare and submit to the Port Authority contemporaneously
with its submission of the Construction Application referred to
in paragraph 6, below, a "Summary Basis of Design" of the
Monopole System, to include all relevant technical standards for
and attributes and features of the said Monopole System, and
generally in the form of the Summary Basis of Design of the TNAS
System annexed as Exhibit B to the TNAS Agreement. The Summary
Basis of Design may describe the particular Monopole System
installation proposed by Omnipoint Facilities Network 2, LLC.

4. The term of the permission granted to the Permittee to
operate the Monopole System shall commence on the date the Port
Authority issues final approval of the Permittee's Construction
Application and complete plans and specifications for the
Monopole System (the said date hereinafter referred to as the
"Commencement Date") and shall, unless sooner terminated, expire
on August 26, 2014. Subject to and in accordance with the
provisions of Sections 4 and 34 of the TNAS Agreement, the
Permittee shall have the right to extend the term of the
permission granted under this Agreement with respect to Monopole
System Operations. In the event the Permittee shall extend the
term of the permission granted hereunder, the provisions of
paragraph III of Section 5 of the TNAS Agreement shall be
applicable and in full force and effect during the "Renewal Term"
of such permission.

5. The Permittee and the Port Authority hereby confirm
that the annual "Access Fee" set forth in Schedule 2.8(i) and
required to be paid by Omnipoint Facilities Network 2, LLC shall
comprise "Gross Receipts," and that the annual Access Fee
required to be paid by each subsequent Carrier User that executes
Schedule 2.8(i) shall comprise "Tower Gross Receipts" as defined
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in the TNAS Agreement for purposes of the calculation of the
Additional Fee under paragraph III of Section 5 of the TNAS
Agreement.

6.	 (a) Section 7 of the TNAS Agreement shall not be
applicable to the "Construction Work" (as hereinafter defined) to
be performed by the Permittee in connection with the Noaopole
System; in lieu thereof, the provisions of this paragraph 6 shall
govern the Construction Work in all respects. Notwithstanding
the following provisions of this paragraph 6, the Port. Authority
acknowledges that the construction and installation work with
respect to the Monopole System at the Site may, in fact, be
performed by Omnipoint Facilities Network 2, LLC, as contemplated
by the provisions of Schedule 2.8(i). Except as otherwise
expressly provided in Schedule 2.8(1), the Permittee shall
perform, at its sole cost and expense, all installation work
required to prepare the Site for the Perrnittee's Monopole System
Operations, including the installation of the monopole and all
transmitters, receivers, and other equipment at the Site and the
construction of all associated improvements at the Site
appurtenant to the operation of the Monopole System, provided
however that the Permittee shall have no obligations with respect
to the installation of proprietary Carrier User equipment for the
exclusive use of individual Carrier Users (the work described in
this paragraph 6 hereinafter referred to as the "Construction
Work").

(b) (1) The Permittee shall be responsible at its
sole expense for retaining all architectural, engineering and
other technical consultants and services as may be directed by
the Port Authority and for developing, completing and submitting
procedures for the installation of all equipment and the
construction of all improvements appurtenant to the operation of
the Monopole System. Prior to retaining any licensed architect,
professional engineer or other technical consultant in connection
with the Construction Work, the name or names of said licensed
architect, professional engineer or other technical consultant
shall be submitted to the Port Authority for its approval. The
Port Authority shall have the right to disapprove any licensed
architect, professional engineer or other technical consultant
who may be unacceptable to it and shall approve in advance the
Permittee's contract with each such licensed architect,
professional engineer or other technical consultant.

(ii) (1) Prior to the commencement of any
Construction Work at the Site, the Permittee shall submit to the
Port Authority for its approval a Tenant Alteration Application
(hereinafter called the "Construction Application") , in the form
supplied by the Port Authority, and containing such terms and
conditions as the Port Authority may include, setting forth in
detail by appropriate plans and specifications the Construction
Work the Permittee proposes to perform at the Site and the manner
of and time periods for performing such work, The data to be
supplied by the Permittee shall identify separately each of the



items constituting the Construction Work and shall describe in
detail the improvements, fixtures, equipment, and systems to be
installed by the Permittee. The plans and specifications to be
submitted by the Permittee shall be in sufficient detail for a
contractor to perform the Construction Work and shall bear the
seal of a licensed architect or professional engineer who shall
be responsible for the administration of the Construction Work in
accordance with the Port Authority's requirements. In connection
with the review by the Port Authority of the Permittee's
submission under this Section, the Permittee shall submit to the
Port Authority, at the Port Authority's request, such additional
data, detail or information as the Port Authority may require for
such review. Following the Port Authority's receipt of the
Permittee's Construction Application, the Port Authority shall
give its written approval or rejection thereof, or shall request
such modifications thereto as the Port Authority may find
necessary or appropriate. The Permittee shall not engage any
contractor or permit the use of any subcontractor unless and
until each such contractor or subcontractor, and the contract
such contractor or subcontractor is operating under, have been
approved by the Port Authority. The Perrniltee shall include in
any such contract or subcontract such provisions as are required
pursuant to the provisions of this Agreement and the Construction
Application approved by the Port Authority, including,, without
limitation thereto, provisions regarding labor harmony.

(2) The Port Authority shall review the
Construction Application and all plans and specifications
submitted by the Permittee therewith and will furnish it
comments regarding the same to the Permittee within fifteen (15)
business days after its receipt thereof. The Port Authority will
also review and comment on any corrected, modified or amended
plans and specifications resubmitted to the Port Authority by the
Permittee within fifteen (15) business days after receipt of any
such resubmission. The Permittee hereby agrees that the Port
Authority shall have no responsibility, liability or obligation
to the Permittee in the event the Port Authority fails to respond
to any such submission or resubmission of the Construction
Application by the Permittee within the time periods set forth
above, including any obligation to provide a reimbursement, rent
credit or other rent concession,

(iii)	 (1) The Perrnittee hereby assumes the
risk of loss or damage to all of the Construction Work'prior to
the completion thereof and the risk of loss or damage to all
property of the Port Authority, its lessees and permittees
arising out of or in connection with the Construction Work. In
the event of any such loss or damage, the Permittee shall
forthwith repair, replace and make good the Construction Work and
the property of the Port Authority, its lessees and permittees.
The Permittee shall, and shall require each of its contractors to
indemnify the Port Authority and its Commissioners, officers,
agents and employees from and against all claims and demands,
just or unjust, by third persons (including the Commissioners,

-5--



officers, agents and employees of the Port Authority) against the
Port Authority and its Commissioners, officers, agents and
employees, arising or alleged to arise out of the performance of
the Construction Work or based upon any of the risks assumed by
the Permittee in this Agreement or any breach hereof, and for all
loss and expense incurred by it and by them in the defense,
settlement or satisfaction thereof, including without limitation
thereto, claims and demands for death, for personal injury or for
property damage, direct or consequential, whether they arise from
acts or omissions of the Permittee, any contractors of the
Permittee, the Port Authority, third persons, or from acts of God
or the public enemy, or otherwise, excepting only claims and
demands which result solely from the gross negligence or willful
misconduct of the Port Authority subsequent to commencement of
the Construction Work; provided however, the Permittee shall not
be required to indemnify the Port Authority where indemnity would
be precluded by Section 5-322.1 of the General Obligations Law of
the State of New York. The Perinittee shall cause each such
contractor and subcontractor to obtain and maintain in force such
insurance coverage and performance bonds as the Port Authority
may specify, including, without limitation, a contractual
liability endorsement to cover the indemnity obligations assumed
by the Permittee pursuant to the provisions of this paragraph.

(2) If so directed, the Permittee shall
at its own expense defend any suit based upon any claim or demand
described in subparagraph (1) above (even if such suits, claim or
demand is groundless, false or fraudulent), and in handling such
it shall not, without obtaining express advance permission from
the General Counsel of the Port Authority, raise any defense
involving in any way the jurisdiction of the tribunal over the
person of the Port Authority, the immunity of the Port Authority,
its Commissioners, officers, agents or employees, the
governmental nature of the Port Authority or the provision of any
statutes respecting suits against the Port Authority. The
Permittee shall not be liable for any fees and expenses of
separate counsel representing the Port Authority, other than the
reasonable costs of investigation. The Permittee shall not be
liable for any settlement of any action, proceeding or suit,
which settlement is effected by the Port Authority without the
prior written consent of the Permittee, which shall not be
unreasonably withheld. If the Permittee shall not grant its
consent as provided above, such action, proceeding or suit shall
thereafter be defended by the Permittee, at its sole cost and
expense, subject to the limitations set forth above in this
subparagraph (2),

(iv) The Construction Work shall be performed by
the Permittee in accordance with the Construction Application and
final plans and specifications approved by the Port Authority,
shall be subject to inspection by the Port Authority during the
progress of the Construction Work and after the completion
thereof, and the Permittee, upon direction from the Port
Authority to do so, shall stop the performance of any portion of
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the Construction Work which is not being performed in accordance
with the above and redo or replace at its own expense any
Construction Work not done in accordance therewith. The
Permittee shall also supply the Port Authority with "as-built"
drawings in such form and number as are reasonably requested by
the Port Authority, and the Permittee shall keep said ,drawings
current during the term of the permission granted undr this
Agreement.. No changes or modifications to any Construction Work
shall be made without the prior consent of the Port Authority.

(v) The Permittee shall pay or cause to be paid
all claims lawfully made against it by its contractors,
subcontractors, material suppliers and workers, and all claims
lawfully made against it by other third persons arising out of or
in connection with or because of the performance of the
Construction Work, and shall cause its contractors and
subcontractors to pay all such claims lawfully made against them,
provided however, that nothing herein contained shall be
construed to limit the right of the Permittee to contest any
claim of a contractor, subcontractor, material supplier or worker
or other person, and no such claim shall be considered to be an
obligation of the Permittee within the meaning of this paragraph
unless and until the same shall have been finally adjudicated.
The Pertnittee shall use commercially reasonable efforts to
resolve any such claims and shall keep the Port Authority fully
informed of its actions with respect thereto. Without limiting
the generality of the foregoing, all of the Permittee'
construction contracts shall provide as follows: "If (1) the
Contractor fails to perform any of its obligations under this
Contract, including its obligation to pay any claims lawfully
made against it by any material supplier, subcontractor, worker
or any other third person which arises out of or in connection
with the performance of this Contract, (2) any claim (just or
unjust) which arises out of or in connection with this Contract
is made against the Permittee, or (3) any subcontractor under
this Contract fails to pay any claims lawfully made against it by
any material supplier, subcontractor, worker or any other third
person which arise out of or in connection with this Contract or
if in the Permittee's opinion any of the aforesaid contingencies
is likely to arise, then the Permittee shall have the right, in
its discretion, to withhold out of any payment (final or
otherwise and even though such payments have already been
certified as due) such sums as the Permittee may deem ample to
protect it against delay or loss or to assume the payment of just
claims of third persons, and to apply such sums as the Permittee
may deem proper to secure such protection or to satisfy such
claims. All sums so applied shall be deducted from the
Contractor's compensation, Omission by the Permittee to withhold
out of any payment, final or otherwise, a sum for any of the
above contingencies, even though such contingency has occurred at
the time of payment, shall not be deemed to indicate that the
Permittee does not intend to exercise its right with respect to
such contingency. Neither the above provisions for the rights of
the Permittee to withhold and apply monies nor any exercise or



attempted exercise of, or omission to exercise, such right by the
Perrnittee shall create any obligation of any kind to such
material suppliers, subcontractors, workers or other third
persons. Until actual payment is made to the Contractor, its
right to any amount to be paid under this Contract (even though
such payments have already been certified as due) shall be
subordinate to the rights of the Permittee under this provision."

(c) (i) The Perrnittee shall not commence any
Construction Work prior to the Commencement Date and until the
Construction Application and plans and specifications covering
such work have been finally approved by the Port Authority. The
Permittee recognizes that its obligation to pay fees, including,
without limitation, the Additional Fee, provided for in this
Agreement by reference to the TNAS Agreement shall commence on
the Commencement Date and the Permittees payment of the
Additional Fee shall be made in accordance with the provisions of
paragraph III of section 5 of the TNAS Agreement.

(ii) The Permittee shall submit a Construction
Application for the Construction Work at the Site within thirty
(30) days following execution of this Agreement. The Perinittee
shall commence the performance of the Construction Work at the
Site within fifteen (15) days following the approval of the
Construction Application and shall diligently pursue the
completion of the Construction Work.

(d) The Permittee shall be solely responsible for the
plans and specifications used by it and for the adequacy or
sufficiency of such plans and specifications, and all the
improvements, fixtures, and equipment depicted thereon or covered
thereby, regardless of the consent thereto or approval thereof by
the Port Authority or the incorporation therein of any Port
Authority requirements or recommendations. The Port Authority
shall have no obligation or liability in connection with the
performance of any of the Construction Work or for the contracts
for the performance thereof entered into by the Permittee. The
Permittee hereby releases and discharges the Port Authority, its
Commissioners, officers, representatives and employees of and
from any and all liability, claims for damages or losses of any
kind, whether legal or equitable, or from any action or cause of
action arising out of or in connection with the performance of
any of the Construction Work pursuant to the contracts between
the Permjttee and its contractors except for any of the foregoing
caused solely by the gross negligence or willful misconduct of
the Port Authority. The Permittee shall use commercially
reasonable efforts to make arrangements for the extension to the
Port Authority of all warranties extended or available to the
Permittee in connection with the Construction Work.

(e) The Permittee understands that there may be other
communications and utility lines and conduits located in portions
of the Site where the Permittee will operate the Monopole System.
The Port Authority will use commercially reasonable efforts to



make available to the Permittee its records to the extent the
same are available in an effort to identify to the Pecmittee the
location of such communication and utility lines which may
interfere with the Construction Work proposed by the Permittee.
The Port Authority hereby disclaims any warranty or
representation to the Permittee that such records are accurate.
The Permittee agrees to design the Construction Work so as to
eliminate or minimize the need for relocation of any such
communications and utility lines.

(f) Upon completion of the Construction Work at the
Site, the Perrnittee shall supply the Port Authority with a
certificate signed by a responsible officer of the Permittee and
by the licensed architect or professional engineer who sealed the
Permittee's plans pursuant to the provisions of this Section,
certifying that all of the Construction Work has been performed
in accordance with the approved plans and specifications covering
such work, in accordance with the provisions of this Agreement
and in compliance with all applicable laws, ordinances.,
governmental rules, regulations and orders. The Port Authority
will inspect the Construction Work at the Site and if the same
has been completed as certified by the Permittee and the
Permittee's licensed architect or professional engineer, the Port
Authority shall deliver a certificate to such effect to the
Permittee within twenty (20) business days following the Port
Authority's receipt of such certification, subject to the
condition that all risks thereafter with respect to the
construction and installation of the Construction Work and, as
between the Permittee and the Port Authority, any liability
therefor for negligence or other reason shall be borne by the
Permittee. The Permittee shall not use or permit the use of the
Site for the purposes set forth in this Agreement or conduct
Monopole System Operations until such certificate is received
from Port Authority.

7.	 (a) Upon the expiration or termination of this
Agreement, the Permittee covenants and agrees to yield and
deliver the Monopole System peaceably to the Port Authority free
and clear of any claim of ownership by the Permittee, including
title to Monopole System software licenses, equipment warranties
and service contracts, without any further act or deed by the
Permittee. The Permittee shall promptly execute and deliver
assignments, bills of sale and all other documents necessary or
convenient in order to evidence the rights of the Port .Authority
therein, including title to Monopole System software licenses,
equipment warranties and service contracts. Upon the expiration
or termination of this Agreement, the Permittee shall deliver the
Monopole System to the Port Authority promptly and in good
condition, such reasonable wear excepted as would not adversely
affect or interfere with its proper operation under this
Agreement.

(b) The Permittee shall have the right at any time
during the term of the permission under this Agreement to remove
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a portion or portions of the Monopole System consisting of
equipment or other personal property from the Site, provided that
the Permittee shall install suitable replacements therefor as is
necessary for Monopole System Operations.

8. (a) The Perrnittee recognizes that it is a special
consideration for the Port Authority's entering into this
Agreement that the Permittee, without in any way limiting or
modifying its obligations with respect to any other provision of
the TNAS Agreement, hereby confirms that all the obligations
assumed by the Permittee pursuant to Section 46 of the: TNAS
Agreement, including all references therein to objectionable
interference, are fully applicable to Monopole System Operations,
provided however that the obligation of the Port Authority
contained in the second sentence of paragraph (b) of Section 46
shall not he applicable to any communications activity, conducted
by the Port Authority or by a third party pursuant to agreement
with the Port Authority as of the date of this agreement.

(b) The Permittee hereby represents and warrants that
the provisions of subparagraph (b) (ii) (1) of Section 25 of the
TNAS Agreement are fully applicable with respect to the
negotiation and execution of this Agreement as a supplement to
the WAS Agreement and that no approval by or consultation with
the 'Project Lender" (as defined in said Section 25) shall be
required in order to authorize or permit the Permittee to
negotiate and enter into this Agreement with the Port Authority,

9. The Permittee represents and warrants that no broker
has been concerned in the negotiation of this Agreement on behalf
of the Permittee or the implementation of the Monopole System
hereunder and that there is no broker who is or may be entitled
to be paid a commission in connection therewith. The Permittee
shall indemnify and save harmless the Port Authority of and from
any and all claims for commission or brokerage made by any and
all persons, firms or corporations whatsoever for services in
connection with the negotiation and execution of this Agreement
or the implementation of the Monopole System hereunder.

10. Neither the Commissioners of the Port Authority nor any
of them, nor any officer, agent or employee thereof, shall be
charged personally by the Permittee with any liability, or held
liable to it under any term or provision of this Agreement or
because of its execution or attempted execution or because of any
breach thereof,

11. As hereby amended, all of the terms, covenants,
provisions, conditions and agreements of the TNAS Agreement shall
be and remain in full force and effect.

12. This Agreement and the TNAS Agreement which it amends
constitute the entire agreement between the Port Authority and
the Permittee on the subject matter and may not be changed,
modified, discharged or extended except by instrument in writing
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duly executed on behalf of both the Port authority and the
Permittee. The Pertnittee agrees that no representations or
warranties shall be binding upon the Port Authority unless
expressed in writing in the TNAS Agreement or in thia Agreement.

IN WITNESS WHEREOF, the Port Authority and the ?ermittee
have executed these presents as of the date first above written.

THE PORT	 HOZXTY OF MW YORZ
//AND N$5E1SEY

By

Title

NEW YORE rELCQN PARTNERS, LCC

BY
Tit ._6tE7	 -

(Corporate SeaTT

APPROVED1i?1

P. @2
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P.83

(Port Authority Acknowledgment)

STATE OF NEW YORK

COUNTY OF NEW YORK

On the Ok day of QTE.	 , 2003 0 before me personally came
GW40W 	 .t1$4	 to me known. who. being by me duly sworn,

did depose and sa 
4

y vat resides at
that he is theCW IUF Ti OFFicaR. of The Pert Authority of New

York and New Jersey, one of the corporations described in and which executed the
foregoing Instrument; that be knows the seal of said corporation; that the seal efllxed to
said instrument is such corporate seal; that it was so affixed  by order of the
Commissioners of said corporation; and that he signed his name thereto by like order,

2W.-" M - SL-^-
(notarial seal and stamp) -

(Limited Liability Company Acicnowlcdginent)

STATE OF
ss.

COUNTY OF c.-f-

On the	 of A	 , 2003, before me personally came
Zj\ Cs.. .	 to me knnwi, who. helng,byme duly sworn,

did depose and say that he residee at
that he is theof New York Telecom Partner, LLC,

a Delaware limited liability company, th&limited liability company desnbed in and which
executed the foregoing instrument; that he executed the same for and on behalf of said
limited liability company; and that he is duly authorized and empowered to do so.

ICIAL. 8AL
•' MARcyou

tiTAtIYPU8L!0I TATQFftzilfQ$
MY MMM6ONEMMOES 642Q04 :.	 •



SCHEDULE 2.8(1.)
(Co-Location Sites - Monopoles and Rooftops)

(Port Newark Monopole/Rooftop Site)

Covered Facility:
	

Monopole/Rooftop at Port Newark (the" Site).

Access Fee: $25,000 annually (net/net/net) per Carrier per Site for

voice carriers. Payable quarterly in advance. Amount

increases by three percent (3%) (compounded) on each

Anniversary of the Covered Facility Acceptance Date.

Base Term:
	

Covered Facility Acceptance Date to August 26, 2014

Renewal Option:
	

Two, five-year renewal options in accordance with

Section 4.2 of Carrier Access Agreement.

Construction Period:

Project Installation and Costs:

Estimated to be within 60 days from the execution date of

this document.

For Monopole installations - A Monopole and all related

improvements and work necessary to allow use of the

Monopole by all Participating Carriers (collectively, the

"Monopole and Related Improvements") maybe installed

at a Covered Facility by NYT? or, at the discretion of

NYTP and the Port Authority, a Participating Carrier

may install a Monopole and Related Improvements at a

Covered Facility. If NYTP installs the Monopole and

Baseline MOUs per Carrier:

Initial Usage Fee:

Construction Date:

N/A

N/A

TBD

II



Related Improvements, the provisions of Section 28(a)

of the Carrier Access Agreement shall apply to such

installation, and each Participating Carrier shall

reimburse NYTP for the Construction Costs of such

installation based on its pro rata share (i.e., if one

Participating Carrier elects to participate, itshall

reimburse NYTP for 100% of the Construction Costs; if

two Participating Carriers elect to participate, they shall

each reimburse NYTP for 50% of the Construction Costs,

etc.). Each Participating Carrier shall be entitled to pro

rata reimbursement if additional Participating Carriers

thereafter elect to use a Monopole and Related

Improvements. If NYTP is unwilling to pay the

Construction Costs to install a Monopole and Related

Improvements at a Covered Facility, a Participating

Carrier may, with the approval of NYTP and the Port

Authority, elect to directly fund and complete the

installation of the Monopole and Related Improvements

(such Participating Carrier, a "Funding Carrier"), The

Monopole and Related Improvements shall be

constructed to accommodate a minimum of three (3)

Participating Carriers, A Participating Carrier may, if it

is not one (1) of the initial three (3) Participating Carriers

at a Monopole Site, incur substantial additional costs to

construct a Monopole and Related improvements for its

own account if the Monopole and Related Improvements

as initially constructed at such Site can only

accommodate three (3) Participating Carriers, A Funding

Carrier shall not have the right to refuse to allow other

Participating Carriers to use a Monopole and Related

Improvements (unless the Monopole and Related

huprovenients as initially constructed in accordance with

this Schedule are already being used by the number of

Participating Carriers fbi which such Monopolo and
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Related Improvements were constructed). The Funding

Carrier and subsequent Participating Carriers shall be

reimbursed on a pro rata basis as and when additional

Participating Carriers elect to use a Monopole and

Related Improvements (i.e,, when a second Participating

Carrier elects to use a Monopole and Related

Improvements, it shall reimburse the Funding Carrier

50% of the Construction Costs for the installation of such

Monopole and Related Improvements; if a third

Participating Carrier elects to use a Monopole and

Related Improvements, it shall reimburse the existing two

Participating Carriers for one-third (1/3) of the

Construction Costs, split evenly between the Funding

Carrier and the second Participating Carrier, and so on if

more than three (3) Participating Carriers can be

accommodated at such Monopole Site). Regardless of

whether NYTP or the Participating Carriers fund the

Construction Costs for a Monopole and Related

Improvements, the Monopole and all Related

Improvements shall be jointly owned by all Participating

Carriers who are using the Monopole. All plans for a

Site shall be approved by NYTP and the Port Authority

prior to the commencement of installation. Appropriate

evidence of Construction Costs for a Site shall be

maintained by NYTP and, if applicable, the Funding

Carrier.

Design and Installation Approval: 	 The Carrier shall prepare and submit, at the Carrier's sole

cost and expense, all design documents for NYTP's

review and approval. No changes to [any Cartier

Equipment or to a Monopole and Related Improvements]

[or] [any Rooftop Equipment], and no additional Carrier

Equipment or other improvements of any kind, shall be
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permitted at the Site without the Carrier first submitting

the design and installation plans for such changes or

additions to NYT? for its review and approyal.

At no time shall any antennae or other transmitting or

receiving devices be mounted, directed, or used at the

Site in a manner that would permit wireless

communications to be transmitted between (i) such

antennae or other transmitting or receiving devices; (ii)

wireless communications equipment or devices being

used at any other Port Authority Facility; arid (iii)

equipment that would divert coverage from, an existing

PA facility (i.e. Newark Airport).

Maintenance and Repairs: 	 The Participating Carriers shall, at their sole cost and

expense, keep and maintain the Site in a neat and orderly

condition. The Participating Carriers shall not permit any

waste, damage or injury to the Site or any improvements

thereon. All maintenance and repair work at the Site

(other than that relating solely to a Participating Carrier's

individual Carrier Equipment) shall be accomplished, at

NYTFa discretion, either (1) by NYTP, in which event all

Participating Carriers shall reimburse NYT? on a pro rata

basis for the costs of all such maintenance and repairs, or

(ii) directly by the Participating Carriers on a pro rata

basis. NYTP shall, upon the request of a Participating

Carrier, determine what maintenance and repairs are

necessary or appropriate at a Site and shall assist the

Participating Carriers in the engagement of contractors to

perform such work, Appropriate evidence of

maintenance and repair costs for a Site shall be

maintained by the party or parties causing the work to be

performed. If NYTP elects to perform maintenance and

repair work, the costs for such work shall be paid by the

Participating Carriers within ten (10) days of presentation



of an invoice byNYTP. Neither NYT? nor the Port

Authority shall have any obligation to maiTitain or

safeguard the Site, any improvements thereon, or any

Carrier Equipment.

Insurance:	 The Participating Carriers, at their sole cost and expense,

shall maintain and keep insurance against liability for

bodily injury (including death) and property damage in or

about the Site under a policy of comprehensive general

public liability insurance, with such limits as may be

reasonably required by NYTP from time to time. The

policies of comprehensive general public liability

insurance shall nameNYTP, the Port Authority, and the

Carrier as insured parties. Each such policy shall provide

that it shall not be cancelable without at least thirty (30)

days prior written notice to NYTP and the Port Authority

and shall be issued by an insurer and in a form

satisfactory to NYTP and the Port Authority. Upon

NYTP's request, a certificate evidencing such insurance

shall be delivered to NYTP proving compliance with the

foregoing requirements.

Indemnification: 	 The Carrier shall indemnify and save NYTP and the Port

Authority harmless from all claims (including costs and

expenses of defending against such claims) arising from

the Site and any improvements thereon or from any

breach of this Schedule 2,8(i) by the Carrier, or any

negligent act, negligent omission or intentknal tort of the

Carrier or the Carders agents, employees, contractors,

invitees or licensees occurring during the term of this

Schedule 2.8(i), or any action or omission of the Carrier

that causes NYTP to have any liability or obligation to

the Port Authority under the TNAS Agreement.



•	 Access; Non-Exclusive Rights: 	 The Carrier acknowledges that the Carriers' rights at the

Site are non-exclusive. Each other Participating Carrier

shall have the right to participate, at any time, at a Site in

accordance with the terms of the Carrier Access

Agreement and this Schedule 2,8(i). NYTP and the Port

Authority shall have at all times the right to access and

inspect the Site and all improvements.

Relocation, Renovation, Demolition: NYT? and the Port Authority shall have at all times the

right to request the Carrier to relocate and/or remove [the

Monopole and Related Improvements] [Rooftop

Equipment] for public safety reasons. Such relocation

and/or removal shall be accomplished in accordance with

Section 8.4 of the Carrier Access Agreement.

Site Conditions:

Utilities:

NYTP and the Port Authority make no representation or

warranty to the Carrier, either express or implied, as to

the use, operation, safety, environmental condition, title

or fitness for a particular purpose of the Site, and the

Carrier's use of the Site shall be on an "as is, where is"

basis. The Carrier shall inspect the Site and become

familiar with the conditions of the Site. Neither NYTP

nor the Port Authority is obligated to alter, improve,

remediate or otherwise perform any work or undertake

any obligation with respect to the Site.

The Carrier shall pay for (i) the cost of installing separate

utilities, telco and power supply facilities and any

separate meters required by NYTP, the Port Authority, or

any applicable utility, (ii) all electric service to the Site,

and (iii) any sums charged to NYT? by the applicable

utility, telco or power supply provider for such

installation and/or service.



Compliance With Laws;
	

The access to, and installation, maintenance and

operation of; all Carrier Equipment and all other

improvements at the Site must at all times be in strict

compliance with all technical standards and all applicable

federal, state and local laws, ordinances, and regulations.

The Carrier shall obtain and maintain, at its expense,

such licenses, permits or other approvals required for the

Carriers use of the Site, if any.

Liens: The Carrier shall keep the Site free from any liens arising

from any work performed, materials furnished or

obligations incurred by or at the request of the Carrier, If

any lien is tiled against the Site as a result of the acts or

omissions of the Carrier or its employees, agents or

contractors, the Carrier must discharge the lien or bond

the lien in a manner reasonably satisfactory to NYTP

within thirty (30) days after the Carrier or NYTP receives

written notice from any party that a lien has been filed. If

the Carrier fails to discharge or bond any lien within such

period, then, in addition to any other right or remedy of

NYTP, NYTP may, at NYTP's election, discharge the

lien and the Carrier shall reimburse N'YTP, within ten

(10) days of demand, any amount paid by NYTP for the

discharge of such lien and all fees, legal expenses and all

other costs and expenses of NYT? incurred in connection

with any such lien.

For Monopole installations - The Monopole and all

Related Improvements at the Site shall be the property of

the Participating Carriers until the expiration of the term

(including any renewal periods) of this Schedule 2.8(i) or

the termination of the Carriers rights hereunder in

accordance with the Carrier Access Agreement; at that

time the Monopole and all Related Improvements at the

Monopole and Related

Improvements Upon Expiration or

Termination:

'I...........!);



Site shall remain at their existing location and become

the property of the Port Authority without payment by

the Port Authority, Notwithstanding the foregoing, upon

the expiration of the term (including any renewal periods)

of this Schedule 2.8(i) or the termination of all

Participating Carriers' rights under their respective

Carrier Access Agreements, NYT? or the Port Authority

may require the Participating Carriers to remove the

Monopole and Related Improvements, in which event the

Participating Carriers, at their sole cost and expense, shall

remove the Monopole and Related Improvements, and

repair and restore any damage to the ground area of the

Site caused by the installation or removal.

Carrier Status:	 The Carrier is a Funding Carrier for purposes of this

Schedule 2.8(i) (Port Newark Site),

Other Terms and Conditions:



The undersigned, intending to be legally bound hereby, agree that this Schedule 2,8(i) shall be incorporated in,

become part of and be governed by the [Amended and Restated] Carrier Access Agreement between New York

Telecom Partners, LLC and VoiceStream Wireless dated 12/21/99, as amended.

NEW YORK TELECOM PARTNERS, LLC.

By:	
Richard J ' DiGeronimo, President

Date July 17, 2002

Onmipoint Facilities Network 2, LLC
By: Omnipoint Communications, Inc. its Agent

By
Chris Hillabr nt, Executive Director

Date:



Agreement No. AX-713
Supplement No. 3

SUPPLEMENTAL AGREEMENT

THIS AGREEMENT, made as of November 30, 2006 by and between THE
PORT AUTHORITY OF NEW YORK AND NEW JERSEY (hereinafter called the 'Port
Authority") and NEW YORK TELECOM  PARTNERS t LLC (hereinafter called the
"Permittee"),

WTNESSETH, That:

WHEREAS, the Port Authority and the Permittee heretofore and as of August 26,
1999 entered into an agreement identified by the above Port Authority Agreement Number
(which agreement, as the same may have heretofore been supplemented and amended is
hereinafter called the "TNAS Agreement") covering certain privileges and obligations with
respect to the installation, operation and maintenance of a wireless telecommunications network
access system ("TNAS System") at Port Authority facilities designated in the Agreement; and

WHEREAS, among the privileges and obligations granted to and imposed on the
Permittee under the TNAS Agreement with respect to the TNAS System, the TNAS Agreement
grants the Permittee the right to provide unlicensed wireless services that operate in the
"Wireless LAN" (iEEE 802.11) service baud of the radio frequency spectrum (the "Wi-Pi
Service"); and

WHEREAS, the Port Authority and the Permittee desire to amend the TNAS
Agreement to provide for the Permittee' a implementation of its right to install, operate and
maintain the WiFi Service and to include a separate fee, not currently included in the TNAS
Agreement, to be paid by NYTP to the Port Authority for providing the Wi-Fi Service at
mutually agreed Fort Authority facilities and locations;

NOW, THEREFORE, for and in consideration of the covenants and mutual
agreements herein contained and other good and valuable consideration :, the receipt and
sufficiency of which is hereby acknowledged, the Port Authority and the Perniittee hereby agree
as follows:

1.	 "Wi-Fl Receipts," as used herein, shall mean all monies received or
receivable (unless and until any amount is deemed to be uncollectible in accordance with
generally accepted accounting principles) by NYTP for providing the Wi-Fl Services in Port
Authority Covered Facilities (as defined in the INAS Agreement), including but not limited to,
wireless access to the Internet by end user customers, as well as private or public entities. Wi•Fi
Receipts shall not include monies received or receivable from the use of Internet kiosks, project
management and/or engineering service fees for unlicensed wireless projects, or any such
consulting services. Wi-Fi Receipts shall not be included in "Gross Receipts" (as such term is
defined and used in the TNAS Agreement).



2, The parties hereto hereby acknowledge and confirm that the Permittee will
pay to the Port Authority a fee equal to thirty-seven percent (37%) of Wi-Fi Receipts (the "Wi-Fl
Fee").

3.;	 The Wj-Fi Fee shall constitute an additional component of the Additional
Fee (as defined in the fl'AS Agreement) and shall be payable quarterly, in arrears, within thirty
(30) days following the end of each calendar quarter. The timing and method of such payments
shall correspond to the quarterly payment requirements set forth in Article.lU of Section 5 of the
TNAS Agreement, provided however, that notwithstanding anything to the contrary set forth in
paragraph (b) of said Article Ill, payments of the Wi-Fi Fee shall be based on actual results for
the calendar quarter for which each payment is made. Each payment shall be accompanied by a
general report of the Wi-Fl Receipts for the relevant calendar quarter, separately stating the WiFi
Receipts and the total number of paid "sessions" (including, without limitation, as presently
designated by Permittee: "Private Services," Ad Hoc Paid Sessions," "Roaming Paid Sessions,"
and "Airport Worker Subscriptions") for each Port Authority Covered Facility at which the
Permittee provides Wi .Fi Service,

4.	 Payment of the Wi-Fi Fee for calendar year 2006 through the last day of
the most recent calendar quarter shall be payable within ten (10) days following the execution of
this Agreement. The parties shall continue discussions intended to reach agreement regarding
payment to the Port Authority of the unpaid Wi-Fi Fees from calendar year 2005 and periods
prior thereto, which Wi-Fi Fees shall be immediately due to the Port Authority upon the mutual
agreement of the parties regarding such payment tern-is,

5, The Permittee hereby represents and warrants that the provisions of
subparagraph (b)(ii)(l) of Section 25 of the TNAS Agreement are fully applicable with respect to
the negotiation and execution of this Agreement as a supplement to the ThAS Agreement and
that no approval by or consultation with the "Project Lender" (as defined in said Section 25) shall
be required in order to authorize or permit the Permittee to negotiate and enter into this
Agreement with the Port Authority,

6, The parties acknowledge that this Agreement memorializes all agreements
and understandings between the parties concerning, and constitutes the entire and only
understandings or agreements between the parties regarding, the Wi-Fi Fee,

7. Neither the Commissioners of the Port Authority nor any of them, nor any
officer, agent or employee thereof, shall be charged personally by the Permittee with any liability,
or held liable to it under any term or provision of this Agreement or because of its execution or
attempted execution or because of any breach thereof.

8. This Agreement and the TNAS Agreement which it amends constitute the
entire agreement between the Port Authority and the Permittee on the subject matter and rnay not
be changed, modified, discharged or extended except by instrument in writing duly executed on
behalf of both the Port Authority and the Permittee, The Permittee agrees that no representations
or warranties shall be binding upon the Port Authority unless expressed in writing in the TNAS
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Agreement or in this Agreement. All prior or contemporaneous understandings, discussions or
agreements regarding the Wi-Fi Fee are expressly superseded by this Agreement

9,	 As hereby amended, all of the terms, covenants ) provisions conditions and
agreements of the TNAS Agreement shall be and remain in full force and effect.

IN WITNESS WHEREOF, the Port Authority and the Permittee have executed
these presents, as of the date first above written.

NEW YORK TELECOM PARTNERS, LCC
ATTEST:

By	 Concourse Communications i3roup, LLC

Jon Irwin, Chief Operating Officer

APPKIOVED



RONALD M. ENIO
tGtay PubUo State of Now York

NO. O2SE463844
Qualified In Now York Cot}nty

Commission Expires On June 30,20 Q (notarial seal and stamp)

(Port Authority Acknowledgment)

STATE OF NEW YORK
ss,:

COUNTY OF NEW YORK

On the 7	 day of	 , 2007, before me personally came
J0144 D'AMOrzS	 , to me known, who, being byrne duly sworn,

did depose anclsay that he resides at
that he is the. c*rTity	 of The Port Authority of New

York and New Jersey, one of the corporations described in and which executed the
foregoing instrument; that he knows the seal of said corporation; that the seal affixed to
said instnment is such corporate seal; that it was so affixed by order of the
Commissioners of said corporation; and that he signed his name thereto by like order.

I.

(Limited Liability Company Acknowledgment)

STATE OF 2
COUNTY OF

On the 'j"d4y oJu4.	 , 2007, before me personally came
JjA) ?7 U/AJ	 I , to me known, who, being by me duly sworn.

c1,i4 depose and say that he resides at
•; that he is the e'/45' ê f of New York Telecom Partners, LLC,

a Delaware limited liability company, the limited liability company described in and which
executed the foregoing instrument; that he executed the same for and on behalf of said
limited liability company; and that he is duly authorized and empowered to do so.

OFFICIAL SEAL
DENISE M LEWIS

NOTARY PUBLIC STATE OF I1.04019
MY.GOMSSON EXPRE$:Q91M3a

stamp
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SUPPLEMENTAL AGREEMENT

This SUPPLEMENTAL AGREEMENT (this "Supplement") is made as of July 21,
2014 by and between THE PORT AUTHORITY OF NEW YORK AND NEW JERSEY (the
"Port Authority") and NEW YORK TELECOM PARTNERS, LLC (the "Pennittc"). The
Port Authority and the Permittee are sometimes referred to individually as 'Party" or together as
the "Parties".

WITNESSETH, that:

WHEREAS, the Port Authority and the Permittee heretofore and as of August 26, 1999
entered into an agreement identified by the Port Authority as Agreement Number AX-713 (the
"prjgingi , Agtemenj"), as supplemented and amended by (i) that certain Supplemental
Agreement dated as of March 28, 2001 by and between the Port Authority and the Permittee
('Prior Suppjenient No. 1"), (ii) that certain Supplemental Agreement dated as of June 30, 2002
by and between the Port Authority and the Permittee ("Prior Sup plement No. 2") and (iii) that
certain Supplemental Agreement dated as of November 30, 2006 by and between the Port
Authority and the Permittee ("Priot Supplement No. 3"; the Original Agreement, Prior
Supplement No, 1, Prior Supplement No. 2 and Prior Supplement No. 3 are collectively referred
to herein as the "TNAS Agreement"), covering certain privileges and obligations with respect to
the installation, operation, and maintenance of a wireless telecommunications network access
system at Port Authority facilities, including the certain property then constituting a facility of
commerce commonly known as the World Trade Center, all as more particularly described in the
TNAS Agreement.

WHEREAS, as a result of the terrorist attacks of September 11, 2001, all of the
buildings, structures, and improvements then constituting the World Trade Center were
destroyed.

WHEREAS, a master plan for the redevelopment of the World Trade Center (the
"Master Plan") has been developed, which provides for, among other things, the construction of
the following buildings and improvements on the World Trade Center site: the property to be
commonly kndwn as One World Trade Center, the property to be commonly known as Two
World Trade Center ("2_WTC"), the property to be commonly known as Three World Trade
Center, the property to be commonly known as Four World Trade Center, the property to be
commonly known as the Retail Premises (the "RtaU Premises") and the property to be
commonly known as the Transportation Hub (the "Transportation Hub"), all as more specifically
identified on the Master Plan attached hereto as Exhibit A,

WHEREAS, in light of the redevelopment of the World Trade Center generally in
accordance with the Master Plan, the Port Authority and the Permittee desire to amend and
supplement tho TNAS Agreement to further and more specifically set forth the rights and
obligations of the Parties with respect to the development, installation s operation and
maintenance of a multi-wireless service, neutral-host Distributed Antenna System (as more
specifically defined herein, the "PAS System") and Wireless Local Area Network (as more
specifically defined herein, the "Fi System") across a common fiber backbone (as more
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specifically defined herein, the "Fiber Backbone") in certain designated areas of the World Trade
Center and to otherwise amend and supplement the TNAS Agreement as more specifically set
forth In this Supplement. This Supplement is not intended to amend any of the provisions of the
TNAS Agreement as to Port Authority facilities other than the World Trade Center,

NOW, THEREFORE, for and in consideration of the covenants and mutual agreements
herein contained, and effective as of the Commencement Date, the Port Authority and the
Permittee hereby agree as follows:

ARTICLE I

DEFINITIONS

Whenever used in this Supplement, the following terms shall have the respective
meanings specified in this Article 1. For the avoidance of doubt, in the event any term defined
below is defined differently herein than in the TNAS Agreement, the definition contained in the
TNAS Agreement shall apply for purposes of the TNAS Agreement and the definition below
shall apply for purposes of this Supplement (except as otherwise specifically provided). Other
capitalized terms which are used in this Supplement but not otherwise defined herein shall have
the respective meanings given to such terms in the Original Agreement.

1,1	 "2 WTC" shall have the meaning set forth in the introductory paragraphs of this
Supplement.

1.2"Allowab[e Deduetioiis" shall mean, collectively, the DAS Allowable Deductions
and the Wi-Fl Allowable Deductions,

1.3 "Annual Period" shall mean a calendar year commencing on January 1 and ending
on December 31. The period from the date upon which the System or any portion thereof is first
operational and capable of providing the DAS Service and/or Wi-Fl Service to the next occurring
December 31 shall be the first Annual Period and the next Annual Period from January 1 to
December 31 shall be the second Annual Period and so forth. If the date on which the Term of
this Supplement ends is other than December 31, the final Annual Period shall be the period
from January 1 of the year in which the Tenn of this Supplement ends to the date on which the
Term of this Supplement ends.

1.4	 "Base Infrastructure Costs Reimbursemen" shall have the meaning set forth in
ction 8.2.1,

1.5	 "Base Net Present Value Amount" shall have the meaning set forth in
Section I1.II.2.

1.6	 "Base Unamgrtized Canital Amount" shall have the meaning set forth in
Section I1.11.3

13	 "Boing" shall have the meaning set forth in Section 1 2. 1

1.8	 'pjalCot" shall have the meaning set forth in Section 8.5.
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1.9	 "Carrier Aareement" shall have the meaning set forth in Section_i.

1.10 "Carrier User Alternative Perfornance Requirement" shall have the meaning set
forth in Section 4.1 * 1 (a(ij4).

1,11 "Carrier Users" shall mean any current or future wireless services providers
offering communications services to the public, including cellular, personal communications
service (PCS), specialized mobile radio (SMR), paging, commercial mobile radio service
(CMRS), wireless broadband, telematics and wireless data, that hold a valid FCC authorization
and which are party to a Carrier Agreement.

.12 "Commencement Date" shall mean the date first set forth above.

.13 "DAS Allowable Deductions" shall mean the following with respect to the DAS
System: (i) any federal, state or municipal taxes or fees separately stated and collected from
customers and directly payable to the respective taxing or municipal authority by the Permittec to
the extent actually paid by the Permittee (excluding any tax rebates); (ii) verifiable refunds made
by the Permittee to customers because of unacceptable or unsatisfactory goods or services, to the
extent actually refunded by the Permittee; (iii) any Capital Cast reimbursements received by the
Permittee from Carrier Users (including reimbursements received by the Permittee solely as a
"pass-through" for payment to already participating Carrier Users), up to the total amount of
such Capital Costs actually expended by the Permittee (provided that, for purposes of
determining DAS Allowable Deductions, such amounts shall include the Permittee's Internal
costa of project management without markup and a customary market-based management fee or
profit, each as may be agreed by the Permittec and the Port Authority from time to time) plus the
DAS Capital Costs Recovery, provided that (I) the Port Authority may reasonably review
Carrier User Capital Cost reimbursement proposals and payments received for Capital Cost
reimbursements and (2) any such fees and costs reimbursements are reasonable and market
based; (iv) any Capital Cost reimbursements by Carrier Users received as part of fulfilling In-
Kind Services, up to the total amount of such Capital Costs actually expended by the Permittee;
(v) any Capital Cost reimbursements received as part of defraying any allocated Port Authority
Base Infrastructure Costs, up to the total amount of such Capital Costs actually expended by the
Permittee; and (vi) any reimbursement of Port Authority Operating Costs by the Permittec, up to
the total amount of such reimbursements actually made by the Permittee for which the Permnittee
is not reimbursed by Carrier Users.

1.14 "DAS Capital Costs Recovery" shall have the meaning set forth in Section 8.5.

1.15 "DAS Dcsinated Coverage Areas" shall mean those portions of the WTC Site
indicated on the plans attached hereto as exhibit B.l to which the Permittee is required to
designs install, 'operate, maintain, market and otherwise provide the DAS System.

.16 "QA$,Gross Revenuna" shall mean all monies or other consideration received or
receivable) paid or payable, cash or credit, regardless of collection in the case of the latter (unless
any such credit amount is ultimately deemed uncoilectible in accordance with generally accepted
accounting principles), to or by the Permittee with respect to the DAS System on (I) all sales of
merchandise and services, such as advertising and promotional sales, whether retail or wholesale,
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derived from the operation of the DAS System at the WTC Site regardless of when or where the
order therefore is received and (ii) any other receipts, credits, rebates, allowances, or revenues of
any type arising out of or in connection with Permittee's operation of the DAS System at the
WTC Site (excluding any monies or other consideration received, paid or payable to or by the
Permittee from Wi-Fl off-loading of cellular data or other form of data transmission or
information sharing from the DAS System to the WI-F! System), including but not limited to,
branding fees, marketing fees, merchandising fees, promotional allowances, retail display
allowances and any type of ancillary advertising or product placement fees/allowances and all
other transactions, whether placed by telephone, via internet, in person, or by mail (including e-
mail) and all charges or other fees charged by the Permittee with respect to the DAS System,
without any deductions for credit card discounts or thefts. In addition, any outside contributions
for Capital COsts received by the Permittee with respect to the DAS System in excess of the
actual amount expended by the Permittee for such Capital Costs shall constitute DAS Gross
Revenues, except to the extent any such excess contributions are paid or refimded to the Carrier
Users pursuant to the requirements of the applicable Carrier Agreement.

1.17 ",DS Net Icon" shall means for each Annual Period during the Term, the DAS
Gross Revenues for such Annual Period less DAS Allowable Deductions for such Annual
Period.

1.18 "DAS Phase 1 Areas" shall mean those portions of the DAS Designated Coverage
Areas identified on the plans attached hereto as EYMbit B-I as "DAS Phase I Areas".

1.19 "DAS Phase 2 Areas" shall mean those portions of the DAS Designated Coverage
Areas identified on the plans attached hereto as exhibit B-i as "DAS Phase 2 Areas".

1.20 "DAS Phase 3 Aç" shall mean those portions of the DAS Designated Coverage
Areas identified on the plans attached hereto as exhibit B-I as "DAS Phase 3

1.21 •"DAS Phase-4 Areas" shall mean those portions of the DAS Designated Coverage
Areas identified on the plans attached hereto as Exhibit B-i as "DAS Phase 4 Areas",

1.22 'DAS Service" shall mean the transmission or reception of wireless
telecommunications signals to or from DAS Users.

1.23 "DAS System" or "Distributed Antenna S ystem" shall mean a spatially separated
network of antennas, fiber optic cable strands and other associated equipment designed to
provide radio frequency coverage at the WTC Site within the Designated Coverage Areas for use
by multiple Wireless Carriers pursuant to the terms of this Supplement. The terms "PAS

tcm" and •"Ristributeditenna System" shall include the Temporary System for the
applicable temporary periods contemplated pursuant to this Supplement.

1.24 "DAS System Performance Standard" shall mean the Permanent DAS System
Performance Standard or the Temporary System Performance Standard, as applicable.

1.25 "VAS Users" shall mean the general public, visitors, tenants and other end-user
customers of Carrier Users using mobile or portable devices located at or within the WTC Site.

4
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1.26 "DAS Variable Fee" shall have the meaning set forth in $eetton 8.1.1.

1.27 "Designated coverage Areas" shalt mean the DAS Designated Coverage Areas
and the Wi-Fl Designated Coverage Areas.

	

1.28	 E?eciicity Consijnption and Demand" shall have the meaning set forth in
$ection9,Lt.

	

1.29	 shall mean the Federal Communications Commission,

1.30 "Fjbet Backb" shall mean the common fiber optic cable strands used within
the DAS System and Wi-Fl System, but shall not include excess fiber capacity deployed by the
Permittee in accordance with this Supplement for other purposes.

1.31 "First Additional Basq Infrastructure Costs Reimbursement" shalt have the
meaning set forth in JLo —n

1.32 "Grand Opening Milestone" shall have the meaning set forth on Exhibit 1)
attached hereto.

1.33 "Grand Opening Milestone Default" shall mean a failure by the Permittee to meet
the Grand Opening Milestone.

1.34 "Gross Revenues" shall mean, collectively, the DAS Gross Revenues and the Wi-
Fl Gross Revenues.

1.35 'HVAC Consumpion and emand" shall have the meaning set forth in
Sectqn9,2. I.

1.36 "JYAC Service" shall have the meaning set forth in Section 92.

1.37 "In-Kind Services" shall have the meaning set forth in Section 5.1.

1.38 "Infrastructure Costs Reimbursement" shall have the meaning set forth in
Section 8,2.3.

1.39 "Infrastructure Reimbursement Credit" shall have the meaning set forth in
Section 8..

1.40 "Initial Sc1edu1e Milestone" shalt have the meaning set forth in Sectiojj7.

1.41 '1nitia1 Temporary System Areas" shall mean those portions of the DAS
Designated Coverage Areas identified on the plans attached hereto as Exhibit 8-2 as "Initial
Temporary System Areas",

1.42 'Maiorul" shall have the meaning set forth in Section 11.4.

1.43 "Major DeauIt Notice" shall have the meaning set forth in Section 11. 4,
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1.44 "Master Plan" shall have the meaning set forth In the introductory paragraphs of
this Supplement.

1.45 'Net jpe" shall mean, for each Annual Period during the Term, Gross
Revenues for such Annual Period less Allowable Deductions for such Annual Period.

1.46	 rabLeDfMlt" shall have the meaning set forth in Section 1 Li.

1.47 "Notice" shall have the meaning set forth in

1.48 'OtT-Peak Times" shall mean times that are not Peak Times.

1,49 "Other Defilt" shall have the meaning set forth in Section 11 .5.

1.50 "QjheLDgfault Notice" shall have the meaning set forth in	 ion I 1.5.

1.51 "Q" shall have the meaning set forth in Section14j,.

1.52 "Original Arcemenl" shall have the meaning set forth in the introductory
paragraphs of this Supplement

1.53 "Other Temporary System Areas" shall mean those portions of the DAS
Designated Coverage Areas identified on the plans attached hereto as Exhibit 13-2 as "Other
Temporary System Areas".

1.54 "fl" and "Parties" shall have the meaning set forth in the introductory
paragraphs of this Supplement.

1.55 "Peak Times" shall have the meaning set forth in Section 4JJ(ai12.

1.56 "Performance Standard Violation" shall have the meaning set forth in Section 4.4

1.57 "Period" shall have the meaning set forth in Section 13.1 or Section 13.2 as
applicable,

1.58 'Permanent PAS Svstejrfonnance Standard" shall have the meaning set forth
in Section 4.1.lAa)lfl,

1.59 "Permittee" shall have the meaning set forth in the introductory paragraphs of this
Supplement.

1.60 '?oint gf Interface" shall mean locations within the WTC Site where System
equipment connects with cable and conduit.

1.61 "Port Authority" shall have the meaning set forth in the introductory paragraphs
of this Supplement.

1.62 "Port 62riy Base Infrastructure Costs" shall have the meaning set forth in
Sectign 8,2.
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1.63 "Port Authority.Dark Flb, " shall have the meaning set forth in Section 3.1.4(a),

1.64 "Port Authority Operating Costs" shall have the meaning set forth in Section 8.4.

1.65 "Prior Supyiement No. I" shall have the meaning set forth In the introductory
paragraphs of this Supplement,

1.66 'Prior Suppinment No. T' shall have the meaning set forth in the introductory
paragraphs of this Supplement.

1.67 "Prior Supplement No. 3' shall have the meaning set forth in the introductory
paragraphs of this Supplement.

1.68 "Qfl" shall have the meaning set forth in Scction 7.2.2,

1.69 "Rcpjcsenjjy" shall have the meaning set forth in

1.70 "Retail Premises" shalt have the meaning set forth in the introductory paragraphs
of this Supplement.

1.71 "Retail Schedule Milestone" shall have the meaning set forth in Section 7.3.

1.72 "Schedule MilestoneDefault" shall have the meaning set forth in çion 11.3.

1.73 "Second Additional Bas.e Infrastructure Cpts Reimbursement" shall have the
meaning set forth in Section 8.2.3.

1.74 "Signal Level Range" shall have the meaning set forth in Section 4.1.1(a)(1).

1.75 "Standard Access Offeriflg" shall have the meaning set forth in Section 6,2.

1.76 :"Summarv Basis of Design" shall mean the summary basis of design attached
hereto as Exhibit C.

1.77 "upp1etnent'shall have the meaning set forth in the introductory paragraphs of
this Supplement.

178 "Sy ten" shall mean the DAS System, WI-Fl System, and the Fiber Backbone at
the WTC Site.

1,79 "System Plans and Specifications" shall mean those certain plans and
specifications for the System listed on Exhibit E.

1,80 "Systeni Performance Slandard" shall mean the DAS System Performance
Standard and the Wi-Ft System Performance Standard,

1.81 "System Operations" shall mean the installation, operation and maintenance of
the System as provided in this Supplement.

7
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1.82 "System Specifications" shall have the meaning set forth in Section 3.1.

1.83 "Temporary System" shall mean the spatially separated network of broadband
antennas (known as "donor sites") installed above grade on masts at the WTC Site for the
purposes of communicating with the wireless (WSP) macro sites in the surrounding
neighborhood to provide DAS Service to the Temporary System Areas, Such donor sites will be
cabled in conduit to the appropriately located DAS System repeater room(s) and, in turn, connect
to amplified electronic "repeaters" connected to the below-grade DAS System antennas, The
Temporary System shall initially be comprised of two (2) donor sites, although more donor sites
may be added by good faith agreement of the Parties as necessary to provide DAS Service to the
Temporary System Areas.

1.84 "ISmgorary SsteL&" shall mean the Initial Temporary System Areas and
the Other Temporary System Areas.

1.85 "Temporary %§—tem Perforniance Standard" shall have the meaning set forth in
Section 4.L1)uji.

1.86 "Term of this Supplement" shall have the meaning set forth in Section 11.1.

1.87 "ThAS Agreement" shall have the meaning set forth in the introductory
paragraphs of this Supplement, as the same may have been further amended or supplemented as
of the Commencement Date.

1.88 "Transportation Hub" shall have the meaning set forth in the introductory
paragraphs of this Supplement.

1.89 "Under Covered Areas" shall have the meaning set forth in Section 4.1. 1(a)fl).

1.90 "Variable Fees" shall have the meaning set forth in $i112.

1.91 "Violation Fee" shall have the meaning set forth in Section 4.4.1.

1.92 "Wi-Fi" shall mean a wireless signal used to connect interoperable devices such
as laptop computers, smart phones and other similar equipment to a local area network.

1.93 "Wi-Fi Allowable Deductions" shall mean the following with respect to the WiFi
System: (i) any federal, state or municipal taxes or fees separately stated and collected from
customers and directly payable to the respective taxing or municipal authority by the Permittee to
the extent actually paid by the Permittec (excluding any tax rebates); (ii) verifiable refunds made
by the Permittee to customers because of unacceptable or unsatisfactory goods or services, to the
extent actually refunded by the Permittee and (iii) any reimbursement of Port Authority
Operating Costs by the Permittee, up to the total amount of such reimbursements actually made
by the Permittep for which the Permittee is not reimbursed by any other party,

1.94 ",WhPi Capital Coats Recovery" shall have the meaning set forth in Se ction 8.5.

8
RAS1'554I06.14



1.95 "WIFi Designated Coverage Areas" shall mean those portions of the WTC Site
indicated on the plans attached hereto as Exhibit 13-3 to which the Permittee is required to
design, install, operate, maintain, market and otherwise provide the Wi-Fi System.

1.96 "Wi-Fl Gross Revenues" shall mean all monies or other consideration received or
receivable, paid or payable, cash or credit, regardless of collection in the case of the latter (unless
any such credit amount is ultimately deemed uncollectible in accordance with generally accepted
accounting principles), to or by the Permittee on (i) all sales of merchandise and services, such as
advertising and promotional sales, whether retail or wholesale, derived from the operation of the
Permittee's activities at the WIC Site regardless of when or where the order therefore is received
and (ii) any other receipts, credits, rebates, allowances, or revenues of any type arising out of or
in connection with the Permittee's operations at the WTC Site, including but not limited to, WI-
Fl offloading of cellular data or other form of data transmission or information sharing from the
DAS System to the Wi-Fl System, branding fees, marketing fees, merchandising fees,
promotional allowances, retail display allowances and any type of ancillary advertising or
product placement fees/allowances and all other transactions, whether placed by telephone, via
internet, in person, or by mail (including e-mail) and all charges or other fees charged by the
Permittee, without any deductions for credit card discounts or thefts, provided, however, that Wi-
Fi Gross Revenues shall not include DAS Gross Revenues. In addition, any outside
contributions for Capital Costa received by the Permittee with respect to the Wi-Fl System in
excess of the actual amount expended by the Permittee for such Capital Costs shall constitute
WI-Fl Gross Revenues.

1.97 "Wi-Fl Net Income" shall mean, for each Annual Period during the Term,the Wi-
Fl Gross Revenues for such Annual Period less Wi-Fl Allowable Deductions for such Annual
Period.

1.98 "Wi.Fi Servic? shall mean the transmission or reception of wireless Internet
signals to or fràm Wi-Fi Users.

1.99 Usnf' shall mean the wireless local area network designed, installed,
operated, maintained, and marketed by the Permittee at the WTC Site pursuant to the terms of
this Supplement.

1,100 "Wi-Fl SystemPerformance Standard" shall have the meaning set forth in
Section 4.1.2(a).

1.101 "Wi-Fl Users" shall mean the general public, visitors, tenants and other end-user
customers using mobile, portable or computer devices at or within the WTC Site,

1.102 'Wi-Fi Variablo" shall have the meaning set forth in Section 8, U.

1.103 "World Trade Cete" shall mean that certain parcel of land bounded by and
located within the area encompassed by the corner of Vesey Street and West Street moving east
toward Church Street, south on Church Street to Liberty Street west on Liberty Street to
Greenwich Street, south on Greenwich Street to Albany Street, west on Albany Street to
Washington Street, north on Washington Street to Cedar Street, west on Cedar Street to West
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Street and north on West Street to Vesey Street, located in the Borough of Manhattan, City,
County and State of New York and commonly referred to as the World Trade Center.

1.104 "WTC Site" shall mean those portions of the World Trade Center which comprise
the Designated Coverage Areas.

.105 "WTC Termination Amount" shall have the meaning set forth in Section 1 lj4
1.106 "WTCR" shall have the meaning set forth in Section 7.2.1.

i.i p it i

SCOPE OF AGREEMENT

2.1 Ftelationshin to TNAS Agreement. This Supplement embodies the entire
agreement and understanding between the Port Authority and the Permittee with respect to the
World Trade Center and supersedes all prior agreements and understandings between the Parties
relating to the Port Authority facilities at the World Trade Center. Notwithstanding anything to
the contrary set forth in the TNAS Agreement, the TNAS Agreement shall only apply to the
World Trade Center and any portion thereof as and to the extent specifically provided in this
Supplement, in furtherance of the foregoing, and for the avoidance of doubt, (i) the ThAS
Agreement shall be and hereby is superseded in its entirety solely with respect to the World
Trade Center and shall be of no further force and effect with respect thereto except as
specifically incorporated herein and (ii) the Permittee shall have no rights or obligations with
respect to any portion of the World Trade Center other than those portions of the World Trade
Center which comprise the Designated Coverage Areas, and only to the extent set forth herein.
The remaining provisions of the TNAS Agreement unrelated to the World Trade Center shall be
unaffected by this Supplement, except to the extent expressly provided in Sections 111 and
11.10.

ARTICLE Ill

THE SYSTEM

	3.1	 DAS System, WiFjy!tem. Fiber Backbone. The Permittee shall have the right
and obligation to design' operate, maintain, and market at the WTC Site (I) a custom
designed DAS System for shared use by Carrier Users and (ii) a custom-designed Wi-Fl System,
each on the terms and in accordance with the applicable specifications set forth in this
Section 3.1 (collectively, the "System Specifications") and the System Performance Standard, in
a manner so as to provide service to the Designated Coverage Area and otherwise in accordance
with the terms'of this Supplement. The Permittee shall design the System to be world-class,
comprehensive flexible and scalable and in a manner which will, at a minimum, limit potential
service loss, allow for routine maintenance and upgrading to prevailing professional standards,
reasonably accommodate future uses and reasonably limit total cost of the System and its
operations through the use of prudent design alternatives.

3.1.1 DA&Systernecifications. The Permittee shall design the DAS System to
address commercially reasonable design needs, standards and requirements of the Port Authority
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and Carrier Users, provided, however, that at a minimum, the DAS System shall reasonably
accommodate the future participation of additional Carrier Users, even if such Carrier Users do
not initially participate. The DAS System will be an easy-to-scale, fiber-based, reasonably
future-proof system with system-wide availability of 99.5% or greater for all core components.

3.1.2 WI-Fl SystejSpecifications. The Permittec shall design the Wi-Fi System
to address commercially reasonable design needs, standards and requirements of a state of the art
commercial Wi-Fl System intended to service the needs of anticipated current and future general
public and private enterprise Wi-Fl Users, The Wi-Fl System will be an easy-to-scale, fiber.
based, future-proof system with system-wide availability of 98% or greater for all core
components, as further described below. Permittee shall ensure that the Wi-Fl System will at all
times meet or exceed industry standards.

3.1.3 Fiber Backbone Spccification. The Permittee shall design the Fiber
Backbone to include a minimum of twelve (12) fiber strands to meet the design, spare strands
and growth requirements of the System and to permit the provision of the excess capacity and
additional services required pursuant to this Supplement.

3.1.4 Excess Capacity.

(a) The Permittee shall design, deploy and install, as part of the
System, additional fiber optic capacity as so-called dark fiber strands in an amount equal to one
hundred percent (100%) of the minimum design capacity in the distribution routes designated by
the Port Authority (the "Port Authority Dark Fiber"). The Port Authority Dark Fiber may be
used by the Port Authority, its affiliates, assignees, designees, licensees, lessees and any other
Person designated by the Port Authority for any purpose, provided that such utilization does not
(I) compromise the functionality of the System or (ii) violate any exclusive rights granted to the
Pennittee pursuant to this Supplement.

(b) The Permittee shall have the non-exclusive right to offer excess or
overbuilt fiber capacity other than the Port Authority Dark Fiber on a non-discriminatory basis
for use by Carrier Users (or other third parties approved by the Port Authority in writing) within
the Designated Coverage Areas, and any amounts received or payable to the Permittee on
account of such use shall constitute DAS Gross Revenues. Nothing in this Supplement shall
restrict the rights of the Port Authority to offer fiber capacity for use by third parties including,
without limitation, the right to offer such capacity in competition with the Permittee, provided
that such capacity is not used by any third party for: (i) DAS Service available to the genera)
public within the Designated Coverage Areas or (ii) Wi-Fl Service available to the general public
within the public areas of the Transportation Hub, except as provided in Section 4.1.2.

32 1iodcffig. Senior representatives of the Permittee shall meet with the
Port Authority on a monthly basis (or more frequently upon the Port Authority's reasonable
request) from and after the Commencement Date until the completion of the Initial System
Construction Work and quarterly thereafter (or at such other times as may be specified by the
Port Authority) to discuss design, construction, operational and financial performance and any
other matters reasonably requested by the Port Authority. At such meetings, the Permittee's
representatives shall discuss, among other things, (i) the impact of any changes in the wireless
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communications industry, (ii) the financial and operational performance of the System and (iii)
any steps the 'Permittee is taking to assure that all appropriate technological developments an
incorporated into the System on an ongoing basis, The Permittee shall prepare minutes
following each such meeting, deliver copies of all minutes to the Port Authority and maintain a
minute book containing all of the minutes (which minute book shall be available to the Port
Authority upon advance notice). Meetings may be conducted either by phone, video-conference
or in person at a location in New York City. At the request of the Port Authority, the Permittee
shall invite the architect(s) and/or contractor(s) for the Initiation System Construction Work to
attend such meetings. In addition, the Permittee shall notify the Port Authority and invite the
Port Authority's attendance at and participation in meetings material to the design and
implementation of the System and the development of business terms of Carrier Agreements.

3.3 Applicable Provisions of the TNAS A greement: Port AthrJty's Right of
Relocation. Section 15 of the Original Agreement shall be and hereby is incorporated in this
Supplement and made applicable to the WTC Site as if fully set forth herein, except that, for
purposes of this Supplement. (I) the capitalized terms used within such provisions shall have the
applicable meanings given to such terms inç1QJ of this Supplement if so defined therein
(otherwise, such capitalized terms shall have the applicable meanings given to such terms in the
Original Agreement), (ii) the phrase "this Agreement" or "hereunder" as used in any such
provision shall, be construed to refer to this Supplement and (iii) the references to "Section 7" as
used in Section 15(e) of the Original Agreement shall mean Section 7 of the Original Agreement
as incorporated in this Supplement pursuant to Seetipn.7.I.

3.4

:34, I The Pennittee shall, at no cost to the Port Authority, promptly upgrade the
DAS System upon the request of any Carrier User in accordance with the applicable Carrier
Agreement and the Wi-Fl System as emerging technological advances become commercially
operable in world-class transportation facilities.

3.4.2 Subject to the Port Authority and Permittee negotiating in good faith the
terms and conditions for an upgrade, the Permittee shall upgrade the System upon request by the
Port Authority (or the Port Authority on behalf of the net lessee of the Retail Premises) from
time to time so that the Port Authority, such retail net lessee and their respective tenants may
avail themselves of technological advances in communication services.

3.5 Port Authority Expansion Right. At the Port Authority's request, the Permittee
shall provide internal staff resources to the Port Authority at no cost to the Port Authority to
evaluate the System or any portion thereof to be extended into select and limited area of the
WTC Site beyond the Designated Coverage Areas. If the addition of such areas will not
compromise the applicable System Specifications and System Performance Standard, the Port
Authority, at its sole cost and expense, may direct the Perniittee to expand the System or such
portion thereof. Any benefit derived from said expansion will accrue solely to the Port
Authority.
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ARTICLE IV

PROVISION OF DAS AND WIIlI SERVICE

4.1 Pennittee's Service Obligations, The Pennittee shall install, deploy, operate and
maintain the System in a manner such that the Wi-Fl Service and DAS Service, respectively, are
provided to the Designated Coverage Areas in accordance with the provisions of this
Supplement.

4. 1.1 jyicc. Subject to the Port Authority's rights under Section i the
Permittee shall have the exclusive right to install, operate, maintain and market the DAS System
within the Designated Coverage Areas, except that if the Port Authority or the retail net lessee
wishes to expand the areas where cellular communications are capable of transmission and
reception beyond the Designated Coverage Areas and (ii) the Permittee is unable or unwilling to
expand such areas on terms and conditions, including allocation of costs, that are reasonably
acceptable to the retail net lessee and the Port Authority, as applicable, then the retail net lessee
and/or the Port Authority may expand such areas directly or through a third-party without
violating any rights of Permittee, provided such expansion does not impact the operations of the
System. The DAS System shall enable each Carrier User to provide current and future DAS
Service to its respective DAS Users within the DAS Designated Coverage Areas pursuant to and
in accordance with the applicable Carrier Agreement and otherwise in accordance with the
standards and requirements set forth in this Section 4.1.1.

(a)	 DAS System Performance Standard,

(i) Permanent DAS System. Except as otherwise expressly
provided in this Section 4-13 the Permittee shall, after connection to the DAS System by a
Carrier User, operate the DAS System at the WTC Site in accordance with a performance
standard (the Permanent DA&SystcnjJrfonnanee Stazclard") that is the greatest of (1)
prevailing commercial performance standards for a state of the art DAS System utilized in a
world-class mixed use facility (provided that if the Port Authority contends that the DAS System
does not comply with such prevailing commercial performance standards and the DAS System
would require upgrades or improvements to comply with such standards, the Permittee's
obligation to make such upgrades or improvements to bring the DAS System into compliance
shall be subject to the Port Authority and Perinitlee negotiating in good faith the terms and
conditions for any required upgrades or improvements) and (ii) the following detailed standards:

(A) DAS System coverage within 95% or greater of the
DAS Designated Coverage Areas shall have signal levels at -65dBm (above grade) or -75dBm
(below grade) or better at all times (collectively, the "i gnal Level Range"). In the event certain
DAS Designated Coverage Areas meet the Signal Level Range less than 99.5% of the time, on
average, as a result of the design of the DAS System or known signal strength limiting site
conditions, the Permittee shall identify such areas (the "Under Covered Arç')and specify the
expected user experience for the Under Covered Areas. If the total square footage of the Under
Covered Areas is greater than 5% of the DAS Designated Coverage Areas, then the DAS System
shall be deemed not to satisfy the foregoing detailed standard unless such degraded service is
caused by failures of Carrier User equipment or other causes outside of the control of Pennittee.
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(B) The DAS System shall be available (a) 99.9% of the
time or greater from 7:00 a.m. to 10:00 p.m. daily ('Peak Time") and (b) 99.5% of the time or
greater on average during all hours (i.e., Peak Times and Off-Peak Times). If the accumulated
DAS System downtime during any Annual Period exceeds (y) 0.1% for Peak Times or (z) 0.5%
on average during all hours (i.e., Peak Times and Off-Peak Times), Permittee shall be deemed
not to satisfy the foregoing detailed standard, For the purposes of this section 4,1.1(a)(2)
availability and downtime determinations shall be calculated based on the amount of devices that
arc able to access the DAS System at any time and from time to time, in a manner as reasonably
determined by the Port Authority. For purposes of illustration only, and without limiting the
right of the Port Authority to make reasonable determinations pursuant to the immediately
preceding sentence, a sample calculation methodology is set forth on hj2 attached hereto.

(ii) Temporary Intern. The Permittee shall operate each
Temporary System at the WTC Site so that the Temporary System Areas are provided with DAS
Service in accordance with the so-called "30" protocols promulgated by the international
Telecommunications Union (the "Temporary System Perfortpance Standard") from the period
commencing upon the connection to such Temporary System by a Carrier User until the
permanent DAS System for the applicable area is delivered, commissioned in accordance with
applicable QAD requirements and fully operational (as applicable) in accordance with this
Supplement.

(iii) Carrier Users, Notwithstanding any provisions of this

Section 4.1.1( to the contrary, if one (1) or more Carrier Users requires a performance standard
for the DAS System in its Carrier Agreement that is inconsistent with the performance standard
otherwise required herein (such inconsistent standard, the "Carrier User Alternative Performance
Reguireçp'), the Carrier User Alternative Performance Requirement shall constitute the
applicable System Performance Standard to the extent of such inconsistency so long as the
inconsistent standard is greater than the performance standard otherwise required herein.

(b) The Permittee shall not permit any radio signals received or
transmitted to or by any DAS User through the DAS System to be in any electromagnetic radio
frequency spectrum other than the portion(s) of the electromagnetic radio frequency spectrum
then-permitted for such use by the FCC or any other governmental authority pursuant to
applicable law,

(c) In addition to the foregoing, in light of the particular technical
requirements associated with elevators, the Permittee and the Port Authority shall work
cooperatively to enable DAS Service to be provided to the elevators located within such portions
of the WTC Site apart from those noted in the Designated Coverage Areas, as may be designated
by the Port Authority from time to time.

(d) The Permittee shall operate the DAS System so as to accommodate
all interested Carrier Users on a non-exclusive and non-discriminatory basis up to the design
capacity of the DAS System or the Wi-Fi System, as more specifically provided in the applicable
Carrier Agreement,
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4.1.2 Wi-Fl Servicq. Subject to the Port Authority's rights under Section 7. the
Permittee shall have (a) the right to install, operate, maintain and market the Wi-Fl System
within the Designated Coverage Areas and (b) the exclusive right to install, operate, maintain
and market the Wi-Fl System and provide Wi-Fl Service within the public areas of the
Transportation flub, For the avoidance of doubt, (I) the utilization of any In-Kind Services by
the Port Authority for any purpose expressly permitted in this Supplement or that does not
directly compete with the provision of DAS or Wi-Fl will not be deemed a violation of any rights
of Permittee, (ii) the Port Authority may provide WI-Fl services for its internal operations and
public stakeholders, including, but not limited to, police, fire, ambulatory and other such
emergency service providers, without violating any rights of Permittee and (iii) retail stores,
restaurants, commercial office lobbies and attractions (including, without limitation, any
observation deck lobbies from time to time located within One World Trade Center) may install
and provide their own WiFi services without violating any rights of the Pennittce, provided that
such tenants utilize a system that will not provide Wi-Fl service outside of such tenant's demised
space or use area except leakage to a de minimus extent. In addition, and notwithstanding
anything contained in this Supplement to the contrary, the Port Authority reserves the right to
offer or permit its development partners or tenants to offer premium WI-Fi Service free of charge
to the public In common areas of the WTC Site in a manner that maintains the economic benefits
to the Permittee of the Wi-Fi provisions of this Supplement. Any such free WI-Fl Service may
be paid for by sponsorships or by the Port Authority (or its development partners or tenants).
Without limiting any of the foregoing provisions of this Section 4.1.2. the Port Authority shall
use commercially reasonable efforts to ensure that any wireless local area network operated by
the Port Authority within the Designated Coverage Areas does not cause Objectionable
Interference with the Wi-Fl System.

(a) The Wi-Fi System shall permit the Permittee to provide current
and future Wi-Fl services to Wi-Fl Users within the Designated Coverage Areas, The Permittee
shall cause Wi-Fi Service to be available for an unlimited amount of time to each user free of
charge and at standards comparable that provided by other Wi-Fl providers at other world-class
facilities within the United States. Pennittee shall operate the Wi-Fl System at the WTC Site in
accordance with a performance standard (the "Wi-Fl System Performance Standard") that is the
greatest of (I) prevailing commercial performance standards for a state of the an Wi-Fl System
utilized in a World-class mixed use facility and (II) a standard pursuant to which the Wi-Fl
System is available 98.0% of the time or greater, provided that if the accumulated WI-Fi System
downtime duriig any Annual Period exceeds 2.0% for the Wi-Fl System, Permittee shall be
deemed not to satisfy the foregoing detailed standard sot forth in this clause (II).

(b) The Permittee shall not permit any radio signals received or
transmitted to or by any WI-Fl User through the Wi-Fl System to be in any electromagnetic radio
frequency spectrum other than the portion(s) of the electromagnetic radio frequency spectrum
then-permitted for such use by the FCC or any other governmental authority pursuant to
applicable law,

4.2 Resiliency Reiuirements. Permittee shall provide a minimum (4) four hours
resiliency for the System through battery back-up in the Point of Interface room and any certain
other rooms outside of the Point of Interface room, including the intermediate distribution frame
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closets, telecom closets, and equipment closets in which System components are located and,
with respect to the DAS System, a location in the Transportation Hub.

4.3 Times to Renort and Repair. Upon the occurrence of any event that has an
adverse effect on the provisions of DAS Service and/or the Wi-Fl Service, the Pennittee shall use
its best efforts to resolve such adverse effect as soon as practicable. Without limiting the
foregoing, Permittee shall additionally comply with the following requirements with respect to
any such event

4.3.1 Within four (4) hours after any System-wide, DAS Service affecting and/or
Wi-Fl Service affecting outage or interruption, the Permittee shall report the proposed solution or
resolution regarding such outage or interruption to the Port Authority. The Permittee shall
resolve such outage and restore service to pre-outage conditions within four (4) hours after such
notification, except that, with respect to any such outage that is the direct result of a failure of
Carrier User equipment or infrastructure outside of the control of the Permittee, the Permittee
shall be obligated to use best efforts to resolve such outage and restore service to pre-outage
conditions as soon as possible following such notification.

4.3.2 Within four (4) hours alter any partial DAS Service affecting and/or Wi-Fl
Service affecting outage or interruption, Permittee shall report the proposed solution or
resolution regarding such outage or interruption to the Port Authority. The Permittee shall
resolve such outage and restore service to pre-outage conditions within eight (8) hours after such
notification, except that, with respect to any such outage that is the direct result of a failure of
Carrier User equipment or infrastructure outside of the control of the Permittee, the Permittee
shall be obligated to use best effbrts to resolve such outage and restore service to pre-outage
conditions as soon as possible following such notification.

4.3.3 Within twenty-four (24) bows of any non-service affecting System outage,
the Pemiittee shall report the proposed solution or resolution regarding such outage or
Interruption to the Port Authority. The Permittee shall use best efforts to resolve such outage as
soon as possible in order to minimize risk of a subsequent service-affecting outage, If the
condition degrades to a DAS Service affecting and/or Wi-Fi Service outage, the response
standards set forth in this Supplement for such outage shall apply and shall be measured from the
onset of such service-affecting degradation.

Notwithstanding the foregoing, electrical service outages to the System will not be
grounds for waiving the foregoing report and repair requirements.

4.4 Remedies for System Failure. The Permittee shall, subject to Sggtion 11.10 cure
any and all failures to meet the applicable System Performance Standard (each, a "Performance
Standard Violation") within a fifteen (15) calendar day period after the earlier of written notice
thereof shall have been received by the Permittee or such time as the Permittee has become
aware of such Performance Standard Violation, which cure period may be extended for an
additional thirty (30) calendar day period (or longer, if the circumstances reasonably require,
provided that in no event shall any such cure period be extend for longer than a ninety (90)
calendar day period in total) if the Permittee commences such cure within the original fifteen
(15) calendar day period and continues to diligently pursue completion thereof.
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4.4.1 Notwithstanding the foregoing (and regardless of whether the Permittee is
pursuing or has effected cure), the Permittee shall pay the following amounts (each, a "Violation
£") on account of such Performance Standard Violations to the Port Authority at the time it is
next obligated to make a Variable Fee payment pursuant to this Supplement (and the same shall
be deemed fees collectible in the same manner and with like remedies as if such Violation Fees
were a part of the Variable Fees hereunder):

(a) For the first Performance Standard Violation resulting in any DAS
Service affecting and/or Wi-Fi Service affecting outage or interruption lasting more than four (4)
hours within apy Annual Period, the Violation Fee shall be an amount equal to (a) the Wi-Fl Net
Income, with respect to such a Performance Standard Violation resulting in a Wi-Fi Service
affecting outage, and/or the DAS Net income, with respect to such a Performance Standard
Violation resulting in a DAS Service affecting outage, as applicable, from (i) the date on which
such Performance Standard Violation first occurs through (ii) the date upon which the DAS
Service and WiPi Service have been fully restored.

(b) For the second and each subsequent Performance Standard
Violations resulting in any DAS Service affecting and/or Wi-Fl Service affecting outage or
interruption lasting more than four (4) hours within any Annual Period, the Violation Fee shall
be on amount equal to (a) the Wi-Fl Net Income, with respect to such a Performance Standard
Violation resulting in a Wi-Fl Service affecting outage, and/or the DAS Net Income, with respect
to such a Performance Standard Violation resulting in a DAS Service affecting outage, as
applicable, from (i) the date on which such Performance Standard Violation first occurs through
(ii) the date upon which the DAS Service and Wi-Fl Service have been fully restored (b)

multiplied by two (2).

The Parties acknowledge and agree that (i) the Violation Fees described
above are a reasonable estimate of and bear a reasonable relationship to the damages that would
be suffered and costs incurred by the Port Authority as a result of any such Performance
Standard Violations, (Ii) the actual damages suffered and costs incurred by the Port Authority as
a result of any such Performance Standard Violations would be extremely difficult and
impractical to ?determine and (iii) the applicable Violation Fees shalt be and constitute valid
liquidated damages on account of such Performance Standard Violations.

4.4,2 Within forty-eight (48) hours of any Performance Standard Violation, the
Permittee will prepare and issue to the Port Authority an analysis and narrative statement that
outlines the cause of the Performance Standard Violation, the remedies taken by the Pemiittee,
Carriers Users (with respect to the DAS System) and any other Persons to remedy such outage or
interruption and improvements planned or undertaken to avoid future Performance Standard
Violations.

4.5 Applicable Provisions of the TNASAreement: Manner of Operation. Section 35
of the Original Agreement shall be and hereby is incorporated in this Supplement and made
applicable to the WTC Site as if fully set forth herein, except that for purposes of this
Supplement, (i) the capitalized terms used within such provisions shall have the applicable
meanings given to such terms in A-rucleJ of this Supplement if so defined therein (otherwise,
such capitalized terms shall have the applicable meanings given to such terms in the Original
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Agreement), (ii) the phrase "this Agreement" or "hereunder" as used in any such provision shall
be construed to refer to this Supplement, (iii) the references to "Covered Facilities" as used in
Section 35(iii) of the Original Agreement shall mean the WTC Site, (iv) the references to "Gross
Receipts" as used in Section 35(vi) and (vii) of the Original Agreement shall mean Gross
Revenues, (iii) the phrase "Paging Carrier User" as used in Section 35(viii) of the Original
Agreement shall not be incorporated in this Supplement and (v) Section 35(ix) shall not be
incorporated in this Supplement.

4.6 Applicable Provisions of the r4AS Amement , Qj,jjpt)aj le Intçrfjçn.
Section 46 of the Original Agreement shall be and hereby is incorporated In this Supplement and
made applicable to the WTC Site as if fully set forth herein, except that, for purposes of this
Supplement, (I) the capitalized terms used within such provisions shall have the applicable
meanings given to such terms in AAkkJ of this Supplement if so defined therein (otherwise,
such capitalized terms shall have the applicable meanings given to such terms in the Original
Agreement), (ii) the phrase "this Agreement" or "hereunder" as used in any such provision shall
be construed to refer to this Supplement, (111) the phrase 'Paging Carrier User" as used in Section
46 shall not be incorporated in this Supplement and (iv) Section 46(e) shall not be incorporated
in this Supplement.

4,7 On-Site Staff' At the Port Authority's option, the Perntittee shall maintain, at its
sole cost, a full time staff on-site to address customer service issues during normal business
hours. Such staff will be based in an office to be provided and furnished by the Port Authority at
no additional cost to the Perinittee.

4.8 ApplicableProvisions of the TNAS Aeement: Maintenance and Repair.
Section II of the Original Agreement shall be and hereby is incorporated in this Supplement and
made applicable to the WTC Site as if fully set forth herein ) except that, for purposes of this
Supplement, (1) the capitalized terms used within such provisions shall have the applicable
meanings given to such terms in Article I of this Supplement if so defined therein (otherwise,
such capitalized terms shall have the applicable meanings given to such terms in the Original
Agreement), (ii) the phrase "this Agreement" or "hereunder" as used in any such provision shall
be construed to refer to this Supplement, (iii) the reference to "Section 12" as used in Section
11(a) of the Original Agreement shall mean Section 12 of the Original Agreement as
incorporated in this Supplement pursuant to Section 14.14. (iv) the references to "Section 7" as
used in Section 11(b) of the Original Agreement shall mean Section 7 of the Original Agreement
as incorporated in this Supplement pursuant to Section 7.1 and (v) all the Pormittee's obligations
and duties pursuant to Section 11 of the Original Agreement as incorporated in this Supplement
pursuant to thii Section 4.8 shall be performed by the Pennittee so as to ensure that the System is
operated and maintained to a first-class standard.

4.9 PlannedJ4aintenance, The Permittee shall schedule all planned maintenance
within limited maintenance windows during Off-Peak Times, which scheduling shall be subject
to the prior written approval of the Port Authority (which approval may not be unreasonably
delayed or withheld).
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ARTICLE V

IN-KIND SERVICES

5.1 in-Kind Services. Upon the written request by the Port Authority from time to
time, the Pemiittee shall, at no charge, install, operate and maintain for use by the Port Authority
the following in-kind services in accordance with the Port Authority's reasonable specifications
(the "In-Kind NpryiQg '): (I) up to one hundred (100) complimentary premium WI-Fi
subscriptions for use by the Port Authority and its designees throughout the Designated
Coverage Areas and (ii) prominent reserved space on the splash page first accessed by end-users
accessing the Wi-Fl Service for the World Trade Center and/or Port Authority logo and icon and
to allow users to download, without charge, Port Authority or World Trade Center applications
or to access other information or products related to the Port Authority or World Trade Center.

ARTICLE VI

CARRIER USERS

6.1 Carrier User Access to System, The Permittee may, in the conduct of its
operations hereunder, permit the use of portions of the System by Carrier Users pursuant to and
in accordance with this Article VI solely to provide current and future DAS Service to such
Carrier Users' respective DAS Users within all of the Designated Coverage Areas (except as
otherwise approved in writing in advance by the Port Authority), The Pennittee shall offer
reasonable, non-exclusive and non-discriminatory terms to any Carrier User holding a valid FCC
License to purchase access to the DAS System All such uses shall be governed by a carrier
agreement ("rrier Agreement") by and between the Permfttee and the applicable Carrier User,
which shall be negotiated and executed as provided in this Article VI. The Pennittee shall use
commercially reasonable efforts to enter into Carrier Agreements with one (1) or more Carrier
Users as soon as practicable after the date of this Agreement.

6.2 Standard Access Offering, The Permittee shall develop and maintain a standard
access offering containing the basic terms pursuant to which the Carrier Users may purchase
access to the DAS System (the "Standard Access Offering"), which shall contain, among other
things, business terms, monthly fees and capital cost reimbursements to be paid by Carrier Users
and certain standard terms required by the Port Authority. The Standard Access Offering and
any updates thereto shall be subject to approval of Port Authority, not to be unreasonably
withheld.

63 Carrier Agreements. Unless otherwise approved in writing by the Port Authority,
the Perinittee shall commence all new Carrier Agreement negotiations based on the Standard
Access Offering. During the course of negotiations with a prospective Carrier User, the
Permittee may , vary from the Standard Access Offering, provided that in such event, the
Permittee shall prepare and provide to the Port Authority a net present value analysis of such
alternate terms over an at least ten (10) year period to demonstrate that substantially similar or
better revenue value will accrue to the Port Authority as a result of such varied terms. The
Permittee shall include the Port Authority in any meetings or other discussions between the
Permittee and any Carrier User. W Carrier Agreement terms are discussed extemporaneously at
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meetings where a representative of the Port Authority is not in attendance, the Pemiittee will
provide the Port Authority with notes of such meeting or discussion that briefly characterize the
discussion and any conclusions reached within a reasonable time of such meeting or discussion
The Pennitteà shall fully disclose to the Port Authority Carrier User requirements and terms of
requested technology service and performance, and will promptly forward to the Port Authority
any Carrier User requirements or specifications pertaining to the DAS System or space and
conditioning requirements for the rooms that house components of the DAS System, The
Permittee will use commercially reasonable efforts to obtain Carrier Agreement terms
coterminous with this Supplement and having a minimum term of fifteen (15) years (provided
the term for any Carrier Agreement executed after the first Carrier Agreement shall expire on the
expiration date of the first Carrier Agreement, except as approved in writing by the Port
Authority in its sole discretion)., Carrier Agreements may include substantially different terms
for different Carrier Users, and the Port Authority will not unreasonably insist on identical terms
for various carriers, Notwithstanding the foregoing, each Carrier Agreement shall provide that
(A) the Port Authority shall be (I) an intended third-party beneficiary of such Carrier Agreement
and (Ii) entitled (but not obligated) to enforce any provisions thereof on behalf of the Permittee
and (13) upon written notice from the Port Authority to the Carrier User, all amounts payable by
the applicable Carrier User to the Permittee under the Carrier Agreement shall thereafter be paid
directly to the Port Authority until further written notice Is received from the Port Authority.
The Port Authority shall be permitted (but not obligated) to give such written notice(s) to one or
more Carrier Users only from and after, and during the continuance of, the occurrence of any
Non-Curable Default or Major Default, and all amounts paid by Carrier Users directly to the Port
Authority pursuant to such provision shall only be expended for purposes provided in this
Agreement or any Carrier Agreement and shall not be distributed to the Port Authority other than
in accordance with this Agreement. Prior to its execution of a Carrier Agreement, the Permittec
shall deliver to the Port Authority an unsigned but final copy of such Carrier Agreement,
together with any other information that Is reasonably relevant to the Port Authority's evaluation
of such Carrier Agreement (including, without limitation, any net present value analysis required
pursuant to this Section 6.3). The Permittee shall obtain the prior written approval of the Port
Authority to such Carrier Agreement, which the Port Authority agrees to review promptly upon
request therefor. Upon the Port Authority's written approval, the Permittee shall be authorized to
execute such Carrier Agreement. The Permittee shall famish the Port Authority with a true copy
of each fully-executed Carrier Agreement promptly after the execution thereof. The Port
Authority shall provide each Carrier User with a subordination, non-disturbance and attomnient
agreement in form reasonably acceptable to such Carrier User.

ARTICLE VII

SYSTEM CONSTRUCTION AND ALTERATIONS

7.1 Ann1icab1eJyialonajf_tbe TNAS Agreement: installation Work. Section 7 of
the Original Agreement shall be and hereby is incorporated in this Supplement and made
applicable to the W'FC Site as if fully set forth herein, except that, for purposes of this
Supplement, (i) the capitalized terms used within such provisions shall have the applicable
meanings given to such terms in Article I of this Supplement if so defined therein (otherwise,
such capitalized terms shall have the applicable meanings given to such terms in the Original
Agreement), (ii) the phrase "this Agreement" or "hereunder" as used in any such provision shall
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be construed to refer to this Supplement and (iii) the last sentence of Section 7(b)(i) of the
Original Agreement, the last two sentences of Section 7(b)(ii)(1) of the Original Agreement, the
last sentence of Section 7(b)(ii)(2) of the Original Agreement, Section 7(c)(i), Section 7(c)(iI),
and Section 7(gXiii)-(iv) shall not be incorporated in this Supplement.

7.2 Jort AuthgrjtyRview of Proposgd System Work. Pursuant to (i) Section 7(b)(ii)
of the Original Agreement (as incorporated in this Supplement pursuant tojon7), with
respect to the Initial System Construction Work, and (ii) Section 38 of the Original Agreement
(as incorporated in this Supplement pursuant to Sction 7.5), with respect to any construction,
modifications, alterations, additions or improvements other than the Initial System Construction
Work, the Penuftfee is required to obtain the written approval of the Port Authority prior to
commencing any such work. For the avoidance of doubt, the following approval process shall be
undertaken with respect to any such approvals required to be obtained from the Port Authority:

7.2.1 The Permittee shall submit a Construction Application to the Port
Authority's World Trade Center Redevelopment department (")=") for its review and
written approval, which approval shall be granted or withheld in the Port Authority's reasonable
discretion. WTCR shall use best efforts to review and respond to the Pemiittee with respect to
any complete Construction Application within five (5) business days. If WTCR does not
respond to the Permittee within any such five (5) business day period, then any succeeding Initial
Schedule Milestones shall be extended for a period of time equal to the period of time
commencing upon the date that is five (5) business days after the submission by the Pennittee to
WTCR of a complete Construction Application and concluding on the date that WTCR responds
to the Permittee with respect to such Construction Application. in no event shall any such failure
to respond constitute a default by the Port Authority under this Agreement. In order to facilitate
the Initial design of the System, the Permittee may submit the required materials for major
individual components of the WTC Site for review and approval as such components are ready
for considerati9n. If at any time WTCR is subsumed into another Port Authority department or
otherwise ceases to exist, the Port Authority may designate another department to receive,
review and approve Construction Applications as set forth herein.

7.2.2 If and when the Permittee receives WTCR's approval of the Construction
Application in accordance with Sect1on12.1, WTCR shall directly forward, or request the
Permittee to forward, the approved Construction Application to the Port Authority's Quality
Assurance Division ("QAD") and any other divisions or departments as may be required by the
Port Authority for approval. QAD and such other divisions or departments shall review such
materials in accordance with their respective standard practices and procedures (including,
without limitation, the then-applicable Tenant Construction and Alteration Process Manual), and
the Permittee shall pay the Port Authority's standard fees and charges in connection with such
applications and review. Such review shall be in the Port Authority's capacity as a governmental
agency with jurisdiction over the WTC Site, and may be granted or withheld by the Port
Authority in thc exercise of such capacity.

7.3 Initial System Construction Work Svheduk. The Permittee shall perform the
Initial System Construction Work and any other work as necessary to ensure that (I) the initial
System Constmction Work proceeds in accordance with the schedule milestones set forth on
ExhiLit attached hereto, (ii) the DAS System (other than the Temporary System with respect to
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the Other Temporary System Areas) and the Wi-Fi System are delivered, commissioned in
accordance with applicable QAD requirements and fully operational (as applicable) on or before
the applicable: dates indicated on Exhibit D attached hereto (or such later dates as may be agreed
in writing by the Port Authority in light of any applicable delays or adjustments to the
construction schedule for the World Trade Center) (each, an "Initial Schedule Milestone") and
(iii) the Temporary System with respect to the Other Temporary System Areas is delivered,
commissioned in accordance with applicable QAD requirements and fully operational (as
applicable) as early as practicable. Without limiting the foregoing, the Permittee shall in all
events use best efforts to deliver, activate and make available the DAS System (including,
without limitation, the Temporary System) and the Wi-Fi System as early as practicable.

With respect to any area of the WTC Site, until such time as the Permittee delivers the
System, commissions the System in accordance with applicable QA.D requirements and the
System is fully operational so that such area is provided with the DAS Service and Wi-Fl
Service, as applicable, in accordance with the applicable System Performance Standard, the Port
Authority shall have the right (but not the obligation) in its sole discretion, either directly or
through one or more third parties, to install, operate and/or otherwise utilize such temporary
measures as are reasonably necessary to provide DAS Service and/or Wi-Fl Service within such
area. Exercise of the foregoing right shall conclusively be deemed not to violate any rights
granted to the Penuittee pursuant to this Supplement (including, without limitation, pursuant to
Sections 4.1 j or 4J2) and shall be without limitation of any other available remedies.

The Parties shall regularly discuss the status of the Initial System Construction Work and
shall provide weekly updates to each other. The Parties acknowledge that after the DAS System
and Wi-Fi System are delivered, commissioned in accordance with applicable QAD
requirements and operational (and, in the case of the DAS System, in service with a connected
Carrier User), the DAS System and Wi-Fl System may be subject to further testing, adjustment
and commisskn1ng for a period of time of up to six (6) months after commissioning (the
"Tcsting_ Period"), provided, however, that during the Testing Period, the provisions of this
Supplement (including, without limitation, Article Y) shall not be suspended or reduced and
shall remain applicable to the Permittee. The Parties hereby acknowledge that, pursuant to
Section 39 of the Original Agreement (as incorporated in this Supplement pursuant to Section
ILIQ) neither the Port Authority nor the Permittee shall be liable for any failure, delay or
interruption in performing its obligations hereunder due to causes or conditions beyond its
control. For the avoidance of doubt, the following shall be deemed causes or conditions beyond
the Permittee's control with respect to the Temporary System to the extent such matters cause
failure, delay or interruption in performing its obligations hereunder: (i) the inability of Boingo
to obtain the necessary Carrier User approvals to permit the operation of the Temporary System
after using best efforts to secure such approvals, (ii) the inability of Boingo to obtain the
necessary approvals from the Port Authority to locate and install the applicable "donor sites" for
the Temporary System at the WTC Site or (iii) if incorporating additional "donor sites" is
necessary to provide DAS Service to portions of the Temporary System Areas not sufficiently
covered by theinitial Temporary System, the failure of the Parties to agree on the addition of
additional "donor sites" after exercising reasonable good faith efforts to do so. In addition, the
Parties acknowledge that the Permittee intends to commence the Initial System Construction
Work on the Temporary System for the Initial Temporary System Areas promptly following the
date hereof. If the Port Authority thereafter requires the Permittee to temporarily suspend such
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wQrk with respect to the initial Temporary System Areas to accommodate any required Port
Authority reviews of the associated Construction Application submissions, any such suspension
shall be deemed to be a cause or condition beyond the Permittee's control with respect to such
work to the extent such matters cause failure, delay or interruption in performing its obligations
hereunder. Notwithstanding the foregoing, the Permittee shall (I) use its best efforts to
anticipate, take prudent steps to avoid and mitigate any delays in achieving each Initial Schedule
Milestone and (II) provide the Port Authority with written notice if at any time the Permittee
anticipates or has reason to believe that the Permittee may be unable to meet an Initial Schedule
Milestone. The Parties shall jointly discuss and, if appropriate, work in good faith to agree upon
an equitable adjustment to the Initial Schedule Milestones (including the Grand Opening
Milestone, if appropriate) in the event of any applicable delays or adjustments to the Port
Authority's construction schedule for the World Trade Center or the opening of the applicable
facilities within the World Trade Center venue.

Without limiting the foregoing provisions of this Section 7.3. the Permittee shall use
commercially reasonable efforts to cause the below-grade Designated Coverage Areas of the
DAS System to be available (such that cellular communications will be capable of transmission
and reception in the applicable areas, whether via the DAS System or temporary measures
reasonably approved by the Port Authority and at Pennittee's sole cost) on or prior to August 15,
2014 (or such later date as may be agreed in writing by the Port Authority in light of any
applicable delays or adjustments to the construction schedule for the World Trade Center).
Additionally, the Permittee shall be obligated to arrange for the Wi-Fi Service to be transmitted
to the public portions of the above- and below-grade Designated Coverage Areas of the Wi-Fl
System on or prior to the applicable grand opening of the Retail Premises (the "Retail Schedule
Milestone").

7.4_Applicable Provisions of the TNAS Agreement: Jjial System Canital Cost
Sebtion 8 of the Original Agreement shall be and hereby is incorporated in this

Supplement and made applicable to the WTC Site as if fully set forth herein, except that, for
purposes of thi Supplement, (i) the capitalized terms used within such provisions shall have the
applicable meanings given to such terms In Article I of this Supplement if so defined therein
(otherwise, such capitalized terms shall have the applicable meanings given to such terms in the
Original Agreement) and (ii) the phrase "this Agreement" or "hereunder" as used in any such
provision shall be construed to refer to this Supplement.

7.5 Applicable ProVislQns of the TNAS Agreement: Qther Consfructioj. Section 38
of the Original Agreement shall be and hereby is incorporated in this Supplement and made
applicable to the WTC Site as if fully set forth herein, except that, for purposes of this
Supplement, (i) the capitalized terms used within such provisions shall have the applicable
meanings given to such terms in Article.] of this Supplement if so defined therein (otherwise,
such capitalized terms shall have the applicable meanings given to such terms in the Original
Agreement) and (ii) the phrase "this Agreement" or "hereunder" as used in any such provision
shall be construed to refer to this Supplement.

ARTICLE VIII

FEES AND EXPENSES
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8.1	 Variable Fees. The Permittee shall pay to the Port Authority the following
amounts for each Annual Period during the Term of this Supplement:

8.1.1 A variable fee on account of the DAS System (the Variable Fee") for
each Annual Period during the Term of this Supplement in an amount equal to the DAS Net
Income for such Annual Period multiplied by twenty-five percent (25 0/8); and

8.1.2 A variable fee on account of the Wi-Fi System (the "Wi-Fi Variable Fee"
and together with the DAS Variable Fee, the "'Lwiable Fee") for each Annual Period during the
Term of this Supplement in an amount equal to the Wi-Fl Net Income for such Annual Period
multiplied by sixty-five percent (65%), provided that the Permittee shall not be required to pay
the Wi-Fl Variable Fee until such time as the Pennluee has received the Wi-Fi Capital Costs
Recovery.

The Variable Fees shall be payable in quarterly installments on the last day of each
January, April, July and October occurring during the Term, in each case with respect to the
calendar quarter ending on the last day of the immediately preceding calendar month (for
example, the Variable Fees shall be payable on July 31 for the calendar quarter April 1 to June
30), based on the reasonably determined projection of the amount to be due for the entire Annual
Period prepared by the Permittee and approved in writing by the Port Authority, such approval
not to be unreasonably withheld. In the event the actual Variable Fees shall exceed the total of
the quarterly installments actually paid by the Permittee with respect to such Annual Period, the
Permittee shall pay to the Port Authority the difference between the actual Variable Fees for the
preceding Annual Period and the total of the said quarterly installments paid by the Permittee. In
the event the total of the said quarterly installments paid by the Permittee to the Port Authority
shall exceed the actual Variable Fees for the preceding Annual Period, the Port Authority shall
pay the amount of such excess to the Permittee. In either such case, the required payment shall
be made not later than ten (10) business days following the date of the written notice from the
Permittce to the Port Authority setting forth its computation of the actual Variable Fees for the
immediately preceding Annual Period.

8.2 Port AuthorityBase Infrastructure Costs. The Permittee shall pay to the Port
Authority (or shall cause the Carrier Users to pay to the Port Authority) the following amounts
(collectively, the "Port Authority Base Infrastructure Coats"):

8.2.1 One Million Eight Hundred Eighty-Five Thousand and No/100 Dollars
($1,885,000) upon the full execution of the first Carrier Agreement to be entered into with
respect to the DAS System, as reimbursement for the Port Authority's previously expended
direct and indirect costs associated with the design and construction of the System and associated
infrastructure including, without limitation, allocated costs with respect to common and shared
space, infrastructure and systems (the "Base nfrasqucture Costs Reimbursemc"). The Base
Infrastructure Costs Reimbursement shall be payable in full within ten (10) days after the earlier
of (I) the date on which the first Carrier User is obligated under its Carrier Agreement to
reimburse or otherwise make payments to the Permittee for Capital Costs or any other purpose
and (ii) the date on which any such payments are actually made.
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82.2 One Million Eight Hundred Eighty-Five Thousand and No/I 00 Dollars
($1,885,000) upon the full execution of the second Carrier Agreement to be entered into with
respect to the DAS System, as further reimbursement for the Port Authority's previously
expended direct and indirect costs associated with the design and construction of the System and
associated infrastructure, including, without limitation, allocated costs with respect to common
and shared space, infrastructure and systems (the "First Additional Base Infrastructure Costs
Reitiiirsement"). The First Additional Infrastructure Costs Reimbursement shall be payable In
full within ten (10) days after the earlier of (i) the date on which the second Carrier User is
obligated under its Carrier Agreement to reimburse or otherwise make payments to the Permittee
for Capita! Costs or any other purpose and (ii) the date on which any such payments are actually
made.

8.23 One Million Eight Hundred Eighty Thousand and No/100 Dollars
($1,880,000) upon the full execution of thó third Carrier Agreement to be entered into with
respect to the DAS System, as further reimbursement for the Port Authority's previously
expended direct and indirect costs associated with the design and construction of the System and
associated infrastructure, Including, without limitation, allocated costs with respect to common
and shared space, infrastructure and systems (the "Second Additional Base Infrastructure Costs
Reimbursement" and, together with the Base infrastructure Costs Reimbursement and the First
Additional Base Infrastructure Costs Reimbursement, collectively, the "Infrastructure Co sts
Reimbursement") The Second Additional Base Infrastructure Costs Reimbursement shall be
payable in full within ten (10) days after the earlier of (I) the date on which the third Carrier User
is obligated under its Carrier Agreement to reimburse or otherwise make payments to the
Permittee for Capital Costs or any other purpose and (ii) the date on which any such payments
are actually made.

8.14 Any amount agreed upon by the Port Authority and the Permittee on
account of any additional Initial System Construction Work the Port Authority agrees in writing
to undertake upon request from the Permittee, provided that the Permittee shall in all events pay
such amounts In full to the Port Authority as costs are incurred for such additional Initial System
Construction Work undertaken by the Port Authority. The Port Authority agrees not to incur
costs for such additional Initial System Construction Work undertaken by the Port Authority
without the Perinittee's prior approval. The Port Authority will use commercially reasonable
efforts to accommodate such requests for additional Initial System Construction Work.

8.3 Jifragrueture Reimbuiçpnt Cr4ii, The Permittee shall be entitled to a credit
against the Infrastructure Costs Reimbursement for expenses incurred by Permittee prior to
January 1, 2014 In direct support of the DAS System and WI-Fi System in an amount equal to
One Million Four Hundred Fifty Thousand Dollars ($1,450,000) (the "ilcflije
Reimbursement Credit"). One-third (113) of the Infrastructure Reimbursement Credit shall be
credited against the payment of the Base Infrastructure Costs Reimbursement, if any, one-third
(1/3) of the Infrastructure Reimbursement Credit shall be credited against the payment of the
First Additional Base infrastructure Costs Reimbursement, If any, and one-third (113) of the
Infrastructure Rlmbursement Credit shall be credited against the payment of the Second
Additional Base Infrastructure Costs Reimbursement, if any.
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8.4 Port Authority Operating Costs. The Permittee shall pay to the Port Authority the
following amounts as reimbursement for the Port Authority's direct and indirect costs associated
with the provision of electricity, HVAC Service and general maintenance expenses of areas
utilized by thç Permittee that are reasonably partially or fully attributable to the operation of the
System at the WTC Site (collectively, the "1urtAuthoritv Operating Costs")

8.4.1 The costs of the Electricity Consumption and Demand in accordance with
the provisions of Section 91

8.4.2 The costs of the HVAC Consumption and Demand in accordance with the
provisions of gection U.

8.4.3 The costs of general maintenance expenses in a fixed amount equal to $2.00
(which amount shall be increased each year by three percent (3 0/6), compounded annually, with
the first such increase to occur one year after the Commencement Date) per square foot of space
at the World Trade Center that is occupied or otherwise utilized by the Permittee and/or the
System per year pursuant to this Supplement. The Parties acknowledge that based on the
System Plans and Specifications, the amount of space to be initially occupied by the System is
anticipated to be approximately 2,630 square feet as reflected on Exhibit F attached hereto. In the
event of an increase or decrease in the amount of space used by the Permittee and/or the System,
this Section 8,4.3and Exhibit F shall be revised accordingly as reasonably determined by the
Parties.

8,4.4 Any reasonable and non-discriminatory costs incurred in the use of
stakeholder resources at the World Trade Center that are for the sole or material benefit of the
Pennittee in connection with the System.

The Permittee shall use commercially reasonable efforts to provide for the payment or
reimbursement by the Carrier Users of such costs and expenses. The Port Authority shall use
good faith efforts to minimize Port Authority Operating Costs and to approve vendors without
unreasonable delay.

8.5 system Capital Costs. The Pemiittee shall be responsible for all capital costs,
expenses, fees and other costs associated with the design, construction, initial deployment and
future upgrades of the System (but excluding any Port Authority-directed work pursuant to
Sections 3,4,2 r M (collectively, the "capital Costs"), and shall pay such amounts as and
when due, Without limiting the foregoing, Pennittee shall be responsible for (i) collecting
outside contributions for System construction and upgrades and (ii) subcontracting, managing,
and paying all third parties for labor and materials associated with work and materials (other than
any Port Authority-directed work pursuant to Sections 3.4.2 or 3J.5 . Additionally, the Permittee
shall fund the actual costs of any base-build changes requested by the Permittee and approved by
the Port Authority as costs are incurred for such base build changes. The Port Authority shall
have the right to review all proposed Capital Costs expenditures in advance, and the Permittee
shall not make any Capital Costs expenditures unless the Port Authority has granted its prior
written approval to such expenditure (which approval shall not be unreasonably delayed or
withheld). Subject to Permittee's payment in full of the Port Authority Base Infrastructure Costs,
the Permittee shall be entitled to receive any reimbursements provided by the Carrier Users of
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Capital Costs relating to the initial deployment of the DAS System until the Permittee has been
reimbursed in full for such Capital Costs plus a twenty-five percent (25%) accrued preferred
annual return on such Capital Costs to the extent expended by the Permittee (collectively, the
"DAS Capital Costs Recovery"). The Port Authority shall have the right to review
reimbursements for Capital Costs relating to the initial deployment of the DAS System that are
applied toward the DAS Capital Costs Recovery. Additionally, the Permittee shall be entitled to
receive Wi-Fl Gross Income to recoup Capital Costs relating to the initial deployment of the WI-
Fi System until such time as such Capital Costs have been recovered in full (the "Wi-Fi Q02ital
Cosjs__R_woyejy without interest, carry or other form of financial expense, provided that the
Pennittee shall not be entitled to receive the Wi-Fl Capital Costs Recovery until such time as the
Permittee has demonstrated to the Port Authority's reasonable satisfaction that the underlying
Capital Costs are reasonable and have actually been expended in the manner contemplated by
this Supplement.

8.6 Late Charges. if the Permittee should fail to pay any amount required under this
Supplement when due to the Port Authority, including, without limitation, any payment of any
Variable Fees or any payment of utility or other charges or if any such amount is found to be due
as the result of an audit, then, in such event, the Port Authority may impose (by statement, bill or
otherwise) a late charge with respect to each such unpaid amount for each late charge period
(described below) during the entirety of which such amount remains unpaid, each such late
charge not to exceed an amount equal to eight-tenths of one percent of such unpaid amount for
each late charge period. There shall be twenty-four late charge periods on a calendar year basis;
each late charge period shall be for a period of at least fifteen (15) calendar days except one late
charge period each calendar year may be for a period of less than fifteen (but not less than
thirteen) calendar days. Without limiting the generality of the foregoing, late charge periods In
the case of amounts found to have been owing to the Port Authority as the result of Port
Authority audit findings shall Consist of each late charge period following the date any unpaid
amount should have been paid under this Supplement. Each late charge shall be payable
immediately upon demand made at any time therefor by the Port Authority. No acceptance by
the Port Authority of payment of any unpaid amount or of any unpaid late charge amount shall
be deemed a waiver of the right of the Port Authority to payment of any late charge or late
charges payable under the provisions of this Sçction 8.6 with respect to such unpaid amount.
Each late charge shall be recoverable by the Port Authority in the same manner and with like
remedies as if it were a part of the Variable Fees hereunder, Nothing in this Section 8.6 is
intended to, or shall be deem to, affect, alter, modify or diminish in any way (f) any rights of the
Port Authority under this Supplement or (ii) any obligations of the Permittee under this
Supplement. In the event that any late charge imposed pursuant to this Section 8.6 shall exceed a
legal maximum applicable to such late charge, then, in such event, each such late charge payable
under this Supplement shall be payable instead at such legal maximum.

8.7	 ,ddition& ynue Opportunities.

8.7.1 11 either the Permittee or the Port Authority becomes aware of additional
services or revenue opportunities realized by a system of similar design or with the individual or
collective components of the System, the Permittee shall use commercially reasonable efforts to
implement such services at the WTC Site within six (6) to twelve (12) months of such services
becoming available in the market, subject to agreement of the Parties regarding the terms and
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conditions of such additional services and otherwise in compliance with the applicable
provisions of this Supplement. Notwithstanding the foregoing, nothing contained in this Section

7J shall limit or otherwise affect the Permitte&s obligations pursuant to Section 3.4.

8.7,2 In the event cellular data offloading to the Wi-Fl System becomes
practicable and economic, the Permittee shall be obligated to utilize the then-current Wi-Fl
System to provide for data offloading or upgrade the Wi-Fl System to provide additional
bandwidth that may be required by data offloading without compromising the then-current
functionality of the balance of the Wi-Fi System, all at no cost to the Port Authority and in
compliance with the applicable provisions of this Supplement.

ARTICLE IX

UTILITIES

9.1 Electricity. Subject to all terms and conditions of this Supplement, the Port
Authority shall ensure that such electricity as is reasonably necessary for initial System
Operations (as described in the System Plans and Specifications) is made available for use by the
Permittee. Any additional capacity outside of the System Plans and Specifications shalt be paid
for by the Permittee as provided in this Section 9.1.

9.1.1 The Port Authority shall periodically throughout the Term, at such times as
the Port Authority may elect, arrange for a survey of the Permittee's equipment by the Port
Authority or its designee or by an independent utility consultant to be selected by the Port
Authority for the purpose of establishing the Permlttee's annual consumption of and demand for
electricity (such consumption of and demand for electricity being hereinafter referred to as
"Electricity Consumtion and Demand"). Such Electricity Consumption and Demand shall be
based on the Pennittee's electrical equipment and the frequency and duration of the use thereof.
The Permittee's annual Electricity Consumption and Demand shall be divided by the number of
"Billing Periods" per Annual Period established by the public utility company supplying
electricity in the vicinity of the World Trade Center so as to determine the Electricity
Consumption and Demand per Billing Period, The Port Authority shall compute the cost of such
Electricity Consumption and Demand as determined by the survey based on the greater of (I) the
rates (including the fuel or other adjustment factor if any) which the Permittec at the time of such
purchase and under the service classification then applicable to it would have to pay for the same
quantity of electricity to be used for the same purposes under the same conditions if It received
the electricity directly from the public utility supplying the same to commercial buildings in the
vicinity and (2) the Port Authority's cost of obtaining and supplying the same quantity of
electricity, provided, however, that in no event shall the Port Authority charge the Permittee for
any Electricity Consumption and Demand in excess of amounts the Port Authority is legally or
contractually permitted to charge for such Electricity Consumption and Demand, The Permittee
shall pay the cdst of such Electricity Consumption and Demand for each such Billing Period to
the Port Authority at the time the next Variable Fee payment following the close of such Billing
Period is due and the same shalt be deemed fees collectible In the same manner and with like
remedies as if it were a part of the Variable Fees hereunder. The determination of Electricity
Consumption and Demand by survey shall be effective until the next succeeding survey and shall
be binding and conclusive on both the Permittee and the Port Authority as to all matters,
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including but not limited to the frequency and duration of use of the Permittee's electrical
equipment at the World Trade Center by the Permittee. The cost of each such survey shall be
borne by the Port Authority, provided that if the Pennittec makes any alterations or
improvements at the WTC Site in accordance with the provisions of this Supplement or
otherwise which may result in greater Consumption or Demand, the Port Authority may direct a
new survey to establish the Electricity Consumption and Demand for electricity at the World
Trade Center and the cost thereof shall be borne by the Permittee. Any method of measurement
used herein shall not preclude the Port Authority from reverting to the use of any prior method.
In lieu of a determination of Electricity Consumption and Demand by survey, the same may be
measured by meter which the Port Authority may install at its option, exercised at any time
during the Term, and if for any reason any meter fails to record the consumption of electricity,
the consumption of electricity during any such period that the meter is out of service will be
considered to be the same as the consumption for a like period either immediately before or
immediately after the interruption as selected by the Port Authority. If the Port Authority elects
to install any such meter or meters, then (1) the Permittee shall pay to the Port Authority the full
cost of the installation and operation of any such meter(s) that is installed in connection with the
Initial System Construction Work and (ii) the Permittee shall use commercially reasonable
efforts to provide for the full payment or reimbursement by the Carrier Users of the cost of the
installation and operation of any such meter(s) that is installed at any time after the initial System
Construction Work and, if the Permittee is not able to obtain such full payment or reimbursement
from the Carrier Users, then the Permittee shall pay to the Port Authority one-half the amount of
such costs, in each case such amounts to be paid at the time the next Variable Fee payment
following the close of the applicable Billing Period is due and the same shall be deemed fees
collectible In the same manner and with like remedies as if such amounts were a part of the
Variable Fees hereunder.

9.1.2 Notwithstanding that the Port Authority has agreed to supply electricity to
the Permitjee, the Port Authority shall be under no obligation to provide or continue such service
if the Port Authority is prevented by law, agreement or otherwise from metering or measuring
electrical consumption as set forth in Section 9.1.1 or elects not to so meter or measure
consumption of the same, and in any such event, the Permittee shall make all arrangements and
conversions necessary to obtain electricity directly from the applicable public utility. Also in
such event, the :Permittee shall perform the construction necessary for conversion and if any lines
or equipment of the Port Authority are with the consent of the Port Authority used therefor, the
Permittee shall pay to the Port Authority its pro rata share of the reasonable costs and expenses
for said lines and equipment.

9.13 The supply of electricity shall be made by the Port Authority at such points
as are designated in the applicable approved Construction Application for connection of the
electrical distribution systems to be installed by the Permittee with the Port Authority's lines and
conduits, and the Port Authority shall have no responsibility for the distribution of electrical
current beyond the points of connection to the System.

9.1.4 The Port Authority shall have the right to discontinue temporarily the
supply of any of the above services when necessary or desirable in the reasonable opinion of the
Port Authority I in order to make any repairs, alterations, changes or improvements in the
premises or elsewhere at the World Trade Center, including but not limited to all systems for the
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supply of services. Except in cases of emergency, the Port Authority shall give the Permittee
reasonable prior notice before discontinuing the supply of services pursuant to the provisions of
this Section 9,1.4. The Port Authority may not claim a Performance Standard Violation to the
extent caused solely by any such temporary discontinuation,

9.1.5 No failure, delay, interruption or reduction in any service or services shaft
be or shall be construed to be an eviction of the Permittee, shall be grounds for any diminution or
abatement of the fees or other amounts payable hereunder or shall constitute grounds for any
claim by the Perinittee for damages, consequential or otherwise, unless due to the gross
negligence or willful misconduct of the Port Authority, its employees or agents.

9.1.6 The Port Authority shall be under no obligation to supply any service or
services if and to the extent and during any period that the supplying of any such service or
services or the use of any component necessary therefor shall be prohibited or rationed by any
federal, state or municipal law, rule, regulation, requirement, order or direction and if the Port
Authority deems it in the public interest to comply therewith, even though such law, rule,
regulation, requirement, order or direction may not be mandatory on the Port Authority as a
public agency.

9.2 Heatine. Ventilation and Air Conditioning. Subject to all terms and conditions of
this Supplement, the Port Authority shall ensure that such heating, ventilation and air
conditioning service ("HVAC Service") as is reasonably necessary for System Operations is
provided to the Point of Interface room and any other areas outside of such Point of Interface
room that are reasonably necessary for System Operations, the quantity of such HVAC Service
supplied to the Permittee to be In accordance with the design criteria and capacity of the System
and to be paid for by the Permittee as provided in this SWion 9.2.

.2.1 The Port Authority shall periodically throughout the Term, at such times as
the Port Authority may elect, arrange for a survey of the Permittee's equipment by the Port
Authority or its designee or by an independent utility consultant to be selected by the Port
Authority for the purpose of establishing the Permittee's annual consumption of and demand for
HVAC Service (such consumption of and demand for HVAC Service being hereinafter referred
to as "HVAC Consumption and Demand"). Such HVAC Consumption and Demand shall be
based on the Pennittee's HVAC equipment and the frequency and duration of the use thereof.
The Permittee's annual HVAC Consumption and Demand shall be divided by the number of
Billing Periods per Annual Period so as to determine the HVAC Consumption and Demand per
Billing Period. The Port Authority shall compute the cost of such HVAC Consumption and
Demand based on the greater of (i) the Port Authority's cost of obtaining and supplying the
HVAC Service and (ii) an amount equal to the cost of the Electricity Consumption and Demand
determined in accordance with Section 9.1 on account of the Port Authority's provision of
HVAC Service to the Permittee for such Billing Period (which amount shall be in addition to,
not replacement of, the payment due on account of such Electricity Consumption and Demand
pursuant to ion 9.1). The Permittee shall pay the cost of such HVAC Consumption and
Demand for each such Billing Period to the Port Authority at the time the next Variable Fee
payment following the close of such Billing Period is due and the same shall be deemed fees
collectible in the same manner and with like remedies as if it were a part of the Variable Fees
hereunder. An method of measurement used herein shall not preclude the Port Authority from
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reverting to the use of any prior method. In lieu of a determination of HVAC Consumption and
Demand as dçscribed above, the same may be measured by meter which the Port Authority may
install at its option, exercised at any time during the Term, and if for any reason any meter fails
to record the consumption of HVAC Service, the consumption of 1-IVAC Service during any
such period that the meter is out of service will be considered to be the same as the consumption
for a like period either immediately before or immediately after the interruption as selected by
the Port Authority. If the Port Authority elects to install any such meter or meters, then (I) the
Permittee shall pay to the Port Authority the full cost of the installation and operation of any
such meter(s) that is installed in connection with the Initial System Construction Work and (U)
the Permittee shall use commercially reasonable efforts to provide for the full payment or
reimbursement by the Carrier Users of the cost of the installation and operation of any such
meter(s) that is installed at any time after the Initial System Construction Work and, if the
Permittee is not able to obtain such full payment or reimbursement from the Carrier Users, then
the Permittee shall pay to the Port Authority one-half the amount of such costs, in each case such
amounts to be paid at the time the next Variable Fee payment following the close of the
applicable Billing Period is due and the same shall be deemed fees collectible in the same
manner and with Ilice remedies as if such amounts were a part of the Variable Fees hereunder.

9.2.2 The supply of HVAC Service shall be made by the Port Authority at such
points as are designated in the applicable approved Construction Application for connection of
the electrical distribution systems to be installed by the Permittee with the Port Authority's lines
and conduits, and the Port Authority shall have no responsibility for the distribution of HVAC
Service beyond the points of connection to the System.

9.23 The Port Authority shall have the right to discontinue temporarily the
supply of any of the above services when necessary or desirable in the reasonable opinion of the
Port Authority in order to make any repairs, alterations, changes or improvements in the
premises or elsewhere at the World Trade Center, including but not limited to all systems for the
supply of services. Except in cases of emergency, the Port Authority shalt give the Permittee
reasonable prior notice before discontinuing the supply of services pursuant to the provisions of
this Section 9.2.3. The Port Authority may not claim a Performance Standard Violation to the
extent caused solely by any such temporary discontinuation.

9.2,4 No failure, delay, interruption or reduction In any service or services shall
be or shall be construed to be an eviction of the Perniittee, shall be grounds for any diminution or
abatement of the fees or other amounts payable hereunder, or shall constitute grounds for any
claim by the Permittee for damages, consequential or otherwise, unless due to the gross
negligence or willful misconduct of the Port Authority, its employees or agents.

9.2.5 The Port Authority shall be under no obligation to supply any service or
services if and to the extent and during any period that the supplying of any such service or
services or the use of any component necessary therefor shall be prohibited or rationed by any
federal, state or;, municipal law, rule, regulation, requirement, order or direction and if the Port
Authority deems it in the public interest to comply therewith, even though such law, rule,
regulation, requirement, order or direction may not be mandatory on the Port Authority as a
public agency.
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9.3 Cloverninent Charges, If any federal, state, municipal or other governmental
body, authority or agency or any public utility assesses, levies, imposes, make or increases any
charge, fee or rent on the Port Authority for any service, system or utility now or in the future
supplied to thô Pemdttee or to any of its Carrier Users, then, at the option of the Port Authority
exercised at any time and from time to time by notice to the Permittee, the Permittee shall pay, in
accordance with said notice, such charge, fee or rent or increase thereof (or the portion thereof
equitably allocated by the Port Authority to the Permittee's operations hereunder) either directly
to the governmental body, authority or agency or to the public utility or directly to the Port
Authority,

ARTICLE X

TRANSFERS

10.1 PrQhlbition on Trapfers. During the Term, the Permittee covenants and agrees
that it will not sell, assign, transfer, mortgage, pledge, hypothecate, encumber, or in any way
convey or dispose of the System or this Supplement, or any part thereof, any rights created
thereby or any license or other interest of the Permittee therein without the prior written consent
of the Port Authority, except that the Permittee, if an entity, shall be permitted without the prior
written consent of the Port Authority, to become a possessor or merged entity in a merger, a
constituent entity in a consolidation, or an entity in dissolution so tong as (I) the entity resulting
from the merger or dissolution has a financial standing as of the date of the merger or
consolidation at least as good as that of the Pennittee, by which is meant that its ratio of current
assets to current liabilities, its ratio of fixed assets to fixed liabilities and its tangible net worth
shalt each be at least as favorable as that of the Permtttee and (ii) such resulting entity at all times
is able to make the representation and warranties and satisfy the covenants set forth in
Section 14.2.

10,2 Carrier Users. The Permittee may, in the course of its business and the conduct of
its operations hereunder, permit the use of portions of the System by Carrier Users, pursuant to
and in accordthce with ArticIYJ. All Carrier Users shall use the System for the purpose set
forth in this Supplement and its Carrier Agreement, and whether or not expressly set forth in its
Carrier Agreement, all Carrier Agreements shall in all respects be subject to the terms and
conditions of this Supplement.

ARTICLE XI

TERM, DEFAULT AND TERMINATION

11.1 Term. The of Ibis Su lem" shall commence on the Commencement
Date and shall end on the earlier of (a) the scheduled expiration date of the initial term of the first
Carrier Agreement but in no event after the date that is twenty (20) years after the
Commencement Date and (b) the date upon which this Supplement is earlier terminated pursuant
to the terms hereof. For the avoidance of doubt, except with respect to a termination on account
of a Schedule Milestone Default pursuant to Section U or unless otherwise agreed by the
Parties in writing: (i) in the event of any termination of the TNAS Agreement for cause
(including, without limitation, pursuant to Section 20 of the TNAS Agreement), this Supplement
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shall immediately be terminated effective as of the date of such termination for cause of the
TNAS Agreement and (ii) in the event of any expiration or termination for cause of this
Supplement, the TNAS Agreement shall Immediately be terminated effective as of the date of
such expiration or termination for cause of this Supplement, in each case without any action by
or notice to or from either Party but subject to the applicable provisions of the TNAS Agreement,
with respect to the Port Authority Facilities other than the World Trade Center, and this
Supplement, with respect to the World Trade Center,

11.2 Non-Curable T̂LnnLn-4ting Events. In addition to any other rights of termination
specifically granted in this Supplement, the Port Authority may terminate this Supplement on not
less than twenty (20) calendar days written Notice to the Permittee upon the occurrence of any of
the following events (each, a "Non-CurAble

11.2.1 The Permittee shall (I) become insolvent, (ii) take the benefit of any
present or future insolvency statute, (iii) make a. general assignment for the benefit of creditors,
(iv) file a voluntary petition in bankruptcy or a petition or answer seeking an arrangement or its
reorganization or the readjustment of its indebtedness under the federal bankruptcy laws or under
any oilier law, or statute of the United States or of any state thereof or (iv) consent to the
appointment of a receiver, trustee, or liquidator of all or substantially all its property;

11.2.2 By order or decree of a court the Permittee shall be adjudged bankrupt or
an order shall be made approving a petition filed by any of the creditors or, if the Permittee is an
entity, by any of the stockholders, members, partners, beneficiaries or any other Person holding a
beneficial interest in the Permittee, seeking its reorganization or the readjustment of its
indebtedness under the federal bankruptcy laws or under any law or statute of the United States
or of any state thereof;

11.2.3 A petition under any part of the Federal bankruptcy laws or an action
under any present or future insolvency law or statute shall be filed against the Permittee and shall
not be dismissed or vacated within sixty (60) calendar days after the filing thereof,

.11.2.4 Except to the extent permitted under Article X of this Supplement, the
interest of the Permittee under this Supplement and/or the System, or any portion thereof shall be
transferred to, pass to or devolve upon, by operation of law or otherwise, any other Person;

11.2.5 The Permittee, if an entity, shall, without the prior written consent of the
Port Authority become a possessor or merged entity in a merger, a constituent entity in a
consolidation, or an entity in dissolution unless (i) the entity resulting from a merger or
dissolution has a financial standing as of the date of the merger or consolidation at least as good
as that of the Permittee, by which is meant that its ratio of current assets to current liabilities, its
ratio of fixed assets to fixed liabilities and its tangible net worth shall each be at least as
favorable as that of the Permittee and (ii) such resulting entity at all times is able to make the
representation and warranties and satisfy the covenants set forth In Section 14.2;

11.2.6 By or pursuant to, or under authority of any legislative act, resolution or
rule, or any order or decree of any court or government board, agency or officer, a receiver,
trustee, or liquidator shall take possession or control of all or substantially all the property of the
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Permittec, or any execution or attachment shall be issued against the Pennittee or any of its
property, whereupon possession of any part of the System shall be taken by someone other than
the Permittee, ;and any such possession or control shall continue in effect for a period of at least
thirty (30) calendar days;

11.2.7 Any lien is filed against the System or any part thereof because of any act
or omission of the Permittec and is not bonded or discharged within sixty (60) calendar days;

11.2.8 The Permiltec shall (1) conduct any other form of business activity other
than System Operations (except that the Permittee shall be permitted to conduct the business
activities permitted under the ThAS Agreement and this Supplement without violating the
foregoing) or (ii) control any other Person or own any equity interest in any other Person; or

11.2.9 The Parmittee or any of its affiliates, subsidiaries, directors, officers,
members or employees commits fraud, embezzlement or theft against the Port Authority or its
affiliates.

11.3 Schedule MilestoneUçfjts. The Permittee shall be in default of this
Supplement if it fails to meet any Initial Schedule Milestone or the Retail Schedule Milestone
(any such default, a "Schedule Milestone Default").

11.3.1 Regardless of the Port Authority's knowledge of such Schedule Milestone
Default, and in addition to the remedies set forth this SWion 11.3 and Section 111, upon the
occurrence of my Schedule Milestone Default, the Permittee at no cost to the Port Authority,
shall (I) use best efforts to complete the Initial System Construction Work and any other work
that was required to be completed by the applicable Initial Schedule Milestone or the Retail
Schedule Milestone at the earliest possible time following such milestone and (ii) prepare and
issue to the Port Authority within one (1) business day after the applicable Initial Schedule
Milestone or the Retail Schedule Milestone an analysis and narrative statement that outlines the
cause of the Schedule Milestone Default and the steps taken and to be taken by the Permittee to
complete the Initial System Construction Work and any other work that was required to be
completed by such Initial Schedule Milestone or the Retail Schedule Milestone.

11.3.2 Upon the occurrence of any Schedule Milestone Default (subject to
extension of the applicable Initial Schedule Milestones pursuant to Sectipn_7,2j, L. or Section
11.10, if applicable) other than a Grand Opening Milestone Default, the Permittee shall incur
liquidated damages in the amount of One Thousand Five Hundred Dollars ($1,500) for each day
that such Schedule Milestone Default has not been cured from and after the twentieth (20th) day
following the applicable Initial Schedule Milestone.

11.3.3 Upon the occurrence of a Grand Opening Milestone Default (subject to
extension pursuant to 5ectioni.2.L La or Sgggga 1, 1. IQ. if applicable), the Permittee shall incur
liquidated damages in the following amounts: (I) Seven Thousand Five Hundred Dollars
($7,500) for each day that such Grand Opening Milestone Default has not been cured from the
eleventh (1 Ith)day following the Grand Opening Milestone until and through the fortieth (40th)
day following such Grand Opening Milestone, (ii) Twelve Thousand Five Hundred Dollars
($12,500) for each day that such Grand Opening Milestone Default has not been cured from the
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forty-first (41st) day following the Grand Opening Milestone until and through the seventieth
(70th) day following such Grand Opening Milestone, and (iii) Fifteen Thousand Dollars
($15,000) for each day that such Grand Opening Milestone Default has not been cured from and
after the seventieth (70th) day following such Grand Opening Milestone, provided, however, that
if the Pennittee does not cure such Grand Opening Milestone Default within eighty-five (85)
days after the Grand Opening Milestone or otherwise comply with the provisions of this Section
fl, the Port Authority may terminate this Supplement on account of such Grand Opening
Milestone Default upon not less than two (2) calendar days written Notice to the Permittee.
Notwithstanding anything to the contrary contained in this Supplement (including, without
limitation, $jonl1,l, termination of this Supplement pursuant to this Section 113 shall not
result in the automatic termination of the TNAS Agreement solely on account of such Grand
Opening Milestone Default (although nothing in this sentence shall restrict or otherwise limit any
otherwise applicable or available termination rights with respect to the TNAS Agreement,
whether under this Supplement, under the TNAS Agreement or otherwise).

11.14 The Parties acknowledge and agree that (i) the liquidated damages
described in Sections 11.3.2 and 11.3.3 are a reasonable estimate of and bear a reasonable
relationship to the damages that would be suffered and costs incurred by the Port Authority as a
result of the applicable Schedule Milestone Defaults, (ii) the actual damages suffered and costs
incurred by the Port Authority as a result of any such Schedule Milestone Defaults would be
extremely dift'cult and impractical to determine and (iii) the applicable amounts shall be and
constitute valid liquidated damages on account of such Schedule Milestone Defaults.

11.4 Major Defaults. The Port Authority may terminate this Supplement on not less
than twenty (20) calendar days written Notice to the Permittee if the Permittee shall default in the
performance or observance of any other material term, condition or covenant contained in this
Supplement not falling under Section 11.2 or Section 11.3 (any such default, a "Major Default")
and such Major Default shall continue for a period of thirty (30) calendar days after the earlier of
written notice thereof (a DeJfMItIt Notice") shall have been received by the Permittee or
such time as the Pennittee has become aware of such Major Default, provided that a ten (10)
calendar day period shall apply with respect to any failure to make a monetary payment
hereunder. Notwithstanding the foregoing, if such a Major Default (other than a monetary
default) is such'that it is reasonably susceptible to cure but cannot reasonably be remedied within
thirty (30) calendar days and the Permittee has, in good faith, commenced cure of such Major
Default within ten (10) calendar days after being notified or becoming aware of any such Major
Default, then the Port Authority shall not be entitled to terminate this Supplement pursuant to
this Section 11.4 for a sixty (60) calendar day period following such Major Default Notice or the
date upon which the Permittee became aware of such Major Default so long as the Permittee is
diligently prosecuting the cure to its completion. By way of example only, and without
limitation, the Parties acknowledge and agree that the occurrence any of the following events
shall be deemed to be a Major Default; (a) the Permittee's failure to make payments as and when
due under this Supplement, (b) repeated System Performance Violations that together evidence a
pattern and pratice which is materially inconsistent with the standard of service required by the
System Performance Standard or (c) repeated defaults by the Permittee in the performance or
observance of any term, condition or covenant contained in this Supplement that together
evidence a pattern and practice inconsistent with the Pemrittee's obligations under this
Supplement.
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11.5 Qther Defaults, The Perrnittee shall be in default of this Supplement if it defaults
in the performance or observance of any term, condition or covenant contained in this
Supplement not falling under Section 11.2,. Section 11.3 $ectjon 11.4 (an "Other Default") and
such default shall continue for a period of thirty (30) calendar clays after written notice thereof
(an "Other Default Notice") shall have been received by the non-defaulting party specifying such
default and requesting that the same be remedied in such thirty (30) calendar day period,
provided that a ten (10) calendar day period shall apply with respect to any failure to make a
monetary payment hereunder; and provided further that if such Other Default (other than a
monetary default) is such that it is reasonably susceptible to cure but cannot reasonably be
remedied within thirty (30) calendar days and the Permittee has, in good faith, commenced cure
of such Other Default within ten (10) calendar days after being notified of any such Other
Default, then the Port Authority shall not be entitled to terminate this Supplement pursuant to
this Section I 4 so long as the Permittee is diligently prosecuting the cure to its completion,

11.6 Default Notices. The Port Authority shall notify the Permittee in writing of any
default condition it observes, provided that the Port Authority's failure to provide any such
notification shall in no event have any effect on any other provision of the other provisions of
this Article XL

11.7 Self-Help, If at any time (1) the Pcrmittee shall fail to pay or perform any of its
obligations in accordance with the terms and provisions of this Supplement, (ii) such failure Is
not of the type described in Section 39 of the Original Agreement (as incorporated in this
Supplement pursuant to Section 11.10) and (iii) such failure shall continue for a period of five
(5) calendar days after receipt of written notice thereof to the Permittee (except in the event of an
emergency in which case written notice shall be furnished as soon as reasonably possible), then
the Port Authority may, without limitation of any other available remedies, perform the same or
arrange for alternative performance of the same until such time as the Perrniltee cures its failure
to perform. The Port Authority shall be entitled to payment from the Permittee for all costs and
expenses (including reasonable attorneys' fees) paid or incurred by the Port Authority in
performing such work.

11.8 Remedies Waiver. Upon the occurrence of and during the continuation of
any default described in Sections fl., jj... or fl or otherwise, all or any one or more of the
rights, powers, I privileges and other remedies available to the Port Authority against the
Permiltee under this Supplement or at law or In equity may be exercised by the Port Authority at
any time and from time to time. Any such actions taken by the Port Authority shall be
cumulative and boncurrent and may be pursued independently, singly, successively, together or
otherwise, at such time and in such order as the Port Authority may determine in its sole
discretion, to the fullest extent permitted by law, without impairing or otherwise affecting the
other rights and remedies of the Port Authority permitted by law, equity or contract or as set
forth herein. No acceptance by the Port Authority of fees or other payments in whole or in part
for any period or periods after a default in any of the terms, covenants and conditions to be
performed, kept or observed by the Permittee shall be deemed a waiver of any right on the part
of the Port Authority to terminate this Supplement. No waiver by the Port Authority of any
default on the part of the Permittee in performance of any of the terms, covenants or conditions
hereof to be performed, kept or observed by the Permittee shall be or be construed to be a waiver
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by the Port Authority of any other or subsequent default in performance of any of the said terms,
covenants and conditions.

11,9 Imnutation of Actions of Carrier. Users. Without in any way affecting the
obligations of the Permittee under this Supplement, all acts and omissions of the Carrier Users
shall be deemed acts and omissions of the Permittee hereunder, provided, however, that the
Pennittee shall not be or be deemed to be in default to the extent that any of the foregoing shall
constitute a biach hereof if the causes thereof are beyond the control of the Permittee or if the
Permittee shall have commenced to remedy said default within twenty (20) calendar days after
receipt of notice thereof from the Port Authority and continues diligently to pursue such remedy
without interruption,

11.10 :Applicable Provisions of the INAS Agreement: Force Mieur. Section 39 of the
Original Agreement shall be and hereby is incorporated in this Supplement and made applicable
to the WTC Site as if fully set forth herein, except that for purposes of this Supplement, (i) the
capitalized terms used within such provisions shall have the applicable meanings given to such
terms in Articlej of this Supplement if so defined therein (otherwise, such capitalized terms shall
have the applicable meanings given to such terms in the Original Agreement) and (Ii) the phrase
"this Agreemeitt" or "hereunder" as used in any such provision shall be construed to refer to this
Supplement.

11,11 Termination WithoutQauç. Without limiting any other rights of the Port
Authority under this Supplement (including, without limitation, the rights set forth in this
Article XI'), the Port Authority shall have the right to terminate this Supplement without cause
effective on the date of the expiration of the Term of the TNAS Agreement upon not less than
ninety (90) days' prior written notice to the Permittee. The Port Authority shall not have the
right to terminate this Supplement under this Sction 11. 11 if the Port Authority intends to work
with, or is working with or contemplates working with, a third party (including, without
limitation, any investors, Carrier Users or any affiliate of any of them) to have such third party
provide or finatice (in whole or in part) the termination fee payable under this Section 11.11). If
the Port Authority so elects to terminate this Supplement, then this Supplement shall be
terminated on the date of the expiration of the Term of the TNAS Agreement and,
notwithstanding anything to the contrary contained In the TNAS Agreement, the Port Authority
shall, within ten (10) days after the effective date of such termination, pay to the Permittee an
amount determined as follows:

11.11.1 An ainowfl equal to DAS Net Income less the DAS Variable Fee payable
to the Port Authority under Carrier Agreements in place as of the date of termination for the
remaining term of such Carrier Agreements during what would have been the remaining Term of
this Supplement if this Supplement had not been terminated without cause, plus an amount equal
to the Wi-Fi Mt Income less the Wi-Fi Variable Fee payable to the Port Authority reasonably
forecasted (as agreed by the Parties) to be earned for each Annual Period (or portion thereof)
during what would have been the remaining Term of this Supplement if this Supplement had not
been terminated without cause, shall be calculated for each Annual Period.
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I 1.11.2 The present value of the stream of payments described in Section 11, 11.1
on the date of termination without cause by the Port Authority shall be determined using a
discount rate of nine percent 9% per year (the "Ease Net Present Value Amount").

11. 11.3 The portion of the Initial System Capital Cost plus the capital cost of any
additions to the System approved by the Port Authority as constituting an additional capital
investment in the System, which in each case constituted actual unreimbursed payments made to
unaffiliated third parties for the acquisition and installation of the System (including, without
limitation, any unreimbursed Base Infrastructure Cost Reimbursement and any unreimbursed
Additional Base Infrastructure Cost Reimbursement paid to the Port Authority, in each case less
the Base Infrastructure Credit), shall be determined and the amount so determined, together with
a twenty-five percent (25%) accrued annual return on such amount, and the aggregate amount
shall be multiplied by a fraction the denominator of which is the number of days in the Term
originally contemplated under this Supplement but for its termination without cause by the Port
Authority and the numerator of which is the number of days from the date of the termination of
this Supplement without cause by the Port Authority to the expiration date originally
contemplated under this Supplement (the "flase UnaniortizcciCa pital Amount).

11.11.4 The "WTC Termination Amount" shall be the sum of the Base Net
Present Value Amount plus the Base Unamortized Capital Amount.

For the avoidance of doubt and notwithstanding anything to the contrary contained
in the TNAS Agreement, any termination without cause of the TNAS Agreement pursuant to
Section 36 of the TNAS Agreement shall be effective only as to Port Authority facilities other
than the World Trade Center And the "Termination Amount" payable pursuant to Section 36 of
the Original Agreement shall not include any amounts attributable to the World Trade Center.

In the event the Port Authority terminates this Supplement pursuant to this
Section 11.11. the Port Authority shall, upon payment of the WTC Termination Amount, have
the right to (1) direct the Permittee to remove the System or the portions thereof designated by
the Port Authority, at the Port Authority's expense, and (2) to use the System or any portion or
portions thereof as are not so removed free and clear of any claim of ownership by the Permittee,
Including all the Permittee's rights to all System software licenses, equipment warranties and
service contracts. Title to the portion or portions of the System as are not so removed shall
thereupon vest In the Port Authority without any further act or deed by the Permittee if title
thereto is not already in the Port Authority.

11.12 Right of Use Upon Termination.

11,12.1 In the event the Port Authority terminates this Supplement pursuant to
this Article XI or otherwise in accordance with this Supplement during the Term (other than
pursuant to aection 11.11, for which the provisions of Section 11.11 shall govern), the Port
Authority shall, at no cost or expense to the Port Authority, either (1) direct the Permiftee to
remove the System or the portions thereof designated by the Port Authority, or (2) operate the
System or any portion or portions thereof as are not so removed free and clear of any claim of
ownership by 'the Permittee, including all the Permittee's rights to all Carrier Agreements,
System softwaie licenses, equipment warranties and service contracts. Such foregoing rights of
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the Port Authority to use the System shall not in any manner affect, alter or diminish any of the
obligations of the Permittec under this Supplement, and shall in no event constitute an
acceptance of surrender of this Supplement.

11. 12.2 The rights of the Port Authority under Section 11. 12,1 to use the System
shall include the right of the Port Authority to use and/or operate the System or any portion
thereof and the right to continue in effect the terms and provisions of the Carrier Agreements or
to enter into a new agreement with any Person to use and/or operate the System or any portion
thereof for a period of time the same as or different from the balance of the Term remaining
under this Supplement, and on terms and conditions the same as or different from those set forth
in this Supplement. The Port Authority shall also, upon a termination as described in
$ection 11.11 or otherwise upon the exercise of its rights pursuant to this $ection 11. 11, have the
right to repair or to make physical or other changes in the System, including changes which alter
its wireless telecommunications and other electronic characteristics, without affecting altering or
diminishing the obligations of the Permittee under this Supplement.

11.12.3 The Port Authority will honor Carrier Agreements in the event of the
expiration or termination of this Supplement in accordance with the terms thereof.

ARTICLE XII

SECURITY FOR PERFORMANCE OF PERMITTEE'S OBLIGATIONS

12.1 Initial Construction and Rcimursenent Obligations. In connection with this
Supplement, Boingo Wireless, Inc. ("g"), the parent of the Pennittee, shall execute a
completion and payment guaranty pursuant to which Boingo guarantees (i) the lien-free payment
and performance of the Initial System Construction Work in accordance with all provisions of
this Supplement and (ii) the payment of the Port Authority Base Infrastructure Costs in
accordance with all provisions of this Supplement.

ARTICLE XIII

REPORTING

13.1 PeriodiQ Reports Duringinitial Construction. Prior to the completion of the
Initial System construction Work, the Pemiittee shall maintain and deliver to the Port Authority
a report in form reasonably acceptable to the Port Authority containing the following information
with respect to the System and its obligations under this Supplement within thirty (30) calendar
days after the end of each calendar month (or within thirty (30) calendar days after the end of
such other period as may be agreed between the Parties) (each such month or other period being
referred to in this Section 13.1 as a "Period"):

13.1.1 A statement of Wi-Fl Gross Revenues and DAS Gross Revenues for the
Period and cumulatively for the Annual Period to date and the amount of all payments made to
the Port Authority for the Period and cumulatively for the Annual Period to date pursuant to this
Agreement;

39
EAS'1554I06454



13.1.2 A statement of capital receipts (on an invoice basis) for the Period and
cumulatively for the Annual Period to date;

13.1.3 A statement showing the Wi-Fl Allowable Deductions DAS Allowable
Deductions and other expenditures made by the Permittec for the Period and the cumulative Wi-
Fi Allowable Deductions DAS Allowable Deductions and other expenditures made by the
Permittee for the Annual Period to date;

13.1.4 A statement showing the capital expenditures and significant maintenance
items of a capital nature for the Period and cumulatively for the Annual Period to date;

13.1.5 A statement of Capital Costs expended during the Period, cumulatively for
the Annual Period to date and cumulatively for Initial System Construction Work;

13.1.6 A management report summarizing significant events or activities
affecting the System, the Permittee's obligations under this Supplement or Carrier Agreements
which occurred during the Period or which are likely to occur in subsequent months, including,
without limitation, detailed information regarding the Systems performance with respect to the
System Performance Standards;

13.1.7 Updated information and projections regarding the status of the Initial
System Construction Work and targeted completion and commissioning dates for the various
phases and elements of such work (including as related to the Initial Schedule Milestones and the
Retail Schedut 0 Milestone);

13.1.8 A management report regarding operational and maintenance issues,
Including in-process completed and anticipated operating and capital activities and expenses;
and

13.1.9 Any other information or statements reasonably requested by the Port
Authority from time to time.

13.2 PengdigRogrts FollowinLlnitial Construction. From and after the completion
of the Initial System Construction Work, the Permittee shall maintain and deliver to the Port
Authority a report in form reasonably acceptable to the Port Authority containing the following
information with respect to the System and its obligations under this Supplement within thirty
(30) calendar days after the end of each calendar quarter (or within thirty (30) calendar days after
the end of such other period as may be agreed between the Parties) (each such quarter or other
period being referred to in this &9Aioq .13,g as a 'Periç"):

132• I A statement of Wi-Fi Gross Revenues and DAS Gross Revenues for the
Period and cumulatively for the Annual Period to date and the amount of all payments made to
the Port Authority for the Period and cumulatively for the Annual Period to date pursuant to this
Agreement;

1,32.2 A statement of capital receipts (on an invoice basis) for the Period and
cumulatively for the Annual Period to date;
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13.23 A statement showing the Wi-Fl Allowable Deductions, DAS Allowable
Deductions and other expenditures made by the Pennittee for the Period and the cumulative WI-
Fi Allowable Deductions, DAS Allowable Deductions and other expenditures made by the
Permittee for the Annual Period to date;

13,2.4 A statement showing the capital expenditures and significant maintenance
items of a capital nature for the Period and cumulatively for the Annual Period to date;

13.2.5 A management report summarizing significant events or activities
affecting the System, the Permittee's obligations under this Supplement or Carrier Agreements
which occurred during the Period or which are likely to occur in subsequent months, including,
without limitation, detailed information regarding the System's performance with respect to the
System Performance Standards;

13,2,6 An estimate of any operating expenses and other items required to be paid
by the Permittec hereunder becoming due during the ensuing month and the dates on which such
amounts will become due;

13.2.7 A management report regarding operational and maintenance issues,
including in-process, completed and anticipated operating and capital activities and expenses;
and

13.2.8 Any other information or statements reasonably requested by the Port
Authority from time to time,

13,3 Jnventorv and Depreciation. In addition to the reports required pursuant to
Section 13.1 and Section 13.2 as applicable, the Permittec shall deliver to the Port Authority,
from time to time upon request of the Port Authority, a report in form reasonably acceptable to
the Port Authority setting forth an inventory of all equipment, machinery and other property in
connection with the System showing their current depreciated values, each as of the date(s)
specified by the Port Authority in such request.

ARTICLE XIV

MISCELLANEOUS

14.1 additional Applicable Provisions of the NSgrcexpent. The following
provisions of the TNAS Agreement shall be and hereby are incorporated in this Supplement and
made applicablç to the WTC Site as If fully set forth herein, except that (i) the capitalized terms
used within such provisions shall have the applicable meanings given to such terms in Article
of this Supplement if so defined therein (otherwise, such capitalized terms shall have the
applicable meanings given to such terms in the Original Agreement) and (ii) the phrase "this
Agreement" or "hereunder" as used in any such provision shall be construed to refer to this
Supplement

14.1.1 Leases of Facilities. Section 6(c), except that, for purposes of this
Supplement, (1) the term "Summary Basis of Design" as used in Section 6(c)(ii) of the Original
Agreement shall mean the Summary Basis of Design attached hereto as ExhktC and (ii) no
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equitable adjustment of the Variable Fees or any other amounts owing or due pursuant to this
Supplement shall be available or effected pursuant to such Section 6(c) as incorporated in this
Supplement.

14.1.2 Governmental Requirements. Section 9, except that, for purposes of this
Supplement, (I) the text after the phrase "fulfilling such obligation" in the second sentence of
Section 9(a) thereof shall not be part of this Supplement, (ii) the reference to "Section 12" as
used in Section 9(c) thereof shall mean Section 12 of the Original Agreement as incorporated In
this Supplement pursuant to Section 14.14 and (iii) the following text shall be added to the last
sentence of Section 9(b) thereof:

except that the Permittee shall pay the Port Authority's standard fees and
charges in connection with the Port Authority's review of the System in its
capacity as governmental agency with jurisdiction over the WTC Site, as
more specifically provided in	 jQn 2.2 of this Supplement.

14,13 Prohibited Acts. Section 10 of the Original Agreement.

14.1.4 Casualjy. Section 12 of the Original Agreement, except that, for purposes
of this Supplement, (I) Section 12(d) of the Original Agreement shall not be Incorporated in this
Supplement and (ii) the following text shall be inserted after the phrase "telecommunications
network access system" in the third sentence of Section 12(c): "or such other Wi-Fl System
and/or DAS System".

14.1.5 Indemnity, Section 13 of the Original Agreement, except that, for
purposes of this Supplement, the phrase "Paging Carrier User" as used in Section 13(a) shall not
be incorporated in this Supplement.

14.1.6 Consequential Damages. Section 14 of the Original Agreement,

14.1.7 Condemnation. Section 18 of the Original Agreement, except that, for
purposes of this Supplement, the references to "Section 38" as used in Section 18(b) of the
Original Agreement shall mean Section 38 of the Original Agreement as incorporated in this
Supplement pursuant to Section 7.5.

14, 1.8 Waiver of Redçmption. Sections 22 and 23 of the Original Agreement.

14,1.9 surrender. Section 24 of the Original Agreement, except that, for
purposes of this Supplement, the text "except as may otherwise be provided in Section 6(b)" in
the second sentence of Section 24(b) of the Original Agreement shall not be incorporated in this
Supplement.

14. 1.10  l)!putes. Section 26 of the Original Agreement.

14. 1.11 mii1. Section 28 of the Original Agreement.

14.1.12 1ecording. Section 29 of the Original Agreement.
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14.1.13 Quiet Enjoyment. Section 30 of the Original Agreement except that, for
purposes of this Supplement, the references to "Section 20" as used in Section 30 of the Original
Agreement shall mean Article XI of this Supplement.

14.1.14 Heading_s. Section 31 of the Original Agreement.

l 4.1.15 Performance of Pemitçe's Obligations. Section 32 of the Original
Agreement.

14,1.16 Publicity andAdysig. Section 33 of the Original Agreement.

.14.1.17 Liability Insurance, Section 40 of the Original Agreement,

. 14. 1.18 Npn-Diiiinaj. Section 41 of the Original Agreement, except that,
for purposes of this Supplement, the reference to "Section 20" as used in Section 41(c) of the
Original Agreement shall mean ijcj1 of this Supplement.

14.1.19 fflmiative Actio. Section 42 of the Original Agreement, except that,
for purposes of this Supplement, the reference to "Section 20" as used in Section 41(c) of the
Original Agreement shall mean AALcjq XI of this Supplement.

14.1.20 Penn ittee's Additional Ongoing Affirmative Action - Equal Opportunity
Commitment. Section 43 of the Original Agreement, except that, for purposes of this
Supplement, the reference to "Sections 41 and 42" as used in Section 43(b) of the Original
Agreement shall mean Section 41 and Section 42 of the Original Agreement as incorporated in
this Supplement pursuant to Section 14. 1.1 8 and Section i4,1 .19. respectively.

14.1.21 Sitbiflty of Fort Authority Facilities. Section 45 of the Original
Agreement, except that, for purposes of this Supplement, the reference to "Section 44" as used in
Section 45 of the Original Agreement shall mean AgicleJX of this Supplement.

14.1.22 Non-Liability of Individuals. Section 47 of the Original Agreement,

14.123 Non-Diturbance. Section 49 of the Original Agreement.

14.1.24 Labor Harmony Obligation. Section 50 of the Original Agreement,

14.1.25 Severability, Section 53 of the Original Agreement.

14.1.26 Counterparts. Section 54 of the Original Agreement.

41.27 Rules of Interpretation. Section 55 of the Original Agreement.

14.1.28 flijrd Partyfleiciaxjç. Section 56 of the Original Agreement.

14.1.29 Governing Law. Section 57 of the Original Agreement.

14,2 PermitteeiOFAC Representations. Warranties and Covenants.
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14.2,1 The Permittee hereby represents and warrants to the Port Authority that
Permittee, including each of its affiliates and subsidiaries and each of its employees, is not a
person or entity with whom U.S. persons or entities (including the Port Authority) are restricted
from doing business under the regulations of the Office of Foreign Asset Control ("OPAC") of
the United States Department of the Treasury (including, but not limited to, those named on
OF'AC's Specially Designated Nationals and Blocked Persons list) or under any statute,
executive order (including, but not limited to, the September 24, 2001 Executive Order on
Terrorist Financing, Blocking Property and Prohibiting Transactions With Persons Who Commit,
Threaten To Commit or Support Terrorism), or other governmental action and is not engaging,
and shall not engage, in any dealings or transactions or be otherwise associated with such
persons or entities. The Permittee acknowledges that the Port Authority is entering into this
Supplement in reliance on the foregoing representations and warranties and that such
representation and warranties are a material element of the consideration inducing the Port
Authority to enter into and execute this Supplement. In the event of any breach of the foregoing
representations and warranties by the Pcrmittee, the Port Authority shall have the right, in
addition to any and all other remedies provided under this Supplement, or at law or in equity, to
immediately terminate this Supplement upon written notice to the Permittee. In the event of any
such termination by the Port Authority, the Permittee, immediately upon receipt of said
termination notice, shall have no further right to access the World Trade Center, the WTC Site or
any portion thereof and shall surrender the System and all books and records in the Permittee's
possession or control with respect to the System and its services under this Supplement to the
Port Authority pursuant to Section 24 of the Original Agreement (as incorporated in this
Supplement pursuant to SgoignJ.4J.,Q). Termination on the aforesaid basis shall be a
termination for cause.

14.2.2 The Permittee hereby agrees, on behalf of itself and its employees,
subsidiaries and affiliates to be used by it in performing the duties under this Supplement directly
or indirectly (each, a "Representative"), that Permittee shall require that each potential
Representative, service provider, contractor, subcontractor and any other Party engaged by the
any Representative with respect to or in connection with this Supplement represent and warrant
to the Port Authority and provide the Port Authority with documentation indicating that such
Persons do not constitute (i) a government, Individual or entity that is subject to U.S. Economic
Sanctions, (ii) 4 Person that resides or has a place of business in a country or territory subject to
U.S. Economic Sanctions or (iii) the agent of any of the foregoing Persons, and are not identified
on the List of Specially Designated Nationals and Blocked Persons maintained by OFAC,
available on the Internet at http://www.treas.gov/officesfenforcement/ofac/sdn/t  II sdn.pdf.

14.3 Audit Rightj. The Port Authority may from time to time carry out an independent
audit or inspection of the Permittee's books, accounts, records or any other information related to
the WTC Site and/or its obligations or performance under this Supplement, including, without
limitation, with respect to the capital costs of the DAS and Wi-Fi systems (and management of
the construction account, including Carrier User payments), maintenance and refurbishment
expenses, ongding operations costs, revenues, cash flows, fee calculations and any systems or
metrics that are used in computing revenues, expenses, costs or fees. The Port Authority may
engage such third parties as it deems necessary or desirable in connection with any such audit,
provided that in no event shall the Port Authority engage an auditor on a contingency or
percentage fee basis. Each audit shall be at the Port Authority's expense, provided, however,
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that if any such audit discloses a variance of 5% or more in any amount (on an aggregate basis),
Permittee shall promptly pay to the Port Authority the cost of such audit.

14.4 No Broker. The Penn ittee hereby represents and warrants that it has not had any
contacts, dealings, acts or conversations with any broker in connection with the negotiation of
this Supplement or in connection with the rights and permissions granted to the Permittee
hereunder, The Permittee shall indemnify and save harmless the Port Authority from any and all
claims for brokerage or commission made by any Person for services in connection with the
negotiation and execution of this Supplement or in connection with the rights and permissions
granted to the Pemiitiee hereunder arising out of the contacts, dealings, acts or conversations of
the Permittee, xcept for claims arising solely out of any contacts, dealings, acts or conversations
of the Port Authority.

14.5 Notices. All notices, demands, consents, reports and other communications
provided for in this Supplement (each a "21j ") shall be in writing, shall be given by a method
prescribed in this Section 14,5 and shall be given to the Party to whom it is addressed at the
address set forth below or at such other address(es) as such party hereto may hereafter specify by
at least fifteen (15) calendar days' prior written notice.

To the Port Authority:

The Port Authority. of New York and New Jersey
15 Broadway, 104 floor

New York, New York 10006
Attn: Director, World Trade Center Redevelopment
Telephone: (212) 435-6426
Facsimile: (212) 435-6535

With a copy to:

The Port Authority of New York and New Jersey
225 Park Avenue South
New York, New York 10003
Attn: General Counsel
Telephone: (212) 4353515
Facsimile: (212) 435-6610

With a copy to:

DLA Piper LLP (US)
1251 Avenue of the Americas
New York, New York 10020-1104
Attu: Jeffrey R. Keitelman, Esq.
Telephone: (212) 3354660
Facsimile: (301) 717-1122

To the Permittee:
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New York Telecom Partners, LLC
2150$. Central Expressway
Attn: Mark Deshales
McKinney, Texas 75070
Telephone: (972) 542-3555 ext. 8933
Facsimile: (310) 5864060

With a copy to:

Boingo Wireless, Inc.
10960 Wilshire Blvd. Suite 800
Los Angeles, California 90024
Attn: Legal Department
Telephone: (310) 586-4064
Facsimile: (310) 5864060

A Notice may be mailed by United States certified mail, return receipt requested, postage
prepaid, deposited in a United States post office or a depository for the receipt of mail regularly
maintained by the post office. A Notice may also be delivered ff1 by hand or nationally
recognized overnight courier which maintains evidence of receipt or (ii) by facsimile with a
confirmation copy delivered by overnight courier which maintains evidence of receipt. A Notice
shall be deemed given when received at the address for which such party has given notice in
accordance with the provisions hereof. A Notice shall be effective only upon receipt or refusal
of receipt after, delivery in accordance with the methods hereinabove set forth in this Section

14.6 Port Authority Additional Provisions. The additional provisions set forth in this
Section 14.6 shall apply to the Permittee's obligations under this Supplement. In the event of
any inconsistency between the provisions of this Section 14.6 and any other provision of this
Supplement, the provisions of this ROWi44 shall be deemed to control:

14.6.1 Definitions. For the purposes of this Section 14.6. the following terms
shall have the following meanings:

(a) "Agency" or " ycrnmentaLAgency" means any federal, state,
city or other local agency, including departments, offices, public authorities and corporations,
boards of education and higher education, public development corporations, local development
corporations and others.

(b) "Pj t" means the then-incumbent Executive Director of the
Port Authority.

(c) "Investigation" means any inquiries made by any federal, state or
local criminal prosecuting agency and any inquiries concerning civil anti-trust investigations
made by any: Governmental Agency. Except for inquiries concerning civil anti-trust
investigations, the term does not include inquiries made by any civil government agency
concerning compliance with any regulation, the nature of which does not carry criminal
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penalties, nor does it include any background investigations for employment, or Federal, state,
and local inquiries into tax returns.

(d) "Officer" means any individual who serves as chief executive
officer, chief financial officer, or chief operating officer of the Pennittee, by whatever titles
known.

(e) "Pare" means an individual, partnership, joint venture or
corporation that owns more thin 50% of the voting stock of the Permittee.

14,6.2 uçmnts. The Port Authority has the right to
impose multiple layers of reasonably required security requirements on the Pennittee and its
employees on-site at the World Trade Center, depending upon the level of security required, as
determined by the Port Authority. These security requirements may include, but are not limited
to, the following:

(a) Identity checks and background screening of the Pennittee and its
on-site employees, including but not limited to inspection of not less than two (2) forms of
valid/current government issued identification (at least one having an official photograph) to
verify each employee's name and residence; screening federal (including terrorist identification
files), state, and/or local criminal justice agency Information databases and files; multi-year
check of personal, employment and/or credit history; access identification to include some form
of biometric security methodology such as fingerprint, facial or iris scanning, or the like;

(b) Issuance of photo identification cards; and

(c) Access control, inspection, and monitoring by security guards.

The Permittee may be required to have its staff authorize the Port
Authority or Its designee to perform background checks on its on-site employees. Such
authorization sfall be in a form reasonably acceptable to the Port Authority, The Port Authority
may impose, increase, and/or upgrade security requirements for the Permittee and its employees
during the term of this Supplement to address changing security conditions and/or new
governmental regulations.

14.6.3 Insurpce. In connection with any work performed by or on behalf of the
Pennittee, the Pprmittee shall take out, maintain, and pay the premiums on Commercial General
Liability Insurance, including but not limited to premises-operations, products-completed
operations, and independent contractors coverage, with contractual liability language covering
the obligations assumed by the Perinittee under this Supplement and, if vehicles are to be used to
carry out the performance of this Supplement, then the Pemilttee shall also take out, maintain,
and pay the premiums on Automobile Liability insurance covering owned, non-owned, and hired
autos in the following minimum Limits:

1,	 Commercial General LiabilhtyJnsuranc: $5 million
combined single limit per occurrence for bodily injuiy and property damage liability; and
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2.	 Automobile Liability Insurance: $5 million combined
single limit per accident for bodily injury and property damage liability.

3	 Workers' Compensation lasurancc In accordance with the
requirements of law in the state(s) where work will take place.

4.	 Employer's Liability Insurance: Not less than $1 million
each accident.

The Port Authority may, at any time during the term of this Supplement upon not less
than thirty (30) calendar days' prior written notice, change or modify the limits and coverages of
insurance required hereunder. Such insurance policies shall name the Persons listed on
Schedule I attached hereto as additional insureds, including but not limited to promise -
operations and products-completed operations on the Commercial General Liability Policy.
Moreover, the Commercial General Liability Policy shall not contain any provisions for
exclusions from liability other than provisions for exclusion from liability forming part of the
most up to date ISO form or its equivalent unendorsed Commercial General Liability Policy.
The liability policies and certificate of insurance shall contain cross-liability language providing
severability of interests so that coverage will respond as if separate policies were in force for
each Insured. The certificates of insurance and liability policies must contain the following
endorsement for the above liability coverages: "The insurer(s) shall not, without obtaining the
express advance written permission from the General Counsel of the Port Authority, raise any
defense involving in any way the jurisdiction of the Tribunal over the person of the Port
Authority, the immunity of the Port Authority, Its Commissioners, officers, agents or employees,
the governmental nature of the Port Authority, or the provisions of any statues respecting suits
against the Port Authority."

Each such insurance policy shall additionally be specifically endorsed to contain a
provision that the policy may not be canceled, terminated, or modified without thirty (30)
calendar days' prior written notice to the Port Authority and to the Port Authority's General
Manager, Risk Management. The Permittee shall submit original certificate(s) of insurance to
the Port Authority on the Commencement Date, which certificate(s) must be approved by the
General Manager, Risk Management of the Port Authority prior to the commencement of any
work under this Agreement by the Permittee, Upon request by the Port Authority, the Pennittee
shall furnish to the Port Authority's General Manager, Risk Management, a certified copy of
each policy, including the premiums.

(a) If at any time the insurance required pursuant to this Section 14.6.3
or otherwise pursuant to this Supplement should be canceled, terminated, or modified so that the
insurance is not in effect as above required, then, if the Port Authority shall so direct, the
Permittee shall suspend performance of any affected work at the World Trade Center. If the
work is so suspended, no extension of time shall be due on account thereof. If the work is not
suspended (whether or not because of omission of the Port Authority to order suspension), then
the Port Authority may, at its option, obtain insurance affording coverage equal to the above
required, the cost of such insurance to be Immediately payable, without demand, by the
Pennittee to the Port Authority.
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(b) Renewal certificates of insurance or policies shalt be delivered to
the Port Authority at least fifteen (IS) calendar days prior to the expiration date of each expiring
policy. The General Manager, Risk Management must approve the renewal certificate(s) of
insurance before work can resume on the facility. If at any time any of the certificates or policies
shall become unsatisfactory to the Port Authority, the Permittee shall promptly obtain a new and
satisfactory certificate and policy.

(c) The requirements for insurance procured by the Permittee shall not
in any way be construed as a limitation on the nature or extent of the contractual obligations
assumed by the Permittee under this contract, The insurance requirements are not a
representation by the Port Authority as to the adequacy of the insurance to protect the Permittee
against the obligations imposed on them by law or by this Supplement or any other contract.

: 14.6.4ertiflcatioti Of No 1twa.ljgation (Criminal Or Civil AntiTrus*)
Indictment, Conviction. Dennt,. SispenJom. flisqualification And Disclosure Of Qih
Information. By signing this Supplement, the Permittee certifies that the Permittee and Parent,
except as previously disclosed to the Port Authority, have not:

(a) been indicted or convicted of a felony in any jurisdiction;

(b) been suspended, debarred, found not responsible or otherwise
disqualified from entering into any agreement with any Governmental Agency or been denied a
government agreement for failure to meet standards related to the integrity of the Permittee;

(c) had an agreement terminated by any Governmental Agency for
breach of agreement or for any cause, in each vase based in whole or in part on an indictment or
conviction of a felony;

(d) Have not ever used a name, trade name or abbreviated name other
than the name Project Mammoth, Inc.;

(e) had any business or professional license suspended or revoked or
had any sanction imposed as a result of any judicial or administrative proceeding with respect to
any violation of a federal, state or focal environmental law, rule or regulation;

(f) had any sanction by a governmental authority imposed as a result
of a judicial or administrative proceeding related to fraud, extortion, bribery, proposal rigging,
embezzlement, misrepresentation or anti-trust regardless of the dollar amount of the sanctions or
the date of thefr imposition; or

(g) been, and is not currently, the subject of a criminal investigation by
any federal, state or local prosecuting or investigative agency.

14.6.5 Non-Collusive Proposing, And Code Of Ethics Cettiflvation, Certiicati2n
Of No Solicitation Based 9—n- Percen gc...Erokerage.Contingent Or Other FM,
Except as previously disclosed to the Port Authority, the Permittee certifies, to the extent
applicable, that
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(a) The Permittee has not, to the best of its knowledge, made any
offers or agreements or taken any other action with respect to any Port Authority employee or
former employee or immediate family member of either which would constitute a breach of
ethical standards under the Code of Ethics and Financial Disclosure dated April 11, 1996 (a copy
of which has been delivered to the Permittee), nor does the Permittec have any knowledge of any
act on the part of a Port Authority employee or former Port Authority employee relating either
directly or indirectly to this organization which constitutes a breach of the ethical standards set
forth in said Code; and

(b) The Pennittee has not offered, promised or given, demanded or
accepted, any undue advantage, directly or indirectly, to. or from a public official or employee,
political candidate, party or party official, or any private sector employee (including a person
who directs or works for a private sector enterprise in any capacity), in order to obtain, retain, or
direct business or to secure any other improper advantage in connection with this Supplement.
The foregoing certifications shall be deemed to be made by the Permittee as follows:

(A) If the Permittec is a corporation or limited liability
company, such certification shall be deemed to have been made not only with respect to the
Permiltee itself, but also with respect to its Parent; or

(B) if the Permittee is a partnership, such certification
shall be deemed to have been made not only with respect to the Permittee itself, but also with
respect to each partner.

Moreover, the foregoing certifications, if made by an entity, shall be deemed to have
been authorized by the Board of Directors of the Permittee, and such authorization shall be
deemed to include the signing and submission of the proposal and the inclusion therein of such
certification as the act and deed of the corporation. In any case where the Pemiittee cannot make
the foregoing certifications, the Permittee shall so state and shall furnish to the Port Authority a
signed statement setting forth in detail the reasons therefor. The foregoing certifications or
signed statement shall be deemed to have been made by the Permittee with full knowledge that
they would become a part of the records of the Port Authority and that the Port Authority will
rely on their truth and accuracy in executing this Supplement, in the event that the Port
Authority should determine at any time prior or subsequent to the execution of this Supplement
that the Perruittee has falsely certified as to any material item in the foregoing certifications or
has willfully or fraudulently furnished a signed statement which is false in any material respect,
or has not fully and accurately represented, in all material respects, any circumstance with
respect to any. item in the foregoing certifications required to be disclosed, the Port Authority
may exercise such remedies as are provided to it by this Supplement with respect to these
matters.. In addition, the Permittee and Parent are advised that knowingly providing a false
certification or statement pursuant hereto may be the basis for prosecution for offering a false
instrument for filing (see. e.g., New York Penal Law, Section 17.30, et seq.). The Permittee
and Parent are also advised that the inability to make such certification will not in and of itself
disqualify a consultant, and that in each Instance the Port Authority will evaluate the reasons
therefor provided by such Person.
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14.6.6 No Gifts. Gratuities, Offers Of Employment, Etc, During the term of this
Supplement, the Permittee shall not knowingly offer, give or agree to give anything of value to
an employee, officer or director of the Port Authority, or knowingly to a member of the
immediate t'arnily (i.e., a spouse, child, parent, brother or sister) of any of the foregoing, in
connection with the performance by such employee, 

her
 or director of the Port Authority of

duties involving transactions with the Permittee on behalf of the Port Authority, whether or not
such duties are related to this Supplement or any other Port Authority agreement or matter. As
used herein "anything of value" shall include, but not be limited to, but only to the extent any
such thing N6 more than a do minimis value, any (a) favors, such as meals, entertainment and
transportation (other than that contemplated by this Supplement or any other Port Authority
agreement), and (b) gratuity, money, goods, equipment, services, lodging, discounts not available
to the general public, offers or promises of employment, loans or the cancellation thereof,
preferential treatment or business opportunity. Such term shall not include compensation
contemplated by this Supplement or any other Port Authority agreement. The Perznittce shall
instruct all employees that no gratuities of any kind or nature whatsoever shall be solicited or
accepted by it and by its personnel for any reason whatsoever from the tenants, customers or
other persons utilizing the building for commercial purposes (i.e. repairmen, contractors,
deliverymen), in addition, during the term of this Supplement, the Permittee shall not make an
offer of employment or use confidential information in a manner proscribed by the Code of
Ethics and Financial Disclosure dated April 11, 1996 (a copy of which has been delivered to the
Permittee). The Permittee shall include the provisions of this clause in each subagreement
entered into under this Supplement.

14.7 Entire Aemen1. This Supplement constitutes the entire agreement between the
Port Authority and the Permittee regarding the World Trade Center (as more specifically set
forth in Section 14.1 and may not be changed, modified, discharged or extended except by
instrument in writing duly executed on behalf of both the Port Authority and the Pennittee. The
Permittee agrees that no representations or warranties shall be binding upon the Port Authority
unless expressed in writing in this Supplement. The submission of any unexecuted copy of this
Supplement shill not constitute an offer to be legally bound by the provisions of the document
submitted.

[Remainder of page intentionally left blank]
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IN WITNESS WHEREOF the Parties have executed this Supplement as of the day and
year first above written.

PORT AUTHORITY:

THE PORTAUTHORJT F NEW YORK AND
NEW JERE\

By:
Name: ?M'i	 -
Title: 1!(et4ut

PIRMITTEE:

NEW YORK TELECOM PARTNERS, LLC

By:
Name.
Title:	 4(ft .ref /'.,

[Sgature Page to Supplemental Agreement No. 41



Schedule I

List of Actditiongi Insureds

1. The Port Authority of New York and New Jersey

2. WTC Retail LLC

3. 1 World Trade Center LLC

4. The Port Authority Trans-Hudson Corporation

5. STy Construction, Inc,

6. NYS Department of Transportation

7. Tishman Construction Corporation

8. Tishman Realty & Construction Co., Inc.

9. Tishman Construction Corporation of New York

10.Silverstein Freedom Tower Development LLC, and its Affillales

11.2 World Trade Center LLC

12, 3 World Trade Center LLC

13. 4 World Trade Center LLC

14, Worki Trade Center Properties LLC

iS. 2 WTC Holdings LLC

16. 3 WTC Holdings LLC

17, 4 WTC Holdings LLC

28. Silverstein Properties, Inc.

19. SllverdEin East WTC Facility Manager LLC

20. WTC Iedevelopnient LLC

21. Sitverstein WTC Mgmt. Co. LLC

22. Sllverstein WTC Mgmt, Co. II LLC

23. Silverstein WTC Properties LLC

24. Silverstein WTC LLC

25. Silverstein 213/4 WTC Redevelopment LLC

26, Spring World Inc.

27. Spring WTC Holdings Inc.

28. WTC Investors LLC

29. Net Lesces' Association of the World Trade Center

30, WTC Management and Development LLC

31. Silverstein WTC Management and Development LLC

32. WTC Investors Management and Development LLC

33, Larry A:. Silverstein

i-i
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34. WorId'Tradc Center Hold Co. Ltd

35. 3 WTC Mezz LLC

36. The City of New York

37, The Lower Manhattan Development Corporation

38. National September ii Memorial & Museum at the World Trade Center Foundation

39. Metropolitan Transportation Authority

40. New WTC Retail JV LLC

41. PA Retail Newco LLC

42, New WTC Retail Member LLC

43, New WTC Retail Owner LLC

44. Tower 5 LLC

45. Tower I Member LLC

46. Tower I Joint Venture LLC

47. Tower 1 Holdings LLC

48. WTC Tower I LLC

49. PA Retail Neweo LLC

50. Tower I Rooftop Holdings LI.IC

1-2
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Schedule 2

Sample DAS System Avaibilitv and Jownton Calculation Methodology

• Assume the total quantity of remote active devices is "X". There are a total of 8760 * X
remote-active-device-hours per year or 8760 * X / 12 remote-active-device-hours per
month. Of those, 5475 * X hours are peak hours (5475 X / 12 month) and 3285 * X
hours are off-peak.

• For an on-peak 99.9% weighted System availability, the total population of remote active
devices must have a total up-time per month of at least 0.999 * 5475 * X112 hours during
Peak Hours, For all hours (Peak Hours and Non-Peak Hours), the total monthly device
uptime must be at least 0.995 * 8760 * x / 12. These sample calculations assume 365
days in a year and that a month is 1/12 of a year; for the purposes of monthly reporting
and annual calculations, the actual hours in a month and actual hours in a year shall be
used.

• The total allowable System down-time monthly would be 0.001 * 5475 * X / 12 hours
during Peak Hours. For all hours (Peak Hours and Non-Peak Hours), the total allowable
down-time monthly would be 0,005 * 8760 * x /12,

* For active devices that provide coverage to more than one antenna location but not the
entire System, weighted system availability shall factor the number of antenna locations
the device feeds. For example, if a remote module feeds four (4) remote antenna
locations, the total system downtime is calculated as four times the downtime of the
remote module and factored accordingly for calculating the total weighted network
outage.
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Initial Schedule Mllestorjes

Initial Tcmporiyystem Are

September 16, 2014	 Complete, commission and activate Temporary System in Initial
Temporary System Areas

DAS Phusc I Areas and Wi-Fi Designated CovrageAreas

October 15, 2014

November 15, 2014

April 15, 2015

August 1, 2015

August 15, 2015

March 15, 2016

March 31, 2016

Complete design of permanent System for DAS Phase 1 Area and
Wi-Fl Designated Coverage Areas

Begin installation of permanent System in DAS Phase 1 Areas and
Wi-Fl Designated Coverage Areas

Begin testing and commissioning of permanent System in DAS Phase
I Areas and Wi-Fi Designated Coverage Areas

Complete testing and commissioning of permanent System In DAS
Phase I Areas and Wi-Fi Designated Coverage Areas

Activate permanent System in DAS Phase I Areas and Wi-Fl
Designated Coverage Areas (the "Grand O pening Milestone")

Complete design of permanent System for DAS Phase 2 Areas

Begin installation of permanent System in DAS Phase 2 Areas

Begin testing and commissioning of permanent System in DAS Phase
2 Areas

Complete testing and commissioning of permanent System in DAS
Phase 2 Areas

Activate permanent System in DAS Phase 2 Areas

DAS Phase 2 Areas

May 31, 2015

June 31, 2015

November 31, 2015
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November 15, 2016

December 1, 2016

Complete design of permanent System for DAS Phase 3 Areas

Begin installation of permanent System in DAS Phase 3 Area

Begin testing and commissioning of permanent System in DAS Phase
3 Areas

Complete testing and commissioning of permanent System in DAS
Phase 3 Areas

Activate permanent System in DAS Phase 3 Areas

February 1, 2016

March 1, 2016

August 1, 2016

OAS Phasc4Arcps

The Initial Schedule Milestone to activate the permanent System in the DAS Phase 4 Areas Is
intended to be the date that the Retail Premises within 2 WTC are scheduled by the Port
Authority or its net lessee to open. The remaining Initial Schedule Milestone for the DAS Phase
4 Areas shall generally be consistent in substance and relative timeline to the Initial Schedule
Milestones for the DAS Phase I Areas, As the date that the Retail Premises within 2 WTC are
scheduled to open is not known as of the date of this Supplement, the Parties shall use best
efforts to agree upon the applicable date for activation of the permanent System In the DAS
Phase 4 Areas and the remaining Initial Schedule Milestones in the manner contemplated by this
paragraph at the earliest practicable time following the Port Authority's good faith determination
of the anticipated schedule for opening of the Retail Premises within 2 WTC.
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