
Jamie Corey
499 South Capitol Street, SW
Suite 403
Washington, DC 20003
coney@dccc.org

202-741-1877

October 25, 2013

Port Authority of New York
Freedom of hrformation Officer
225 Park Ave South, fl 18
New York, NY 10003

RECORDS REQUEST

Dear Records Officer:

Pursuant to New York's Freedom of Information Law and the Federal Freedom of Information Act, I am
writing to request access to and copies of the following records:

• Documents related to the application of Lee M. Zeldin, former council of the Port Authority of
New York, including but not limited to recommendations, applications, resume(s), and other
background information

• Documents related to any reviews and other work-related performance assessments related to
his employment, pay raises, or promotions received by Lee M. Zeldin during his time of
employment at the Port Authority of New York

• Publically releasable portions of any personnel file kept on Lee M. Zeldin

I would request that when available these records be provided in electronic form. I agree to pay any
reasonable copying and postage fees of not more than $50. If the cost would be greater than this amount,
please notify me.

If you choose to deny this request in whole or part, please provide a written explanation for the denial
including a reference to the specific statutory exemption(s). As allowed by FOIA law, please provide all
portions of releasable material, even if there is redacted material on the page or record.

Please be in touch if I may provide any further information or clarification.

Sincerely,
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THE PORTAUTIAORMOF NY& NJ

FOl A.cIfniitistrator

November 26, 2013

Mr. Jamie Corey
Democratic Congressional Campaign Committee
499 South Capitol Street, S W Suite 403
Washington DC 20003

Re; Freedom of Information Reference No. 14381

Dear Mr. Corey

This is in response to your October 25, 2013 request, which has been processed under the Port
Authority's Freedom of Information Code (the "Code"), for copies of employment records
related to former Port Authority employee Lee M. Zeldin, including recommendations,
applications, and performance reviews.

Material responsive to your request and available under the Code can be found on the Port
Authority's website at http://www.paiiyi-ii.gov/corporate-iiiformation/foi/14'81-0 pdf. Paper
copies of the available records are available upon request.

Certain material responsive to your request is exempt from disclosure pursuant to exemption (1)
of the Code.

Please refer to the above FOI reference number in any future correspondence relating to your
request.

Daniel Dk_D ffy
FOI Administrator
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MEMORANDUM
Law Department
	

NY Litigation

To:	 Darrell Buchbinder

From:	 Lee Zeldin

Date:	 September 28, 2007

Subject:	 Resignation

CC:	 C. Hartwyk, J. Begley, A. Georges, M. Hannell, M. Lee

As per my resignation letter of September 20, 2007, 1 hereby resign as Counsel for
the Port Authority of New York and New Jersey effective today.

This is a well lead, experienced and professional team that I am leaving this
afternoon. Thank you for the invitation to be a part of this office. The history,
integrity and spirit throughout this organization will be my most lasting memory. It is
quite sad to be leaving the Port Authority this soon.

^f!'l



Lee M. Zeldin

Ex. 1

EXPERIENCE

Military Magistrate/Claims Attorney/Domestic Operational Law 	 Fort Bragg, NC
United States Arrny October 2006-Present
As magistrate, conducted pretrial confinement reviews and issued search and seizure
authorizations. Prepared and filed Magistrate's Conclusions justifying findings. As Chief of
Claims, supervised and reviewed work product of 9 personnel, including 2 attorneys. Authorized
payment of over $1 million worth of approved claims. Served as Fort Bragg's Subject Matter
Expert for all legal issues related to military response to domestic emergencies.

Federal Prosecutor	 Fort Braga, NC
United States Army May 2005-October 2006
Prosecuted 25 Court-Martials; all resulted in convictions, including highly contested maiming and
child pornography cases. Child pornography case involved extensive computer forensic
preparation and knowledge. Other cases involved drug dealers, larceny, wrongful appropriation,
assault, and domestic violence. Lead prosecutor for three Court-Martials which received
international media coverage. Sole prosecutor for unit with 5,500 soldiers. Drafted pleadings,
motions, supporting memoranda and discovery requests. Deployed to Iraq.

Attorney, Legal Assistance Division	 Fort Bragg, NC/Fort Huachuca, AZ
United States Army February 2004-April 2005
Advised hundreds of servicemembers, spouses, and retirees on legal issues to include divorces,
separations, contracts, wills and landlord-tenant law. Chief of tax center, prepared tax returns and
supervised staff of 15 tax preparers, Graduated Judge Advocate General Basic Course. Awarded
Army Commendation Medal.

Military Intelligence Officer 	 Fort Huachuca, AZ
United States Army September 2003-February 2004
Graduated from Military Intelligence Officer Basic Course. Trained to collect, process and
analyze intelligence data from numerous governmental agencies to include DOD, CIA, FBI and
NSA. Granted Top Secret Clearance by U.S, government.

Legislative Aide Albany, NY
New York State Senate December 1999-January 2002
Participated in meetings with legislators lobbyists; constituents and other legislative staff on
various issues under Senate consideration. Prepared bill packets for presentation by Senator.

EDUCATION

Albany Law School	 Albany, NY
Juris Doctor, 2003 August 2001- May 2003
Graduated college and law school in 5 years while completing ROTC program and earning U.S.
Army commission. Competitively selected for three year ROTC scholarship to law school.
Licensed to practice law in New York State.

State University of New York, Albany 	 Albany, NY
Bachelor of Arts, Political Science, 2001 	 August 1998- July 2001
Cum Laude



UNITED STATES
GOVERNMENT RESPONSE TO

V.	 DEFENSE MOTION TO SUPPRESS
(SUPPLEMENTAL)

SPC Justin GLASGOW
Delta Aviation Maintenance Company
82"d Aviation Brigade
82nd Airborne Division
Fort Bragg, North Carolina

MIRE 311 (SEARCH & SEIZURE)

16 September 2005

NATURE OF RESPONSE

This is a government response to a motion to suppress all images and videos
found on the computer seized from the accused's residence on 18 May 2005, as well
as all materials seized from his residence on 14 June 2005 and any statements made
by the accused during the 15 June 2005 interview with Detective Gregory Mills.

BURDEN OF PROOF AND STANDARD OF PROOF

The Government has the burden of proving by a preponderance of the evidence
that the evidence seized was not obtained as a result of an unlawful search or seizure
or that some other exception applies. MIL. R. Evil). 311(e)(1). Additionally, the
prosecution has the burden of establishing the admissibility of the statements in
question that are intended to be used at trial.

SUMMARY OF FACTS

The accused is assigned to Delta Aviation Maintenance Company, 82 nd Aviation
Brigade,-82"d Airborne Division, Fort_Bragg, North Carolina. He lives off post at 1549
Bingham Drive, Fayetteville, North Carolina. This residence is located within
Cumberland County. The accused lived in this residence alone until his sister, Kelly
Glasgow, moved into his house with her two children in January 2005 after separating
from her husband. The accused then began dating and became engaged to Thalia
Fornalski. She moved into the accused's home with her one child at the end of January
2005. Ms. Fornalski shared a room with the accused until he broke off the engagement.
She continued to stay in the home even after the breakup. Ms. Fornalski and Ms.
Glasgow remained in the home with the accused and contributed to the expenses until
late summer 2405. During this time, Ms. Fornalski began dating SPC Christopher Stein.
He stayed over at the accused's house with Ms. Fornalski on many occasions. They
are now engaged. Ms. Glasgow began dating a soldier named Adam Harris during the
time that she lived at the accused's house. He moved into the house and had his own



personal computer. His computer was networked with the accused's computer in that
they maintained a shared drive.

The accused owned a personal computer and allowed both his sister and Ms.
Fornalski to use it. They both knew a password to access the computer. As soon as
Ms. Glasgow started working on the computer, she always logged into her Yahoo
instant messenger. Other individuals used the accused's computer as well. SPC Stein
would only use the computer when Ms. Fornalski was present. Nobody had access to
the accused's yahoo account other then the accused.

On 11 May 2005, the accused created and saved pornographic files of children
under a personal folder on his computer. These files depicted young children being
digitally, anally, and vaginally penetrated and engaging in acts of sodomy. Almost all
the files were downloaded on Overnet. In this same folder were military related pictures
of the accused.

On 18 May 2005, Ms. Glasgow was searching the accused's computer for a
picture of a bomb to put on a website she had created for her company. At this time,
she found child pornography on the computer. When Ms. Glasgow viewed the files, she
became very upset and started deleting the files she found. Ms. Fornalski saw how
distraught Ms. Glasgow was but they decided not to delete anymore files. Ms. Fornalski
knew that the police would need to take this computer and search it. Ms. Glasgow then
contacted her mother for.advice. SPC Stein returned to the.house after his fiancee
called and she informed him of what happened. His MOS is 25U, Signal Support
Systems Specialist. Through his military experience in this MOS, SPC Stein knew that
the contents on the accused's computer were a serious crime. After 1700, he contacted
the Fayetteville Police Department and spoke with Officer Danvyn Hudson. He
informed Officer Hudson that his fiancee had found child pornography on his
roommate's computer. Officer Hudson understood from his conversation with SPC
Stein that there was an urgency to take the computer before the accused returned
home from work at which time the accused would erase the child pornography. Officer
Hudson then transferred the phone call to Detective Pamela Brewington of the
Fayetteville Police Department. Detective Brewington spoke with SPC Stein for 5-10
minutes. During this conversation, SPC Stein told Detective Brewington that he had five

pornography. He communicated to Detective Brewington that some of the pornography
depicted four to seven year-old children having sex with grown men. SPC Stein asked
Detective Brewington to take the computer and informed her that they would have to
come within the next twenty minutes. SPC Stein also stated that once the accused
returned home from work he would erase all the child pornography files. Deciding that
this formed the basis of exigent circumstances, Detective Brewington then arranged to
send an officer to the residence and seize the computer immediately. She would have
gone to the residence herself, but she was over twenty minutes away. Once Officer
Jennifer Geisenger was informed of the specifics of the situation and dispatched to the
house, Detective Brewington called SPC Stein back to inform him that an officer would
be at the house within fifteen minutes. After this phone call, SPC Stein and Ms.



Fornalski decided that they should leave the house because they were afraid of how he
would react once he returned home.

While Officer Geisenger was outside the residence of the accused she spoke
with SPC Stein and Ms. Fornalski. They told her where the computer was and Ms.
Fornalski described the child pornography in detail. The officer knew that the two
women who found the child pornography lived at the residence and she knew that the
computer was owned by the accused. She knew that SPC Stein was in the military
because he was in his Battle Dress Uniform (BDU). Ms. Glasgow sat on the couch and
drank a beer. The officer filled out a property receipt and left with the computer. She
then returned to the Fayetteville Police Department and placed the computer in the
evidence room.

The residence was located on a street in which the jurisdiction between
Fayetteville City and Cumberland County change depending on house number and
what side of the street the house is located on. This house later turned out to be
located in Cumberland County. Once this determination was made, Detective
Brewington informed Detective Gregory Mills of the Cumberland County Sheriffs Office
on 24 May 2005. She told Detective Mills about the phone call on 18 May 2005, and
how SPC Stein communicated there was only twenty minutes to pick up the computer,
and once the accused returned home he would erase the files from the computer.
Detective Mills was on vacation until 31 May 2005. On 3 June 2005, Detective Mills
picked up the computer and obtained a warrant to search the computer on 7 June 2005.

Detective Mills spoke with both Ms. Glasgow and Ms. Fornalski. Ms. Glasgow
told Detective Mills that she saw the accused download a file named "Hussyfan." Ms.
Fornalski confirmed this in her statements to Detective Mills on 19 July 2005. She said,
"Kelly told me that she had watched Justin download one of the files. I also saw the file
coming in." "Hussyfan" is a 9 minute, 55 second video, which begins with a nude,
prepubescent, white female child in an automobile. She is accompanied by a white
male wearing a white shirt and no pants. The child performs oral sex on the male.
There are several cuts in the video. One cut is of the child in the back seat of the
vehicle. The male subject digitally penetrated her anus and then digitally penetrated her
vagina. The male penetrates her vagina with his penis. The child strokes the male's
npnic with hpr hand_ The male outs his penis against the child's vagina and anus.
Then the male anally penetrates the girl's anus.

In the Affidavit of Probable Cause for the 7 June 2005 search warrant, Detective
Mills relied on information told to Detective Brewington by SPC Stein, his experience in
related cases, and the exigent circumstances of the seizure as some of the background
facts supporting the issuance of a search warrant. Two clerical errors were present on
the Affidavit. First, the computer was transferred to Detective Mills on 24 May 2005
instead of 3 May 2005. Second, the affidavit has the accused's name as Christopher
instead of Justin in one section.



Detective Mills searched the computer and found approximately 165
pornographic items on the accused's computer. After searching the computer,
Detective Mills determined that he needed to search the residence of the accused. This
second Affidavit for Probable Cause on 14 June 2005 contained the same error as the
first. When executing this search warrant, Detective Mills seized over 100 compact
disks, one roll of film, one disposable camera, six VHS tapes, one Dell Tower computer,
one Compaq Presario Tower computer, one Toshiba laptop computer, one Dell laptop
computer and one sheet of notebook paper with Ms. Glasgow s name on it followed by
what appears to be her login name and password for a website called "Hot or Not." "Hot
or Not" is a dating website that has in place a system for identifying and removing
"inappropriate" content in order to keepit clean. 	 -

On 15 June 2005, the accused voluntarily met with Detective Mills for an
interview. Detective Mills did not read the accused his rights because he was not in
custody. At no point was the questioning intense or aggressive in nature. At one point
of the interview, Detective Mills placed his hand on the forearm of the accused but did
not hold it. This is an interview technique used to reassure an interviewee and
encourage him or her that it is okay to keep talking. The accused admitted that maybe
he downloaded the child pornography inadvertently due to the nature of the Ovemet
program and tendency of its downloads to be mislabeled, but at no time did he do it
intentionally. The accused told Detective Mills that he was sorry and that the best he
could give him was a "definite maybe." At no point did Detective Mills restrict the
accused's ability to terminate the interview and leave. The interview lasted an hour, but
only because there was a twenty minute break when preparing to fingerprint the
accused.

WITNESS/EVIDENCE

Witnesses
1. Detective Pamela Brewington
2. Detective Gregory Mills
3. Officer Jennifer Geisenger
4. Officer Darwyn Hudson
5. Kelly Glasgow

7. Thalia Fornalski

Documentary Evidence
1. Summarized Transcript of Article 32 Investigation
2. Affidavit for Probable Cause dated 7 June 2005
3. Search Warrant dated 7 June 2005
4. Affidavit for Probable Cause dated 14 June 2005
5. Search Warrant dated 14 June 2005
6. Inventory of Items Seized Pursuant to 14 June 2005 search warrant
7. Incident/Investigation Report dated 18 May 2005 by Darwyn Hudson
8. Property Receipt dated 18 May 2005
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R,C.M. 905(b)(3)
MIL. R. EVID. 304
MIL, R. EVID. 305(h)(1)
MIL. R EVID. 311
MIL. R. EVID. 314
MIL. R. EVID. 315
MIL. R. EVID. 316
U.S. CONST. amend. IV

Aguilar v. Texas, 378 U.S. 108 (1964)
Spinelli v. United States, 393 U.S. 410 (1969)
Murray v. United States, 487 U.S. 533 (1988)
Nix v. Williams, 467 U.S. 431 (1984)
Segura v. United States, 468 U.S. 796 (1984)
Stansbury v. California, 511 U.S. 318 (1994)
California v. Beheler, 463 U.S. 1121 (1983)
United States v. Leon, 468 U.S. 897 (1984)
Illinois v. Gates, 462 U.S. 213 (1983)
Miranda v. Arizona, 384 U.S. 436 (1966)
United States v. Camanga, 38 M.J. 249 (C.M.A. 1993)
Wonq Sun v. United States, 371 U.S. 471 (1963)
United States v. Lopez, 35 M.J. 35 (C.M.A. 1992)
Oregon v. Mathiason, 429 U.S. 492 (1977)
United States v. Miller, 46 M.J. 80 (C.A.A.F. 1997)
Thompson v_. Keohane, 516 U.S. 99 (1995)
United States v. Mix, 35 M.J. 283 (C.M.A. 1992)
United States v. Place, 462 U.S. 696 (1983)
United States v. Tarazon, 989 F.2d 1045 (9 th Cir. 1993)
United States v. Kamsouk, 57 M.J. 282 (C.A.A.F. 2002)
United States v. Clow, 26 M.J. 176 (C.M.A. 1988)
United States v. Gallo, 55 M.J. 418 (C.A.A.F. 2001)
United States v. Jacobsen, 466 U.S. 109 (1984)
Washington v. Cotten, 75 Wn. App. 669 (1994)

Third- Party Consent To Seize The Property Of Another

A seizure of property occurs when "there is some meaningful interference with an
individual's possessory interests in that property." United States v. Jacobsen, 466 U.S.
109, 113 (1984). In the case of Washington v. Cotten, 75 Wn. App. 669 (1994), the
Court of Appeals of Washington ruled that "persons who do not own an item of property,
but who maintain common authority over the residence in which the property is located,
can consent to the seizure and removal of the item from the premises by law



enforcement officers if the items is suspected to be evidence of a crime." Id., at 685. In
that case, property was seized by FBI agents prior to obtaining the consent of the
accused's mother, a third-party.

Seizure Of The Accused's Computer On 18 May 2005

The defense acknowledges that proper consent to seize the computer excuses
any lack of probable cause and a warrant. The consent of the accused was not
required. The third party consent of SPC Stein, Ms. Fornalski or Ms. Glasgow would
have been sufficient. The defense asserts that at 1700 hours, if the accused refused to
consent, then the officer may have had exigent circumstances—but only if the officer
had been making a good faith effort to receive a warrant during the preceding five
hours. These facts are not accurate. The report was not even made until after 1700.

The defense correctly states that the government does not need probable cause
or a warrant when it obtains proper consent. M.R.E. 316(d)(2) states that property may
be seized with consent consistent with the requirements that apply to consensual
searches under M.R.E. 314(e)(2). The defense's motion cites United States v. Clow, 26
M.J. 176 (C.KA. 1988). Nowhere in this case does the court suggest, imply or hint that
third-party consent seizures are based on property rights. The only related holding is
that third-party consent searches are not based on property rights. Id., at 184. The
court does go on to say that even when a spouse validly consents to a warrantless
search of the marital residence, some courts have indicated that the consent may be
ineffective for a particular room or container as to which, "by agreement or
understanding," the consenting spouse does "not have access." Id., at 186. SPC
Glasgow permitted many individuals including visitors to his house to access his
computer. The Fourth Amendment protects only reasonable expectations of privacy;
and someone whose actions have created the appearance that another person is
authorized to consent to a search cannot properly assert an expectation of privacy when
the police act in reasonable reliance on that "apparent authority. Id., at 188. SPC
Glasgow did not have any reasonable expectation of privacy in both his house and his
computer. Those third parties that regularly used his computer were authorized to give
the Fayetteville Police Department authority to access it. After admitting that third party

- – consent searches are-not based on property-rights,-the-defense argues-that-the status
of property as jointly owned or owned in fee simple by a single person has relevance.
This directly contradicts the previous point. Property rights have no significance says
the court in Clow.

In United States v. Camanga, 38 M.J. 249 (C.M.A. 1993), the court held that CID
agents' consent search of a civilian apartment was valid where the tenant authorized
them to look for items stored there by the accused. Consent was given to Officer
Geisenger when SPC Stein and Ms. Fornalski, both of whom were staying in the house,
Ms. Fornalski for almost six months, told her the computer was inside and to take it.



Even if the court finds that proper consent was not given, the Fayetteville Police
Department had probable cause to seize the computer. In relying on informants, the
Supreme Court first established a two-pronged test in Aguilar v. Texas, 378 U.S. 108
(1964) and Spinelli v. United States, 393 U.S. 410 (1969). This test requires that an
informant's "veracity" or the reliability" of his information be established on the one
hand, and that his "basis of knowledge" be established on the other hand. In Illinois v.
Gates, 462 U.S. 213 (1983), the Supreme Court abandoned the "two pronged test" and
applied a "totality of the circumstances" test on informants. However, as pointed out by
the United States Court of Military Appeals in United States v. Mix, 35 M.J. 283 (C.M.A.
1992), the tests from Aguilar and Spinelli are "still active" and that "while the Aguilar-
Spinelli test had been rejected, it is still highly relevant." Mix at 287.

In Gates, the weakness in the informant tip was its anonymity and lack of proven
reliability of the informant. In this case, the Fayetteville Police Department had probable
cause to seize the computer of the accused. SPC Stein informed Officer Hudson,
Detective Brewington and Officer Geisenger of the child pornography on the computer.
The description given to Detective Brewington included the details of a four to seven
year-old female having sex with a grown man.

The defense points out that it is a factor to consider that the Fayetteville Police
Department were not aware, and thus could not consider the fact that SPC Stein was in
the military in determining his reliability. The government agrees with defense that it is
a factor whether or not the Fayetteville Police Department was aware that SPC Stein
was in the military. In fact, SPC Stein was in his Battle Dress Uniform (BDUs) when
Officer Geisenger met him at the residence on 18 May 2005.

The defense wrongfully asserts that the Fayetteville Police Department relied
entirely upon one informant, SPC Stein, to gather information to support probable
cause. In fact, prior to the seizure, Ms. Fornalski communicated to Officer Geisenger
that she had personally viewed the files on the computer. She corroborated SPC
Stein's allegation by also providing details as to the contents of the files.

In United States v. Lopez, 35 M.J. 35, 38 (C.M.A. 1992), timeliness is considered
as a factor in determining whether probable cause exists. The seizure was timely in
that Ms. Glasgow and Ms. Fornalski had viewed the files earlier that day.

Even if the officer had probable cause to believe the computer contained child
pornography, he was still required to get a warrant prior to seizing the item unless an
exception to the warrant requirement existed. In this case, exigent circumstances
existed to cause the Fayetteville Police Department to seize the computer prior to
obtaining a search warrant. The defense wrongfully states that Officer Geisenger
arrived at the residence at 1200 hours on 18 May 2005. Timing is one of the primary
reasons why exigent circumstances existed in this case. The accused usually gets off
work at 1700. In this case, the Fayetteville Police Department was on the phone with
SPC Stein after 1700. The time of the police report taking during the phone



conversation is 1728. This corroborates the explanation of facts by the officers and
detectives of the Fayetteville Police Department. The accused could have been home
at any minute. In addition, SPC Stein informed Detective Brewington that he was
leaving in twenty minutes and if they were going to come get the computer they needed
it done now. Additionally, SPC Stein communicated his common sense understanding
that once the accused returned home and found out what had recently transpired he
would erase all of the child pornography from the computer and the evidence could be
lost. Defense relies on facts that are simply untrue regarding this phone call. Detective
Brewington herself would have come to pick up the computer but SPC Stein made it so
urgent that the police get to the house within the next twenty minutes that Detective
Brewington had to send an officer that was actually within twenty minutes of the house.

The defense relies on a Ninth Circuit Court opinion, United States v. Tarazon,
989 F.2d 1045, 1049 (9 1h Cir. 1993), as their primary case law in arguing that no exigent
circumstances exist in this case. Contrary to the Tarazon case, in this case, the
Fayetteville Police Department was not speculating as to the presence of evidence on
the premises or the danger of destruction. Multiple sources who were very close to the
accused expressed their knowledge of presence of evidence on the premises and
concern for the danger of destruction once the accused returned home at any moment.
Due to the fact that there was insufficient time to obtain a warrant, the Fayetteville
Police Department was forced to act on the exigent circumstances. The Government
strongly refutes any allegation that the existence of exigent circumstances was created
after the seizure as a means to explain the absence of a warrant. Detective Brewington
identified that exigent circumstances existed while she was on the phone with SPC
Stein prior to dispatching Officer Geisenger to seize the computer.

The defense also states that Detective Mills recognized that the seizure made by
the Fayetteville Police Department on 18 May 2005 had serious problems. However,
Detective Mills not only agrees that there were no serious problems with the seizure, but
asserts that this is the manner in which he would have confronted this exact situation.

The defense asserts that there is an issue with lack of jurisdiction in that a police
officer can lose the power he might have to seize property and then should be viewed
as an ordinary individual. The Government was unable to find any law, policy, guideline
or law review article -to- suggest that a_police officer 'has _no_power_and should be viewed
as an ordinary individual when seizing property outside his or her jurisdiction.

Defense argues that probable cause would not exist if the misleading or false
information was extracted. In this case, the only two errors with the Affidavit for
Probable Cause is that the date of the search is 3 May 2005 instead of 18 May 2005,
and the accused's first name is Christopher instead of Justin. These minor errors do
not mean there exists a "knowing or reckless falsity" as discussed in United States v.



Leon, 468 U.S. 898, 914 (1984). In that case, the court was referring to substantive
errors at the heart of what creates the probable cause for the search. The minor clerical
errors in this case would, if fixed, only further support the issuance of a search warrant.
Ms. Glasgow's present day assertion that she did not personally observe Justin
downloading the file "Hussyfan" is not consistent with her earlier statements to Detective
Mills. Even if she did not personally observe the downloading of this file, her statement
to Detective Mills can be added to the Affidavit for Probable Cause. At no time was
Detective Mills trying to act unprofessionally to deceive a Magistrate. He was
reasonably relying on the earlier statement of Ms. Glasgow, as well as other evidence.

Defense further argues that because the Cumberland County Sheriffs Office
articulates the exigent circumstances on the Affidavit for Probable Cause, there was a
problem with the original seizure. The Government cannot make sense of this
contention by, the defense. A seizure under exigent circumstances does not amount to
problems with that seizure. On the contrary, it is legal and clearly outlined in Military
Rules of Evidence 315(g).

Admissible Statement Of Accused To Detective Mills On 15 June 2005

In Oregon v. Mathiason, 429 U.S. 498 (1977), a police officer contacted a
suspect after a burglary victim identified him. During the thirty minute interview, the
suspect admitted his guilt. He was then allowed to leave. The United States Supreme
Court held that the questioning was not custodial because there was "no indication that
the questioning took place in a context where (the suspect's) freedom was restricted in
any way." Id., at 495. In that case, the Court noted that the suspect had come
voluntarily to the police station, that he was informed that he was not under arrest, and
that he was allowed to leave at the end of the interview. Id. That case is similar to the
case at hand in that both accused were suspected of a crime and voluntarily
participated in questioning. The defense admits that an interrogation can be non-
custodial even if the officer did not specifically tell the suspect he was free to leave at
any time. United States v. Miller, 46 M.J. 80 (C.A.A.F. 1997). SPC Glasgow's freedom
was not restricted in any way. He was not under arrest and was allowed to leave at the
end of the interview. Even in California v. Beheler, 463 U.S. 1121 (1983), the Court
held that an interview of a suspect who had been drinking earlier in the day, was
emotionally distraught, well known to the police, and who knew as a parolee that it was
important to cooperate with the police, could be used against him at trial. Id., at 1124-
1125. The defense relies on a dissent in Mathiason and states that Detective Mills
circumvented Miranda v. Arizona, 384 U.S. 436 (1966), by "deliberately postponing the
official 'arrest' and giving of Mirandg warnings until the necessary incriminating
statements have been obtained." Mathiason at 499. The accused in this case was not
arrested once the incriminating statements were obtained. The accused was arrested
weeks later on 7 July 2005.



In Stansbury v. California, 511 U.S. 318 (1994) (per curiam), the Court held that
"the initial determination of custody depends on the objective circumstances of the
interrogation, not on the subjective views harbored by either the interrogating officers or
the person being questioned." Id., at 323. Courts must examine "all of the
circumstances surrounding the interrogation" and determine "how a reasonable person
in the position of the individual being questioned would gauge the breadth of his or her
freedom of action." Id., at 322, 325. Finally, in Thompson v. Keohane, 516 U.S. 99
(1995), the following description of Miranda custody was offered:

Two discrete inquiries are essential to the determination: first, what
were the circumstances surrounding the interrogation; and second,
given those circumstances, would a reasonable person have felt he or
she was not at liberty to terminate the interrogation and leave. Once
the scene is set and the players' lines and actions are reconstructed,
the court must apply an objective test to resolve the ultimate inquiry:
was there a formal arrest or restraint on freedom of movement of the
degree associated with a formal arrest. Thompson at 112.

SPC Glasgow's freedom of movement was never restricted in any manner. Unlike
defense counsel's assertion that Detective Mills held the forearm of the accused and
blocked exit to the door, the only physical touching or anticipated touching was in the
form of an interview technique used for comforting interviewees rather than intimidating
them. When Detective Mills placed his hand on the forearm of the accused it was not
an act of aggression. Defense contends that this was the "more intense portion of the
questioning," but that is only due to the fact that the accused was starting to take
responsibility for the child pornography on his computer.

Military Rules of Evidence 305(h)(1) relates to nonmilitary interrogations. "When
a person subject to the code is interrogated by an official or agent of the United States,
of the District of Columbia, or of a State, Commonwealth, or possession of the United
States, or any political subdivision of such a State, Commonwealth, or possession, and
such official or agent is not required to give warning under subdivision (c), the person's
entitlement to rights warnings, and the validity of any waiver of applicable rights shall be
determined by the principles of law generally recognized in the trial of criminal cases in
the United_States District Courts involving _similar interrogations ...... In this _case, the _
accused was interviewed by Detective Mills who works for the Cumberland County
Sheriffs Office. If any rights warning would have been required, in this case it would
have only been the warning provided for others by Miranda.

An additional consideration is that "[t]he exclusionary rule is neither intended nor
able to "cure the invasion of the defendant's rights which he has already suffered."
United States v. Leon, 468 U.S. 897, 906 (1984). Even if SPC Glasgow made his
statement after an illegal seizure, the harm of an illegal seizure had already been done
and the statement made by the accused was a separate and distinct matter. The
statement is able to stand alone as a voluntary statement of the accused and thus does
not fall under the "fruit of the poisonous tree" doctrine.

10



RELIEF REQUESTED

The Government respectfully requests that the military judge rule that the
evidence seized was obtained as a result of a IpWful seizure based on consent, and in
the alternative, that the exigent circumstances exception applied to the search, thus,
making the evidence admissible. The Government further requests that the military
judge rule that the subsequent searches of the computer and the residence were lawful
searches based on probable cause and warrants were issued, and the statements
made by the accused to Detective Mills are admissible.

LFF M. Zeldin
CPT, JA
Trlal Counsel

I certify that a copy of this response was served on the court and the Defense on
16 September 2005.'
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CPT Zeldin is the most dedicated military attorney I have worked with to date, in his service to Soldiers with le
assistance needs. He came to this office after completing the Judge Advocate Basic Officers Course in September,
2004, and commenced his first assignment as a military attorney in Legal Assistance. Almost immediately, he
began challenging those that had perpetrated an injustice upon Soldiers to account for the inequity. Used car sales
scams, near-usurious interest rate deals, and threatening bill collectors became, his passion. RuTesearched
consumer protection regulations, sought advice and assistance from senior attorneys, and made contact with other
governmental or business entities, in his efforts to fashion remedies for Soldiers victimized by predatory practices.
CPT Zeldin urged a greater resort to the Armed Forces Disciplinary Control Board as a resource to help protect
Soldiers from unorthodox or unethical practices, and actually coordinated a referral to the Board on Sit 	 two
occasions. Through his imitative and coordination, the Better Business Bureau of Tucson, Arizona, is creating a
pilot program inpreventive law to present to Soldiers on Fort Husehuca. He is enthusiastic in the pursuit of his
legal assistance it 	 and readily looks for additional challenges. He is also equally energetic in honing his

DO	
military soldier skills. He is involved in all unit training ac 'vities,

 

and	 le on leave, volunteered to
teach military akiUs to junior ROTC students. Most recently, CPT Zeldin was trusted to make application for this
office for the Chi e£ of Staff Award for Excellence in Legal Assistance. He did not disappoint as his thoroughness,
t meliness, and zeal resulted n a most compet five packet being prepared, In his short tenure, his talents have
brought him laudatory comments from clients, attorneys, and his military brethren.

Potenial is boundless. Select him immediately for CVI and promote this officer.

a IDENnFYANYUNWUE PROFESSIONAL "LLS ORAREASOF "PERDSROF VALUETO THEARMYTHATTHISOFTICER NONUSERS, FOR ARW OOMPEDTWE CATE00RY CKTHROUGH
LTC. MHO IND IRATE A POTENDAL CAREER FIELD FO R FUTURE EERNCE

His knowledge of general soldier skills, intelligence activities and structure, and military command qualify him for
assignment as a brigade legal advisor or trial counsel.

PART VI • NnERMEDIATE RATER

PARTVII .SENIOR RATER
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b. POTENMLCOMPARED WRH OFFICERS aCOMMENTON PERFOftMANCEROTENDAL
SENIOR RATED IN SAME GRADE (OVERPNNWFG A truly motivated and outstanding JAG officer. CPT Zeldin quickly became known
BY nM

HOOA COWANSON OF THE SENIOR as a zealous advocate for his clients and a staunch protector of Soldiers being taken
RATER'S PROFILE AND BOX CHECK AT advantage of by unsavory business practices. Routinely his clients have commentedTHE TIME THIS REPORT PROCESSED

On his dedication and thoroughness to their ease. Additionally, his enthusiam and
energy for new challenges is unmatched in this office. CPT Zeldin alwaysNO BOX CHECK

I---	 -	 -	 -
endeavors to meet the Soldier-lawyer standard and constantly seeks more
responslity.-IIisvoluntee::ngandselectionto-leaveFortI3uachueaearlytofill-a--

Doi CPT zELDm LEE M
093648741

badly needed vacancy at the S2d Airborne Division demonstrates his quality and my
belief in his abilities. The JAG Corps needs more officers like CPT Zeldin. A must

SRATOCODYTIMOTHYd select for CVI, and promotion,
319602809 -

DATE:20090303

TOTAL RATINGS: d LISTS FUTURE ASSIGNMENTS FOR WHICH WIG OFFICER IS REST SUM. FOR ARMY COMPEnTAID CATEGORY CPT THROUGH LTC,
ALSO INDICATEA POTENTIAL CAREER MELD FOR FUTURE SERVICE

RATINGS THIS OFFICER:
Trial Counsel, Operational Law; AdmmlSb'ative Law
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Provide comprehensive legal advice to commanders of the 82nd Airborne Division regarding UCNU actions,
non-judicLat punishment, administrative separations, administrative and fiscal law, and operational law.
Specifically, provide accurate and timely legal advice on all subjects to the commanders of the 325th Airborne
Infantry Regiment and 82nd Paratrooper Support Battalion. Represent-the United States in courts-martial and
administrative proceedings. Provide training on military justice, rules of engagement, ethics, and the law of war.
Woxk closely with military and civilian law enforcement agencies and prosecutors. Be prepared to deploy with
brigade task force anywhere in the world within 18 hours. Maintain physical fitness and airborne proficiency.
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CPT Zeldin ' s enthusiasm to learn, improve, and teach, in the office and courtroom, sets him apart as a top
Captain in the JAG Corps.. He used his exemplary skills as a litigator to secure favorable results for the
government in 14 courts-martial, two of them contested, and 5 administrative separation boards - the most casesin 	 office during the rating period: He was the lead trial counsel in a maiming case in which a panel sentenced
the accused to the maximum punishment allowable under the IJCMJ, Despite his own heavy workload, Lee
constantly offered, assistance to other trial counsels and to the Chief, Military Justice in drafting and preparing
actions for the Commanding General. Lee effortlessly assumed his position as the trial counsel for 2nd Brigade
(325th Airborne Infantry Regiment) and 82nd Paratrooper Support Battalion. His commanders immediately
recognized that he was not only a superior officer, but appreciated his intellect, frankness and sense of humor.
When a large part of the Division deployed to Louisiana for hurricane relief operations, Lee stepped in and easily

increase in hismanaged a significant	 caseload - covering down for three trial counsels, Despite the demanding
job of being a trial counsel, Lee found the time to display his athleticism by coaching the installation JAG
intramural softball team and participating in the JAG intramural basketball team. His unquestioned dedication to
the mission, invaluable gift of common sense, and keen knowledge of the law, ensure his success in all future
endeavors. Lee is a natural leader with an infectious positive attitude, and is developing into a candidate for
assignment as a Division Chief. Promote to Major early. Send him to the Graduate Course early.
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CPT Lee Zeldin is an outstanding and energetic young officer. His positive attitude is contagious and he is
always the fastperson to volunteer for the tough assignment or help a fellow attorney with a board or
court-martial. CPT Zeldin ' s research and advocacy skills are amazing. A trusted advisor and force multiplier,
no matter how intricate the legal issue, CPT Zeldin is an enabler, always finding and giving the answer that his
commanders canunderstand. After the 2nd BCT, make CPT Zeldin a Chief at a Division Office. Select CPT
Zeldin for tough assignments and he will the to the challenge.
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CPT Lee Zeldin is a truly outstanding criminal proseeutovand legal advisor for the
HODA COMPARISON OF THE SENIOR 82nd Airborne Division ' s 325th Airborne Infantry Regiment,-,one of Lfiykndot•
RATERS PROFILE AND BDxCHECKAT
THE TIME THIS REPORT PROCESSED

'ofdemandin	 sitions. With a keen understandin of the Arm mission and his roleg	 unders tanding
 it, Lee quicklyekly demonstrated that he was more than 	 trial lawyer. With•.greaY

foresight and initiative, he proactively assisted commanders in enforcing and
voeoxcHECx

--- —	 -------- Paratroopers in abiding Lay the UCMJ. and-punitive - policies, -ra{her -thad'aim ly-- -- -
punishing violations. He thereby preserved our most valuable asset—train	 and
ready Paratroopers. Yet, when necessary, Lee is an extraordinary litigator, adeptRRCPTZELOIN LEE M

053648741 at distilling a case to its most important facts andtshnplycommunicating the
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.

essence of the case to the judge and panel, Ready riow ' for leadership roles, CPT
070B09271 Zeldin is a must select for promotion and the Graduate Course at the earliest

DATE: 20000822 opportunity.
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Fort Bragg, NC 28310

PAU 1.1-BUTY GUMPTION

.. mNNCIpN. ourvTnu Legal Assistance Attorney 	 b. wRmox AbmgR 27ASP
o.YlawNDANT Pana AwREafwwnmNS. Riga RavwmrvaeAwal nan	 •
Counsels, advises and advocates on •a wide variety of complex legal matters to over 14,000 Paratroopers of the
82nd Airborne Division, their families, and the greater Fayetteville retiree population, Ensures command
readiness and deployability of the Division within 18 hours of notification by preparing wills and powers of
attorney, Resolves factual and legal disputes by representing members of this Army community on a wide variety
of consumer, property, domestic relations, estate, tort, insurance, criminal and tax law issues, Drafts documents
and negotiates on behalf of clients with governmental agencies, businesses, military authorities, and opposing.
counsel, by preparing correspondence, separation agreements, and other written instruments advocating on behalf
of clients. Maintairs airborne proficiency and conducts airborne operations,
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a. EVALUATE TIM W VMO ORMCW$PBIfONdAFKf COPIES THE HATING FORMS ANC HOSING POTENTIAL FOR PROMOTION

OUTSTANDING PERFORMANCE,	 Q SATISFACTORY PERFORMANCE,F	 OTHER®
1:1

UNSAT
MUST PROMOTE
	 PROMOTEORMANCE,

b0 NOT PROMOTE
	

M/__
C. COMMENT ON BPEgpCASKFI	 OF THE PERFORMANCE AND PNG NDAL FOR PROMOTION. FROM TO PARTRL OA FORM N7NAN0 PANT IVe.4, AM,. GO FOAM 67.0-1.

An excellent performance by CPT Lee Zeldin. Lee arrived to our office in January 2065 and immediately made
huge contributions by implementing some of his terrific and creative ideas for improving our practice
procedures. Specifically, Lee helped develop a superior method for in-processing clients to our office, He
reduced our two page client survey to one; drafted a professional responsibility disclaimer for our clients to
review upon arrival, which helped reduce the amount of time our attorneys had to spend explaining these
concepts to our clients; and developed a questionnaire that reduced to writing the initial gDeadens asked by our
front desk, which ensured much needed .information was passed along to the attorney and relieved the front desk
of huge in-processing burden, .CPT Zeldin's contributions did not stop there; he also worked closely with CPT

- Jones on editing the information on our new web page, represented over two hundred clients, developed a
GOMR rebuttal example to be used by our office for all GOMR rebuttal cases, worked closely with me to
develop an office smartbook, taught an OPD session on the legal issues raised by conscientious ob .ectors, and
took the initiative to organize an office softball team. Lee is an exceptional officer with a tremert%us amount of
potential.	 .,.

e,Op£N11PY ANY BRIDGE PiWFESfl gYgl SKI" DN AREAS OF EXPERTAR OF VALUE TO TOE ARMY THAT 11119 OFFICER POSIMS.ES. FOR ARMY OOMPETONE CATEGORY Cn7HR000H

LTG, FORD INDICATE AP0TINTON. "PROM NftO FOR WNGF RMIC5.

PARTVI-INTERME1NATE RATER

PART VII 4ENIOR RAUH

n EVALUATE TIM PATER OFRCER'S PROMOTION POTENTIAL TO THE NOT MOHEP OPEN	 1[v.01 IMM	 la	 .M[uGIN W. pad.
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b,	 AL COMPARED WHH	 3TED IN	 INTER
PATER W SAME OPAOE IOVFAPPINTFD NY OM	 '

OM	

CPT Lee Zeldin performed brilliantly and selflessly 1n his first mondls In the
HODA COMPARISON OF THESENIOR	 Division. Assigned to the 82nd to be a Trial Counsel, he was instead utilized to
BAYER'S PROFILE AND 

BOX CHEGKAT fill a void in Legal Assistance. Rather than show disappointment, Lee quicklyTHE TIME THIS REPORT PROCESSED	 g	 PP	 4	 Y
focused  on the mission at hand and utilized his tremendous legal research, writing

NO BOX CHECK	 and advoeac	 skills to obtain outstanding results for his Paratrooper-clients and to
clear a backlog of cases. Lee also displayed a high degree of motivation and
contagious embnsiasm- for-all -that did-and, all that he learned, which-helped to____.

RO:cPrzRLIAN LEEM	 build esprit among all his peers and a cohesive Legal Assistance team. CPT
0 SUB741	 Zeldin has unlimited potential for success in the JAG Corps and is an absolute

SR: LTC BERG STEPHEN J	 must select for CV] and the most challenging assignments.
470MPc71

DATE: 20060124

TOTAL RATINGS:tl.Us,3FUNRE A.PKINMENTS FOP WHINITHR OFFICER IN DART INTER, FOR ARMY COMPETCIVE CATEGORY CPFTHROUIN LTC.
ALSO "'CATO A POTENTIAL CAREER ERIC FOR R1NGE SERVICE.

RATINGS THIS OFFICER:	 -

Trial Counsel; Administrative Law Attomey; JA for a Brigade Combat Team

OA FORM 67-9,DEC 2004(Reverse)
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Lee M. Zeldin

Ex. 1

I submit the following three names as references in support of my application:

1) COL Stephen Berg, Chief of Personnel, Plans and Training Office of U.S. Army JAG
Corps, 703-588-6772

2) COL W. Renn Gade, Staff Judge Advocate, Fort Bragg, North Carolina, 703-588-0137
3) CPT Susan Kim, Chief of Military Justice, 82nd Airborne Division, Fort Bragg, North

Carolina, 910-797-4846

Sincerely,

Lee M. 'Zeldin



Lee M. Zeldin

EK

EXPERIENCE

Military Magistrate/Claims Attorney/Domestic Operational Law 	 Fort Bragg, NC
United States Army October 2006-Present
As magistrate, conducted pretrial confinement reviews and issued search and seizure
authorizations. Prepared and filed Magistrate's Conclusions justifying findings. As Chief of
Claims, supervised and reviewed work product of 9 personnel, including 2 attorneys. Authorized
payment of over $1 million worth of approved claims. Served as Fort Bragg's Subject Matter
Expert for all legal issues related to military response to domestic emergencies.

Federal Prosecutor	 Fort Bragg, NC
United States Army May 2005-October 2006
Prosecuted 25 Court-Martials; all resulted in convictions, including highly contested malming and
child pornography cases. Child pornography case involved extensive computer forensic
preparation and knowledge. Other cases involved drug dealers, larceny, wrongful appropriation,
assault, and domestic violence. Lead prosecutor for three Court-Martials which received
international media coverage. Sole prosecutor for unit with 5,500 soldiers. Drafted pleadings,
motions, supporting memoranda and discovery requests: Deployed to Iraq.

Attorney, Legal Assistance Division	 Fort Bragg, NC/Fort Huachuca, AZ
United States Army February 2004-April 2005
Advised hundreds of servicemembers, spouses, and retirees on legal issues to include divorces,
separations, contracts, wills and landlord-tenant law. Chief of tax center, prepared tax returns and
supervised staff of 15 tax preparers. Graduated Judge Advocate General Basic Course, Awarded
Army Commendation Medal.

Military Intelligence Officer 	 Fort Huachuca, AZ
United States Army September 2003-February 2004
Graduated from Military Intelligence Officer Basic Course. Trained to collect, process and
analyze intelligence data from numerous governmental agencies to include DOD, CIA, FBI and
NSA. Granted Top Secret Clearance by U.S. government.

Legislative Aide	 Albany, NY
New York State Senate

	

	 December 1999-January 2002
Particiaated in meetintzs with le gislators, lobbvists, constituents and other legislative staff on

bill packets for presentation by Senator.

EDUCATION

Albany Law School 	 Albany, NY
duns Doctor, 2003 August 2001- May 2003
Graduated college and law school in 5 years while completing ROTC program and eaming U.S.
Army commission. Competitively selected for three year ROTC scholarship to law school.
Licensed to practice law in New York State.

State University of New York, Albany. 	 Albany, NY
Bachelor ofArts, Political Science, 2001 	 August 1998- July 2001
Cum Laude
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CPf '	 003
EX " 1 (yyyl'MMOS 

20110530
7a" PLACE OF ENTRY INTO ACTIVE DUTY b. HOME OF RECORD AT TIME OF ENTRY (City and state, orcomphart address iflmotbn)
SRXRLEY, NEW YORK -

Ex. 1
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001f9HQABN CORPS FC _ FORT BRAG_G, NC 26310-5000
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CHILEAN PARACHUTIST BADGE/ /MERITORIOUS SERVICE
year completed)

JUDGE ADVOCATE OFFICER BASIC COURSE,	 7.2 WEEKS,
MEDAL//ARMY COMMENDATION MEDAL//ARMY 2004//MILITARY INTELLIGENCE OFFICER BASTC
ACHIEVEMENT MEDAL, (2ND AWARD)/ /GLOBAL WAR ON COURSE,	 19 WEEKS, 2004//NOTHING FOLLOWS
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09/2912007 0	 TER Resignation
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Employee	 EmplID: 44732
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Code Dean	 Plan Grade Rate	 ID	 Doss

1900 Atty	 0	 99	 $78,000.od 639 LAW

1900 Ally	 B	 99	 $78,000.00 039 LAW

QRo--I to Search }

lrttps://peoplesof.panynj.gov/servlets/ictientsciTlet/hr83pr/?ICType=Panel&Menu=ADML_ 10/4/2007


