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THE PORT AUTHORITY OF NY & NJ

FO! Administrator

February 1, 2013

Mr. Michael Burke
Port of Seattle
P.O. Box 1209
Seattle, WA 98111

Re: Freedom of Information Reference No. 13700

Dear Mr. Burke:

This is a response to your January 14, 2013 request, which has been processed under the Port
Authority’s Freedom of Information Code (the “Code”), for a copy of the recently amended lease

with FAPS.

Material responsive to your request and available under the Code can be found on the Port
Authority’s website at http://www.panynj. gov/corporate-information/foi/ 13700-LPA. . pdf.

Certain material responsive to your request is exempt from disclosure pursuant to exemptions (1)
and (4) of the Code.

Please refer to the above FOI reference number in any future correspondence relating to your
request.

Very truly yours,

s ;"‘,'./ i /,f Fa O mt e
Ann L. Qureshi
FOI Administrator

225 Park Avenue South
New York , NY 10003 “
T: 212435 3642 F: 212 435 7555



Lease No. LPN-309
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THE PORT AUTHORITY OF
NEW YORK BAND NEW JERSEY

INC.
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Dated as of: Octcber 1, 2010
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Lease No. L-DPN-309

THIS AGREEMENT OF LEASE (this “Agreement” or “Lease”), made
as of October 1, 2010, by and between THE PORT AUTHORITY OF NEW
YORK AND NEW JERSEY (hereinafter called “the Port Authority”), a
body corporate and politic created by Compact between the States
of New Jersey and New York, with the c¢onsent of the Congress of
the United States of America, and having an office and place of
business at 225 Park Avenue South, New York, New York 10003; and
FAPS, INC., a New Jersey corporation (hereinafter called "the
Lesgee”) with an office and place of business at 371 Craneway
Street, Port Newark, Newark, New Jersey 07114, whogzge
representative is Gary LoRue, President, or such authorized
person as may be designated by the Lessee to the Port Authority.

WITNESSETH, THAT:

The Port Authority and the Lessee, for and in consideraticon
of the covenants and agreements hereinafter contained, hereby
agree as follows:

Section 1. Background

(a} Effective as of June 1, 2009, the Port Authority and
the Lessee entered into that certain Agreement of Lease L-PN-293
(*Lease 283)", which Lease 293 terminated and replaced three
prior leases, Agreement Number L-PN-265, dated December 1, 2000
("Lease 265"), Agreement Number L-PN-266, dated December 1, 2000
(*Lease 266"), and Agreement Number L-PN-291, dated February 15,
2009 {"Lease 291"}, for certain premises (the “Lease 293
Premises”) located at Port Newark {(hereinafter called the
“Facility”), on the north side of the Port Newark Channel (“Port
Newark North”) and on the south side of the Port Newark Channel
{“Port Newark Southv).

{(b) Pursuant to a Surrender and Termination Agreement (the
“Surrender Agreement”) of even date herewith, the Port Authority
and the Lessee have agreed to: (i) the termination of Lease 293,
and (ii) the surrender of certain portions of the Lease 293
Premises. The parties have further agreed that those portions
of the Lease 293 Premises that were not surrendered in
accordance with the Surrender Agreement shall be the premises
that are the subject of this Lease as more particularly set
forth on “Exhibit A," attached heretoc and made a part herecfE
(the “Premises”), and the terminal space that is the subject of
the Operating Agreement (as hereinafter defined)}, also as more
particularly set forth on “Exhibit A* attached hereto.
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(e) Simultaneously with the execution of this Lease an
pursuant tec the Surrendar Agreement, the Lessee iz gurrendering
the following space located in the Lease 293 Premises:
approximately 96.84 acres shown on “Exhibit A” attached hereto
and as such term is defined in the Surrender Agreement (the
“Surrendered Premises”).

(f) &As set forth on “Exhibit A", the Premises, the Lessee
will retain the following space: (i} Parcel 5 ({alsc known as
PAPS Lots E & L), consisting of approximately 75.04 acres and
including the two (2) eastern sections of Building 263 and its
surrounding open area; (ii) Parcel 8 (also knowrn as FAPS Lot D),
consisting of approximately 15.09 acres; (iii) the eastern half
cof Parcel 4 (also known as FAPS Lot 8), ceonsgisting of
approximately 13.61 acres; and (iv) Building 371, with the
associated open area, consisting of approximately 10,514 square
feet, said premises being more particularly defined in Section
1A, subsection {a) below.

{g) Simultaneously with the execution of this Lease, the
Port Authority and the Lessee have agreed to enter into a
Railroad Operating Agreement governing the use of certain
railroad tracks and related terminal area shown on "“Exhibit A~
(the “Operating Agreement”).

Section 1A. Letting

{a} Subject tc and in accordance with the terms and
conditions of this Agreement, the Port Authority hereby lets to
the Lessee and the Lessee hereby hires and takes from the Port
Authority, at Port Newark, in the City of Newark, in the County
of Essex and the State of New Jersey, the following: One Hundred
Three and Ninety-Eight/One Hundredths (103.9%8) acres as marked
in checkered hatching on “Exhibit A", together with the
buildings, structures, fixtures, improvements and other
property, if any, of the Port Authority located or to be located
or constructed therein or thereon, and buildings, structures,
fixtures, improvements and other property of the Port Authority
being hereinafter collectively called “the Premises”. The
parties agree that the Premises constitute non-residential
property.

(b) Nothing contained in this Agreement shall grant to the
Lessee any rights whatscever in the air space above the roof of
any building or buildings or portion of any building or
buildings, if any are included in the Premises (except to the
extent required in either case for the performance of any of the
obligations of the Lessee hereunder, including the installation
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and operation o¢f information technolegy communications and
security systems), or more than twenty (20) feet above the
present ground level of any open area included in the Premises
(except to the extent reqguired for the installation and
operation of information technology communications and security
systems) .

Section 2. Term; Lease Commencement Date

The term of the letting under this Agreement shall commence
at 12:01 o’clock A.M. as of OQOctober 1, 2010 (the ™“Lease
Commencement Date”) and shall expire if not sooner terminated,
at 11:59 o’clock P.M on December 31, 2019 (the “Term”}.

Section 3. Basic Rental

(a) Beginning on the Lease Commencement Date, the Lessee
shall pay a basic rental to the Port Authority at the annual
rate of Six Millicn One Hundred Fifty Nine Thousand Nine Hundred
Forty Two and 00/100 Dollars (56,159,942.00) for the entire
Premises, payable in advance on the first day of each calendar
month in equal monthly installments of Five Hundred Thirteen
Thousand Three Hundred Twenty Eight and 00/100 Dollars
($513,328.00), representing a rate of One Dollar and Thirty Six
Cents ($1.36) per sguare foot (the “Basic Rental”). Commencing
January 11, 2012, the Basic Rental set forth in this Section
shall be adjusted during the Term under this Agreement only in
accordance with the provisicens of paragraph (b) of Section 4
hereof.

(b) This Lease 1s a triple net lease, and, except as
expressly provided to the contrary in this Lease, the Lessee
shall pay any and all costs, charges, and other expenses of
every character and nature, foreseen or unforeseen, whether
currently 1in existence or enacted at a future date, for the
payment of which the Port Authority or the Lessee 1is or shall
become liable by reason of its respective estate, right, title
or interest in the Premises, or which are connected with or
arise out of the possession, use, occupancy, maintenance,
addition to, repair of or construction on the Premises,
including, without limitation, those specifically referred to in
this Lease; provided, however, that Lessee shall not be liable
for the repair, maintenance or upgrade of any underground
utilities.

(<) The Lessee further agrees to pay promptly upon demand
as Basic Rental any user fees and/or security fees imposed by
the Port Authority pursuant to the Rules and Regulations (as
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hereinafter defined) and/or the Tariff (as hereinafter defined);
provided, however, that such fees mush be simultaneously imposed
upon all users of public berths.

Section 4. Basic Rental Escalation

{a) Definitions. As used in this Section:

(i) “Adjustment Period” shall mean, as the context
requires, the calendar month of November 2011 and the same
calendar month in each calendar year thereafter during the Term.

(ii) “Anniversary Date” shall mean, as the context
requires, January 1, 2012 (the "“First Anniversary Date”) and
each anniversary of such date cccurring during the Term.

(1ii) “Annual Index JIncrease” shall mean the
percentage of increase in the Index on each Anniversary Date,
equal to: (x}) with respect to the First Anniversary Date, a
fraction of which the numerator shall be the Index for the
Adjustment Period immediately preceding such Anniversary Date
less the Index for the Base Period, and the denominator shall be
the Index for the Base Period, and (y) with respect to each
Anniversary Date thereafter, a fraction of which the numerator
shall be the Index for the Adjustment Period immediately
preceding such Anniversary Date less the Index for the next
preceding Adjustment Period, and the denominator shall be the
Index for such next preceding Adjustment Period. For example,
the Annual Index Increase for the Anniversary Date that 1is
January 1, 2012 would be a fraction of which the numerator 1is
the Index for November 2011 less the Index for November 2010 and
the denominator is the Index for November 2010. As a further
example, the Annual Index Increase for the Anniversary Date that
is January 1, 2013 would be a fraction of which the numerator is
the Index for November 2012 less the Index for November 2011 and
the denominator is the Index for November 2011.

{iv) “Base Period” shall mean the calendar month of
November 2010.

{v} “*Index” shall mean the Consumer Price Index for
All Urban Consumers - New York-Northern New Jersey-Long Island,
NY-NJ-CT (All Items, unadjusted 1982-84=100), published by the
Bureau of Labor Statistics of the United States Department of
Labor.
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{vi) “Percentage Increase” shall mean, with respect to
each Anniversary Date, a percentage equal to the Annual Index
Increase for that Anniversary Date, unless (x) such Annual Index
Increase is less than three percent (3%), in which case the
Percentage Increase shall be three percent (3%) or (y} such
Annual Index Increase is more than four and one half percent (4
1/2%), in which case the Percentage Increase shall be four and
one half percent (4 1/2%).

(b Annual Increases. Commencing on the First Anniversary
Date and for the period commencing with each Anniversary Date
and continuing through to the day preceding the next Anniversary
Date for each year thereafter, or the expiration date of the
Term under this Agreement, as the case may be, the Lessee shall
pay & Basic Rental at a rate per annum equal to the sum of: (x)
the Basic Rental theretofore payable and (y) the product
obtained by multiplying such theretofore payable Basic Rental by
one hundred percent (100%) of the Percentage Increase for such
Anniversary Date.

(c} All Basic Rentals shall be paid in advance on the
first day of each calendar month in equal monthly installments.

{d)y Adjustments.

(i) In the event the Index to bhe used in computing
any adjustment referred to in paragraph (b) of this Section is
not available on the effective date of such adjustment, the
Lessee shall continue to pay the Basic Rental at the annual rate
then in effect subject to retroactive adjustment at such time as
the specified Index pecomes available, provided, however, that
the Port Authority may at its opticon substitute for such Index
the Index for the latest preceding month then published to
constitute the specified Index. In the event the United States
Consumer Price Index for All Urban Consumers - HNew York-Northern
New Jersey-Long Island, NY-NJ-CT (All Items, unadjusted 1982-
84=100) shall hereafter be converted to a different standard
reference base or otherwise revised or the United States
Department cf Labor shall cease to publish the United States
Consumer Price Index for All Urban Consumers\R‘New York-Northern
New Jersey-Long Island, NY-NJ-CT (All Items,~ unadjusted 1982-
84=100), then for the purposes hereof there shall be substituted
for the Index such other appropriate index or indices properly
reflecting changes in the value of current United States money
in a manner similar to that established in the Index used in the
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latest adjustment as the Port Authority may in its discretion
determine.

{1i}y If, after the Basic Rental shall have been fixed
for any period, the Index used for computing such adjustment
shall be changed or adjusted, then the rental adjustment for
that period shall be recomputed, and from and after notification
of the change or adjustment, the Lessee shall make payments
based upon the recomputed rental and upon demand shall pay any
excess 1n the Basic Rental due for such period as recomputed,
over amounts theretofore actually paid on account of the Basic
Rental for such period. TIf such change or adjustment results in
a reduction in the Basic Rental due for any period prior to
notification, the Port Authority will credit the Lessee with the
difference between the Basic Rental as recomputed for that
pericd and amounts of Basic Rental actually paid.

(iii) If any adjustment in Basic Rental referred
to in paragraph (b) of this Section 1s effective on a day other
than the first day o©f a calendar month, there shall be payable
in advance on the effective date of rental adjustment an
installment of Basic Rental equal to 1/12th of the increment of
annual Basic Rental as adjusted, multiplied by a fraction, of
which the numeratcr shall be the number of days from the

effective date of the rental adjustment to the end of the
calendar month in which the rental adjustment was effective and
the denominator of which shall be the number of days in that
calendar month.

Section 5. Annual Vehicle Throughput Rental

{a) For purposes of this Section and for all other
purposes under this Agreement the fgllowing terms shall have the
respective meanings provided below:

"Calendar Year"” shall mean each twelve-month period
commencing on January 1 and terminating on December 31 and each
Calendar Year thereafter and continuing throughout the Term of
the letting under this Agreement.

"FAPS Vehicle" shall mean (i) an automobile, truck, sperts
utility wvehicle, trailer, motorcycle, or other such wvehicle as
is commonly processed or otherwise handled as part of a
privately-owned vehicle stevedoring operation, whether such
vehicle 1s rolled on or off a vessel c¢r railcar independently or
on a flat-bed trailer, or is moved by container crane, which
vehicle is handled by the Lessee at the Premises or at any of
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the Port Authority’s marine terminal facilities, whether
domestic, import or export venicles; and {(ii}y “Heavy Cargo,” as
defined in the next sentence, which Heavy Cargo is handled by
the Lessee at the Premises or at any of the Port Authority’s
marine terminal facilities, “Heavy Cargo” shall mean boats,
aircraft, buses, farm and construction equipment, cranes,
machinery, and any other heavy item requiring utilization of
wheeled equipment in order to be discharged from or loaded onto
a vessel or railcar. For purposes of the calculation of the
“"Annual Vehicle Throughput Rental,” as defined in Paragraph (b)
of this Section 9%, each boat, aircraft, bus or other item of
Heavy <Cargo shall be deemed equivalent to three (3) FAPRS
Vehicles.

Further, each FAPS Vehicle that arrives at or ships from
any of the Port Aunthority’s marine terminal facilities in a
container shall be c¢ounted as one (1) FAPS Vehicle for the
purpose o©of calculating the Annual Vehicle Throughput Rental (as
hereinafter defined).

(b) In addition to all other rentals payable under this
Agreement, commencing on January 1, 2011, Lessee shall pay, as
additional Basic Rental under this Lease, a FAPS Vehicle/Heavy

Cargo throughput rental (hereinafter calied the "Annual Vehicle
Throughput Rental") for each Calendar Year running from January
1, 2011 through the expiration of the Term of this Lease as
follows: during each Calendar Year, the Lessee shall pay the
Port Authority, in accordance with subsection (c) below, an
Annual Vehicle Throughput Rental by multiplying (i)} the amount
of Three and 50/100 Dollars {$3.50) per FAPS Vehicle (the “Pre-
Change Rate”) up to the Two Hundred Thousandth (200,000th) FAPS
Vehicle handled by the Lessee during that Calendar Year (the
“Vehicle Charge Change Threshold”), with the amount adjusting
downwards to Two and 50/100 Dollars (52.50) {the “Post-Change
Rate”) for each FAPS Vehicle handled by the Lessee in excess of
the Two Hundred Seventy Five Thousandth (275,000th) FAPS Vehicle
during that Calendar Year {the “Excess Vehicle Charge
Thresheold”), for the remainder of such Calendar Year (the “FAPS
Vehicle Charge”}) by (ii) the actual number of FAPS Vehicles
entering the leasehcld Premises or lecaded onto or discharged
from vessels berthing or railcars stopping at any of the Port
Authority’s marine terminal facilities handled by the Lessee
during such Calendar Year; provided, bhowever, that no FAPS
Vehicle Charge shall be due on any FAPS Vehicles handled by the
Lessee during such Calendar Year that fall between the Vehicle
Charge Change Threshold and the Excess Vehicle Charge Threshold.
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The Annual Vehicle Throughput Rental is not subject to the Basic
Rental Escalation as set forth in Section 4. '

(c} The Annual Vehicle Thrcughput Rental shall be reported
and payable as set forth below in thils paragraph, based on the
number of FAPS Vehicles and/or Heavy Cargo loaded onto. or
discharged from vessels berthing at or railcars stopping at any
of the Port Authority’s marine terminal facilities handled by
the Lessee, per Calendar Year:

{1) ©On or before February 20, 2011, and on the
twentieth (20*") day of each and every month thereafter
occurring during the Term of the letting hereunder,
including the month following the end of the Term of this
Lease, the Lessee shall render to the Port Authority a
statement (a “FAPS Waterborne Vehicles Monthly Report”)
certified by a responsible officer of the Lessee showing
(1) the names of vessels berthing at any of the Port
Authority’s marine terminal facilities during the preceding
month, date of entry/arrival and duration of stay of each
such vessel or railcars from which FAPS Vehicles are
discharged or onto which FAPS Vehicles are loaded, (ii) the
total number of FAPS Vehicles loaded onto or discharged
from vessels berthing at any of the Port Authority’'s marine
terminal facilities or from railcars at any of the Port
Authority’s marine terminal facilities, {iii} the number of
those FAPS Vehicles received or shipped in containers: and
{iv) the cumulative number of FAPS Vehicles loaded onto or
discharged from vessels berthing at any of the Port
Authority’s marine terminal facilities or railcars arriving
at any of the Port Authority’s marine terminal facilities,
from the date of the commencement of the Calendar Year for
which the FAPS Waterborne Vehicle Monthly Report i1s made
through the last day of the preceding month.

{(2) As Annual Vehicle Throughput Rental the Lessee
will be billed the guaranteed mnminimum amount of Seven
Hundred Thousand Dollars ($700,000.00) (the “Guaranteed
Minimum Throughput Rental”), payable on the first day of
each calendar month in equal monthly installments of Fifty
Eight Thousand Three Hundred Thirty Three and 33/100
Dollars ($58,333.33), \gyich amount represents the

guaranteed minimum required number of FAPS Vehicles equal
to one-twelfth (1/12'"} of +the Vehicle Charge Change
Threshold multiplied by the Pre-Change Rate per FAPS
Vehicle, plus any additional amounts payable in accordance
with subsection (3} below.
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{3} The iLessee shall render to the Port Authority on
the 20% day of each January of each Calendar Year, the FAPS
Waterborne Vehicle Annual Report {the “Final Annual
Waterborne Monthly Report”) which shall include a
reconciliation of +the amount of the Annual Vehicle
Throughput Rental payable for the preceding Calendar Year.
In the event that the Final Annual Waterborne Monthly
Report indicates that the actual numbers of FAPS Vehicles
handled by the Lessee during such Calendar Year exceeded
the Excess Vehlicle Charge Threshold, the Port Authority
will bill the Lessee the difference between the Guaranteed
Minimum Throughput Rental already paid and the amount of
Annual Vehicle Throughput Rental actually due (calculated
by subtracting the Excess Vehicle Charge Threshold from the
actual number of FAPS Vehicles handled by the Lessee, and
multiplying the result by the Post-Change Rate), and the
Lessee’s payment of such difference shall be due and
payable within thirty (30) days of the date of the Port
Authority’s bill. It being understood and agreed by Lessee
that Lessee shall be responsible for payment of the
Guaranteed Minimum Throughput Rental of $700,000 per annum
{equating to 200,000 vehicles X $3.50), payable at

$58,333.33 per month on the first day of each month during
the Term commencing on January 1, 2011, regardless of
whether less than 200,000 vehicles are throughput by Lessee
during a Calendar Year.

{e) The computation of the Annual Vehicle Throughput
Rental for each Calendar Year, ¢r a portion of a Calendar Year,
shall be individual to such Calendar Year, or such portion of a
Calendar Year, and without relation to any other Calendar Year,
or any other portion of any Calendar Year; provided, however,
that for each such Calendar Year, the Port Authority shall
receive for Annual Vehicle Throughput Rental, at a minimum, the
Guaranteed Minimum Throughput Rental.

(£) Upon any termination of the letting (even 1if stated to
have the same effect as expiration), no later than the twentieth
(20™) day of the month following the month in which the
effective date of termination occurs, the Lessee shall render to
the Port Authority a atement certified by a responsible
officer of the Lessee setting forth the total actual number of
FAPS Vehicles handled on the Premises or loaded onto or
discharged from vessels berthing at any of the Port Authority’s
marine terminal facilities or from railcars stopping at any of
the Port Authority’s marine terminal facilities from the

{00631402.D0C Ver: 13}




commencement of the Calendar Year through the effective date of
termination, the names of wvessels berthing at any of the Port
Authority’™s marine terminal facilities during such Calendar
Year, the date of arrival/entry and of stay of each such vessel
or railcars from which FAPS Vehicles are discharged or onto
wnich FAPS Vehicles are loaded. The statement shall also set
forth the number obtained by f(a) multiplying {i) a fraction, the
numerator of which shall be the Excess Vehicle Charge Threshold,
and the denominator of which shall be 365 by (ii) the number of
days from the commencement of the Calendar Year in which the
effective date of termination occurs through the effective date
of termination (the result of such calculation being hereinafter
called the "“Projected Number of FAPS Vehicles”). Then, the
Projected Number of FAPS Vehicles, rounded to the nearest whole
number, shall be subtracted from the actual number of FAPS
Vehicles handled during the partial Calendar Year. In the event
that the result is positive, the result shall be multiplied by
the Post-Change Rate, and the Lessee shall pay this amount to
the Port Authority as Annual Vehicle Throughput Rental, with the
Poert Authority to bill the Lessee for such amount, and the
Lessee to remit payment within thirty (30) days of the date of
the Port Authority’s invoice.

As an example, in the event that the Agreement is
terminated 180 days into the Calendar Year of 2011, and the
Lessee has handled 150,000 FAPS Vehicles at that time, the
cailculation shall be (275,000/365) x 180 = 135,616.44 (the
Projected Number of FAPS Vehicles). Then, the equation shall be
reflected as follows: 150,000-135,616= 14,384. As the Lessee
has paid the Annuzl Vehicle Throughput Rental for up to 135,616
FAPS Vehicles at this point, but handled 150,000 Vehicles, the
Lessee will pay to the Port Authority the amount of 14,384 x
$2.50=5$35,960.00.

{g) Subject to Section 6 herein, the Lessee shall be
required to handle and process vehicles that are substantially

waterborne.

Section 6. Non-Waterborne Vehicle Wharfage Rate

{a) Up to and including twenty five percent (25%) of the
FAPS Vehicles handleqd at the Premises in a Calendar Year may be
non-waterborne to he Port Authority’s marine terminal
facilities, or not intended to be waterborne therefrom (“Non-
Waterborne Vehicle”). In the event that the total number of
Non-Waterborne Vehicles in a Calendar Year exceeds twenty five
percent ({25%) of the total FAPS Vehicles handled at the Premises
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during such Calendar Year {the “Non-Waterborne Vehicle
Thresheld”}), on a one-time basis, within twenty (20) days after
the end of the applicabie Calendar Year, the Lessee shall pay to
the Port Authority as additional Basic Rental an amount equal to
the product obtained by multiplying each such Non-Waterborne
Vehicle in excess of the Non-Waterborne Vehicle Threshold by the
“Non-Waterborne Vehicle Wharfage Rate” as hereinafter defined
{the “Non-Waterborne Vehicle Wharfage Rental”). The “Non-
Waterborne Vehicle Wharfage Rate” shall be Seven Dollars and
Fifty Cents ($7.50}) and shall be adjusted during the Term of
this Lease proporticnately to such adjustments as may be made
from time to time in the per ton wharfage charge for unboxed
automobiles discharged at public berths located at the Port
Authority’s marine terminal facilities, as set forth in the
Tariff, during the Term.

(b} On or before October 20, 2010, and or before the 20™
day of each and every month occurring thereafter during the Term
of the letting of this Agreement, the Lessee shall render to the
Port Authority a statement certified by a responsible officer of
the Lessee showing the total number of FAPS Vehicles released
from the Port Authority’s marine terminal facilities during the
preceding month (a “Non-Waterborne Vehicle Monthly Report”). The
Non-Waterborne Vehicle Monthly Report made on the 20" day of
each January of each Calendar Year (the “Final Annual Non-
Waterborne Monthly Report”) shall include the total number of
Non-Waterborne Vehicles handled by the Lessee during the
preceding Calendar Year, the total number of FAPS Vehicles
actually handled by the Lessee during the preceding Calendar
Year, and the percentage of such FAPS Vehicles that were Non-
Waterborne Vehicles (such percentage calculated by dividing the
number of Non-Waterborne Vehicles by the total number of FAPS
Vehicles handled by the Lessee and multiplying the result by
100) .

{c}) No penalties, incentives or credits for the dwell time
of Non-Waterborne Vehicles will be assessed or granted.

Section 7. Abatement

(a) If at any time during the Term, the Lessee shall
become entitled to an abatement of Basic Rental, pursuant to the
terms of this ﬁNgreement, such abatement shall be computed as
follows: for the periocd from October 1, 2010 to December 31,
2011 both dates inclusive, for each square foot of usable area,
the use of which is denied the Lessee, at the annual rate of One
Dollar and Thirty Six Cents ($1.36}, the rate thereafter to be
adjusted during the Term proportionately to the adjustment in
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Basic Rental in accordance with the provisions of paragraph (b)
of JBecticn 4 hereof. Notwithstanding the foregoing, no rent
abatement shall be allowed in connection with any areas ot the
Premises that are currently or are in the future encumbered by
jersey barriers.

(b} Except as provided in this Section and in Section
19(d), neo abatement of Basic Rental or Additional Rental (as
hereinafter defined) shall be claimed by or allowed to the
Lessee.

Section 8. Rights of User

The TLessee shall wuse the Premises for the following
purposes and in full compliance with all applicable laws, rules
and regulations: (i} receipt, preparation, storage incidental to
distribution, and distribution of FAPS Vehicles and Heavy Cargo
substantially waterborne to or from the Facility or the
Elizabeth Port Authority Marine Terminal, for the benefit of
third parties and (ii) uses incidental to the foregoing (i),
including without iimitation uses and operations relating to the
security of the Premises and, as necessary, the Facility. Any
other use not specifically authorized in this Section 8 shall
require the prior written consent of the Port Autheority, in its
sole and absolute discretion. Nothing herein shall prevent
Lessee from allowing the use of the Premises by security
personnel or federal or state law enforcement in fulfilling
their law enforcement responsibilities; provided, however, that
any Sublease ({as defined herein in Section 18) shall regquire the
prior consent of the Port Authority.

Section 9. Ingress and Egress

The Lessee shall have the rignt of ingress and egress
between the Premises and the city streets outside the Facility.
Such right shall be exercised by means of such pedestrian or
vehicular ways, to be used in common with others having rights
of passage within the Facility, as may from time to time be
designated by the Port Authority for the use of the public. The
use of any such way shall be subject to the Rules and
Requlations of the Port Authority which are now in effect or
which may hereafter be promulgated for the safe and efficient
operation.\Qf the Facility (See Section 11 for Rules and
Regulations) . The Port Authority may at any time temporarily or
permanently close, or consent to or request the closing of, any
such way or any other area at, in or near the Facility presently
or hereafter used as such, so long as a means of ingress and
egress as provided above remains available to the Lessee. The
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Lessee hereby releases and discharges the Port Authority and its
successors and assigns, of and from any and all c¢laims, demands,
or causes of action which the Lessee may now or at any time
hereafter have against any of the foregoing, arising or alleged
to arise out of the closing of any way or other area whether
within or outside the Facility; provided, that, a reasonably
equivalent means of ingress and egress remains available. The
Lessee shall not do or permit anything to be done which will
interfere with the free access and passage of others to space
adjacent to the Premises or in, along, across or through any
streets, ways and walks near the Premises.

Section 10. Governmental and Other Reguirements

(a) Prior to or contemporaneous with the commencement of
its operations under this Agreement, at its socle cost and
expernse, the Lessee shall procure from all governmental
authorities having Jjurisdiction over the operations of the
Lessee hereunder, all licenses, certificates, permits and other
authorizations which may be necessary for the conduct of such
operations and, wupon the request of the Port Authority, shall
provide copies of all such items to the Port Authority. Lessee
covenants that it shall ensure that all such licenses,
certificates, permits and other authorizations shall remain in
full force and effect through the Term.

(b} The Lessee shall promptly observe, comply with and
execute all laws and ordinances and governmental rules,
regulations, requirements, orders and similar items now or at
any time during the occupancy of the Premises by the Lessee
which as a matter of law are applicable to or which affect (i)
the Premises, (il) the operations of the Lessee at the Premises
or the Facility, (iii) the use and occupancy of the Premises
and/or (iv) any Hazardous Substance on, at or migrating from the
Premises, in accordance with Section 50 hereof. The Lessee, at
its sole cost and expense, shall make any and all structural and
non-structural improvements, repairs or alterations of the
Premises and perform all remediation work and clean up of
Hazardous Substances required in order to fully satisfy the
cempliance obligations set forth in this Agreement, subject to
the provisions of Section 20(qg) hereof.

}t) The Lessee shall, for the Port Authority’s
information, deliver to the Port Authority promptly after
receipt any notice, warning, summons or o¢ther legal process for
the enforcement of any enactment, ordinance, resolution or
regulation of a governmental autherity of competent jurisdiction
that may reasonably have a material effect on the Premises, the
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Facility, the Port Authority or the Lessee (collectively, a
“Notice”).

(d) The obligation of the Lesses to comply  with
governmental requirements 1is provided herein for the purpose of
assuring proper safeguards for the protection of persons and
property in or near the Facility, and proper operation by the
Lessee. Nectwithstanding the foregoing in this 3ection 10, the
Lessee shall not be deemed in breach or viclation of its
obligations hereunder and to the Port Authority for not
complying with any license, certificate, permit, or other
authorization, so long as (i) the Lessee 1s pursuing a good
faith challenge or amendment to such license, certificate,
permit, or other authorization; (ii) such non-compliance does
not result in criminal liability; (iii) such ncon-compliance does
not cause a lien to be incurred on the Premises or the Facility;
{(iv}) such non-compliance will not adversely affect any other
tenant at the Facility; (v) will not cause the Port Authority to
breach any agreement; and ({(vi) that such non-compliance does not
pose a potential or actual danger to person cor property in the
discretion of the Port Authority. The Port Authority shall have
no liability or obligation with regard toc such matters.

Section 11. Rules and Regulations

(a) The Lessee covenants and agrees to observe and cbey
(and to compel its officers, employees, guests, invitees,
agents, representatives, and others on the Premises with 1its
consent to observe and obey} the Rules and Regulations of the
Port Authority now or hereafter in effect, and such further
reasonable rules and regulations (including amendments and
supplements thereto) for the governance of the conduct and
operations of the Lessee as may from time to time, during the
letting, be promulgated by the Port Authority for reasons of
safety, security, health, or preservation of property, or for
the maintenance of the good and orderly appearance of the
Premises, or for the safe and efficient operation of the
Facility. The Port Authority agrees that, except in cases of
emergency, it will give notice to the Lessee of every such
further rule or regulation, and every proposed change or
amendment as provided for by Secticon IX of the Port Authority’s
By-Laws, but at least five (5) days before the Lessee shall be
quuired to comply therewith.

{b) Intentionally Deleted

{c) No statement or provision in the Rules and Regulations
shall be deemed a representation or promise by the Port
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Authority that the services or privileges described shall be or
remain available, or that the charges, prices, rates or fees
stated therein shall be or remain in effect throughout the
letting, all of the same being subject to change by the Port
Authority from time tc time whenever it deems a change
advisable.

Secticn 12. Operational Obligations of the lessee

{a) In the performance of its obligations hereunder and in
the use of the Premises, the Lessee shall conduct its operations
in an orderly, lawful and proper manner, so0 as not to anncy,
disturb or be offensive to others near the Premises or at the
Facility.

(b) The Lessee shall control the conduct, demeanor and
appearance of its officers, members, employees, agents,
representatives, c¢ontractors, customers, quests, 1nvitees and
those doing business with it. As soon as reasonably possible
the Lessee shall remove the cause of any objection made by the
Port Authority relative to the demeanor, conduct or appearance
of any of the employees of the Lessee or of any such others on
the Premises with the consent of the Lessee.

(c) The Lessee shall not allow any garbage, debris or
other waste materials (whether solid or ligquid) to cocllect or
accumulate on the Premises and the Lessee shall remove from the
Premises and from the Facility all garbage, debris and other
waste materials (whether solid or ligquid) arising out of its
operations hereunder. Any such material which may be
temporarily stored shall be kept in suitable waste receptacles
in a concealed location, the same to be made of metal and
equipped with tight-fitting covers, and in any case to be
designed and constructed to contain safely the waste material
placed by the Lessee therein. Said receptacles shall be
provided and maintained by the Lessee and shall be kept covered
except when being filled or emptied. The Lessee shall use
extreme care when effecting removal of all such material, shall
effect such removal at such times and by such means as are first
approved by the Port Authority, and shall in no event make use
of any facilities or equipment of the Port Autheority for the
removal of such material except with the prior consent of the
Port Authority in its sole discretion; provided, however, that
such garbage shall be collected and removed from the Premises a
minimum of three (3) times weekly.
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{d) The Lessee shall take all reasonable measures to
eliminate vibrations tending to damage +the Fremises or the
Facility or any pari thereot.

{e} The Lessee shall permit the use of and provide
reasonable access to the Premises from time to time for the
installation, maintenance and operation of such navigation
lights, as the =same may be reguired by the United States Coast
Guard o¢r other governmental authority having Jjurisdiction;
provided, however, that reasocnable prior written notice shall be
afforded to the Lessee.

(f} From time to time and as often as reasonably required
by the Port Authority and upon pricr notice to the Port
Authority, the Lessee shall conduct pressure, water-flow and
other appropriate tests of the fire-extinguishing system and
fire-fighting equipment on the Premises, whether furnished by
the Port Authority cor by the Lessee, without cost to the Port
Buthority. The Lessee shall keep all firefighting and fire-
extinguishing equipment well supplied with a fresh stock of
chemicals and with sand, water or other materials as the case
may be, for the use of which such equipment 1is designed, and
shall train the appropriate number of its employees in the use
of all such equipment (with such employees to participate in
periodic training drills).

{g) Intentionally Deleted.

Section 13. Prohibited Acts

fa) The Lessee shall not do or permit to be done anything
which may interfere with the effectiveness or accessibility of
the drainage and sewerage system, water system, communications
system, electrical system, fire-protection system, sprinkler
system, alarm system, fire hydrants and hoses and other systems,
if any, installed or located on, under, or in the Premises.
Notwithstanding the foregoing, such services may be temporarily
interrupted for the purposes of repairing or upgrading same, if
approved by the Port Authority and undertaken by the Lessee in
accordance with Section 20(q) hereof.

(b} The Lessee shall not do or permit to be done anything
which may interfere with the effectiveness or accessibility of
existing and future utilities systems or portions thereocf on the
Premises or elsewhere at the Facility, including without
limitation, systems for the supply of heat, hot and cold water,
gas, electricity and fuel, and for the furnishing of air-
conditicning, telephone, telegraph, teleregister, internet,
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fiber optic cable, and intercommunications services including
any lines, pipes, mains, wire, condults and eguipment connected
with or appurtenant to all such systems. Notwithstanding the
foregoing, such services may be temporarily interrupted for the
purposes of repairing or upgrading same, if approved by the Port
Authority and undertaken by the Lessee 1in accordance with
Section 20(g) hereof.

(c) The Lessee shall not commit any nuisance or permit its
employees or others on the Premises with its consent to commit
or create or continue or tend to create any nuisance in or near
the Facility.

(d} The Lessee shall not cause or permit to be caused,
created or produced upon the Premises, tc permeate the same or
to emanate therefrom, any unusual, noxious or objectionable
smokes, gases, vapors or odors.

{e) The Lessee shall not dispose of nor permit any one to
dispose of any industrial/Hazardous waste material by means of
the toilets, manholes, sanitary sewers or storm sewers in the
Premises or on the Facility except after treatment in
installations or equipment inciuded in plans and specifications
submitted to and approved by the Port Authority, and in

compliance with ail applicable statutes, ordinances, laws,
rules, and regulations.

(f) The Lessee shall not operate any engine or any item of
automotive equipment in any enclosed space on the Premises
unless such space 1is adequately ventilated and unless such
engine or item of automotive equipment is equipped with a proper
spark arresting device which has been approved by the Port
Authority.

(g) Except as set forth in paragraphs (g){(1)-{2) of this
Section, the Lessee shall not install, maintain or operate, or
permit the 1installation, maintenance or operation on the
Premises of any vending machine or device designed to dispense
or sell food, beverages, tobacco, tobacce products or
merchandise of any kind whether or not included in the above
categories, or of any restaurant, cafeteria, kitchen, stand or
other establishment of any type for the preparation or
dispensing of food, beverages, tobacco, tobacco producﬁa, or
merchandise of any kind whether or not included in the above
categories, or of any eguipment or devices for the furnishing to
the public of service of any kind including therein, without
limitation thereto, telephone pay stations.
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(1) Subject to the provisions o©f paragraph (g} {2) of
this Section, the Port Authorily, by itself or by
contractors, lessees or permittees, shall have the
exclusive right to install, maintain and receive the
revenues from all coin-operated or other vending machines
or devices installed by it and operated on the Premises for
the sale of merchandise of all types or for the rendering
of services. The Lessee shall have the right to receive
and retain the revenues from all coin-operated or other
vending machines or devices which it may install on the
Premises pursuant to the provisions of paragraph (g} {(2) of
this Section.

{2} Subject to all of the terms and provisions of
this Agreement, the Lessee may install vending machines or
devices designed to dispense or sell food, beverages,
tobacco or tobacco products, subject to the Port
Authority’s approval of the type and method of installation
thereof. The Lessee may use an 1independent contractor,
operator or supplier for such machines selected by the
Lessee unless the Port Authority determines, in 1its
reasonable discretion, that said contractor, operator or
supplier will adversely affect or interfere with operations
of the Facility or will cause or contribute to the causing
of labor problems or disturbances thereat. Such machines
shall be installed and operated solely for use by the
Lessee’s officers, employees, members, contractors,
customers, guests and invitees. The Lessee’s agreement
with any contractor, operator or supplier of vending
machines shall permit cancellation by the Lessee on short
term notice in the event that the Port Authority notifies
the Lessee that such contractor, operator or supplier fails
to meet the standards set forth in this paragraph (g} {2).
The Lessee shall be fully responsible for insuring that its
contractor, operator or supplier shall comply with all of
the applicable provisions of this Agreement and all acts
and omissions of such <¢ontractor, operator or supplier
shall be deemed acts or omissions of the Lessee, and the
Lessee and the contractor, operator or supplier shall be
jointly and severally responsible therefor to the Port
Authority only.

{(h} The Lessee shall not place a lcad upon a;} floor or
paved area of the Premises that exceeds one hundred {100} pounds
per square foot in any office area, or five hundred (500) pounds
per square foot for any other portion of the Premises, and shall
repair any floor, including supporting members, and any paved
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area damaged by overlecading. Nothing in this paragraph (h} or
elsewhare in this Agreement shall be oi be construed to be a
representation by the Port Authority of the weight any floor
will bear. The Lessee shall alsoc not overload any roof, land
surface, bulkhead, pavement, landing, pier or wharf at the
Facility and shall repair, replace or rebuild any such rcof,
land surface, bulkhead, pavement:, landing, pier or wharf,
including but not limited to suppeorting members, damaged by
overloading. Any repair, replacement or rebuilding required
under this Section shall be conducted in accordance with the
provisions of Section 20(gq) hereof.

(1) The Lessee shall not fuel or defuel its vehicles or
equipment in the enclosed porticns of the Premises without the
prior approval o¢f the Manager of the Facility (as hereinafter
defined).

(}) The Lessee shall not keep or store in the Premises,
explesives, inflammable liquids or solids or oxidized materials
or use any cleaning materials having & harmful corrosive effect
on any part of the Premises, except for those materials normally
used in the operations permitted at the Premises pursuant to
Section 8 hereof and stored in a structure normally used for the
storage of such materials and made safe for the storage thereof.

(k) The Lessee shall not use or permit the use of any
truss or structural supporting member of a building or rcof or
any part thereof at the Facility for the storage of any material
or equipment, or to hoist, lift, move or support any material or
equipment or other weight or load, by means of said trusses cor
structural supporting members.

{1} The Lessee shall not throw, discharge or deposit or
permit to be thrown, discharged or deposited any cargo, refuse,
ashes or any material whatscever, into or upen the waters of or
about the Facility.

{m) The Lessee shall not do or permit to be done any act
or thing on the Premises or at the Facility which (i) will
invalidate or conflict with any fire insurance policies covering
the Premises or any part thereof, or the Facility, or any part
therecf, or {(ii} which, in the opinion of the Port Authority,
may constitute an extra-hazardous condition, sa\ﬁs to increase
the risks normally attendant upen the operations permitted by
this Agreement or {iii) which will increase the rate of any fire
insurance, extended coverage or rental insurance on the Facility
or any part thereof or upon the contents of any building
thereon. The Lessee shall promptly observe, comply with and
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execute the provisions of any and all present and future rules
and regulations, regquirements, orders and directions of the
Insurance Services Office of HNew Jersey, the National Fire
Protecticon Association (“NFPA”), or of any other board or
organization exercising or which may exercise similar functions,
which may pertain or apply to the operations of the Lessee on
the Premises, and the Lessee shall, subject to and in accordance
with the provisions of this Agreement relating to construction
by the Lessee, make all improvements, alterations and repairs of
the Premises that may be required at any time hereafter by any
such present or future rule, regulation, requirement, order or
direction; provided, however, that the Lessee shall not be
obligated to make such improvements, alteraticns or repairs
invelving underground utilities. If by reason of any failure on
the part of the Lessee to comply with the provisions of this
paragraph or by reason of any act by Lessee, any rate for fire
insurance, extended coverage or rental insurance on the Premises
or any part thereof, or on the Facility or any part thereof,
shall at any time be higher than it otherwise would be, then the
Lessee shall pay to the Port Authority that part of all premiums
paid by the Port Authority which shall have been charged because
of such act, violation or failure by the Lessee.

{n) The Lessee shall not do or permit to be done any act

or thing at the Facility which shall or may subject the Port
Authority to any liability or respeonsibility for injury to any
person or persons or damage to any property.

{(c) The Lessee shall not dispose o©f, release or discharge
nor permit anyone to dispose of, release or discharge any
Hazardous Substance (as defined in Section 50) on or from the
Premises, and shall not dispose of, release or discharge or
permit anyone subject to its control or authority to dispose of,
release or discharge any Hazardous Substance at the Facility.
Any Hazardous Substance disposed of, released or discharged by
the Lessee (cor permitted by the Lessee to be disposed of,
released or discharged) on c¢r from the Premises or at the
Facility, shall upon notice by the Port Authority to the Lessee
and subject to the provisions of Section 50 hereof, be
completely removed, cleaned up and/or remediated by the Lessee.
The obligations of the Lessee pursuant to this paragraph shall
survive the expiration or termination of thiQ\Agreement.

{p) The Lessee may store wooden pallets on the open areas
0of the Premises strictly in accordance with the requirements and
restrictions of the Port Authority which are disclosed to
Lessee. These requirements and restrictions include but are not
limited to: (i} pallets shall be stacked no greater than eight
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(8) feet in height; (ii) pallets shall be sheltered from public
view; and ({iii)} pallets shall be removed from the Premises not
less than on a weekly basis.

(g) The Lessee shall use good faith efforts to prevent
staging outside of its leasehold Premises exclusive of the
public berths and point of first rest.

Section 14. Signs

(a) Except with the prior reasonable consent of the Port
Authority, the Lessee shall nct erect, maintain or display any
advertising, signs, posters or similar devices at or on the
Premises or elsewhere at the Facility.

{b) Upon demand by the Port Authority, the Lessee shatil
remove or paint out any and all advertising, signs, posters, and
similar devices placed by the Lessee on the Premises or
elsewhere at the Facility and in connection therewith at the
expiration or earlier termination of the letting, shall restore
the Premises and the Facility to the condition thereof prior to
the placement of such advertising, sign, poster or device. In
the event of a failure on the part of the Lessee s0o to remove or
paint ocut each and every such piece of advertising, sign, poster
or device and so to restore the Premises and the Facility after
receipt of written notice from the Port Authority, the Port
Autherity may perform the necessary work and the Lessee shall
pay the costs thereof to the Pori Authority on demand.

Section 15. Indemnity and Liability Insurance

{a) The Lessee shall indemnify and hold harmless the Port
Authority, its Commissioners, officers, employees and
representatives, from all claims and demands of third persons
including but not limited to c¢laims and demands for death,
claims and demands for personal injuries, and claims and demands
for property damages, arising out of the use or occupancy of the
Premises by the Lessee or by its officers, agents, employees,
customers, vendors, or representatives, contractors,
subcontractors or their employees, or by others on the Premises
with the consent or invitation of any of the foregoing persons,
or out of any other acts or omissions of the Lessee, its
officers, agents and employees on the\Premises or elsewhere at
the Facility, excepting only claims and demands which result
solely from the intentional tortious acts or gross negligence of
the Port Authority.
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(b) If so directed by the Port Authority, the Lessee shall
at its cwn expenss defend any suit based upon any such claim or
demand {even if such suit, c¢laim or demand is groundless, false
or fraudulent) in which event it shall not, without obtaining
express advance permission from the General Ccounsel of the Port
Authcrity, raise any defense involving in any way the
jurisdiction of the tribunal over the person of the Port
Authority, the immunity of the Port Authority, its
Commissioners, officers, agents or employees, the governmental
nature of the Port Authority or its provisions of any statutes
respecting suits against the Port Authority.

{c) The Lessee, in its own name as insured, shall maintain
and pay the premiums on the following described pelicies of
liability insurance:

{l) Commercial General Liability Insurance including
but not limited to coverage for premises operations and
Products Liability-Completed Operations, with a minimum
combined single limit <coverage for bodily injury and
property damage of $5,000,000 per occurrence, no general
aggregate. Said insurance shall also include coverage for
explosion, collapse and underground property damage
hazards. If the Lessee’s operations entail the ownership,
maintenance, operation, or use of any watercraft, whether
owned, non-owned, or hired, the Lessee shall have any
exclusion for such watercraft deleted or shall purchase
eguivalent coverage under a policy of Protection and
Indemnity Insurance and shall provide the Port Authority
with a certificate of insurance evidencing such coverage.

{2} Commercial Automobile Liability Insurance
covering all owned, non-owned o¢or hired vehicles used in
connecticn with its operations hereunder with a minimum
combined single limit coverage for bodily injury and
property damage of $5,000,000 per occurrence, no general
aggregate.

(d} Each policy of insurance described in paragraph (c) of
this Section shall include the Port Authority as an additional
insured and/or loss payee, as applicable (including, without
limitation, for purposes cf premises operations and completed-
operations), and each such policy ‘shall contain a provision that
the insurer shall not, without obtaining express advance
permission from the General Counsel of the Port Authority, raise
any defense involving in any way the Jjurisdiction of the
tribunal over the person of the Port Authority, the immunity of
the Port Authority, its Commissioners, officers, agents or
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employees, the governmental nature of the Port Authority or the
provisions of any statutes respecting suits agalnst the Port
Authority. Each such policy shall contain & contractual
liability endorsement covering the indemnity obligations of the
Lessee under this Secticon and such policies shall not contain
any care, custody c¢r control exclusions. Such insurance shall
also contain an endorsement providing that the protection
afforded the Lesses thereunder with respect to any claim or
action against the Lessee by a third party shall pertain and
apply with 1like effect with respect to any c¢laim or action
against the Lessee by the Port Authority and against the Port
Authority by the Lessee, but said endorsement shall not limit,
vary, change or affect the protections afforded the Port
Authority as an additional insured and/or loss payee, as
applicable.

(e) The Lessee shall also maintain and pay the premiums on
a Garagekeepers Legal Lizbility policy in limits not less than
$2,000,000.

(f) As to insurance of any type whatsoever required or
permitted by any provision of this Agreement, a certified copy
of each of the ©policies or a certificate evidencing the
existence therecf, or a binder, shail be delivered to the Port
Authority on or before the Lease Commencement Date, and on each
anniversary date thereafter. In the event any binder 1is
delivered it shall be replaced with due diligence by a certified
copy ©of the policy or by a certificate. Each such copy or
certificate shall contain a wvalid provision or endorsement that
the policy may not be cancelled, terminated, changed or
modified, without giving thirty (30) days’ written advance
notice thereof to the Port Authority. A binder evidencing each
renewal policy shall be delivered to the Port Authority at least
fifteen (15) days prior to the expiration date of each expiring
pelicy, except for any policy expiring after the date of
expiration of the letting hereunder, as the letting may be from
time to time extended, and a certificate or a certified copy of
each such renewal peolicy shall be delivered to the Port
Authority with due diligence. If at any time any policy shall
be or become unsatisfactory to the Port Authority as to form or
substance or as to coverages or minimum limits, or 1if any
carrier issuing any one or more such policies shall be or become
unsatisfactory to the Port Abthority, the Lessee shall promptly
obtain one or more new and satisfactory policies in replacement.
A policy shall be deemed satisfactory to the Port Authority if
it (i) meets all the terms and conditions of this Agreement, and
(ii) has an AM Best (or its successors’ and/or assigns’ or its
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industry equivalent’s) rating of A-:VII or better. If the Port
Ruthority at any time s0 ts, a certified copy of each of
the policies shall be delivered to the Port Authority.

Section 16. Maintenance and Repair

{a) The Lessee shall at all times keep the Premises clean,
and in an orderly condition and appearance, together with all
the fixtures, equipment and personal property of the ILessee
located in o©or on the Premises, and shall comply with all
applicable governmental statutes, rules and regulations as
regquired by Section 10 hereof. Without limiting the generality
of the immediately preceding sentence or any obligations of the
Lessee with respect to the Premises, the Lessee agrees that upon
the commencement of the letting and during the Term it shall
place and keep the Premises 1in good operating condition.
Notwithstanding anything appearing to the contrary in this
Section 16, the Lessee shall be under no cobligaticon to upgrade
any systems or items at the Premises, but shall be obligated
enly to maintain, repair and replace the systems or other items
as applicable at the Premises. '

{b) The Lessee shall repair, replace, rebuild and paint
all or any part o¢f the Premises which may be damaged or
destroyed by the acts or omissicns of the Lessee or by those of
its officers or employees, or of other persons on or at the
Premises. Any repair, replacement or rebuilding required under
this Section shall be conducted pursuant to the terms and
conditions set forth in Secticn 20(q}.

(c) Subject to the provisions of paragraphs (e} and
(f) of this Section and Section 20{(q) of this Agreement,
throughout the Term, the ILessee shall assume the entire
responsibility for, and shall relieve the Port Authority from
all responsibility from, all care, maintenance, repair and
rebuilding whatscever in the Premises, whether such care,
maintenance, repair, or rebuilding be ordinary or extraordinary,
partial or entire, 1inside or outside, foreseen or unforeseen,
structural or otherwise; and without limiting the generality of
the foregoing, the Lessee shall maintain and make repairs and
replacements, structural or otherwise to all improvements
located on the Premises, all utilities related to the Premises
{except as provided be}Qw), and all other fixtures, machinery,
or equipment now or hereafter belonging to or connected with
said Premises or the Lessee’s operations being conducted
thereon, including witheout limitation thereto all maintenance,
repair and replacement of the following items: (1) sprinkler
systems {provided, however, that (i) the Lessee shall be
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required to maintain in full force and effect throughout the
Term of this Lease a wvalid contract with a licensed contractor
to maintain the fire protection systems, including without
limitation, the sprinkler systems and the alarm systems, and
shall promptly replace such contractor with a similar licensed
contractor 1in the event that the current contractor 1is
terminated during the Term of this Agreement, based on similar
contractual terms and provisions, and {(ii} provided, further,

that the Lessee shall provide the Port Authority with (x)

monthly reports certifying that the fire alarm systems are
inspected, tested and have met NFPA standards and ({y) on an
annual basis, certified documentation from a licensed contractor
that all buildings on the Premises comply with NFPA standards):;

{2) gas and electric from the meter (utility companies are
responsible up to the meter); (3) the electrical system,

equipment and fixtures, including, without limitation, 1lighting
fixtures, switches, outlets, receptacles and other electrical
devices and accessories, and all relamping and fuse replacement;

{4} the plumbing system, fixtures and eguipment, and all

finished plumbing; (5} buildings and all parts thereof; (6)

signs; {(7) fire extinguishers; (8) all painting; (9) any
security measures {including without 1limitation fencing, guard
booths, crash gates, and/or Jjersey barriers) implemented on the
Premises; (10) catch basins and storm sewer system drains, which
are to be kept fully functional, clear of obstruction and free
of damage at all times; and (11) any paving required on the
Premises; provided, however, that the Lessee shall not be
responsible for the maintenance of any underground utilities.

The Lessee shall maintain all improvements, utilities, fixtures,

machinery and equipment set forth above at all times in good
condition, and shall perform all necessary preventive
maintenance during the Term.

In the event that the Port Authority reenters, regains
or resumes possession of the Premises in accordance with the
provisions of this Agreement, or upon the expiration or earlier
termination of this Agreement, except in connection with the
termination of this Agreement based upon an Event of Default of
Lessee (as defined 1in Section 24 hereof), the following
procedure will be undertaken: The Port AaAuthority, its agent,
representative or the like, will conduct an inspection of the
Premises (includigng without limitation of the then current state
of c¢leaning, maihtenance and repairs, Janitorial services,
painting, structural and nonstructural conditions, 1lighting of
buildings and open areas, the condition of utilities and
utilities systems, fire-fighting and fire protection equipment
and systems, communications and communications systems,
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antipollution systems and devices, fuel facilities and systems,
and fixtures, egquipment and personal propercy of the Lessee)
{(“Conditlon Survey”) and, &to the extent the Lessee 1s in
possession of the Premises, the Port Authority’s agent or
representative shall have all rights of entry to the Premises
during all reasonable times as appropriate or required to
perform the Condition Survey. The Condition Survey shall be
conducted no less than six (6) months and ne more than twelve
(12) months after the effective date of such termination, except
in the event that the Port Authcrity re-lets all or a portion of
the Premises, in which c¢ase the Condition Survey shall be
completed as to the re-let portion of the Premises prior to such
re-letting. The Port Authority will provide the Lessee with a
list of all items that demonstrate Lessee’s failure to maintain
the Premises in accordance with the obligations of this Sectiocn
i6 {(a "Condition Survey Report,” and the date upon which such
list is provided to Lessee being hereinafter known as the
“Report Date”}. All obligations relating to the items
identified by the Condition Survey Report arising out of
Lessee’s failure to maintain, repair, replace or rebuild, shall
survive such termination or cancellation, reentry, regaining or
resumption of possession. The Condition Survey Report shall
solely address the Lessee’s obligation with respect to the
maintenance and repair of the Premises pursuant to this Section
16. In no event shall any other obligation under this Lease be
affected by the Condition Survey Report, including, but in no
event, limited to any environmental conditions with respect to
the Premises. At the Port Authority’s sole option, within
ninety (90) days after the Repcrt Date, the Port Authority shall
have the following options, (i) require Lessee %o commence oOr
cause to be commenced all required or recommended items and
actions contained in such Condition Survey Report that are
necessary or required to meet Lessee’s maintenance, repair or
other obligations, duties or responsibilities under this
Agreement and the Lessee shall diligently continue the same or
cause the same to be continued to completion; provided, however,
that the Lessee shall promptly commence or cause to be commenced
any and all items, actions or work related to, affecting or
involving fire safety, health, structural integrity, 1life
safety, security or emergency response or (ii) draw against the
letter of credit maintained by Lessee pursuant to Section 42
hereof to remedy such conditions. To the extent the amount of
security iseﬁnsufficient to cover the costs set forth on the

Condition Survey Report, Lessee shall be responsible for and
shall, within five (5) days of demand of the Port Authority,
remit the shortfall to the Port Authority or, ({iii) direct the
Lessee to make direct payment to the Port Authority in an amount
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equal to the cost of the items set forth on the Condition Survey
Report and Lesses shall be responsible for and shali, within
five {5) days of demand o¢f the Port Authority make payment to
the Port Authority.

For example, if the Condition Survey Report identifies a
failure on Lessee’s part to maintain the roof, all such repairs
and/or replacements shall be the sole and absolute
responsibility of Lessee and shall either, in the sole
discretion of the Port Authority (i) be commenced or caused to
be commenced within ninety (90) days of the Report Date by the
Lessee or (ii) be paid for by either a draw against the Lessee’s
security deposit or a direct payment by the Lessee to the Port
Authority.

In no event shall the Condition Survey prccedure be
applicable in the event of & termination based on an Event of
Default by Lessee under this Agreement.

Upon the expiration of this Lease, the Premises must be in
as good condition as at the time of the installation or
construction thereof, except for reasonable wear and tear. The
Lessee shall make pericdic inspections of the Premises and
subject to Section 20(g) of this Agreement shall make all

repairs and replacements, and do all rebuilding, inside and
outside, ordinary and extraordinary, partial and entire,
foreseen and unforeseen, structural or otherwise, regardless of
the cause of the condition requiring such repairs, rebuilding or
replacement. All repairs, rebuilding and replacements by the
Lessee shall be in quality and class not inferior to the
original in materials and workmanship.

(d) Without limiting the obligaticng of the Lessee stated
elsewhere in this Agreement, the Lessee shall be solely
responsible to the Port Authority for any damage caused by
Lessee, its employees, agents or representatives to any and all
personal property, equipment and fixtures belonging to the Port
Authority located or to be lcocated in or on the Premises and
shall promptly replace or repair the same within twenty (20)
days after such damage (except that if any such repair requires
activity over a period of time, then the Lessee shall commence
to perform such repair within such twenty (20) day period and
shall diligently proceed therewith without interruption).  The
Lessee shall yield and deliver the same or replacements thereof
to the Port Authority at the expiration or earlier termination
of the letting under this Agreement in the same condition as at
the commencement of the letting, reasonable wear and tear
excepted,
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{e}) The Port Authority shall have no responsibility with
respect to any repairs or replacements which are reguired
because of any casualty whether or not insured or insurable,
except as expressly provided in Section 16 of this Agreement.
The Lessee shall indemnify and held harmless the Port Authority,
its Commissioners, officers, employees, agents, and
representatives, from and against all claims and demands,
including but not limited to «laims and demands for death,
claims and demands for persconal inijuries, and claims and demands
for ©property damages, cf any third persons whatsocever,
including, but not limited to, the Lessee’s officers, employees,
agents, and representatives which may arise from the condition
of the Premises or any part thereof, or from the failure of the
Lessee to make timely corrections of dangerous or peotentially
dangerous conditions in or on the Premises; provided, however,
that the Lessee’s obligation hereunder to indemnify and hold the
Port Authority harmless shall not apply to any claims or demands
resulting from the intentional tortious acts or gross negligence
of the Port Authority. Except as set forth above, the Lessee
hereby releases and discharges the Port Authority, its
Commissioners, officers, employees, agents and representatives
from any liability for damages to the Lessee, consequential or
otherwise, in connection with any of the provisions of this

paragraph concerning repairs or replacements to any portion of
the Premises, and including without limitation thereto any act
or omission of the Port Authority, its officers, agents,
employees, contractors or their employees, connected with the
performance of such repairs or replacements.

(f) Notwithstanding anything in this Section 16 or this
Lease teo the contrary, the Lessee shall not be obligated,
respensible, or liable for any repairs or maintenance to
underground utilities on, under, or near the Premises or the
Facility, including storm water underground utilities; provided,
however, that the Lessee shall be responsible for the
maintenance, repair and damage to traps, grates (manhole
covers), frames, inlet boxes, catch basins, drains and the
lateral service line connection up through the first valve or
the main line, and shall also be responsible to keep the
forgoing free and clean of clutter and debris and shall conduct
regular inspections of same. The Port Authority shall be
responsible for maintenance and repair to all other portions of
such storm water utilities, except as expressly provided in the
preceding sentence, which items shall be the Lessee’s
responsibility. Further, notwithstanding anything in this
Agreement, the maintenance and repair obligations of the Lessee
with regard to railroad tracks 3 and 4 located on the Premises
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and set forth on “Exhipit J,” annexed hereto and made a part
hereof, 1 be geoverned by the Operating Adgreement between the
Fort Authority and Lessee of even date herewith. The Lessee
shall not be responsible for the maintenance and repair of
tracks 1 and 2 as shown as Exhibit J, except Lessee shall be
responsible for the switches located on track 2, all as more
particularly described in the Operating Agreement.

Section 17. Casualty

{a) In the event that as a result of a casualty, whether
or not insured or insurable, the Premises are damaged, the
Lessee shall rebuild the same with due diligence in accordance
with the procedures set forth in Section 20(g) herecf. Without
in any way limiting the o¢cbligations of the Lessee set forth in
the first sentence of this paragraph, with respect to all
portions of the Premises, the Lessee shall secure and maintain
in its own name as insured and shall pay the premiums on the
following policy of insurance in the limit set forth below,
which policy shall be effective during the Term:

(1) Al risk property damage insurance covering the
full replacement cost of any property owned, leased, or
within the care, custody or control of the Lessee and now
or in the future located on or constituting a part of the
Premises, except for any personal property owned by the
Port Authority. Full replacement cost shall be determined
by the Port Authority. No omission on the part of the Port
Autheority to make such determination shall relieve the
Lessee of its obligations to maintain the appropriate
insurance under this paragraph. Such insurance shall cover
and insure against such hazards and risks as at least would
be insured against under the Standard Form of Fire
Insurance policy in the State of New Jersey, or any
successor thereto, and the broadest form of extended
coverage endorsement prescribed as of the effective date of
saild insurance by the rating organizaticn having
jurisdiction, including without limitation hazards and
risks of flood, earthquake, windstorm, c¢yclone, teornado,
hail, explosion, riot, civil commotion, aircraft, vehicles,
smoke, and boiler and machinery hazards and risks, and, if
the Port Authority so regquests, alsoc covering nuclear
property losses and contamination (i1f said coverage
regarding nuclear property losses and contamination is or
becomes available).

(2) Unless otherwise directed by the Port Authority,
the property damage insurance policy required by this

{00631402.DOC Ver: 13)




paragraph shall name the Port Authority and the Lessee
(with dinsurance clauses consistent with the provisions of
this Agreement) as the insureds, as theilr respective
interests may appear, and shall provide that the Port
Autheority shall be the loss payee. The policy shall be
endorsed to include losses adjusted with and payable to the
Port Authority. As to any insurance required by this
paragraph, a certificate of insurance, or binders, shall be
delivered by the Lessee tc¢ Lthe Port Authority on or before
the Lease Commencement Date and annually thereafter. In
the event any binder is delivered, it shall be replaced
within thirty (30) days by a certificate of 1insurance.
Each such policy shall contain a vwvalid provisicon or
endorsement that the policy may not be cancelled,
terminated, changed or modified, without giving at least
thirty (30) days’ written advance notice thereto to the
Port Authority and an endorsement to the effect that the
insurance as to the interest of the Port Authority shall
not be invalidated by any act or negligence of the Lessee
or any other insured. Each policy of insurance shall have
attached theret¢ an endorsement that the Port Authority
will be given at least thirty (30) days’ prior written
notice of any material change in the policy. A certificate
of insurance with respect to a renewal policy shall be
delivered to the Port Authority at least fifteen (15) days
prior to the expiration date of each expiring policy,
except for any policy expiring after the date of expiration
of the effective period hereof. If at any time the policy
required by this paragraph shall be or become
unsatisfactory to the Port Authority as to form or
substance, or if the carrier issuing such policy shall be
or become unsatisfactory to the Port Authority, the Lessee
shall promptly obtain a new satisfactory policy in
replacement. A policy shall be deemed satisfactory to the
Port Authority if it (i) meets all the terms and conditions
of this Agreement, and (ii) has an AM Best (or its
successors’ and/or assigns’ or its industry equivalent’s)
rating of A-:VII or better.

The proceeds of insurance from coverages secured in accordance
with this paragraph shall be made available to the Lessee and
shall be applied by the Lessee to the repair, replacement, or
rebuilding of the Premises as provided in this Agreement. The
Lessee shall not be entitled to any abatement of the rentals
payable hereunder at any time by reason of such casualty.
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{b) The Port Authority and the Lessee hereby stipulate
that neither the provisions cf Titles 46:8-6 and 46:8-7 of the
Revised 3tatutes of New Jersey, nor those of any other similar
statute shall extend or apply to this Agreement.

(c} In the event of damage to or a partial or total
destruction of the Premises, the Lessee shall within thirty (30)
days after the occurrence commence teo remove from the Premises
or from the portion thereof destroyed, all damaged property (and
all debris thereof) including damaged buildings and structures,
and all damaged property belonging to the Lessee or to any third
person whatscever, and thereafter shall diligently continue such
removal, and 1if the Lessee dees not perform its obligation
hereunder within such thirty (30) day period, the Port Authority
may remove such debris and dispose of the same and may remove
such property to a public warehouse for deposit at Lessee’s sole
cost and expense, c¢r may retain the same 1in its own possession
and sell the same at public auction, the proceeds of which shall
be applied first to the expenses of remcval, storage and sale,
and second to any sums owed by the Lessee to the Port Authority,
with any balance remaining to be paid to the Lessee. If the
expenses of such removal, storage and sale shall exceed the
proceeds of sale, the Lessee shall pay such excess to the Port
Authority on demand. Without limiting any term or provisicn of
this Agreement, the Lessee shall indemnify and save harmless the
Port Authority, its officers, agents, employees, contractors and
subcontractors, from and against any and all claims of third
persons arising out of the exercise by the Port Authority of its
right to remove property as hereinabove provided including all
claims for conversion, all claims for damage or destruction of
property, all claims for injuries to persons (including death),
and all other claims for damages, consequential or otherwise;
provided, however, that such indemnity obligation shall not
apply to claims or demands arising from the intentional tortious
acts or gross negligence of the Port Authority.

Section 18. Assignment and Sublease

(a) The following terms shall have the respective meanings
set forth below:

“Assignment” shall mean any sale, conveyance,
transfer, exchange, mortgage, assignment or other disposition™of
any or all portion of the Lessee’s interest in this Lease or the
leasehold estate created hereby, whether by operation of law or
otherwise, and shall include any arrangement whereby all or
substantially all of the Lessee’s operations hereunder are
managed or performed by another Person.
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“"Control” (including the terms “controlling, ”

by” and Munder common control with”) shall mean the

possessl direct or indirect, of the power to direct or cause

the” direction ¢f the management and policies of a Person,

whether through the ownership of voting securities or membership
interests, by contract or otherwise.

“Person” shall mean a natural person, corporation,
limited liability company, or other legal entity, and alsc two
or more natural persons, corporations or other legal entities
acting Jjointly as a firm, general or limited partnership,
uninceorporated assoclation, consortium, joint venture or
otherwise.

“Sublease” shall mean any sublease (including a sub-
sublease or any further level of subletting) and any occupancy,
license, franchise, or concession agreement applicable to the
Premises or any ©portion thereof, and shall include any
arrangement whereby a substantial portion of the Lessee’s
operations hereunder are managed or performed by another Person.

“"Transfer” shall mean the transfer, sale, assignment,
pledge, hypothecation or other disposition of any interest in
the Lessee or 1in any direct or indirect constituent entity of

the Lessee, where such dispesition (whether by itself or
cumulatively with other transactions) produces any change in the
Control (as hereinafter defined) of the Lessee, and shzll
include, without limitation, (1) the sale, assignment,
redemption or transfer of outstanding stcocck of or membership
interests in, respectively, in any corporation or limited
liability company that is the Lessee; (2) the issuance of
additional stock or membership interests in, respectively, any
corporation or limited liability company that is the Lessee or
that 1is the general partner of any partnership that is the
Lessee, and (3) the sale, assignment, redemption or transfer of
any general or limited partner’s interest in, or the admission
of a new partner to, a partnership that is the Lessee, or that a
general or limited partner of any partnership that 1is the
Lessee.

(b} The Lessee shall not effect or permit any Assignment,
Transfer or Sublease without the prior written consent of the
Port Authority, which consent may be given or withhel&\by the
Port Authority in its sole and absolute discretion. The Lessee
shall not enter intoe any management agreement, services
agreement or similar type of agreement governing the operations
or management of the Premises without the prior written consent

{0063 1402.DOC Ver: 13}




of the Port Authority, which consent can be withheld by the Port
Authority in its scle and absolute discretion.

{c} Any Sublease, Assignment or Transfer, including
without Ilimitation any sale, assignment, transfer, mortgage,
pledge, nypothecation, encumbrance or. disposition of the
Premises or of the rents, revenues or any other income from the
Premises, or this Agreement or any part hereof, or any license
or other interest of the Lessee herein in not made in accordance
with the provisions of this Agreement shall be null and veid ab
initio and of no force or effect.

{d) If without the prior written consent of the Port
Authority, the Lessee effects or permits any Assignment,
Transfer or Sublease, or 1f the Premises are occupied by any
person, firm or corporation other than the Lessee, the Port
Authority may collect rent from any assignee, sublessee, or
anyone who claims a right to this Agreement or to the letting or
who occupies the Premises, and shall apply the net amount
collected to the Rental herein reserved; but no such collection
shall be deemed a waiver by the Port Authority of the covenants
contained in paragraphs (a) and {(b) o¢f this Section, nor an
acceptance by the Port Authority of any such assignee,
sublessee, claimant or occupant as tenant, nor a release of the
Lessee by the Port Authority from the further performance by the
Lessee of the covenants contained in this Agreement.

{e) Any consent granted by the Port Authority to any
Assignment, Transfer or Sublease pursuant to the provisions
hereof shall not be construed or deemed to release, relieve or
discharge the Lessee or any other Person claiming any right,
title or interest in this Agreement from the requirement of
obtaining the prior written consent of the Peort Authority with
respect to any other Assignment, Transfer or Sublease.

{f} The Lessee further covenants and agrees that it will
not use or permit any Person whatsoever to use the Premises or
any portion thereof for any purpose other than in accordance
with Section 8 of this Agreement. Except as provided in this
Agreement or otherwise permitted 1in writing by the Port
Authority, the Lessee shall not permit the Premises to be used
or occupied by any Person other than its own officers,
employees, contractors and representatives.

{g) Notwithstanding anything in this Agreement to the
contrary, the Lessee shall be permitted to license certain
limited portions of the Premises as office space to its clients
(and/or such clients’ service providers) as may be deemed
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necessary or desirable te facilitate the processing of
waterborne cargsc at the Premises. The Provisions of this
Section 18 shall not be applicable to such licensed space.
Lessee shall not permit such license tc rise to the level of a
Sublease, as determined in the Port Authority’s reasonable
discretion.

(h) Notwithstanding that the disposition of any interest
in the Lessee not producing any change in Control of the Lessee
does not constitute a Transfer hereunder and accordingly does
not require the consent of the Port Authority, the Lessee
covenants to provide the Port Authority with notice of any such
disposition not later than fourteen (14) days thereafter.

Section 19, Condemnation

(a) In any action or other proceeding by any governmental
agency or agencies superior to the Port Authority for the taking
for a public use of any interest in all or part of the Premises,
or 1in case of any deed, 1lease or other conveyance in lieu
thereof (all of which are in this Section referred to as “taking
or conveyance”), the Lessee shall not be entitled to assert any
claim to any compensation, award or part thereof made or to be
made therein or therefor or any claim to any consideration or
rental or any part therecf paid therefor, or to institute any
action or proceeding or to assert any claim against such agency
or agencies or against the Port Authority for any such taking or
conveyance, it being understood and agreed between the parties
hereto that the Port Authority shall be entitled to all
compensation or awards made or to be made or paid, and all such
consideration or rental, free of any claim or right of the
Lessee; provided, however, that this paragraph shall not be
construed to prevent the Lessee from making a possible claim
against the c¢ondemning party £for an award for moving or
relocation expenses, for trade fixtures and for other fixtures
and improvements owned by the Lessee to the extent that such
fixtures and improvements are owned by the Lessee and have been
paid for by the Lessee, if such claims are then permitted by law
and if such award is made separately from the award which the
Port Authority will be entitled to in the condemnation
proceeding, and will not reduce the amount thereof, but this
provision shall not be deemed a recognition by the Port
Authority of the validity of any such claims.

{(b) In the event that the Port Authority exercises its
powers to acquire Lessee’s interest hereunder by condemnation,
as authorized by specific legislation enactment, codified at
N.J.S.A. 32:2-10, the Port BAuthority may by notice given to the
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Lessee, in compliance with N.J.S.A. 32:2-11, terminate the

with respect to 2ll or such portion of the Fremises so
reguired. Such termination shall be effective on the date
specified in the notice. The Lessee hereby agrees to deliver
possession of all or such portion of the Premises so required
upon the effective date of such termination in the same
condition as that required for the delivery of the Premises upon
the date criginally fixed by this Agreement for the expiration
of the Term. If the Port Authority exercises this coption, the
Lessee shall have the same rights and remedies provided in
subparagraph (a) above. No taking by or conveyance to any
governmental authority as described 1in paragraph ({(a) of this
Section, nor any delivery by the Lessee nor taking by the Port
Authority pursuant to this paragraph, shall be construed to be
an eviction of the Lessee or a breach of this Agreement or be
made the basis of any c¢laim by the Lessee against the Port
Authority for damages, consequential or otherwise; provided,
however, that in the event the Port Authority terminates this
Agreement pursuant to this Section 19, Lessee’s cbligations with
respect to the Premises (or such portion{(s}) of the Premises so
taken} shall cease as of the date of such termination. Further,
the Port Authority’s right to condemnation hereunder shall in no
way be limited or restricted by the provisions of Section 25
hereof.

{c) Subject to the provisions of paragraphs {a) and (b)
above, in the event that the taking or conveyance covers the
entire Premises, or in the event that the letting is terminated
with respect to the entire Premises pursuant to paragraph (b} of
this Section, then this Agreement shali, as of the date
possession 1is taken by such agency or agencies from the Port
Authority, or as of the effective date of such termination,
cease and terminate in the same manner and with the same effect
as if the said date were the original date of expiration hereof.

(d) Subject to the provisions of paragraphs (a) and (b)
above, in the event that the taking or conveyance covers 1less
than fifty percent (50%) of the total useable area of the
Premises, or 1in the event that the letting is terminated
pursuant to paragraph (b) of this Secticn with respect to a part
only of the Premises, then the letting as to such part shall, as
of the date possession thereof 1is taken by such agency or
agencies, or as of the effective date of\such termination, cease
and terminate in the same manner and with the same effect as if
the Term had on that date expired, and Basic Rental and
Additional Rental {as hereinafter defined) shall be abated as
provided in Section 7 hereof.
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{e) Subject to the provisions of paragraphs (a) and (b)
above, in the event that the taking or conveyance or the
delivery by the Lessee or taking by the Port Authority pursuant
to paragraph (b) of this Secticn covers fifty percent (50%) or
more of the total usable area of the Premises, then the Lessee
and the Port Authority shail each have an option exercisable by
notice given within ten {10) days after such taking or
conveyance tc terminate the letting hereunder, as of the date of
such taking, and such termination shall be effective as if the
date of such taking were the coriginal date of expiration hereof.

Section 20. Construction by the Lessee

{a) Any construction work performed by Lessee pursuant to
this Lease 1is hereinafter called “the Lessee’s Construction
Work”. The Lessee’s Construction Work shall be performed at the
Lessee’s sole cost and expense.

(b} With respect tc the Lessee’'s Construction Work the
Lessee shall procure insurance in favor of the Port Authority,
and 1its Commissioconers, officers, agents and employees against
the following risks, whether they arise from acts or omissions
0of the Lessee, any contractors of the Lessee, the Port
Authority, third perscons, or from acts of God or the public
enemy, or otherwise, excepting only risks which result solely
from intentional tortious acts or grossly negligent acts done by
the Port Authority subsequent to commencement of the work:

(1) The risk of 1loss or damage to all such
construction prior to the completion therecf. In the event
of such loss or damage, the Lessee shall forthwith repair,
replace and make good the work without cost to the Port
Authority;

{2) The risk of death, injury or damage, direct or
consequential, to the Port Authority, and its
Commissioners, officers, agents and employees, and to its
or their property, arising out of or in connection with the
performance of the work. The Lessee shall indemnify the
Port Avthority, and its Commissioners, officers, agents and
employees, for all such injuries and damages (including
without 1limitation, direct or consequential damages), and
for all loss suffered by reason\thereof;

{3) The risk of claims and demands, just or unjust,
by third persons against the Port Authority, and its
Commissioners, officers, agents and employees, arising or
alleged to arise out of the performance of the work. The
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Lessee shall indemnify the Port Authority, and 1its
Commissioners, cfficers, agents and employees, against and
from all suach claims and demands, and for all loss and
expense incurred by it and by them in the defense,
settlement or satisfaction therecf including without
limitation thereto, claims and demands for death, for
personal injury or for ©property damage, direct or
consequential.

(c) Prior to the commencement of any of the Lessee’s
Construction Werk, the Lessee shall submit to the Port Authority
for its approval a Construction Application in the form supplied
by the Port Authority pursuant to TAA requirements, and
containing such terms and conditions as the Port Authority may
include (the “Construction Application”), setting forth in
detail by appropriate plans and specifications the work the
Lessee proposes to perform and the manner of and time periods
for performing the same, including without limitation a schedule
listing each contract proposed to be entered intc for the
performance of the work and the estimated cost of the work to be
performed under each such contract. The data to be supplied by
the Lessee shall identify each of the items constituting the
lessee’s Construction Work, and shall describe in detail the
systems, improvements, fixtures and equipment to be installed by
the Lessee. The Lessee shall be responsible at its sole expense
for retaining all architectural, engineering and other technical
consultants and services as may be directed by the Port
Authority and for developing, completing and submitting detailed
plans and specifications for the work. The plans and
specifications to be submitted by the Lessee shall ke in
sufficient detail for a contractor to perform the work and shall
bear the seal of a qualified architect or professional engineer
who shall be responsible for the administration of the work in
accordance with the Port Authority’s reguirements. In
connection with review by the Port Authority of the Lessee’s
submissions under this paragraph, the Lessee shall submit to the
Port Authority, at the Port Authority’s request, such additional
data, detail or information as the Port Authority may find
necessary. Following the Port Authority’s receipt of the
Lessee’s complete Construction Application and complete plans
and specifications, within a reasonable period but no later than
ninety {90) days followin submittal of all required
information, plans and specifications, the Port Autheority shall
give its written approval cor rejection thereof, or shall request
such revisions or modifications theretc as the Port Authority
may find necessary. The Lessee shall not engage any contractor
or permit the use of any subcontractor unless and until each
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such contractor or subcontractor, and the contract such
contractor 1s operating under, have been approved by the Port
Authority. The Lessee shall include in any such contract or
subcontract such provisions as are required in accordance with
the provisions of this Agreement and the Constructicn
Application approved by the Port Authority. The Lessee shall
obtain and maintain or cause each contractor to obtain and
maintain in force such insurance coverage as 1is described in
paragraphs (j} and (k} of this Section 20 and such performance
bonds as the Port Authority may specify. All of the Lessee’s
Construction Work shall be performed by the Lessee in accordance
with the Construction Application and final plans and
specifications approved by the Port Authority, shall be subject
Lo inspection by the Port Authority during the progress of the
work and after the completion thereof, and the Lessee shall redo
or replace at its own expense any work not done in accordance
therewith. Upon final completion o0f all of the Lessee’s
Constructicon Work the Lessee shall deliver to the Port Authority
a certificate to such effect signed by a responsible officer of
the Lessee and by the architect or engineer who sealed the
Lessee’s plans pursuant to the provisions of this paragraph
certifying that all of the work has been performed in accordance
with the approved plans and specifications and the provisions of
this Agreement, and the Lessee shall supply the Port Authority
with as-built drawings of the Lessee’s Construction Work in such
form and number requested by the Port Authority. The Lessee
shall keep said drawings current during the Term under this
Agreement. No changes or modifications to such work shall be
made without prior Port Authority consent. Following its
receipt of the Lessee’s certificate, within a reasonable period
but no later than ninety (90) days following submittal thereof,
the Port Authority shall inspect the work and, unless such
certification is not correct, or the Port Authority determines
that the premises are unsuitable for occcupancy and use by the
Lessee, a certificate of final completion shall be delivered to
the Lessee by the Port Authority.

{d) Except as set forth in paragraph (e) of this Section
20, the Lessee shall not commence any portion of the Lessee’s
Construction Work until the Construction Application and plans
and specifications covering such work, referred to in paragraph
{(c) of this Section, have been finally approved by the Port
Authority, and the insurzgée required pursuvant to paragraphs (3)
and (k) of this Section procured.

(e) If the Lessee desires to commence construction of
portions of the Lessee’s Construction Work prior to the approval
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by the Port Authority of the complete Construction Application
and plans and specificaticns covering all of such work pursuant
to paragraph {c} of tnis Section, the Lessee shall submit to the
Port Authority a separate Censtruction Application for each
portion of the Lessee’s Construction Work the Lessee so desires
to commence {each such portion of the Lessee’s Construction Work
being hereinafter designated as "“Partial Approval Work”} which
shall be executed by an authorized officer of the Lessee and
shall be accompanied by final and complete plans,
specifications, drawings, and data with respect to such portion
of the Lessee’s Construction Work (the final and complete plans,
specifications, drawings, and data covering each such portion of
the lessee’s Construction Work are hereinafter referred to as
“the Partial Approval Work Plans” with respect to such portion
of the Lessee’s Construction Work) setting forth in detail the
work to be performed in connection with each such portion of the
Lessee’s Construction Work. The Port Authority shall use full
and complete discretion to determine whether to permit the
lessee to proceed with the performance of any Partial Approval
Wark. If the Port Authority consents to the performance of any
Partiazl Approval Work, the Port Authority shall review the
Construction Application covering such work and shall give its
written approval or rejection of the Partial Approval Work Plans
with respect thereto or shall request such revisions or

modifications thereto as the Port Authority may find necessary.
Upon the Pocrt  Authority’s approval of the Constructicn
Application covering an item of Partial Approval Work and its
approval of the Partial Approval Work Plans with respect
thereto, the Lessee may proceed to perform such item of Partial
Approval Work subject to and in accordance with the following
terms and conditions:

{1) The performance by the Lessee of any item of
Partial Approval Work in accordance with  the Port
Authority’s approval will be at its sole risk and if for
any reason the plans and specifications for the balance of
the Lessee’s Construction Work or, any part thereof, are
not approved by the Port Authority or 1if the approval
thereof calls for modifications or changes in any item of
Partial Approval Work undertaken by the Lessee under any
approval granted by the Port Authority pursuant to this
paragraph, th Lessee will, as directed by the Port
Authority, and “at the Lessee’s sole cost and expense,
either restore the area affected to the condition existing
prior to the commencement of such item of Partial Approval
Work or make such modifications and changes to such work as
may be required by the Port Authority.
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(2) Nothing contained in any approval given pursuant
tc this paragraph shall constitute a determination or
indication by the Port Authority that the Lessee has
complied with any laws, rules, orders, ordinances,
enactments, resolutions, regulations, statutes,
regquirements, codes, directions, and executive orders,
including but not limited to those of the State of New
Jersey or City of Newark, which may pertain to the Partial
Approval Work to be performed and which the Lessee 1is
required to comply with pursuant to this Agreement.

(3) Each item of Partial Approval Work shall be
performed in accordance with and subject to the terms and
provisions of this Agreement covering the Lessee’s
Constructien Work and in accordance with the approved
Construction Application covering such item of Partial
Approval Work and in accordance with the approved Partial
Approval Work Plans constituting a part of such
Construction Application, and subject to any requirements,
stipulations, and provisions which the Port Authority may
impose in its approval of the performance of such item of
Partial Approval Work.

{4) No Partial Approval Work performed by the Lessee

pursuant to the provisions of this paragraph shall affect
or limit the obligations of the Lessee with respect to the
Lessee’s Construction Work or any prior approvals thereof.

(5) The Lessee specifically understands that neither
the Port Autherity’s approval cof any Construction
Application and Partial Approval Work Plans covering any
item of Partial Approval Work nor the performance by the
Lessee of any item of Partial Approval Work pursuant to
such approval shall obligate the Port Authority to approve
the Construction Application and plans and specifications
submitted by the Lessee for the balance of the Lessee’s
Construction Work or shall create or be deemed to create
any obligation on the part of the Port Authority to permit
subsequent Partial Approval Work to be performed. Without
limiting the generality of the ©provisions of this
paragraph, it i1s specifically understood that the Port
Authority may withhold its approval of a Construction
Applicatioﬁ\\and Partial Approval Work Plans covering any
item o©f Partial Approval Work if the Port Authority
determines that review of subseguent items of Partial
Approval Work 1is required before the Port Authority can
approve, reject, or comment upon such Partial Approval Work
Plans.
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(6) In the event that in the opinion of the Port
RButhority the Lessee: {i} fails to comply witn all ©of the
provisions ©f this Agreement with respect to such work:;
(ii) fails to comply with the provisions of the
Construction Application covering such work and the plans
and specifications forming a part thereof; (iii) fails to
comply with any requirements, stipulations, or provisions
reascnably imposed by the Port Authority in its approval of
the performance of such item of Partial Approval Work; (iv)
shall be in breach of any of the provisions of this
Agreement covering such work; (v) shall be in breach of any
of the provisions of the Construction Application and plans
and specifications covering the performance of such work:;
or {(vi) shall be in breach of any requirements,
stipulations, or provisions imposed by the Port Authority
in its approval of the work, the Port Authority shall have
the right to cause the Lessee to cease the work that is
being performed in violation o¢f this Agreement, the
Construction Application and plans and specifications, or
the conditions of the Port Authority’s approval. Upon
written direction from the Port Authority, the Lessee shall
promptly cease performance of the portion of the Partial
Approval Work specified. The Lessee shall thereupon submit
to the Port Authority for its written approval of the
Lessee’s proposal for making modifications, corrections or
changes in or to the item of Partial Approval Work that has
been or is to be performed so that the same will comply
with the provisicns of this Agreement, the Construction
Application and plans and specifications, or the conditions
of the Port Authority’s approval covering such work. The
Lessee shall not commence construction of the portion of
the Partial Approval Work that has been halted until it has
received written approval of the proposed modifications,
corrections or changes.

{7) It is hereby expressly understood and agreed that
the Port Authority has no duty or obligation of any kind
whatsoever to inspect or police the performance of any
Partial Approval Work by the Lessee and the rights granted
to the Port Authority hereunder shall not create or be
deemed to create such a duty or obkligation, Accordingly,
the act that the Port Authcrity has not exercised its
right %o require the Lessee to cease performance of all or
any part of the Partial Approval Work shall not be, or be
deemed to be, an agreement or acknowledgment on the part of
the Port Authority that the Lessee has in fact performed
such work in accordance with the terms of this Agreement,
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the Construction Application and plans and specifications
covering such werk, cr the conditions of the Port
Authority’s approval of sucnh work. Nor shall such fact be
or be deemed to be a waiver by the Port Authority of any of
the requirements of this Agreement with respect to such
work, or any of the requirements of the Construction
Application and plans and specifications covering such
work, or any of the conditions o¢f the Port BAuvthority’s
approval of such work.

(f) Without 1limiting the generality of any of the
provisions of this Agreement, the Lessee’'s Construction Work
(including any Partial Approval Work performed by the Lessee)
shall be performed in such a manner that there will be at all
times during construction reasonable efforts made to minimize
the effects of any air pollution, water poliution or any other
type of pollution, and to minimize the noise emanating from,
arising out of, or resulting from construction. Subject to the
provisions of this Agreement, the Lessee shall construct such
reasonable structures, fences, equipment, devices and other
facilities as may be necessary or appropriate to accomplish the
objectives set forth in this paragraph, and, without Jlimiting
the generality of the foregoing, such construction shall be
subject to the Port Authority’s review and approval in
accordance with the provisions of this Agreement.

(g) Without limiting the generality of paragraph (c) of
this Section, the Lessee shall be solely responsible for the
plans and specifications used by it and for the adequacy or
sufficiency of such plans and specifications and all the
improvements, fixtures, and equipment depicted thereon or
covered thereby, regardless of the consent theretc or approval
thereocf by the Port Authority or the incorporation therein of
any Port Authority requirements or recommendations. The Port
Authority shall have no obligation or liability in connection
with the performance of any of the Lessee’s Constructicn Work or
for the contracts for the performance thereof entered into by
the Lessee. Any warranties extended or available to the Lessee
in connection with the aforesaid work shall be for the benefit
of the Port Authority as well as the Lessee. The Lessee shall
not conduct any business at the Premises with respect to any
improvements, fixtures or equipment constituting the Lessee’s
Constryuction Work until the Port Authority shall have notified
the Lessee in writing that the Lessee’s Construction Work has
been completed or substantially completed to its satisfaction
pursuant to paragraph (c) of this Section 20 and which shall be
given in a reasonable periecd, but not later than ninety {90)
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days. In the event of any inconsistency between the provisions
of this Agreement and those of +the Constructicn Application
referred to in paragraph (¢} of this Section the provisions of
this Agreement shall contrel; provided, howevaer, that the Lessee
shall be obligated to pay any tenant construction review fee or
other review fee charged by the Port Authority for its costs of
administrating the Construction Application process.

(h) Without 1limiting or affecting any other term or
provision of this Agreement, the Lessee shall be solely
responsible for the design, adequacy and operation of all
utility, mechanical, electrical, communications and other
systems installed in the Premises by the Lessee and all other
improvements, additions, fixtures, finishes, decorations and
equipment made or installed by the Lessee in the Premises and
shall do preventive maintenance and make such repairs,
replacements, rebuilding ({(ordinary or extraordinary, structural
or non-structural) and painting necessary to keep such systems,
improvements, additions, fixtures, finishes, decorations and
equipment {(whether the same involves structural or non-
structural work) in the condition they were in when made or
installed except for reasonable wear which does not adversely
affect the efficient or proper utilization of any part of the
Premises.

(1) The Lessee shall pay all claims lawfully made against
it by its contractors, subcontractors, materialmen and workmen,
and all claims lawfully made against it by other third persons
arising out of o¢r in connection with or because of the
performance c¢f the work, and shall cause its contractors and
subcontractors to pay all such claims lawfully made against
them. Nothing herein contained shall be deemed to constitute
consent to the creation of any lien or c¢laim against the
Premises or any part thereof, nor to prevent the Lessee from
contesting claims in good faith.

(1} In addition to all policies of insurance otherwise
required by this Agreement, the Lessee shall procure and
maintain or cause to be procured and maintained in effect during
the performance of the Lessee’s Construction Work

(1) Commercial General Liability Insurance including

\\ but not limited to Independent Contractor coverage and
coverage for Premises Operations and Completed-Operations

and for Broad Form Property Damage, with a contractual
liability endorsement covering the obligations assumed by

the Lessee under paragraph (b} of this Section, and which

are custcomarily insured under such a policy, with a minimum
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combined single limit coverage for Dbedily injury and
preperty damags cf $10,000,000 per occurrence, no general
agyregate. The policy will also include x,C,u coverage

(2) Commercial Automobile Liability Insurance
covering all owned, non-owned or hired vehicles used in
connection with said construction with a minimum combined
single limit coverage for bodily injury and property damage
of $10,000,000 per cccurrence, no general aggregate.

{k) With the exception o¢of the Commercial Automobile
Liability, Workers”’ Compensation and Employers’ Liability
Insurance policies each policy of insurance described in
paragraph (j) of this Section shall include the Port Authority
as an additional insured, in its c¢overages including, without
limitation, coverage for Premises- operations and completed
operations, and no such policy shall contain any care, custody
or contrel exclusions, or any exclusion for bodily injury to or
sickness, disease or death of any employee of the Lessee or of
any of its contractors which would conflict with or in any way
impair the coverages resulting from the Port Authority’s status
as an additional insured, or the coverage under the contractual
liability endorsement described in subdivision (1) of paragraph
{i1) of this Agreement. The certificates of such insurance shall
also contain an endorsement providing that the protection
afforded the Lessee thereunder with respect to any claim or
action against the Lessee by a third party shall pertain and
apply with 1like effect with respect to any claim or action
against the Lessee by the Port Authority and against the Port
Authority by the Lessee, but sald endorsement shall net 1limit,
vary, change or affect the protections afforded the Port
Authority as an additional insured and/or loss payee, as
applicable. Such insurance shall contain a provision that the
insurer shall not, without obtaining express written permission
from the General Counsel of the Port Authority, raise any
defense involving in any way the Jjurisdiction of the tribunal
over the person of the Port Authority, the immunity of the Port
Authority, its Commissicners, officers, agents or employees, the
governmental nature of the Port Authority or the provisions of
any statutes respecting suits against the Port Authority. The
requirements of the certificate of insurance evidencing these
coverages shall be the same as specified in Section 15 (f),
except that, instead of the certificate being delivered to the
Port Authority on or before the Lease Commencement Date, the
certificate must be delivered to The Port Authority before any
work is to take place.
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(1) Title improvements and fixtures placed,
constructed or i in or on the Fremises &as the Lessee’s
Construction Work s vest immediately in the Port Authority
upon placement, construction or installation thereof and title
to any and all equipment and trade fixtures removable without
substantial injury tc the Premises placed in or installed upon
the Premises as part of the Lessee’s Construction Work shall
remain with the ILessee. No such eqguipment or trade fixtures
shall be removed by the Lessee prior to the termination of this
Lease unless replaced with identical property of equal or
greater value. Without limiting any other term of the Lease and
notwithstanding the foregoing provisions, upon written notice
given by the Port Authority either prior to or within sixty (60)
days after expiration or earlier termination of the letting of
the Premises under this Agreement the Lessee shall remove from
the Premises any improvements, fixtures, trade fixtures, or
equipment as the Port Authority may specify in its notice, and
shall repair any damage to the Premises caused by such removal.

{m) In the performance of the Lessee’s Construction Work,
and otherwise during the Term of this Lease, to the extent
within its reascnable control, the Lessee will not permit any
situvation or condition to arise or continue that causes any
labor troubles at, or emanating from, the Lessee’s Premises

which interferes in any material respect with the operations
{including any construction work) at the Lessee’s Premises.
Upon written notice from the Port Authority {and provided the
Port Authority has obtained a corresponding understanding and
agreement from the New York Shipping Association with respect to
the actions reqguested in such neotice}, the Lessee will (or will
cause 1its contractor to, as applicable) take such actions as are
within its control and commercially reasonable under the
circumstances to rectify any condition causing or contributing
to labor troubles as specified in such notice. In the event of
failure by the Lessee (or any of its contractors, as applicable)
to timely comply with the reguirements of this paragraph, the
Port Authority, after consultation with, and approval by, the
New York Shipping Association, will have the right, by notice
from the Port Authority to the Lessee, to require the Lessee to:
{a) suspend the Port Authority’s permission to the Lessee to
proceed with the applicable pertion of each specific
construction project of the Lessee’s Construction Work beir

performed by or on behalf of the Lessee (i.e. the portion to
which the underlying labor trouble relates, or suspend the Port
Authority’s permission to the Lessee to continue such other
specific operations as reasonably necessary to immediately
terminate such labor troubles, and the Lessee will thereupon
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immediately cease the same, and/or (b) take such other actions,
supported by the New York Shipping Asscciation, &as reasonably
necessary to terminate such labor troubles. Wnen labor troubles
will be so settled that such interference no longer exists and
the danger thereof has been substantially mitigated, the Port
Authority by notice to the TLessee will (i) reinstate the
permission to the Lessee to perform the subject specific
construction project of the Lessee’s Construction Work on all
the same terms and conditions as before the suspension and/or
(1i) permit the Lessee to resume such other suspended activities
at the Lessee’s Premises or the Facility. “Labor troubles” will
mean and include strikes, boycotts, picketing, work-stoppages,
slowdowns, disputes or any other type of labor trouble,
regardless of the employer of the person involved or their
employment status, if any, which materially interferes with
operations or construction within the Facility.

{(n) No contractor or third party shall, or shall be deemed
to, have acquired any rights against the Port Authority by
virtue of the execution of this Agreement and nothing contained
herein shall operate or give to any such contractor or third
party any claim or right of action against the Port Authority
and its Commissioners, officers, agents and employees.

(o) Without limiting any of the terms and conditions
hereof, the Lessee understands and agrees that it shall put into
effect prior to the commencement of the Lessee’s Construction
Work an affirmative action program and Minority Business
Enterprise (“MBE”) program and Women-owned Business Enterprise
{“WBE”) program in accordance with the provisions of “Schedule
E,” attached hereto and hereby made a part hereof. The
provisions of Schedule E shall be applicable to the Lessee’s
contractors and subcontractors at any tier o¢f construction as
well as to the Lessee with respect to the Lessee’s Construction
Work, and the Lessee agrees to include the provisions of
Schedule E in all of its construction contracts so as to make
the provisions and undertakings set forth in Schedule E the
direct obligation of the contractors and subcontractors at any
tier of construction. The Lessee agrees to and shall require
its contractors and subcontractors to furnish to the Port
Authority such data, including but nect limited to compliance
reports, relating to the operation and implementation .of the
affirmative action, MBE, and WBE programs of the Lessee and its
contractors and subcontractors at any tier of construction
called for under the provisions of this paragraph and Schedule E
annexed hereto as the Port Authority may request at any time and
from time to time and the Lessee agrees to and shall also
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require that its contractors and subcontractors at any tier of
construction make and put inte effect such modifications and
additions thereto as may bbe directed by the Port Authority
pursuant to the provisions of this paragraph and Schedule E to
effectuate the goals of affirmative action, MBE, and WBE
programs. The obligations imposed on the Lessee under this
paragraph and Schedule E shall not be construed to impose any
greater requirements on the Lessee than those which may be
imposed on the Lessee under applicable law,

{(p) In addition to¢ and without limiting any terms and
provisions hereof, the Lessee shall provide in all of its
contracts and subcontracts covering the Lessee’s Construction
Work, or any portion thereof, that:

(1) The contractor shall not discriminate against
employees or applicants for employment because of race,
creed, color, national origin, sex, age, disability or
marital status, and shall undertake or continue existing
programs of affirmative action to ensure that minority
group persons are afforded equal employment opportunity
without discrimination. Such programs shall include, but
not be limited to, recruitment, employment, job assignment,
prometion, upgrading, demction, transfer, layoff,
termination, rates of pay or other forms of compensation,
and selections for training or retraining, including
apprenticeships and on-the-job training;

{2) At the request of either the Port Authority or
the Lessee, the contractor shall request such employment
agency, labor union, or authorized representative of
workers with which it has a collective bargaining or other
agreement or understanding and which is involved in the
performance of the contract with the Lessee to furnish a
written statement that such employment agency, labor union
or representative shall not discriminate because of race,
creed, color, national origin, sex, age, disability or
marital status and that such uniocn or representative will
cooperate 1in the implementation of the contractor’s
obligations hereunder;

{3) The contractor will state, in all solicitatiocns
or advertisements for employees placed by or oﬁ\behalf of
the contractor in the performance of the contract, that all
qualified applicants will be afforded equal employment
opportunity without discrimination because of race, creed,
color, national origin, sex, age, disability or marital
status;
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(4) The contractor will include the provisions of
subdivisicens (1) through ({3} of this paragraph in every
subcontract or purchase order in such a manner that such
provisions will be binding upon each subcontractor or
vendor as to its work in connection with the contract;

(5) ™“Contractor” as used in paragraph (p) and in this
paragraph shall include each contractor and subcontractor
at any tier of construction.

(qQ) Prior to the commencement of any demolitions, repairs,
replacements or alterations to be performed by the Lessee during
the Term, other than the Lessee’s Construction Work (as defined
in paragraph (a} of this Section 20), the Lessee shall submit to
the Port Authority for its approval an Alteration Application in
the form supplied by the Port Authority, and c¢ontaining such
terms and conditions as the Port Authority may include (an
“Alteration Application”), setting forth in detail by
appropriate plans and specifications the work the Lessee
proposes to perform and the manner of and time periods for
performing the same, including without limitation a schedule
listing each contract proposed to be entered into for the
performance of the work and the estimated cost of the work to be
performed under each such contract. The data to be supplied by
the Lessee shall identify each anticipated repair or alteration,
and shall describe in detail any systems, improvements, fixtures
and equipment to be installed by the Lessee. The Lessee shall
be responsible at its sole expense for retaining all
architectural, engineering and other technical consultants and
services as may be directed by the Port Authority and for
developing, completing and submitting detailed plans and
specifications for the work. The plans and specificatieons to be
submitted by the Lessee shall be in sufficient detail for a
contractor to perform the work and shall bear the seal of a
qualified architect or professional engineer whe shall be
responsible for the administration of the work in accordance
with the Port Authority’s requirements. In connection with
review by the Port Authority of the Lessee’s submissions under
this paragraph, the Lessee shall submit to the Port Authority,
at the Port Authority’s request, such additional data, detail or
information as the Port Authority may find necessary. Following
the Port Authority’s receipt of the Lessee’s copplete Alteration
Application and complete plans and specification®, no later than
ten (l10) Dbusiness days following submittal of all required
infermation, plans and specifications, the Port Authority shall
give its written approval or rejection thereof, or shall request
such revisions or modifications thereto as the Port Authority
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may find necessary. The Lessee shall not engage any contractor
cr permit the use o<f any subcontractcr unless and until each
suchn cont.ractor or subcontractor, and the contract such
contractor is operating under, have been reasonably approved by
the Port Authority. The Lessee shall include in any such
contract or subcontract such provisions as are required in
accordance with the provisions of this Agreement and the
Alteration Application approved by the Port Authority. The
Lessee shall obtain and maintain or cause each contractor to
obtain and maintain in force such insurance coverage as is
described in paragraphs (j) and (k) of this Section 20 and such
performance bonds as the Port Authority may specify. All of the
Lessee’s repairs, replacements, or alterations shall be
performed by the Lessee 1in accordance with the BAlteration
Application and final plans and specifications approved by the
Port Authority, shall be subject to inspecticn by the Port
Authority during the progress of the work and after the
completion thereof, and the Lessee shall redo or replace at its
own expense any work not done in accordance therewith. The
Lessee shall be obligated to pay a three percent (3%) tenant
alteration review fee or other review fee charged by the Port
Authority for its costs of administrating the Tenant Alteration
Application Process.

{r} The Lessee agrees that in the performance of any work
that is subject to this Section 20, including without limitation
the Lessee’s Construction Work, it will comply with the Port
Authority’s policy on sustainable design as set forth in the
sustainable design guidelines promulgated by the Port Authority
Engineering Department from time to time.

(s} HNotwithstanding anything to the contrary in this
Section 20 or this Agreement, the Port Authority shall give its
written approval or rejection, or shall reguest such revisions
or modifications as the Port Authority deems necessary, no later
than ten (10) calendar days following the Lessee’s submittal of
any Construction Application or Alteration Application relating
to  security on the Premises, including without limitation
installation of fencing, Jersey barriers, or other related
similar improvements within or bordering the Premises. In the
event the Port Authority requests revisions or modifications to
any Construction Application or Alteratiopn Application relating
to security, the Port Authority shall give“its written approval
or rejection thereof within ten (10} days of its receipt of such
revisions or modifications.
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Section 21. Additional Rent and Charges

{(a; If{ the Port Authority has paid any sum or Suiks or has
incurred any cbligations or expense which the Lessee has agreed
to pay or reimburse the Port Authority for, or if the Port
Authority 1s required or elects to pay any sSum Or sums o©or incurs
any obligations or expense by reason of the failure, neglect or
refusal of the Lessee tc perform or fulfill any one or more of
the conditicons, covenants or agreements contained in this
Agreement or as a result of an act or omission of the Lessee
contrary to the said conditions, covenants and agreements, the
lLessee shall pay to the Port Authority the sum or sums so paid
or the expense so incurred, including all interest, costs,
damages and penalties, and the same may be added to any
installment of rent thereafter due hereunder, and each and every
part of the same shall be and become additional rent,
recoverable by the Port Authority in the same manner and with
like remedies as if it were originally a part of any of the
rentals set forth in this Agreement (the ™“Additional Rental,”
and, when taken together with the Basic Rental, the “Rental”).
No payment made by the Lessee to the Port Authority under this
Section shall be or be deemed a waiver by the Lessee of any
right to contest its making of such payment.

{b) Should the Port Authority elect to use its operating
and maintenance staff in performing any work and to charge the
Lessee with the cost thereof, any time report of any employee of
the Port Authority showing hours of work or labor allocated to
such work, or any stock requisition of the Port Authority
showing the issuance o¢f materials for use in the performance
thereof, shall be prima facie evidence against the Lessee that
the amount of such charge was necessary.

{c) The term ‘“cost” 1in this Section shall mean and
include: {l1) Payroll costs, 1including contributions to the
Retirement System, or the cost of participation in other pension
plans or systems, insurance costs, sick-leave pay, holiday,
vacation and authorized-absence pays:; (2) Cost of materials and
supplies used; (3) Payments to contracters; (4) Any other direct
costs; and (5) 30% of the sum of the foregoing.

Section 22. Rights of Entry Reserved

N\

(a) The Port Authority, by its officers, employees,
agents, representatives and contractors shall have the right,
upon reasonable advance notice, to enter upon the Premises for
the purpose of inspecting the same at all reasonable times, for
observing the performance by the Lessee of its obligations under
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this Agreement, and for the doing of any act or thing which the
Port Autherity may be obligated or have the right to do under
this Agreement or otherwise; provided, however, that in the
exercise of such rights of access, the Port Authority shall not
materially interfere with the use and occupancy of the Premises
by the Lessee.

{b) Without limiting the generality of the foregoing, the
Port Authority, by its officers, employees, agents,
representatives, and contractors, and on behalf of furnishers of
utilities and cother services, shall have the right, for its own
benefit, for the benefit of the Lessee, or for the benefit of
others than the Lessee at the Facility, to maintain existing and
future utility, mechanical, electrical and other systems and,
upon reasonable advance notice, to enter upon the Premises to
make such repairs, replacements or alterations as the Port
Authority shall deem necessary or advisable and, from time to
time, to construct or install over, in or under the Premises new
systems or parts thereof, and to use the Premises for access to
other parts of the Facility otherwise not <conveniently
accessible; provided, however, that 1in the exercise of such
rights of access, the Port Authority shall not materially
interfere with the use and occupancy of the Premises by the
Lessee.

{c) In the event that any property of the Lessee shall
obstruct the access of the Port Authority, its employees, agents
or contractors to any of the existing or future utility,
mechanical, electrical and other systems and thus shall
interfere with the inspection, maintenance or repair of any such
system, the Lessee shall move such property, as directed by the
Port Authority, in order that the access may be had to the
system or part therecf for its 1inspection, maintenance or
repair, and, 1if the Lessee shall fail so to move such property
after written direction from the Port Autherity to do so, the
Port Authority may move it and the Lessee hereby agrees to pay
the cost of such moving upon demand.

{d) Except as described in Section 16(e} hereof, nothing
in this Section shall impose, or shall be construed to impose
upon the Port Authority any obligations so to construct or
maintain or to make repairs, replacements, alterations or
additions, or shall create any liability for any failure so to
do. The Lessee 1s and shall be in exclusive control and
possession of the Premises and the Port Authority shall not in
any event be liable for any injury or damage to any property or
to any person happening on or about the Premises or for any
injury or damage tc the Premises or to any property of the
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Lessee or of any other person located therein or thereon {other
than those occasionsd by the intentional tortiocus acts or gross
negligence of the Pori Authority).

(e) At any time and from time to time during ordinary
business hours within the three (3) months next preceding the
expiration of the letting, the Port Authority, by its agents and
employees, whether or not accompanied by prospective lessees,
occupiers or users of the Premises, shall have the right to
enter therecon for the purpose of exhibiting and viewing all
parts of the same, and during such three-month pericd the Port
Buthority may place and maintain on the Premises, the usual “To
Let” signs, which signs the Lessee shall permit to remain
without molestation.

(f) If, during the last month of the letting, the Lessee
shall have removed all or substantially all its property from
the Premises, the Port Authority may immediately enter and
alter, renovate and redeccrate the Premises.

(g) The exercise of any or all of the foregoing rights by
the Port Authority or others shall not be or be construed to be
an eviction of the Lessee nor be made the grounds for any
abatement of Rental nor any <c¢laim or demand for damages,
consequential or otherwise.

Section 23. Limitation of Rights and Privileges Granted

(a) The Premises are let to the Lessee and the Lessee
takes the same subject to all the following: (i) easements,
restrictions, reservations, covenants and agreements, if any, to
which the Premises may be subject, and rights of the public in
and to any public street; {ii) rights, 1f any, of any
enterprise, public or private, which is engaged in furnishing
heating, lighting, power, telegraph, telephone, steam, or
transportation services and of the municipality and State 1in
which the Premises are located: (iii) permits, licenses,
regulations and restrictions, if any, of the United States the
municipality or State in which the Premises are located, or
other governmental authority with appropriate jurisdiction.

(b) No greater rights or privileges with respect to the
use of the Premises or any-part thereof are granted or intended
to be granted to the Lessee by this Agreement, or by any
provision thereof, than the rights and privileges expressly and
specifically granted.

{00631402 DOC Ver: 13}




Section 24. Termination

{ta)} Each of the following =vents shall be an “Evant of
Default” or a “default” hereunder:

{1) The Lessee shall become insolvent, or shall take
the benefit of any present or future insolvency statute, or
shall make a general assignment for the benefit of
creditors, or file a voluntary petition in bankruptcy or a
petition or answer seeking an arrangement or its
recorganization or the readjustment of its indebtedness
under the federal bankruptcy laws or under any other law or
statute of the United States or of any State thereof, or
consent to the appeointment of a receiver, trustee, or
liquidator of all or substantially all of its property; or

(2} By order or decree of a court the Lessee shall be
adjudged bankrupt or an order shall be made approving a
petition filed by any of 1its creditors or, if (i) the
Lessee is a corporation, by any of its stockholders, or,
(ii) 1if the Lessee is a limited 1liability company, by any
of its members, or {(iii} if the Lessee 1is a general or
limited partnership, by any of 1its general partners,
seeking 1ts reorganization or the readjustment of its
indebtedness under the federal bankruptcy laws or under any
law or statute of the United S$tates or of any State
thereof; or

{3}y A petition wunder any part o¢f the federal
bankruptcy laws or an action under any present or future
insolvency law or statute shall be filed against the Lessee
and shall not be dismissed within ninety (90) days after
the filing thereof; or

(4) Except as permitted under Section 1B herecf, the
letting or the interest of the Lessee under this Agreement
shall be transferred +to, pass to or deveolve upon, by
operation of law or otherwise, any other person, firm,
partnership, corporation, or other business entity; or

{5) The Lessee, without the prior apprcval of the
Port Authority, merges, consolidates, dissclves or
experiences a change in Control as defined herein; or

{6) By or pursuant to, or under authority of any
legislative act, resolution or rule, or any order or decree
of any court or governmental becard, agency or officer, a
receiver, trustee, or liquidator shall take possession or
control of all or substantially all of the property of the
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Lessee, and such possession or control shall continue in
effect for a pericd of ninsty (90) days; or

(7Y The Lessse shall veoluntarily abandon, desert or
vacate all or substantially all of the Premises or
discontinue its operations at the Premises for over sixty
(60) days ({except in connection with a casualty, in
accordance with Section 16 hereof) or, after exhausting or
abandoning any right of further appeal, the Lessee shall be
prevented for a period of sixty (60) days by action of any
governmental agency from conducting its operations on the
Premises, regardless of the fault of the lLessee; or

(8) Any lien shall be filed against the Premises
because of any act or omission of the Lessee and shall not
be discharged or bonded within thirty (30) days; or

(9} The Lessee shall fail duly and punctually to pay
the Rental or to make any other payment required under this
Agreement when due to the Port Authority, and such failure
shall not be corrected within fifteen (15) days of the due
date of any such payment; or

(10) The Lessee shall fail to (i) obtain any insurance

policy required under this Lease, or, [(ii) following the
lapse, termination or expiration of any such insurance
policy, fail to replace the same with a policy complying
with the terms and conditions set forth in this Lease, and
Lessee fails to correct this lapse within thirty (30) days
following such lapse, termination or expiration; or

{11) The Lessee shall fail to perform its repair and
maintenance obligations under this Lease with regard to any
of the leasehold Premises and fails to commence such
repairs within thirty (30) days after receipt of notice
thereof from the Port Authority, or, if such repairs cannot
be completed within thirty ({(30) days, to commence such
repairs during the thirty (30) day period and continue to
perform such repairs in a diligent and timely manner until
completed; or

(12} The Lessee shall fail to keep, perform and
observe any bgher promise, covenant and agreement set forth
in this Agreement, on 1its part to be kept, performed or
observed, within thirty (30) days after 1its receipt of
notice of default thereunder from the Port Authority
{except where fulfillment of its obligation requires
activity over a period of time, and the Lessee shall have
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commenced to perform whatever may be regquired for
fulfillment within thirty ({30} days after receipt of
notice, and diligently continues such performance without
interruption to completion.

Upon the occurrence of any such Event of Default or at any time
thereafter during the continuance thereof, the Port Authority
may by written notice terminate the letting and the rights of
the Lessee under this Agreement, such termination to be
effective upon the date specified in such notice, which date
shall not be less than five (5) days after the giving of such
notice.

(b) If any of the events enumerated in paragraph (a) of
this Section shall occur prior to the commencement of the
letting, the Lessee shall not be entitled to enter into
possession of the Premises, and the Port Authority, upon the
occurrence of any such event, or at any time thereafter during
the continuance therecf may, by forty eight {48) hours’ notice,
cancel tnhne interest of the Lessee under this Agreement, such
cancellation to be effective upon the date specified in such
notice.

{c}) No acceptance by the Port Authority of rentals, fees,
charges or other payments in whole or in part for any period or
periods after a default of any of the terms, covenants and
conditions hereof to be performed, kept or observed by the
Lessee shall be deemed a waiver of any right on the part of the
Port Authority to terminate the letting. No waiver by the Port
Authority of any default on the part of the Lessee in
performance of any of the terms, covenants or conditions hereof
to be performed, kept or observed by the Lessee shall be or be
construed to be a waiver by the Port Authority of any other or
subsequent default in performance of any of the said terms,
covenants and conditions.

(d} The rights of termination described above shall be in
addition to any other rights of termination provided in this
Agreement and in addition to any rights and remedies that the
Port Authority would have at law or in equity as a conseguence
of any breach of this Agreement by the Lessee, and the exercise
by the Port Authority of any right of termination shall be
without prejudice to any other such rights and remedies.

Section 25. Additional Termination Rights

(a} Beginning on the Commencement Date of this Lease and
continuing throughout the Term of this Lease, the Port Authority
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shall have the right, on ninety (90) days’ notice, to recapture
an aggregate of three (3) acres of the FPremises in any sixty
{60) month period of the Term for the purpose of facilitating
the efficient movement of vehicles and cargo in and around the
Facility, for the purpose of enhancing ingress and egress to
adjacent leaseholds and public berths, for the purpose of
complying with any United States Coast Guard, Department of
Homeland Security, Port Autheority, or any other governmental
requirements for the safety of the Facility, as determined in
the sole discretion of the Port Authority or other governmental
agency, or for the purpose of installation of utilities;
provided, however, that the Port Authority shall provide a
proportionate adjustment of the Rental. The Port BAuthority shall
be responsible for those costs associated with redefining the
Premises under this provision such as security reguirements, but
such costs shall not include costs expended in the Lessee's
ordinary course of business operations, labor costs or any
diminution in wvalue.

Beginning on the Commencement Date of this Lease and
continuing throughout the Term of this Lease, the Lessee shall
also have the right, on ninety (90} days’ notice to surrender an
aggregate of three (3) acres of the Premises in any sixty (60)
month period of the Term for any purpose; provided, however,
that any notice given by the Lessee in accordance with the
provisions of this Section 25 shall not be effective if the
Lessee has been delivered a notice of default from the Port
Authority as to which any applicable period to cure has passed,
or has been delivered a notice of termination from the Port
Authority. Lessee shall be responsible for those costs
associated with redefining the Premises under this provision
such as security requirements, but such costs shall not include
costs expended 1in the Port Authority’s ordinary course of
business operations, labor costs or any diminution in wvalue.

Termination under the provisions of this Section 25 shall
have the same effect as if the effective date of termination
stated in the notice delivered hereunder were the date of
expiration of the Term of the letting of this Lease with regard
to the specific portion of the Premises to which the termination
applies.

(gf\ The parties may mutually agree to terminate or
surrender any other acreage during the Term of the Lease.
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Section 26. Right of Re-entry Upon Terminaticn

Trie Port Authority shall, as an additionai remedy upon the
giving of a notice of termination as provided in Section 24 of
this Agreement, have the right Lo re-enter the Premises and
every part therecf wupon the effective date o©of termination
without further notice of any kind, and may regain and resume
possession either with or without the institution of summary or
other legal proceedings, or otherwise. Such re-entry, or
regaining or resumption of possession, however, shall not in any
manner affect, alter or diminish any of the surviving
obligations of the Lessee under this Agreement, and shall in no
event constitute an acceptance of surrender,

Section 27. Waiver of Redemption

The Lessee hereby waives any and all rights to recover or
regain possession of the Premises and all rights of redemption,
granted by or under any present or future law in the event it is
evicted or dispossessed for any cause, or in the event the Port
Authority obtains possession of the Premises in any lawful
manner.

Section 28. Survival of the Obligations of the Lessee Upon
Termination

{a) In the event that (i) the letting shall have been
terminated 1in accordance with a notice of termination as
provided in Section 24 of this Agreement, or (ii) the Port
Authority has re-entered, regained or resumed possession of the
Premises 1n accordance with the provisions of Section 26 of this
Agreement, then all of the obligaticns under this Agreement
shall survive such termination or <cancellation, re-entry,
regaining or resumption of possession, including repair and
maintenance obligations, provided, however, that any obligation
of the Lessee hereunder relating to the Lessee’s Construction
Work shall only survive to the extent that such Lessee’s
Construction Work has been fully approved and has commenced, 1in
accordance with Section 20 hereof. Upon such termination, the
amount or amounts of damages or deficiency shall become due and
payvable to the Port Authority to the same extent, at the same
time or times and in the same manner as if no termination,
cancellation, re-entry, regaining or resumption of possession
has taken place, subject t¢ the Port Authority’s right as
provided in the next sentence to accelerate the amcunts due and
recover the full amount for the entire unexpired Term. The Port
Authority may maintain separate actions each month to recover
the damage or deficiency then due, or at its option and at any
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time may sue to recover the full deficiency (less the proper
discount)} for the entire unexpired Term, and, notwithstanding
anything appearing in this Section to the contrary, the Port
Authority does not waive any rights it may have against Lessee
under any performance bonds or any other agreements.

(b} The amount or amounts of damages for the period of
time subsequent to termination or cancellation ({(or re-entry,
regaining or resumption of possession) shall be:

{l) the amount of all unfulfilled monetary
obligations of the Lessee under this Agreement, including,
without limitation thereto, all SUms constituting
Additional Rental under Section 21 of this Agreement, and
all sums constituting the Basic Rental under Sections 3 - 6
of this Agreement, accrued prior to the effective date of
termination, and the cost to and expenses of the Port
Authority for fulfilling all other obligations of the
Lessee which would have accrued or matured during the
balance of the Term or on the expiration date originally
fixed or within a stated time after expiration or
termination; and

{2) an amcunt equal to all reasonable costs and
expenses incurred by the Port Authority in connection with
such termination, cancellation, regaining or resumption of
possession, c¢ollection of all amounts due to the Port
Authority, the restoration of the Premises (on failure of
the Lessee to have restored), the reletting of the
Premises, the care and maintenance of the Premises during
any period of wvacancy of the Premises, the foregoing to
include without limitation, personnel costs and legal
expenses (including but not limited to the cost to the Port
Authority of cutside counsel}, brokerage fees and
commissions, repairing and altering the Premises and
putting the Premises in order (such as but not limited to
cleaning and deccrating the Premises).

Section 29. Reletting by the Port Authority

The Port Authority, upon termination or <cancellation
pursuant to Section 24 of this Agreement, oOr upon any re-entry,
regaining or resumption of possession pursuant to Section 26 of
this Agreement, may occupy the Premises or may relet the
Premises and shall have the right to permit any person, firm or
corporation to enter upon the Premises and use the same. Such
reletting may be of a part of the Premises or of the entire
Premises, and may be for any period of time {(whether the same as
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or different from the amount remaining in the Term hereunder),
and on terms and conditicns the same as or different from those
set forth in this Agreciment. Tne Port Authority shall also,
upon termination or cancellation pursuant to Section 24 of this
Agreement, or upon re-entry, regaining or resumption of
possession pursuant to Section 26 of this Agreement, have the
right to repair and to make structural or other changes in the
Premises, including changes which alter the character of the
Premises and the suitability thereof . for the purpcses of the
Lessee under this Agreement, without affecting, altering or
diminishing the obligations of the Lessee hereunder. In the
event either of any reletting or of any actual use and occupancy
by the Port Authority (the mere right to use and occupy not
being sufficient however) there shall be credited to the account
of the Lessee against its survived obligations hereunder any net
amount remaining after deducting from the amount actually
received from any lessee, licensee, permittee or other occupier
in connection with the use of the Premises (or portion thereof)
during the balance of the Term as the same is originally stated
in this Agreement, or from the market value of the occupancy of
such portion of the Premises as the Port Authority may itself
during such period actwally use and occupy, all reasocnable
expenses, reasonable costs and reasonable disbursements incurred
or paid by the Port Autherity in connection therewith. Neither

any such letting nor any such other use or occupancy shall be or
be construed to be an acceptance of a surrender. The Port
Authority acknowledges that it has an obligation to mitigate its
damages in accordance with applicable law.

Section 29%A. Remedies Under Bankruptcy and Insolvency Codes

If an order for relief is entered or if any stay of
proceeding or other act becomes effective in favor of Lessee the
Port Authority’s interest in this Lease in any proceeding
commenced by or against Lessee under the present or any future
United States Bankruptcy Code or 1in a proceeding which 1is
commenced by or against Lessee seeking a reorganization,
arrangement, composition, readjustment, liquidation, dissolution
or similar relief under any other present or future applicable
federal, state or other bankruptcy or insolvency statute or law,
the Port Authority shall be entitled to invoke any and all
rights and remedies available under such bankruptcy or
insolvency code, statute or law or under this Agreement
including such rights and remedies as may be necessary to
adequately protect the Port Authority ‘s right, title and
interest in and to the Premises or any part thereof and
adegquately assure the complete and continuous future
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performance of Lessee’s obligations under this Agreement.
Adequate protection of the Port Authority’s right, title and
interest in and toc the Premises, and adequate assurance of the
complete and continuous future performance of Lessee’s
obligations under this Agreement, shall include all of the
following requirements:

(a) that Lessee shall comply with all of its obligations
under this Agreement;

(b} that Lessee shall continue to use the Premises only in
the manner permitted by this Agreement; and

(c) that if Lessee’s trustee, Lessee or Lessee as debtor-
in-possession assumes this Agreement and proposes to assign it
{pursuant to Title 11 U.S.C. Section 365, as it may be amended)
to any person who has made a bona fide offer therefor, the
notice of such proposed assignment, giving (i) the name and
address of such person, {ii) all of the terms and conditions of
such offer, and (iii} the adesqguaete assurance to be provided the
Port Authority to assure such person’s future performance under
this Agreement, including the assurances referred to or intended
by Title 11 U.S.C. Section 365, as it may be amended, and such
other assurances as the Port Authority may reasonably require,
shall be given to the Port Authority by the trustee, Lessee or
Lessee as debtor-in-possession of such offer, not later than
twenty (20) days before the date that the trustee, Lessee or
Lessee as debtor-in-possession shall make application to a court
of competent Jjurisdiction for autheority and approval to enter
into such assignment, and Port Authority shall thereupon have
the prior right and option, to be exercised by notice to the
trustee, Lessee and Lessee as debtor-in-possession, given at any
time before the effective date of such proposed assignment, to
accept an assignment of this Agreement upon the same terms and
conditions and for the same consideration, if any, as the bona
fide offer made by such person (including any higher or better
offers made that may be made in such proceedings), less any
brokerage fees, finders’ fees, procuring fees, or commissions,
or any similar fees or commissions which may be payable out of
the consideration to be paid by such person for the assignment
of this Agreement (“Brokerage Commissions”). The Port Authority
shall have no obligation to pay any such Brokerage Commissidné.
If Lessee attempts to arrange such an assignment of this Lease,
then as an element of the required adequate assurance to the
Port Authority, and as a further condition to Lessee’s right to
make such an assignment, Lessee’s agreement{s) with brokers
shall, to the Port Autherity’s reasonable satisfaction, provide
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that the Port Authority shall have no obligation to pay such
Brokerage Commissions 1f the Port Authority exercises the Port
Authority’s rights under this Secticon 2% A.

Section 30. Remedies to Be Nonexclusive

All remedies provided in this Agreement shall be deemed
cumulative and additional and not in lieu of or exclusive of
each other or of any other remedy available to the Port
Authority at law or in equity, and neither the exercise of any
remedy, nor any provision in this Agreement for a remedy or an
indemnity shall prevent the exercise of any other remedy.

Secticon 31. Surrender

{(a) The Lessee covenants and agrees to yield and deliver
peaceably to the Port Authority possession of the Premises on
the date of the cessation of the letting, whether such cessation
be by termination, expiration or otherwise, promptly and in the
condition required by the provisions of Section 16(c¢) hereof
regarding the condition of the Premises at the expiration or
termination of the letting hereunder.

(b) The Lessee shall have the right at any time during the
letting to remove from the Premises, all its equipment,
removable fixtures and other personal property, and all property
of third persons for which the Lessee is responsible, and on or
before the expiration or earlier termination of the letting it
shall remove all of the same from the Premises, repairing all
damage caused by any removal. If the Lessee shall fail to
remove such property on or before the termination or expiration
of the letting, the Port Authority may remove such property to a
public warehouse for deposit or may retain the same in its own
possession and in either event may sell the same at public
auction, provided, however, that the Port Authority shall have
given the Lessee twenty (20} days’ written notice of the Port
Authority’s intent to sell such property at public auction, the
proceeds of which shall be applied: first to the expenses of
removal, including repair reguired thereby, and of storage and
sale; second, to any sums owed by the Lessee te the Port
Authority, with any balance remaining to be paid to the Lessee;
if the expenses of such removal, repair, storage and sale shall
exceed the proceeds of sale, the Lessee shall pay suchiéxcess to
the Port Authority upon demand (or the Port Authority shall have
recourse to the letter of credit provided pursuant to this
Agreement) . Without limiting any other term or provision of
this Agreement, the Lessee shall indemnify and hold harmless the
Port Authority, its Commissioners, officers, agents, employees
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and contractors from all claims of third perscns arising out of
the Port Authority’s removal and disposition of property
pursuant to thnis  3ecition, including claims for conversion,
claims for loss of or damage to property, claims for injury to
persons (including death), and claims for any other damages,
consequential or otherwise. Notwithstanding the foregoing,
Lessee shall not indemnify nor hold harmless the Port Authority,
its Commissioners, officers, agents, employees or contractors
for their respective intentional tortiocus acts or (gross
negligence.

Section 32. Acceptance of Surrender of Lease

No agreement of surrender or purported acceptance of a
surrender shall be wvalid unless and until the same shall have
been reduced to writing and signed by the duly authorized
representatives of the Port Authority and of the Lessee. Except
as expressly provided in this Section, neither the doing of, nor
any omission to do, any act or thing, shall be deemed an
acceptance of a surrender of the letting or of this Agreement.

Section 33. Notices

{a) All notices, permissions, requests, consents and
approvals given or required to be given to or by either the Port
Authority or the Lessee, except as otherwise expressly provided
herein, shall be in writing, and all such nctices and requests
shall be (i) personally delivered to the party or to the duly
designated officer or representative of such party; or (ii)
delivered to an officer or representative at their office during
regular business hours; or (iii) 1if directed to the Lessee,
delivered to the Premises at any time to the attention of the
President; or (iv) forwarded to such party, officer or
representative at the office by registered or certified mail, or
delivered to such party at such address by “Federal Express” or
similar reputable overnight courier service. Until further
notice, the Port Authority hereby designates its Executive
Director, and the Lessee designates the person whose name
appears on the first page of this Agreement as their respective
officers or representatives upon whom notices and requests may
be served, and the Port Authority designates its office at 225
Park Avenue Scouth, New York, WNew York 10003, and the Lessee
designates its office, the address of which is seg\forth in the
first page of this Agreement, as their respective offices where
notices and reguests may be served.

{b} If any notice is mailed or delivered, the giving of
such notice shall be complete upon receipt or, in the event of a
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refusal by the addressee, upon the first tender of the notice to
the addressee or at the permitted address.

Section 34. General

{a) Wherever in this Agreement the Lessee agrees or is
required to do or has the right to do, any act or thing, the
following shall apply:

(1) If the Lessee 1s a corporation, its obligations
shall be performed by it and its rights shall be exercised
only by its officers and employees; or

(2) 1If the Lessee 1is a partnership, its obligations
shall be performed and its rights shall be exercised by its
partners and employees only; or

{3} If the Lessee is an individual, his obligations
shall be performed and his rights shall be exercised by
himself and his employees only; or

{4) TIf the Lessee is a limited liability company, 1ts
obligations shall be performed and its rights shall be
exercised onity by its members, managers and employees;

(5) None of the provisions of this paragraph ({a}
shall be taken to alter, amend or diminish any obligation
of the Lessee assumed in relation to its invitees, business
visitors, agents, representatives, contractors, customers,
guests, or other persons, firms or corporations doing
business with it or using or on or at the Premises with 1its
consent.

(b) If more than one individual or other legal entity is
the Lessee under this Agreement, each and every obligation
hereof shall be the joint and several obligation of each such
individual or other legal entity.

{(c) Unless otherwise stated in this Agreement, in its use
of the Premises the Lessee shall act only for 1ts own account
and, without limiting the generality of the foregoing, shall not
act as agent, representative, factor, broker, forwarder, bailee,
or consignee without 1legal title to the subiift matter of the
consignment, except to the extent necessary for exercise of the
rights of user granted by this Agreement.

(d} The Lessee'’s representative, hereinbefore specified in
this Agreement (or such substitute as the Lessee may hereafter
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designate in writing), shall have full authority tc act for the
Lessee in connection with this Agreement and any things done or
to be done hereunder, and to execute on the Lessee’s behalf any
amendments or supplements to this Agreement or any extensicn
thereof.

(e} The Section headings in this Agreement are inserted
only as a matter of convenience and for reference, and they in
no way define or limit or describe the scope o¢r intent of any
provision hereof.

(f} All payments required of the Lessee by this Agreement
shall be made by mail to the Port Authority at P. O. Box 95000,
Philadelphia, Pennsylvania 19195-1517 or via wire transfer to TD
Bank, Bank ABA Number: 031201360, Account Number: 5950011618, or
to such other address as may be substituted therefor.

{g) This Agreement does not render the Lessee the agent or
representative of the Port Authority for any purpose whatsoever.
Neither a partnership nor any joint venture is hereby created.

(h} As used in Sections 13 and 16 hereof, the phrase
“utility, mechanical, electrical and other systems” shall mean
and include (without limitation thereto) the following:
machinery, engines, dynamos, boilers, elevators, escalators,
incinerators and incinerator flues, systems for the supply of
fuel, electricity, water, gas and steam, plumbing, heating,
sewerage, drainage, catch basins, storm grates, storm drains,
ventilating, air-conditioning, communications, fire-alarm, fire-
protection, sprinkler, telephone, telegraph and other systems,
fire hydrants and fire hoses, and their respective wires, mains,
switches, conduits, lines, tubes, valves, pipes, motors, cables,
fixtures and other equipment. The phrase “utility, mechanical,
electrical and other systems” shall specifically exclude any
underground utilities, including storm water underground
utilities in accordance with Section 16(f).

{i}) All designations of time herein contained shall refer
to the time-system then officially in effect in the municipality
wherein the Premises are located.

{j} As used in this Agreement, "“letting” shall include any
extension of the letting under this Agfggment, whether made by
agreement or by operation of law, and “Manager of the Facility”
or “Manager” shall mean the person or persons from time to time
designated by the Port Authority to exercise the powers and
functions vested in the said Manager or in the Superintendent of
the Facility by this Agreement; but until further notice from
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the Port Auvthority to the Lessee, it shall mean the Manager (or
the BActing Manager! Port Authority Marine Terminals-New Jersey
for the time beinyg, or his or ner duly designated representative
Oor representatives,

{k) No designation in this Agreement of any area as a
street, highway, roadway or other comparable characterization,
whether or not by name, shall be o¢r be deemed to be an
admissieon, recognition or acknowledgement of public or private
rights in fthe area so designated, or as a dedication for or a
consent to any public or private use of the same. All use in
this Agreement of names and designations in connection with such
areas 1s merely for the purpose of fixing geographical
locations.

(1) So long as the Lessee shall pay all Rentals provided
for in this Agreement and shall observe and perform all the
terms, covenants and c¢onditions on the Lessee’'s part to be
observed and performed under this Agreement, the Lessee may
peaceably and quietly enjoy the Premises, during the Term,
without disturbance by anyone claiming by, through or under the
Port Authority, subject, nevertheless, to the terms, covenants
and cecnditicns of this Agreement, it being understood that the
Port Authcrity’s obligations hereunder shall continue only so
long as it remains the owner of the Premises.

{m) This Agreement and the letting hereunder are and shall
be subject and subordinate to all mortgages which may now or
hereafter affect the Premises or the Facility, and to all
renewals, modifications, consolidations, replacements and
extensions thereof, and although the provisions of this Section
shall be deemed to be self-operating and effective for all
purposes without any further instrument on the part of the
Lessee, the Lessee shall execute on demand and without expense
to the Port Authority such further instruments confirmatory of
the provisions of this paragraph (m) as the Port Authority may
regquest.

(n} Intentionally Deleted.

{o) Intentionally Deleted.

{p) The Lessee 1is not acquiring an ownership interest in
the Premises under this Agreement. Capital expenditures in
connection with the Premises have been, or are expected to be
made, in whole or in part by the Port Authority from “exempt
facility bonds” (within the meaning of Section 142(a) of the
Internal Revenue Code of 1986, as amended} issued by the Port
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Authority from time to time (such capital expenditures are
hereinafter called “the Property”). The Lassee hereby
irrevocably elects not to claim for purposes of federal, state
or local taxation of income any depreciation or investment
credits, for which it may be eligible with respect to the
Property. The Lessee further agrees that this irrevocable
election shall be binding upon its successors in interest, if
any, under this Agreement, and as a condition of any permitted
sale or assignment of the interest of the Lessee under this
Agreement, every successor in interest shall furnish an executed
irrevocable election in the form of the immediately preceding
gsentence to the Port Authority. The foregoing shall not grant
or be deemed to grant to the Lessee the right to sell or assign,
in any manner, its interest under this Agreement.

(g} Neither this Agreement nor a Memorandum of Lease may
be recorded of record.

(r) It is understood that the election set forth in
paragraph (p) of this Section 34 shall not apply to any personal
property of the Lessee {(including equipment and trade fixtures)
removable without material damage to the Premises leased to the
Lessee pursuant to this Agreement which are installed by the
Lessee in or on the Premises leased to the Lessee pursuant to

this Agreement and which shall be deemed to be and remain the
property of the Lessee.

(s} Unless otherwise specified, whenever in this Agreement
the consent of the Port Authority is required to be obtained,
the giving of the consent shall be in the sole discretion of the
Port Authority.

{(t) This Agreement shall be governed by the laws of the
State of New Jersey without regard to conflict of law
principles. The parties irrevocably and unconditionally consent
and submit to the exclusive jurisdiction and wvenue cof the state
and federal courts in the State of New Jersey (in the District
in which the Facility is located).

(u) The Port Authority shall not be deemed to have
modified or waived any of its rights or remedies hereunder
unless such modification or waiver is in writing and signed by
the Port Authority, and then Omly to the extent specifically set
forth therein. A waiver in one specific event shall not be
deemed to apply either as a waiver or bar to any right or remedy
stemming from a subsequent event.
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{v) The Lessee shall be responsible for the provision of
parking facilities for all of Lessee’s employees working in
office buildings, processing puildings and yards located at the
Facility; provided, however, that the Lessee shall not be
responsible for providing parking facilities for ILA workers
discharging or loading vessels or draying vehicles.

(w) Except as provided in subsection (x) below, the
parties agree and acknowledge that the Port Authority will be
under absolutely no obligation whatsoever tc supply any
additional property at the Facility to the Lessee during the
Term of this Lease, and that no further discussions between the
Port Authority and Lessee regarding consolidation will be
entered into with the Lessee during the Term of this Lease.

(x) Notwithstanding subsection (w) above, should the Port
Authority relocate the existing tenant at the premises set forth
below during the Term of this Lease, which decision to relocate
shall be in the sole and absolute discretion of the Port
Authority, it being understood that the Port Authority has
absclutely no obligaticon to relocate such existing tenant,
Sections C and D of Building 263 and the associated open area
(the “Building 263 Area”), and the open area vyard located on
Parcel 4 (also known as Lot S} (the “Open Area Property”, and,
when taken together with the “Building 263 Area,” the “Potential
Relocation Parcel”}, shall be added to and integrated into the
Premises under this Lease by execution of a spreader agreement.
In the event the Potential Relocation Parcel beccmes available,
Lessee shall accept said Potential Relocation Parcel in “AS
IS”/broom c¢lean condition, it being agreed that the Port
Authority shall have absolutely no obligations whatsoever to
undertake any work to remove ©or replace any structures
(including without limitation, offices, bathrooms, supply rooms,
fencing, etc), equipment or infrastructure, fixed or unfixed, at
the Potential Relocation Parcel. Upon integration of the
Potential Relocation Parcel into the Premises, and into this
Lease, the Basic Rental shall be adjusted as follows: Lessee
shall pay for the entire footprint area of the Potential
Relocation Parcel at the then-current open area rates being
charged by the Port Buthority, which rate shall be subject to
adjustment in accordance with Section 4 herein, beginning on the
first (1®*) day of January in the calendar year following the
integration of such Posential Relocation Parcel into the
leasehold under this Lease, and using as the Base Period for
such calculation the month in which the Potential Relocation
Parcel was integrated into the leasehold hereunder (unless such
Potential Relocation Parcel is integrated into the leasehold
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hereunder in the month of December, in which case the Base
Period the November of +the calandar year in wiiich the
Potential Relocation Parcel was Integrated into the leasehcld
under this Lease and the adjustment shall not occur until
January 1 1in the calendar year following the first annual
anniversary date of the integration of the Potential Relocation
Parcel into the leasehold).

{y) The parties agree and acknowledge that at the time of
the surrender and termination of Lease 293, Lessee was and
continues to be in arrears in its Rental payments under Lease
283 in the amount of Three Million Four Hundred Thousand and
00/100 Dcllars ($3,400,000.00) (the ™“Rental Arrears”). The
parties further agree and acknowledge that, pursuant to the
Surrender Agreement, the Lessee has agreed to pay a surrender
fee to the Port Authority in the amount of One Million and
00/100 Dollars ($1,000,000.00) in connection with the
termination of Lease 293 and the surrender of the Surrendered
Premises {the “Surrender Fee”). Lessee acknowledges that the
Rental Arrears and the Surrender Fee are currently due and owing
to the Port Authority. Repayment of the Rental Arrears and the
Surrender Fee has been taken into consideration in the
calculation of the Annual Vehicle Throughput Rental payable in
accordance with Section 5 of this Agreement. In the event that
this Agreement is terminated for any reason prior tc the
expiration of the full Term set forth in Section 2 of this
Agreement, 1n addition to all other rights and remedies set
forth herein, the Port Authority shall have the right to recover
the Rental Arrears and the Surrender Fee, to the extent unpaid
at the time of such termination, as Additional Rental.

Section 35. Premises

(a) {i) The Port Authority shall deliver the Premises to
the Lessee in its presently existing “as is” condition and the
Lessee agrees to and shall take the Premises in its Yas is”
“where is” condition, without any representations or warranties
of any kind whatsoever, and the Port Authority shall have no
obligations under this Agreement for finishing work ©or
preparation of any portion of the Premises for the Lessee’s use,
The Lessee acknowledges that pursuant to Lease 265, Lease 266
Lease 291 and Lease 293, it has been in continuous occupancy of
all of the Premiseé\prior to the commencement of this Lease and
is fully familiar with the Premises.

Notwithstanding the foregoing, the Port Authority
represents that at the time of entering into Lease 293 with
Lessee, in June, 2009, the fire protection systems and sprinkler
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systems in all buildings existing on the premises that were the
subject of Lease 293, were in working condition and compiiant
with all applicable codes and regulations.

{ii} Notwithstanding Section 35(a) (i) above, as to
former Building 291 specifically, the Port Authority shall grade
the open area created by the demolition of Building 291 so that
the resulting open area tapers down over fifty (50} feet %o a
twelve percent (12%) grade). The foundation of Building 291 will
remain. All fencing and other related work shall be at the sole
cost and expense of the Lessee.

{b) The Lessee acknowledges that i1t has not relied upon
any representation or statement of the Port Authority or its
Commissicners, officers, employees or agents as to the condition
of the Premises or the suitability thereof for the operations
permitted on the Premises by this Agreement. The Lessee, prior
to the execution of this Agreement, has thoroughly examined the
Premises as existing and has found the same to be suitable and
satisfactory for the operations of the Lessee contemplated and
permitted under this Agreement. Without limiting any obligation
of the Lessee to commence operations under this Agreement at the
time and in the manner stated elsewhere in this Agreement, the
Lessee agrees that no portion of the Premises will be used
initially or at any time during the letting which 1is in a
condition unsafe or improper for the conduct of the operations
of the Lessee, so that there is a likelihocod of injury or damage
to life or property, and the Lessee further agrees that before
any use it will immediately correct any such unsafe or improper
condition.

(c) The Port Authority shall not be liable to the Lessee
for injury or death to any person or persons whomsoever, or for
damage to any property whatsoever at any time in the Premises or
elsewhere at the Facility, including but not limited to any such
injury, death or damage from falling material, water, rain,
hail, snow, ice, gas, steam, or electricity, whether the same
may leak into, or flow from any part of the Facility or from any
other place or quarter. Notwithstanding the foregoing, the Port
Authority shall at all times remain liable for its intentional
tortious acts and/or gross negligence.

Section 36. “orce Majeure

{a) Neither the Port Authority nor the Lessee shall be
liable for any failure, delay or interruption in performing its
respective obligations hereunder due to causes or conditions
beyend its control, including, without 1limitation thereto,
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subject to the provisions of paragraph (m) of Section 20,
strikes; boyvcotts, picketing, slow-downs, work stoppages or
lakor troubles of any other type (whether affecting the Port
Authority, the Lessee or their respective contractors or
subcontractors), embargcoes, shortages of material, acts of God,
acts of the public enemy, acts of supericr or applicable
governmental authority, weather conditions, tides, riots,
rebellion, sabotage or any other circumstances for which it 1is
net responsible and which are not within its control. Further,
neither party shall be liable unless the failure, delay or
interruption shall result from failure on the part of such party
to use reasconable care to prevent or reasonable efforts to cure
such failure, delay or interruption; provided, however, that the
provisions of this paragraph shall not apply to failures by the
Lessee to pay the Rental specified hereunder, and shall not
apply to any other charges or money payments.

{b) The Port Authority shall be under no obligation to
supply any service or services if and to the extent and during
any period that the supplying of any such service or services or
the use of any component necessary therefor shall be prohibited
or rationed by any federal, state or municipal law, rule,
regulation, requirement, order or directicon and if the Port
Authority deems it in the public interest to comply therewith,
even though such law, rule, regulation, requirement, order or
directicn may not be mandatory on the Port Authority as a public
agency.

(c) Nc abatement, diminution or reduction of the rent or
other charges payable by the Lessee, shall be claimed by or
allowed to the Lessee for any inconvenience, interruption,
cessation or loss of business or other loss caused, directly or
indirectly, by any present or future law, rule, regquirement,
order, directicn, ordinance or regulation of the United States
of America, or of the state, county or city government, or of
any other municipal, governmental or lawful authority
whatsoever, or by priorities, rationing or curtailment of labor
or materials, or by war or any matter or thing resulting
therefrom, or by any other cause or causes beyond the control of
the Port Authority, nor shall this Agreement be affected by any
such causes.

Section 37\ Brokerage

The Lessee represents and warrants that no broker has been
engaged, hired or contracted in the negotiation of this
Agreement and that there is no broker who 1is or may be entitled
tc be paid a commission in connection therewith. The Lessee
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shall indemnify and save the Port Authority harmless of and from
any and every for commissicn or brokerage made by any and
all persons, firms or corporations wnatsoever who allege to have
acted for the Lessee for services 1in connesction with the
negotiation and execution of this Agreement.

Section 38. Non-Liability of Individuals

No Commissioner, director, officer, agent or employee of
either party to this Agreement shall be held personally liable
to the other party under any term or provision of this Agreement
or because of its execution or attempted execution or because of
any breach or alleged breach thereof.

Section 39. Services

{a) The Port Authority shall be under no obligation to
supply the Lessee with any services provided by utility
companies and other service providers, including but not limited
te water, gas, electricity, sewer service, heat, steam, air-
conditioning, telephone, internet, telegraph, cable, or
electrical guard or watch service.

(b) The Lessee shall promptly pay all wutility bills
covering its own consumption. Payment of water bills shall
include any factor which may have been included by the
appropriate governmental agency as a sewer-rent or other charge
for the use of a sewer system. In the event that any such
utility bill or bills shall remain unpaid for a period of six
(6) months after the same becomes due and payable, or in the
event that any such bill remains unpaid at the date of
expiration or earlier termination of the 1letting under this
Agreement, the Port Authority may pay the same and any interest
or penalties thereon, and the total payment or payments shall
constitute an item of Additional Rental, payable to the Port
Authority on demand. Where sewage 1s contained in tanks
periodically cleaned by a contractor paid by the Port Authority,
the Lessee shall pay such portion of the contract charge as may
be reasonably determined by the Port Authority, on demand.

(c) The Lessee agrees to maintain the enclosed portions of
the Premises at a sufficient temperature, or to bleed pipes, so
that~ the plumbing, fire-protection and sprinkler systems will
not beé damaged by reason of low temperatures,

(d) If during the Term of this Agreement, any federal,
state, municipal or other governmental body, authority or
agency, or any public utility or other entity providing any
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service, assesses, levies, imposes, makes or increases any
charge, fee., rent or assessment con ths Port Authority, for any
service, system or utility wnow or In the future supplied to
and/or used by the Lessee at the Premises or the structures or
buildings, which, o¢or a portion or portions of which, are
included in the Premises, then the Lessee shall, at the option
cf the Port Authority exercised at any time and from time to
time by notice to the Lessee, pay, in accordance with any such
notice, such charge, fee, rent or assessment or such increase
thereof (or the portion thereof allocated by the Port Authority
to the Premises or to the operations of the Lessee under this
Agreement)} either directly to the governmental body, authority
or agency, or to the public utility or other entity, or directly
to the Port Authority, as such notice may direct. All such
payments shall ceonstitute items of Additional Rental.

(e} No failure, delay or interruption (collectively, an
“"Interruption”) in any water or gas service, whether supplied by
the Port Authority or by others, shall relieve or be construed
to relieve the Lessee of any of its obligations hereunder or
shall be or be constructed to be an eviction of the lLessee, or
shall constitute greounds for any diminution or abatement of the
Rental payable under this Agreement, c¢r grounds for any claim by
the Lessee for damages, consequential or otherwise.

(f} Without in any way affecting the obligations of the
Lessee elsewhere stated in this Agreement, the Lessee shall,
subject to the provisions of Section 16 of this Agreement,
provide, maintain and keep in good order, conditicon and repair
any and all meters (to be located as designated by the Port
Authority, other governmental authority or utility), whether
master meters or not, are located at or on the Premises.

Section 40. Right of Termination ~ Qwnership and Control

{a) The Lessee hereby represents, knowing that the Port
Authority is relying on the accuracy of such representation,
that it is a corporation incorporated and existing under the
laws of the State of New Jersey, and that the reqguisite
corporate consents to enter into this Agreement have been
obtained. The Lessee hereby represents that all of the common
stock and other securities of the Lessee is owned by Gary LoBue

\Qnd August LoBue.

(b} The Lessee recognizes the fact that a change in
Control {as defined in Section i8 nerecft), Transfer of
securities in the Lessee or of a substantial part thereof, entry
into any management, services agreement or similar type of
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agreement for operations on the Premises, or any other act or
transaction invelving or resulting in a change in the ownership
cr distribution of Lessee’s securities or with respect to the
identity of the parties 1in Control of the Leassee or the
Premises, or the degree thereof (except as provided in Section
18), 1is for practical purposes a Transfer or disposition of the
rights obtained by the Lessee through this Agreement. The
Lessee further recognizes that because of the nature of the
ocbligations of the Lessee hereunder, the qualifications and
identity of the Lessee and 1ts security holders are of
particular ceoncern to the Port Authority. The Lessee also
recognizes that it 1is because o0of such gqualifications and
identity that the Port Authority is entering into this Agreement
and, in doing so, 1s willing t¢ accept and rely on the Lessee
for the faithful performance of all obligations and covenants
hereunder. Therefore, the Lessee represents and agrees for
itself, 1ts present owners and any successor 1in 1interest
thereof, respectively, that without the prior written approval
of the Port Authority, there shall be no Transfer of any
securities in the Lessee by its present owners to any other
Person; nor shall the present owners suffer any transfer of such
securities to be made; nor shall there be or be suffered to be
made by the Lessee or by any owner of securities therein, any
other change in the ownership of such securities or 1in the
relative distribution thereof, or with respect to the identity
of the parties in Control o©f the Lessee or the degree thereof,
by any other method or means, whether by increased
capitalization, merger with another corporation, corporate or
other amendments, issuance of additional new securities or
classification of securities or otherwise; and the Lessee
further represents and agrees for itself and its present owners,
and any successor 1in interest thereof, respectively, that the
direct ownership and Control of the Lessee shall be and remain
as represented in paragraph {a) of this Secticn.

{(c) The Lessee acknowledges the Lessee’s assurance of
faithful performance of these provisions is a special inducement
for the Port Authority to enter into this  Agreement.
Noncompliance on the part of the Lessee with the provisions
contained in this Section shall be and be deemed an Event of
Default under Section 24 of this Agreement, and the Port
Authority shall have the right to terminate this Agreement and
the letting hereunder pursuant to the provisions of said Section
24 hereof.

{(d} The foregoing right of termination shall be in
addition to all other rights of termination the Port Authority
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has under this Agreement and the failure of the Port Authority
to exercise its right of termination under this Section at any
time in which it may have such right shall not atfect, walve or
limit its right to exercise said right of termination at any
subsequent time.

{e} The phrase "“direct or indirect beneficial ownership”
shall include without 1imiting the generality thereof the direct
or indirect power through contract, arrangement, understanding,
relationship or otherwise to dispose of or to direct the
disposal of, or to vote or to direct the wvoting of, any voting
security of an entity.

(f) The term “security” shall include any stock, any
limited 1liability company interest, any bond which carries
voting rights, or rights or options to subscribe to, purchase,
convert or transfer into or otherwise acguire equity securities,
or any cother obligation of an entity the holder of which has any
voting rights including but not limited to the right to vote for
the election of members of the board of directors or board of
managers of said entity and shall include any security
convertible into a voting security and any right, option or
warrant to purchase a voting security.

(g) The Lessee shall promptly advise the Port Authority of
any change in the representations made in this Section 40 not
later than fourteen (14) days thereafter.

Secticn 41. Conditicn Precedent.

The Lessee and the Port Authority acknowledge that,
simultaneously with the execution of this Agreement, the Lessee
and the Port Authority shail execute and deliver the Surrender
Agreement, which execution and delivery shall constitute a
condition precedent to the execution and delivery of this
Agreement. The Lessee and the Port Authority further
acknowledge that, simultanecusly with the execution of this
Agreement, the Lessee shall execute and deliver a General
Release and Covenant Not To Sue, in a form acceptable to the
Port Autherity General Counsel, which execution and delivery
shall constitute a condition precedent to the execution and
delivery of this Agreement. N

Section 42. Security

{a} Upon the execution of this Agreement by the Lessee and
delivery hereof to the Port Authority, the Lessee shall have
delivered to the Port Authority, as security for the Lessee’s
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full, faithful and prompt performance of and compliance with all
of its oblig under this Agreement, & clean 1irrevocable
letter of credit issued by a banking instituticn reasonably
satisfactory to the Port Authority and having its main office
within the Port of WNew York District, in favor of the Port
Authority in the amount of $2,400,000.00, allowing for partial
and complete draws upon presentation of a site draft.

{b) The Jletter of credit shall be replaced with a
replacement or amended letter of credit in an adjusted amount
each time the parties execute any supplements, amendments or
spreaders to this Lease that add to or surrender portions of the
Premises, which adjusted amount shall increase upon addition of
property and decrease upon surrender of property.

{(c) The form and terms of such letter of credit, as well
as the institution issuing it, shall be subject to the prior and
continuing approval of the Port Authority. Such letter of
¢redit shall provide that it shall continuwe throughout the Term
and until the completion of a final inspection to be conducted
by the Port Authority of the Premises, which inspection shall be
not less than six (6) months and not more than twelve (12)
months following the expiration or termination of this Agreement
{the “Inspection”), and provisicn of a letter from the Port
Authority directly to the banking institution requesting the
continuation of the letter of credit (such continuvance may be by
provision for automatic renewal or by substitution of a
subsequent satisfactory letter of credit), provided, however,
that in the event any porticn of the Premises are re-let by the
Port Authority to another tenant, the Inspection shall be
conducted as to that portion of the Premises prior to such re-
letting. Subsequent to such Inspection, the Port Auathority
agrees to provide a punch list of those certain objectionable
items with respect to the Inspection of each portion of the
Premises. Following the Inspection, the Port Authority agrees
to release the letter of credit less the aggregate cost (whose
determinaticn shall be in the opinion of the Port Authority) of
the objectionable items on the punch list and less any other due
costs due the Port Authority under this Agreement.
Notwithstanding the foregoing, in the event of a termination
based upon an Event of Default under this Agreement, all of the
Port Authority’s rights and remedies in accordance with this
Agreement with respect to such Default shall control. Upon
notice of cancellation of a letter of credit, the Lessee agrees
that unless, by a date not 1less than twenty (20} days prior to
the scheduled expiry thereof, the letter of credit is replaced
by another letter of credit reasonably satisfactory tc the Port
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Authority, the Port Authority may draw down the full amount
thereof and thereafter the Port Authority will hold the same as
security under this Agreement.

(d) Failure to provide such a letter of credit at any time
during the Term, valid and available to the Port Authority,
including any failure of any banking institution issuing any
such letter of credit previously accepted by the Port Authority
to make one or more payments as may be provided in such letter
of credit shall be deemed tc be a breach of this Agreement on
the part of the Lessee. If the Port Authority shall make any
drawing under a letter of credit held by the Port BAuthority
hereunder, the Lessee, on demand of the Port Authority and
within five (5) business days thereafter, shall bring the letter
of credit back up to its full amount. In addition to any and
all other remedies available to 1it, the Port Authority shall
have the right, at its cption, at any time and from time to
time, with or without notice, to draw upon the letter of credit
or any part thereof in whole or partial satisfaction of any of
its claims or demands against the Lessee arising out of or with
respect to the Lessee’'s obligations under this Agreement. There
shall be no obligation on the Port Authority to exercise such
right and neither the existence of such right nor the holding of
the letter of credit itself shall cure any default or breach of
this Agreement on the part of the Lessee. After the expiration
or earlier termination of the letting under this Agreement (as
it may have been amended or extended or both), and upon
condition that no default under this Agreement (as it may have
been amended or extended or both), shall have occurred and upon
written request therefor by the Lessee, the Port Authority will
return the letter of credit to the Lessee less the amount of any
and all unpaid claims and demands (including estimated damages)
of the Port Authority by reason of any default or breach by the
Lessee of this Agreement or any part thereof.

(e} For purposes of the provisions set forth in this
Agreement, the Lessee hereby certifies that its I.R.S. Employer
Identification No. is Exemption (1)

Section 43. Late Charges

If the Lessee should fail to pay any amount reguired under
this Agreement when due to the Port Authority, including without
limitation any payment o©of Rental or any payment of utility fees
or charges, or other charges or fees, or if any such amount 1is
found to be due as the result of an audit, then, in such event,
the Port Authority may impose (by statement, bill or otherwise)
a late charge with respect to each such unpaid amount for each
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late charge period herein below described during the entirety of
which such amount remains unpaid, each such late charge not to
exceed an amount egual to eight-tenths of one percent (0.8%) of
such unpaid amount for each late charge period. There shall be
twenty-four late charge periods during each calendar year; each
late charge period shall be for a period of at least fifteen
(15) calendar days except one late charge period each calendar
year may be feor a period of less than fifteen (but not less than
thirteen) calendar days. Without limiting the generality of the
foregoing, late charge periods in the case of amounts found to
have been owing to the Port Authority as the result of Port
Authority audit findings shall consist of each late charge
period following the date the unpaid amount should have been
paid under this Agreement. Each late charge shall be payable
immediately upon demand made at any time therefor by the Port
Authority. No acceptance by the Port Authority of payment of
any unpaid amount or of any unpaid late charge amount shall be
deemed a waiver of the right of the Port Authority to payment of
any late charge or late charges payable under the provisicns of
this Section, with respect to such unpaid amount. Each late
charge shall be and become Additional Rental, recoverable by the
Port Authority in the same manner and with like remedies as if
it were originally a part of the Rental as set forth in this
Agreement. Nothing in this Section is intended to, or shall be
deemed to, affect, alter, meodify or diminish in any way (i) any
rights of the Port Autherity under this Agreement, including
without limitation the Port Authority’s rights set forth in
Section 24 of this Agreement entitled “Termination” or (ii) any
obligations of the Lessee under this Agreement. In the event
that any late charge imposed pursuant tc this Section shall
exceed a legal maximum applicable to such late charge, then, in
such event, each such late charge payable under this Agreement
shall be payable instead at such legal maximum.

Section 44. Intentionally Deleted.

Section 45, Port Authority Costs Following Termination

Notwithstanding anything appearing to the contrary in this
Agreement, in the event the Port Authority exercises its right
of termination under the provisions of Section 24 of this
Agreement, the Lessee shall be obligated to _pay to the Port
Authority an amount equal to all costs and expanses reasonably
incurred by the Port Authority in connection with such
termination, including without limitation any re-entry,
regaining or resumption of possession, the collection of all
amounts due to the Port Authority, the restoration of the
Premises (on failure of the Lessee to have it restored), the
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preparation of the Premises for use and occupancy by a
succeeding lessee, the care and maintenance of the Premises
during any pericd of nonuse of the Premises; the foregoing shall
include, without Jlimitation, personnel costs and reasonable
legal fees and expenses {including but not limited to the cost
to the Port Authority of the legal services of outside counsel),
repairing and altering the Premises and putting the Premises in
working order,

Section 46. Holdover Rent

Unless otherwise notified by the Port Authority in writing
at least ninety (90) days prior to the expiration or earlier
termination of the Term of this Lease, in the event that the
Lessee remains in possession of the Premises after the
expiration or earlier termination of the Term of the Lease, the
Lessee shall be deemed a “holdover tenant” and upon nctice from
the Port Authority shall be obligated to pay holdover rental in
the amount of 200% of the last due Rental all as in accordance
with law as a result of the Lessee’s status as a holdover
tenant. Nothing herein contained will be deemed to give the
Lessee any right to remain in possession of the Premises after
the expiraticon or earlier termination of the Term of the Lease.

Section 47. Audit Fee

In the event that upon conducting an examination and audit
under the provisions of the Lease (and as it may be hereinafter
amended}, the Port Authority determines that unpaild amounts are
due to the Port Authority by the Lessee (the “Audit Findings”),
the Lessee will be obligated, and hereby agrees, to pay to the
Port Authority a service charge in the amount equal to five
percent (5%) of the Audit Findings. Each such service charge
will be payable immediately upon demand (by notice, bill or
otherwise) made at any time therefor by the Port Authority.
Such service charge(s) will be exclusive cof, and in addition to,
any and all other moneys or amounts due to the Port Authority by
the Lessee under the Lease or otherwise. No acceptance by the
Port Authority of payment of any unpaid amount or of any unpaid
service charge will be deemed a waiver of the right of the Port
Authority of payment of any late charge{s} or other service
charge(s) payable under the provisions of the Lease with respect
to such unpaid amount. Each such servide charge will be and
become fees, recoverable by the Port Authority in the same
manner and with like remedies as if it were coriginally a part of
the Rentals to be paid. Nothing in this section is intended to,
or will be deemed to, affect, alter, modify or diminish in any
way (i) any rights of the Port Authority under the Lease,
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including, without limitation, the Port Authority’s rights to
terminate the Lease or (ii} any obligations of the Lessee under
the Lease. This provision shall not apply to security matters.

Section 48. Waiver of Jury Trial

The Lessee hereby waives its right to trial by jury in any
summary proceeding or acticn that may hereafter be instituted by
the Port Autherity against the Lessee 1n respect of the Lease
and/or in any action that may be brought by the Port Authority
to recover, Rental, fees, damages, or other sums due and owing
under this Lease, The Lessee specifically agrees that it shall
not interpose any <c¢laims as counterclaims in any summary
proceeding or action for eviction for non-payment of Rental,
fees or other amounts which may be brought by the Port Authority
unless such claims would be deemed waived if not so interposed.

Section 49. Cocunterparts

This Agreement may be executed in one or more counterparts,
each of which shall be deemed an original, but all of which
taken together shall constitute the agreement of the parties.

Section 50. Envirconmental Responsibilities

{a) As used in this Agreement, the following terms shall
have the meanings set forth below:

(1} "Environmental Damage" and "Environmental
Damages" shall mean any one or more of the following: (i)
the presence on, about, under or migrating from the
Premises of any Hazardous Substance ({a} whose presence
occurred during the "Term" which definition of "Term" shall
for purposes of this Section include periods prior te the
letting under this Agreement during which the Lessee was in
occupancy o©of the Premises under Lease 265, Lease 266,
Lease 291, or Lease 293 (as applicable) or (b} resulting
from any act or omissicn of the Lessee or Lessee’s
Representative (as defined herein) during the Term, and/or
(1i}y the disposal, release or threatened release of any
Hazardous Substance on, about, under or migrating from the
Premises during the Term or thereafter if the Hazardous
Substance came to be present\on, about or under the
Premises during the Term, and/or (iii) the presence of any
Hazardous Substance on, about or under other property at
the Facility or elsewhere as a result of the Lessee's use
and occupancy of the Premises or a migration of a Hazardous
Substance from the Premises during the Term or thereafter
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if the Hazardous Substance came to be present on, about or
under the Premises during the Term, and/er ({iv) any
perscnal injury, including wrongful death, property damage
and/or natural resource damage arising out of or related to
any such Hazardous Substance, and/or (v) the vioclation of
any Environmental Requirements pertaining to any such
Hazardous Substance, the Premises and/or the activities
thereon.

(2) "Environmental Reqguirement” and "Environmental
Requirements" shall mean all applicabkle present and future
laws, statutes, enactments, resolutions, regulations,
rules, treaties, ordinances, c¢odes, licenses, appropriate
and appltcable guidance documents, permits, orders,
dapprovals, plans, authorizations, concessions, franchises,
requirements, and similar items of all Governmental
Authorities and all applicable judicial, administrative and
regulatory decrees, common law standards, Jjudgments and
orders relating to the protection of human health or the
environment, the foregoing te include, without limitation:

(1) All requirements pertaining to reporting,
licensing, permitting, investigation, remediation and
mitigation of the emissions, discharges, releases or
threatened releases of Hazardous Substances into the air,
surface water, groundwater or land surface or subsurface
strata, the sewer or septic system, or relating fto the
mahufacture, processing, distribution, generation, use,
treatment, storage, disposal, transport or handling of
Hazardous Substances;

(ii) All requirements pertaining to the
protection of the health and safety of employees or the
public; and

{iii) All requirements pertaining to the
protection of natural resources, species or ecological
amenities.

(3) "Hazardous Substance" and "Hazardous Substances”
shall mean and include, without 1limitation, any pollutant,
contaminant, toxic or hazas%;us waste, dangerous substance,
potentially dangerous substance, noxious substance, toxic
substance, flammable, explosive or radiocactive material,
special nuclear byproduct material, asbestos in any form,
asbestos containing material, any chemicals, materials,
waste or other substance that are listed, designated,
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classified, determined to be or defined as or included in
the of “hazardous substances, ™ “hazardous
wastes,” “hazardous materials,” “extremely hazardous
wastes,” “"restricted hazardous wastes, ” “pollutants,”
“contaminants,” “toxic substances,” “toxic pollutants,”
“hazardous constituents,” cor words of similar import, under
or pursuant to any Environmental Regquirement and inclusive
of any mixture or solution thereof, urea formaldehyde foam
insulation, polychlorinated byphenyls ("PCBs"), chemicals
known to cause cancer or reproductive toxicity, petroleum,
petroleum products and petroleum based derivatives, and
other substances which have been or in the future shall be
declared to be hazardous or toxic, or the regulation or
removal of which have been or in the future shall be
required, or the manufacture, preparation, production,
generation, use, maintenance, treatment, storage, transfer,
handling or ownership of which have been or in the future
shall be restricted, prohibited, regulated or penalized by
any Environmental Requirement. When an Environmental
Requirement defines any of the foregoing terms more broadly
than another, the broader definition shall apply.

(4) "Governmental Authority" and "Governmental
Authorities” shall mean all governmental agencies,
authorities, departments, commissions, boards, bureaus or
instrumentalities of the United States, states and
political subdivisions thereof, except that it shall not be
construed to include The Port Autherity of New York and New
Jersey, the 1lessor under this Agreement. Governmental
Authorities shall also include with respect toc any
remediation hereunder a Licensed Site Remediation
Professional (“LSRP”) acting in such capacity, pursuant to
the Site Remediation Reform Act, N.J.S.A. 58:10C-1 et seq.
(“"SRRA™) .

(b} Without limiting the generality of any of the other
terms and provisions of this Agreement, the Lessee hereby
expressly agrees to assume all responsibility for, any and all
risks of any kind whatsocever caused by, arising out of or in
connection with, the conditions of the Premises from and after
the commencement of the Term, including without limitation all
Environmental Requirement and all Environmental Damages.
Except for Envirconmental Damages arising from the sole gross
negligence or intentional tortious acts of the Port Authority,
the Lessee shall indemnify, hold harmless and reimburse the Port
Authority, its Commissioners, officers, agents and employees
from and against all such risks and responsibilities and all
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Envirornmental Damages and Environmental Reguirements (including,
without limitation, all lcsses, damages, judgments, Fines,
penalties, payments in lieu of penalties, settlements, LSRP
expenses, and legal expenses incurred by the Port Authority in
connection therewith). If so directed, the Lessee shall at its
own expense defend any suit based upon the foregoing, and in
handling such suit it shall not, without obtaining express
advance permission from the General Counsel of the Port
Authority, raise any defense involving in any way the
jurisdiction of the tribunal over the person of the Port
Authority, the immunity of the Port Authority, its
Commissioners, officers, agents or employees, the governmental
nature of the Port Authority, or the provisions o¢f any statutes
respecting suits against the Port Authority. Lessee shall not
be liable for the condition of the Premises under this Section
existing or created prior to  the commencement of the Term,
unless the Lessee exacerbates such condition as further
described in paragraph (e) of this Section 50.

{c} In addition to and without limiting the generality of
the obligations of the Lessee set forth above and elsewhere in
this Agreement, the Lessee shall at its sole cost and expense,
upon notice from the Port Authority, promptly take all actions
to completely remove and remediate: (1) any Hazardous Substance
present on, about, under or migrating from the Premises whose
presence occurred during the Term or resulted from any act or
omission of the Lessee or Lessee’s Representative (as defined
herein) during the Term, (2) any Hazardous Substance disposed of
or released on the Premises during the Term or thereafter if
the Hazardous Substance came to be present on, abgout or under
the Premises during the Term, and (3) any Hazardous Substance
present on, about or under other property at the Facility or
elsewhere whose presence resulted from the Lessee's use and
occupancy of the Premises or which migrated from the Premises to
such other property during the Term or thereafter if the
Hazardous Substance came to be present on, about or under the
Premises during the Term, which any Governmental Authority or
any Environmental Requirements or any violation thereof require
to be removed and/or remediated, or which in the sole opinion of
the Governmental Authority and Port Authority are necessary to
mitigate Environmental Damages (which determination in the case
of the Port Authorit shall not be made 1in an arbitrary or
capricious manner}. Sich removal and remediation shall include,
but not be limited to, the investigation of the environmental
condition of the area to be remediated, the preparation of
feasibility studies, reports and remedial plans, and the
performance of any cleanup, remediation, mitigation,
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containment, operation, maintenance, monitoring or restoration
work. Any soil remediation may ke to  applicable limited
restricted and/or restricted (nonresidential-industrial} soil
standards set forth in the applicable Environmental
Requirements, and may utiiize institutional and engineering
controls, provided that none of the foregoing contrels would
either prohibit nor 1limit the use of the Premises or the
Facility for the purposes set forth in Section 8 hereof now or
in the future. Lessee further agrees to execute any declaration
of environmental restrictions, deed notice, remedial action,
permit application, or other document necessary to effectuate
the implementation or recordation of institutional or
engineering ccontrols, as applicable, and, in the event
institutional or engineering contrels are placed on the
Premises, Lessee shall be fully responsible for and shall (i}
maintain such controls, (ii) conduct any compliance monitoring
as required under all applicable Environmental Requirements,
{iii) obtain any permits in connection with such controls
required by applicable Environmental Requirements, {iwv}
establish all required funding sources in connection with the
maintenance of such instituticnal or engineering controls, and
any permits associated therewith, and (v) file with applicable
Governmental Agencies all applicable certifications and reports.
The Lessee agrees that with respect to any of its obligations
set forth above in this paragraph it will net make any claim
against the Port Authority and/or the City of Newark and/or the
State of New Jersey for contribution under any Environmental
Requirement. Notwithstanding the foregoing, the Lessee shall
not be responsible for any Hazardous Substance that migrates
onto, about, or under the Premises from off-Premises, except as
provided in paragraph (e) of this Section. Any actions required
under this paragraph shall be performed in a good, safe and
workmanlike manner and shall minimize any impact on activities
off the Premises. The Lessee shall promptly provide to the Port
Authority all copies of test results and reports generated in
connection with-  such actions. Promptly upon completion of such
investigation and remediation, the Lessee shall seal or cap aill
monitoring wells and test holes, remove all asscciated equipment
and restore the remediated property. Upon the completion of any
such remediation, the Lessee shall provide to the Port Authority
a copy of either a No Further Action letter, Response Action
Qutcome issued an LSRP, or such similar or equivalent final
remediation document.

{d) Without limiting any other of the Lessee's obligaticns
under this Agreement, the Lessee shall provide the Manager of
the Facility at the cost and expense of the Lessee with such
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information, documentation, records, correspondence, notices,
reports, test results, and certifications and any other
information as the Port Authority shall reguest in connection
with any Environmental Requirements or Environmental Damages,
and as may be necessary for the preparation of any application,
registration, statement, certification, notice, non-
applicability affidavit, communication, negative declaration,
clean-up plan or other information. documentation or
communication required by the Environmental Requirements, and
the Lessee shall promptly swear to, sign or otherwise fully
execute the same, Prior to retaining or dismissing any
consultant or LSRP in connection with remediation of the
Premises, the Lessee shall give notice o¢f such retention or
dismissal to the Port Authority. The Lessee shall comply with
any and all timeframes set forth in any Environmental
Requirements in connection with the filing of remediation
documents and/or completion of remediation. The Lessee agrees
that any of the foregoing may be filed by the Port Authority
with the appropriate Governmental Authority on behalf of the
Lessee and at the Lessee's cost and expense in the event Lessee
fails to sign and file same, after reasconable notice to Lessee
and Lessee’s failure to cure. Further, the Lessee agrees unless
directed otherwise by the Port Authority, to provide the Manager
of the Facility with copies of all information, documentation,
records, correspondence, notices, certifications, reports, test
results and all other submissions provided by the Lessee to a
Governmental Authority at the same time such are provided to a
Governmental Authecrity and by a Governmental Authority teo the
Lessee at the time the same are provided to the Lessee with
respect to any Environmental Regquirements,

fe) Notwithstanding any other prevision of this Section
50, Lessee shall be responsible for all Environmental Damage
inveolving any Hazardous Substance whose presence on, about,
under or migrating from the Premises occurred prior to the
commencement of the Term as a result of (1) any violation by the
Lessee or the Lessee's Representative, as hereinafter defined,
of any Environmental Requirements pertaining to such Hazardous
Substance, the Premises and/or the activities thereon, or any
failure by the Lessee or the Lessee's Representative to observe
and comply with any Port Authority requirements, directives and
procedures (which shall not be arbitrary or capricious)
regarding any Hazardous Substance on, about or under the
Premises, including specifically those set forth in any design
guidelines, best management practices, agreements (including
veoluntary agreements) with Governmental Authorities  (which
agreements have been provided by the Port Authority to the
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Lessee or are subsequently provided to Lessee in the future}, or
construction quide 2ll cof the fcregoing which have been or
may be established by the Port Autnority for the Facllity and/or
the Premises and submitted to the Lessee, and/or are
subsequently provided to Lessee in the future, and/or (2) any
grossly negligent act or omission by the Lessee or the Lessee's
Representatlve with respect to such Hazardous Substance. For
purposes of this Section 50, ‘'"Lessee's Representative” shall
mean its officers, employees, shareholders, mempers, agents,
representatives, contractors, customers, gquests, invitees, or
other persons who are doing business with the Lessee or are on
the Premises with the Lessee's consent, or are on the Premises
withcut Lessee’s consent but due to Lessee’s failure to
undertake adequate security measures.

(£) Without 3limiting the Port Autheority's remedies that
it may have under this Agreement or at law or in equity, the
Port Authority shall have the right during the Term and
subsequent to the termination or expiration therecf to such
eguitable relief, including restraining injunctions and
declaratory judgments, as may be required to enforce compliance
by the Lessee with 1its environmental obligations under this
Section. In the event the Lessee fails to comply with or
perform any of its obligations hereunder, the Port Authority at
any time during the Term of this Agreement and subsequent to the
termination or expiration therecof may elect (but shall not be
required) to perform such obligaticns and the Lessee shall pay
to the Port Autherity upon demand all of its costs thereof.

{g) Notwithstanding any other provision of this Section,
and without limiting the generality of subparagraph {e) of this
Section, the Lessee's obligations, undertakings and
responsibilities under this Section 50 shall not apply to any
Environmental Damage inveolving any Hazardous Substance which
migrated or shall migrate onto the Premises prior to or during
the Term {hereinafter called the "Migrated Hazardous
Substance"), except that Lessee shall be responsible for such
Migrated Hazardous Substance if any clean-up, remediation or
other response action, or indemnification or other action under
this Section 50 is required with respect to such Environmental
Damage as a result of (1) any violation by the Lessee or the
Lessee!s Representative of any Environmental Requirements
perta?h&ng to such Migrated Hazardous Substance, the Premises
and/or the activities thereon; (2) the failure by the Lessee or
the Lessee's Representative (which shall not be arbitrary or
capricious) to observe and comply with any Port Authority
requirements, directives and procedures regarding any Hazardous
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Substance on, about or under the Premises, including
specifically theose set forth in any design guidelines, best
management practices, agreements {inciuding voluntary
agreements) with Governmental Authorities (which agreements have
been provided by the Port Authority to the Lessee or are
subsequently provided to Lessee in the future), or construction
guidelines, all of the foregoing which have been or may be
established by the Port Authority for the Facility and submitted
to the Lessee; and/or (3) any act or omission of the Lessee or
the Lessee's Representative with respect to such Migrated
Hazardous Substance.

({h) The Lessee agrees that in any legal action or
proceeding in which the Port BAuthority and the Lessee are
opposing parties the Lessee shall have the burden of procf, as
hereinafter defined, as to any and all issues of fact with
respect to: (1) whether the presence of any Hazardous Substance
on, about, under or migrating from the Premises occurred prior
or subsequent to the commencement of the Term; (2) whether any
Hazardous Substance disposed of or released from the Premises or
which migrated from the Premises came to be present on, about or
under the Premises priocr or subsequent to the commencement of
the Term; and (3) whether the Lessee exacerbated any pre-
existing environmental condition so as to cause a Hazardous
Substance to first become regulated during the Term. For
purposes of this Section, "burden of proof" shall mean both the
legal burden of going feorward with the evidence and the legal
burden of establishing the truth of any fact by & preponderance
of the evidence.

(i} Without 1limiting the generality of any other term or
provision of this Agreement, the obligations of the Lessee under
this paragraph shall survive the expiration or termination of
this Agreement.

Section 51. Record-Keeping Obligations

{a} The Lessee will, for the Term of this Agreement and
for three (3) years thereafter: (i) maintain books, records and
accounts with respect to the business and operations of the
Lessee on a separate stand-alone basis from any other business
operations of the principals of Lessee and any other direct or
igﬁirect subsidiaries thereof, in accordance with good business

practice and applicable law; and (ii) make available to the Port
Authority, during normal business nours upon the Port
AButhority’s reasocnable prior notice to the Lessee, at the office
of the Lessee or one of its agents or advisors solely for review
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by the Port Authority and its agents at such location and
without taking any copies, that portion of such books, records
and accounts relating to operations and exclusive of security
matters, at the Premises leased under the Lease or as may
reasonably be required for the Port Authority to verify
calculations relating to throughput rentals and reimbursement
requests made from time to time. In no event shall this
provision be deemed to constitute a statute of limitations or a
restriction on the Port Authority’s right to commence suit
against the Lessee 1in connection with this Agreement, and the
loss or destruction of documents by Lessee or its agents or
representatives shall not constitute a defense to any such suit.

{b) The Pecrt Authority agrees that (i) all information
delivered pursuant to this paragraph (b), including, without
limitation, the documents delivered pursuant to clause (a)
above, and (ii) all notes, reports and analyses prepared by the
Port Authority, its representatives or its advisors in
connection with their review o¢f materials provided or made
avallable pursuant to this section, including, without
limitation, the books and records and other materials provided
or made available pursuant to paragraph (a) above, will, to the
fullest extent permitted by applicable law, be treated
confidentially and protected from disclosure by the Port
Authority, including, without limitation, pursuant to any
avalillable exceptions or exemptions under the Port Authority’s
“Freedom of Information Policy and Procedure”. If the Port
Authority receives any request to disclose any o©of the
information provided hereunder, the Port Authority agrees to
provide the Lessee with prior notice of such requirement so that
the Lessee may seek a protective order or other appropriate
remedy, and/or waive compliance with the terms of this
provision. If such protective order or other remedy is not
obtained, or if the Lessee walves compliance with the provisions
hereof, the Port BAuthority agrees to disclose only that portion
of the information that it is advised by counsel is legally
required and it will exercise 1its commercially reasonable
efforts to obtain assurance that confidential treatment will be
accorded to such information.

Sectien 52. Entire Agreement

Except as otherwise provided herein, this Agreement,
together with all schedules and exhibits hereto, constitutes the
entire agreement between the Port Authority and the Lessee on
the subject matter, and shall supersede and replace Lease 2393 in
its entirety. This Agreement may not be changed, modified,
discharged or extended, except by written instrument duly
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executed on behalf of both the Port Authority and the Lessee.
The Lessee agrees that no representations or warranties shail be
binding upon the Port Authority unless expressed in writing in
this Agreement.

Section 53. OFAC Representations

{a) Lessee to the best of its knowledge, hereby represents
and warrants to the Port Authority that the Lessee (i) 1is not,
and shall not become, a person or entity with whom the Port
Autherity is restricted from doing business under the
regulations of the Office of Foreign Asset Control (“OFAC”} of
the United States Department of the Treasury {(including, but not
limited to, those named on QFAC’s Specially Designated and
Blocked Persons list) or under any statute, executive order or
other regulation relating to national security or foreign policy
{including, but not 1limited to, the Executive Order 13224 of
September 23, 2001, Blocking Property and Prohibiting
Transactions With Persons Who Commit, Threaten To Commit, or
Support Terrorism), or other governmental action, such persons
being referred to herein as “Blocked Persons” and such
regulations, statutes, executive orders and governmental actions
being referred to herein as “Blocked Persons Laws”, and (ii} 1is
net engaging in any dealings or transactions with Blocked
Persons in violation of any Blocked Persons Laws. Lessee
acknowledges that the Port Authority is entering into this
Agreement in reliance on the foregoing representations and
warranties and that such representations and warranties are a
material element of the <consideration inducing the Port
Authority to enter into and execute this Agreement.

(b) Lessee covenants that (i) during the Term of this
Agreement it shall not become a Blocked Person, and shall not
knowingly engage in any dealings or transactions with Blocked
Persons in violation of any Blocked Persons Laws. In the event
of any breach of the aforesaid covenant by Lessee, the same
shall constitute an event of default, and, accordingly, a basis
for termination of this Agreement in accordance with Section 24
hereof, in addition to any and all other remedies provided under
this Agreement or at law or in equity, which does nct constitute
an acknowledgement by the Port Authority that such breach 1is
capable of being cured.

(c) The Lessee shall indemnify and hold harmless the Port
Authority and its Commissioners, officers, employees, agents and
representatives from and against any and all claims, damages,
losses, risks, liabilities and expenses (including without
limitation, attorney’s fees and disbursements) arising out of,
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relating to, or in connection with the Lessee’s breach of any of
its covenants, representations and warranties made under this
Section 53. Uponn the request of the -Port Authority, the Lessee
shall at its own expense defend any suit based on any such claim
or demand (even 1f such suit, c¢laim or demand 1s groundless,
false or fraudulent) and in handing such it shall not, without
obtaining express advance permission from the General Counsel of
the Port Authority, raise any defense involving in any way the
jurisdiction o©f the ftribunal over the perscen o¢f the Port
BAButhority, the immunity of the Port Authority, its
Commissioners, co¢fficers, agents or employees, the governmental
nature of the Port Authority, or the provision of any statutes
respects suits against the Port Authority.

(a) The provisions of this Section 53 shall survive the
expiration or earlier termination of the Term of this Agreement.

Section 54. Estoppel Certificate.

Lessee agrees to periodically furnish within ten (10) days
after so requested by the Port Authority a certificate signed by
Lessee certifying (a) that this Lease is in full force and
effect and unmodified (or if there have been modifications, that
the same is in full force and effect as modified and stating the
modifications), (b) as to the Lease Commencement Date and the
date through which Base Rental and Additicnal Rental have been
paid, (c} that Lessee has accepted possession of the Premises,
{d) that except as stated in the certificate no Rental has been
paid mere than thirty (30} days in advance of its due date, (e)
that the address for notices to be sent to Lessee is as set
forth in this Lease (or has been changed by notice duly given
and is as set forth in the certificate), (f) that except as
stated in the certificate, Lessee, as of the date of such
certificate, has no charge, lien, or claim of offset against
rent due or to become due, (g} that except as stated in the
certificate, the Port Authority is not then in default under
this Lease, (h) that there are no renewal or extension options
in favor of Lessee, and {i) as to such other matters as may be
reasconably requested by the Port Authority.

Section 55. Termination of Lease 293; Survival of
Obligations. \\

(a) Pursuant to the Surrender Agreement, Lease 293 1is
hereby terminated, as if the expiration date of Lease 293 is the
date of this Lease. The Lessee hereby surrenders the
Surrendered Premises (as defined in the Surrender Agreement) to
the Port Authority. The Port Authority and the Lessee
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acknowledge that the remainder of the Lease 292 Promises are the
subject of and ave incorporated into the Premises created by
this Lease and the terminal space created by the Operating
Agreement, and are subject to, and governed by, this Lease and
the Operating Agreement, respectively.

(b} Any and all obligations, claims, liabilities, damages,
losses, causes of action, s=uitse, demands and expenses arising
out of the Condition Survey pursuant to the Surrender Agreement,
and any environmental matters relating to the Lease 265
Premises, the Lease 266 Premises the Lease 291 Premises, and/or
the Lease 293 Premises {including without limitation,
environmental matters governed by 8Special Endorsement 17 of
Lease 265, Special Endorsement 12 of Lease 266, Special
Endorsement 13 of Lease 291, and/or Section 50 of Lease 293, as
the same may have been supplemented and amended} shall survive
the termination of Lease 265, Lease 266, Lease 29%1 and Lease
293, and shall not be deemed released hereunder and the Lessee
shall remain responsible therefor. All other obligations and
rights of the Port Authority and the Lessee set forth in Lease
293 have been terminated, are null and wvoid and of no further
force and effect with the execution of this Lease and the
Cperating Agreement.

{c} Notwithstanding the provisions of paragraph (b} of
this Section 55, any lease provisions cor obligations that would
have survived the expiration date of Lease 293 shall advance and
survive from the date hereof unless otherwise noted, including
any environmental matters relating to the Lease 293 Premises.

Section 56. Release; Covenant Not to Sue.

(a) The Lessee and the Port Authority confirm that the
Basic Rental, the Annual Vehicle Throughput Rental, and the Non-
Waterborne Vehicle Wharfage Rental provided for in this Agreement
during the Term (the “Agreed Rental Rates”} were determined by
the parties in arms-length negotiations on the basis of the
unique circumstances of the transactions contemplated in this
Agreement, including, without Jlimitation, the surrender of the
Surrendered Premises.

(b} Lessee acknowledges and agrees that Lessee will derive
substantial benefits from the Port Authority’'s agreement tg enter
into this Agreement, that the texrms hereof represent significant
and costly concessions by the Port Authority, and that without
the release, agreements and acknowledgements set forth in this
Section, the Port Authority likely would not have obtained the
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approval of its Board to enter into this Agreement. Legase
acknowledges and agrees that were it to violate the terms of this
Section it would be depriving the Port Authority of a material
benefit of the bargain to which Lessee and the Port Authority
have agreed.

(c) In accepting the c¢oncessions and benefits it is
receiving hereunder Lessee believes and expressly agrees that the
Agreed Rental Rates are fair and not unreasonably or unduly
discriminatory or preferential, and that any differences between
the Agreed Rental Rates and the rental or throughput charges in
the terms of other publicly-available leases with other tenants
at marine terminals owned and/or operated by the Port Authority
are justified by legitimate transportation considerations, pclicy
objectives and reascnable business judgments.

{(d) In consideration of the foregoing, Lessee for itself
and on bkehalf of its shareholders, officers, directors,
employees, represgentatives, agents, successorsg, and assigns,
hereby releases and forever discharges the Port Authority and its
Commigsioners, officers, directors, employees, representatives,
agents, successors, and assigns solely from any and all actions,
causes of action and c¢laims arising from or relating to any
acttempt to challenge or otherwise invalidate the Agreed Rental
Rates pursuant to the Shipping Act of 1984, as amended (the
“Shipping Act”) or any other applicable statute and any
regulations thereunder or legal theory, on the ground that such
Agreed Rental Rates result in any undue or unreasonable prejudice
or disadvantage to Lessee when compared with the rental and
throughput chaxrges payable to the Port Authority by other marine
terminal tenants in the New York/New Jexsey harbor.

(e} In agreeing to the release set forth in this Section,
the Lessee hereby covenants and agrees not to 3sue the Port
Authority on any legal theory challenging the Agreed Rental
Rates, including without limitatiocom, the theory that such Agreed
Rental Rates constitute an alleged viclation of the Shipping Act
or any other applicable statute and any regulations thereunder.

Section 57. Negotiated Agreement.

This Lease has been negotiated by the parties and their
respective counsel, and the parties agree that no presumption
against the drafter can be applied against either paXy.

Signatures appear on following page
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IN WITNESS WHEREOF, the Port Authority' and the Lessee have
executed this Agreement as of the date first above written.

ATTEST: . THE PORT AUTHORITY OF NEW YORK
AND NEW JERSEY

ATTEST: INC.

. . .
- B o S . _.; ."" 1‘

Panh N

- e A Y N s
S/ e ?;_, . \7/, y By b "r“”-}-'r-'"i{ R :j..‘,} o~
. LA \ EY; . 7
o i fi;?'/' PR s S L g A L T 1A

LR - G_afy LoBue
o (Title) President

APPROVED:

FQmM | Jequs
VR
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STATE OF NEW YORK
CCUNTY OF NEW YORK )

On the .7 day of - :*-»" . . 2010, before me, the
undersigned, a Notary Public in and for said state, personally
appeared Richad M, Lanabos R Diraciar, Bori Commerce Depl,
of the PORT AUTHORITY OF NEW YORK AND NEW JERSEY, personally
known to me or proved to me on the bpasis of satisfactory
evidence to be the individual{s) whose namel(s) is (are)
subscribed tco the within instrument and acknowledged to me that
he/she/they executed the same in his/her/their capacity{ies},
and that by his/her/their signature{s)  on the instruments, the
individual (s), or the person upon behalf of which the
individualt§) acted, executed the instrument. :

SRR e

Notary Public.

STATE OF NEW JERSEY )
COUNTY OF ESSEX )

On the 3F¢@ day of étfwéq 2010, before me, the undersigned,
a Notary Public in and for said state, personally appeared Gary
LoBue, President of FAPS, INC., personally known to me or proved
to me on the basis of satisfactory evidence to be the individual
whose name is subscribed to the within instrument and
acknowledged to me the executed the same in his capacity, and
that by his signature on the instrument, the individual, or the
person upon behalf of which the individual acted, executed the
instrument.

I
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LEASE NO. L-PN-309

FIRST SUPPLEMENTAL AGREEMENT

Between

THE PORT AUTHORITY OF NEW YORK AND NEW JERSEY

And

FAPS, INC.

Dated as of DECEMBER 1, 2012




FAPS, INC.

LEASE NO. LPN-309

FIRST SUPPLEMENTAL AGREEMENT

Table of Contents

Section 1. Option to Extend the Term of the Letting.......c..oooveveeverevrireecoreeeenerer e 3
Section2.  Amendment of Annual Vehicle Throughput Rental.................cccooovvvnvrrinnnn, 4
Section3.  Guaranteed Minimum Throughput............o.cocoovvvvereimneeceeeeoreeeseesensrereserenes 4
Section 4. CONSENE FEe......ocviiiiiiiiiiiieinresen et er s sses s assasaesseanessacses 4
Section 5. Dismissal of the Lawsuits by the Lessee and Release; Covenant Not to Sue... 5
Section 6.  Replenish Letter of Credit and Payment of Arrearages ................oooocovveeen. 6
Section 7. Effect of AMENUMENLS ............ovevvriveivecrcnsirseeecoreeseessesseeses e ses e seesaon, 6
Section 8. NO BIOKEY ...ttt sse s e st ee e tsres s evase e s rerer s 6
Section 9. No Personal Liability..............cooioiiecimccecceieeecrsesess e sessese e e s 7
Section 10.  Construction and Applcation of TermS .........ccovevvcevervenerireeeeeeoeeeose e, 7
Section 11. Reciprocal EStOPPeL..........c.coovivvniviinsieiciseesentseeesecsesseesssssesssessesssssesesens 7

Section 12,  ENtire AGreemENt ...........ccovvoeiiriieiiereiissisestone e eessesssstssesssssssessosssssesens 8




THIS AGREEMENT SHALL NOT BE BINDING UPON THE
PORT AUTHORITY UNTIL DULY EXECUTED BY AN EXECUTIVE OFFICER THEREOF
AND DELIVERED TO THE LESSEE BY AN AUTHORIZED REPRESENTATIVE OF THE
PORT AUTHORITY

Lease No.LPN-309
Supplement No. 1
Port Newark

THIS SUPPLEMENTAL AGREEMENT (this “Agreement” or this “Supplemental
Agreement”), made as of the lst day of December, 2012 by and between the POR
AUTHORITY OF NEW YORK AND NEW JERSEY (hereinafter referred to as the “Port
Authority”), and FAPS, INC., (hereinafter called the “Lessee™),

WITNESSETH, That:

WHEREAS, the Port Authority and the Lessee heretofore entered into an agreement of
lease dated October 1, 2010 bearing Port Authority Lease number L-PN-309 and covering the
letting by the Port Authority to the Lessee of certain premises at Port Newark (the “Facility”), as
more fully described therein, (said agreement of lease as amended, supplemented and extended
referred to herein as the “Lease”, and said premises referred to herein as the “Premises”); and

WHEREAS, the Lessee has secured a commitment from Seacoast Capital Partners 111,
L.P. (“Seacoast”) for the refinancing of a portion of the indebtedness owed by the Lessee to
Wells Fargo Bank, N.A. (“Bank”) and a recapitalization of the Lessee (“Seacoast Total
Investment”); the proceeds of which shall be used by the Lessee to retire certain of its loan
obligations and to provide working capital. In connection therewith, the Bank has agreed to
settle the Lessee’s obligations for less than the full amount of the obligations (“Wells Fargo
Settlement and Release Transaction”). The Seacoast Total Investment and the Wells Fargo
Settlement and Release Transaction shall both be executed on such a date (the “Closing”) as
shall be agreed upon by the Lessee, Seacoast and the Bank.

WHEREAS, the Port Authority and the Lessee desire to extend the term of the letting
under the Lease and to amend the Lease in certain other respects; and

WHEREAS, unless the context clearly indicates otherwise, any capitalized term not
defined herein shall have the same meaning given thereto in the Lease.

NOW, THEREFORE, the Port Authority and the Lessee, for and in consideration of the
covenants and mutual agreements hereinafter contained, hereby covenant and agree, effective as




of the date hereof, as follows:

Section 1. Option to Extend the Term of the Letting

(a)  The Lessee shall have the right to extend the term of the letting under the
Lease, as herein amended, as to the entire Premises only, for a single five (5)-year period to
commence upon the expiration of the term provided for in Section 2 of the Lease entitled “7Term;
Lease Commencement Date” and expiring on December 31, 2024 (such five-year period being
hereinafier called the “Extension Period"); provided, however, that the Lessee shall give written
notice to the Port Authority of its desire to do so not earlier than January 1, 2018 and not later
than December 31, 2018, and provided, further that (i) Seacoast or an investor or purchaser
other than Seacoast (Substitute Investor), approved by the Port Authority, which approval shall
not be unreasonably withheld, is invested in the Lessee, and (ii) the Lessee agrees to make a
Capital Investment, as hereinafter defined, in the Premises, subject to Port Authority approval,
in an amount no less than One Million Dollars and No Cents ($1,000,000.00) at any time from
and after the date of this Agreement through December 31, 2019. No notice by the Lessee
purporting to extend the term of the letting of the Premises as provided in this Section shall be
effective if on the date of the giving of said notice or on the effective date of the extension the
Lessee is in default beyond any applicable grace or cure period under any of the terms or
provisions of the Lease, as herein amended, or if on either of such dates the Lessee has been
served with a written notice of termination of the Lease by the Port Authority in accordance with
Section 24 of the Lease entitled “Termination”, or if the Lease is not in full force and effect on
either of such dates.

(b)  During the Extension Period, the Lessee shall continue to pay to the Port
Authority the Basic Rental theretofore payable under Section 3 of the Lease, subject to escalation
as provided in Section 4 of the Lease.

(c) As used herein, “Capital Investment” shall include, but not be limited to
improvements to paving, buildings and other associated infrastructure, all as shall be subject to
the approval of the Port Authority, prior to the commencement of such work. If the Lessee has
not commenced the work on or before December 31, 2018, the last day on which the Lessee may
exercise the option to extend the term of the letting, the Lessee must provide to the Port
Authority a preliminary statement showing the nature of the work proposed to be performed, the
reasons for the work and the estimated expenditure therefore. The Lessee may not thereafter
commence such work without the approval of the Port Authority. Upon the approval of the Port
Authority, all such improvements must be substantially completed, in the reasonable
determination of the Port Authority, by the Lessee on or before December 31, 2019, Failure on
the part of the Lessee to perform such work in accordance with the provisions of this Section: (i)
shall be deemed an Event of Default in accordance with Section 24 of the Lease entitled
“Termination”, and the Port Authority may, by written notice, terminate the letting and the rights
of the Lessee under the Lease, as herein amended, and (ii) the Lessee shall be obligated to pay to
the Port Authority One Million Dollars and No Cents ($1,000,000.00) upon demand by the Port
Authority less a credit for the actual costs of the Capital Investment completed on or before
December 31, 2019,




Section 2.  Amendment of Annual Vehicle Throughput Rental

(@)  The Port Authority and the Lessee hereby acknowledge that the Lessee is
in arrears in the payment to the Port Authority of the Annual Vehicle Throughput Rental in the
amount of Three Million Six Hundred Thirty-Four Thousand Six Hundred Fifty-Seven Dollars
and Seventy Cents (83,634,657.70). The Lessee hereby agrees to make a payment to the Port
Authority on account of such arrearage in the amount of Two Million Dollars and No Cents
($2,000,000.00) on or before December 31, 2012.

(b)  Upon receipt of the payment set forth in Paragraph (a) of this Section by
the Port Authority, effective from and after January 1, 2013 and continuing through December
31, 2019, the Annual Vehicle Throughput Rental, set forth in Section § of the Lease, shall be
computed, for such period (hereinafter the “Amended Annual Vehicle Throughput Rental’)
by multiplying the amount of One Dollar and Fifty-Three Cents ($1.53) per FAPS Vehicle (the
“Pre-Change Rate”) handled by the Lessee from and after such date up to the Two Hundred
Thousandth (200,000"‘) FAPS Vehicle handled by the Lessee during that Calendar Year (the
“Vehicle Charge Change Threshold”). During the period from and after January 1, 2013, and
continuing through December 31, 2019, both dates inclusive, the Lessee shall pay to the Port
Authority the greater of the Amended Vehicle Throughput Rental, or Three Hundred Six
Thousand Dollars and No Cents (8306,000.00) per annum. Effective from and after January 1,
2020 and continuing throughout the Extension Period, if any, the Pre-Change Rate and the
Vehicle Charge Change Threshold shall be deemed deleted and shall no longer be in effect in
connection with the computation of the Annual Vehicle Throughput Rental thereafter payable by
the Lessee. Nothing hereinabove provided shall affect the Post-Change Rate set forth in
Paragraph (b) of Section 5 of the Lease, which rate shall continue to be effective throughout the
balance of the term of the Lease, as extended.

Section 3. Guaranteed Minimum Throughput

Effective from and after January 1, 2013 and continuing throughout the balance of the
term of the letting, as extended, in addition to all other rentals payable under the Lease, the
Lessee shall guarantee an annual minimum throughput of One Hundred Seventy-Five Thousand
Two Hundred (175,200) FAPS Vehicles (“Guaranteed Minimum Throughput”) per Calendar
Year. In the event of a shortfall during any Calendar Year, the Lessee shall pay to the Port
Authority an additional rental derived by multiplying (i) the difference between the Guaranteed
Minimum Throughput and the actual amount of FAPS Vehicles that arrived at or shipped from
any of the Port Authority’s marine terminal facilities during such Calendar Year by (ii) the
amount of .Fifteen Dollars and Twenty-Three Cents ($15.23) per FAPS Vehicle (“Unit Rate”).
The Unit Rate shall be adjusted at the times and pursuant to the percentage increase in the Port
Authority Marine Terminals Tariff — Federal Maritime Commission Schedule No, PA-10 (tariff)
wharfage rate for unboxed vehicles.

Section 4. Consent Fee

Notwithstanding the provisions of Section 40 of the Lease, entitled “Right
of Termination-Ownership and Control”, in the event the Lessee effectuates a change in Control,




(as defined in Section 18 of the Lease), the Lessee shall pay to the Port Authority a fee
(hereinafter called the “Consent Fee™) in accordance with paragraphs (a) and (b) below.

(a) If a change in Control occurs during the term of the letting under the
Lease, including the Extension Period, if any, the Lessee shall pay to the Port Authority a
Consent Fee in an amount equal to ten percent (10%) of the Net Proceeds, as hereinafter
defined, paid or payable by the Lessee to the equity owners of the Lessec identified at the time of
such change in Control, such percentage amount derived using the same methodology used to
compute the percentage amount paid or payable to all other equity owners.

(b)  If a change in Control occurs in connection with the (i) extension of the
term of the Lease beyond the Extension Period, or (ii) authorization by the Port Authority Board
of Commissioners of a new lease agreement between the Port Authority and another third party,
for a term of lease commencing after December 31, 2024, the Lessee shall pay to the Port
Authority a Consent Fee in an amount to be negotiated by the Port Authority and the Lessee at
the time of such change in Control, but in no event shall the Consent Fee be less than an amount
equal to ten percent (10%) of the Net Proceeds paid or payable by the Lessee to the equity
owners of the Lessee identified at the time of such change in Control, such percentage amount
derived using the same methodology used to compute the percentage amount paid or payable to
all other equity owners.

(¢)  As used herein, “Net Proceeds” shall mean the amount received by the
seller of its ownership interests or membership interests, by contract or otherwise, after
deducting the outstanding debt of such owner payable by such seller at the time of the sale.

Section §, Dismissal of the Lawsuits by the Lessee and Release; Covenant Not to Sue

(@) It is hereby recognized and acknowledged that the Lessee commenced the
following actions in Superior Court of New Jersey, Essex County: (i) FAPS, Inc. v. Port
Authority of New York and New Jersey, et. al., N. J. Superior Court Docket No. 1.-3933-12
(declaratory judgment action and related claims); and (ii) FAPS, Inc. v. Port Authority of New
York and New Jersey, et. al., N.J. Superior Court, Docket No.L-4079-12 (alleging violations of
the Open Public Records Act, the Freedom of Information Policy of the Port Authority, and
common law rights of access to public records) collectively the “Lawsuits™). Delivery of this
supplemental agreement by the Port Authority to the Lessee shall be subject to receipt by the
Port Authority of all necessary documentation to dismiss the Lawsuits brought by the Lessee
against the Port Authority, said dismissal to be with prejudice, and without costs as to either of
the parties.

(b)  The Lessee acknowledges and agrees that in consideration of the Port Authority
granting to the Lessee the rights and privileges set forth in this Agreement, the Lessee will derive
substantial benefits from the Port Authority’s agreement to enter into this Agreement, that the
terms hereof represent significant and costly concessions by the Port Authority, and that without
the release, agreements and acknowledgments set forth in this Section, the Port Authority likely
would not have obtained the approval of its Board of Commissioners to enter into this
Agreement. The Lessee further acknowledges and agrees that were it to violate the terms of this




Section, it would be depriving the Port Authority of a material benefit of the bargain to which the
Lessee and the Port Authority have agreed.

(¢) In consideration of the foregoing, the Lessee for itself and on behalf of its
shareholders, officers, directors, employees, representatives, agents, successors, and assigns,
hereby releases and forever discharges the Port Authority and its Commissioners, officers,
directors, employees, representatives, agents, successors, and assigns solely from any and all
actions, causes of action and claims arising from or relating to any attempt to challenge or
invalidate the rates set forth in Sections 2 and 3 hereof pursuant to the Shipping Act of 1984, as
amended (the “Shipping Act”) or any other applicable statute and any regulations thereunder or
legal theory, on the ground that such agreed upon rates set forth in Sections 2 and 3 result in any
undue or unreasonable prejudice or disadvantage to the Lessee when compared with the rental
and throughput charges payable to the Port Authority by other marine terminal tenants in the
New York/New Jersey harbor.

Section 6.  Replenish Letter of Credit and Payment of Arrearages

(@  The Lessee hereby acknowledges that prior to the date hereof, and
pursuant to Section 42 of the Lease entitled “Security”, the Port Authority made a drawing under
the letter of credit held by the Port Authority in the amount of Two Million Four Hundred
Thousand Dollars and No Cents ($2,400,000.00). Upon the Closing, the Lessee shall have
delivered to the Port Authority as security for the Lessee’s full, faithful and prompt performance
of and compliance with all of its obligations under the Lease, a clean irrevocable letter of credit
issued by a banking institution satisfactory to the Port Authority and having its main office
within the Port of New York District, in favor of the Port Authority in the amount of Two
Million Four Hundred Thousand Dollars and No Cents ($2,400,000.00). The form and terms of
such letter of credit, as well as the institution issuing it, shall be subject to the prior and
continuing approval of the Port Authority and shall be in accordance with the terms and
provisions of Section 42 of the Lease.

(b)  The Lessee further acknowledges that it is in arrears in the payment of the
sum of Two Hundred Ninety-Four Thousand Three Hundred Ninety-One Dollars and Twenty-
Four Cents ($294,391.24) to the Port Authority. Upon the Closing, the Lessee shall deliver such
amount to the Port Authority.

Section 7, Effect of Amendments

Except as hereby amended, all of the terms, covenants, provisions, conditions and
agreements of the Lease shall be and remain in full force and effect.

Section 8. No Broker

Each party represents and warrants to the other that no broker has been concerned
in the negotiation of this Agreement and that there is no broker who is or may be entitled to be
paid a commission in connection therewith. Each party shall indemnify and save harmless the
other party of and from any and all claims for commissions or brokerage made by any and all
persons, firms or corporations whatsoever for services provided to or on behalf of the
indemnifying party in connection with the negotiation and execution of this Agreement,
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Section 9.  No Personal Liability

No Commissioner, officer, agent or employee of the Port Authority shall be
charged personally by the Lessee or held contractually liable under any term or provision of this
Agreement or because of its execution or alleged or attempted breach thereof.

Section 10.  Construction and Application of Terms

(@)  The Section and paragraph headings, if any, in this Agreement are inserted
only as a matter of convenience and for reference and in no way define, limit or describe the
scope or intent of any provision hereof,

(b)  Unless otherwise expressly specified, the terms, provisions and obligations
contained in the Exhibits attached hereto, whether there set out in full or as amendments of, or
supplements to provisions elsewhere in the Agreement stated, shall have the same force and
effect as if herein set forth in full.

(©) If any clause, provision or section of this Agreement shall be ruled invalid
by any court of competent jurisdiction, the invalidity of such clause, provision or section shall
not affect any of the remaining provisions hereof.

(d)  The fact that certain of the terms and provisions hereunder are expressly
stated to survive the expiration or termination of the letting hereunder shall not mean that those
provisions hereunder which are not expressly stated to survive shall terminate or expire on the
expiration or termination of the letting hereunder and do not survive such termination or
expiration.

(e) Except as otherwise provided in the Lease, nothing contained herein shall
be deemed or construed to be an undertaking or covenant for the benefit of any third party.

6] The parties agree that any rule of construction to the effect that any
ambiguities are to be resolved against the drafiing party shall not be applicable to the
interpretation of this agreement or any amendments, addenda or supplements hereto or any
Exhibits hereto,

(® This Agreement and any claim, controversy or dispute arising under or
related to this Agreement shall be governed by the laws of the State of New York, without
reference to the conflicts of law provision thereof.

\

Section 11.  Reciprocal Estoppel




The Port Authority and the Lessee each certify that, as of the date of the Closing,
the Lease, as herein amended, is a valid lease and in full force and effect and represents the
entire agreement between the parties; that there is no Event of Default, as defined in Section 24
of the Lease, on the part of the Lessee in any of the terms and conditions thereof: and, to the
parties’ knowledge, no event has occurred or failed to occur, which, after the giving of notice
and the expiration of any applicable cure period, would constitute an Event of Default.

Section 12.  Entire Agreement

This Agreement constitutes the entire agreement of the parties on the subject
matter hereof and may not be changed, modified, discharged or extended except by written
instrument duly executed by the Lessee and the Port Authority. It is expressly agreed that any
and all prior correspondence between or among the parties, or any of them, covering the terms
hereof shall be deemed superseded by this Agreement except that all written requirements of the
Port Authority given in connection therewith prior to the execution of this Agreement shall
continue in full force and effect. The Lessee agrees that no representations or warranties shall be
binding upon the Port Authority unless expressed in writing in this Agreement.

IN WITNESS WHEREOF, the parties hereto have executed these presents as of the date
above written.

THE PORT AUTHORITY OF NEW YORK
AND NEW JERSEY

By:

Title: Director, Port Commerce Dept,

FAPS, IN
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Title;

. --Port-Authority Use Only:' "+ .
Approval as to Approval as to
Terms; Form:
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For the Port Authority

STATE OF :(w ;J» )
)ss.
COUNTY OF /”%V“' )Ss

On this 14™ day of December, 2012, before me, the subscriber, a notary public of New
York, personally appeared the Director, Port Commerce Department of The Port
Authority of New York and New Jersey, who I am satisfied is the person who has signed
the within instrument: and, I having first made known to him the contents thereof, he did
acknowledge that he signed, sealed with the corporate seal and delivered the same as
such officer aforesaid and that the within instrument is the voluntary act and deed of such
corporation, made by virtue of the authority of the Board of Commissioners.

by £ e -

(notanal seal and stamp)

NANCY 8. NILES--
NOTARY PUBLIC-STATE OF NEJW YORK
No. 01NI1499323%

For the Lessee Qualified In Bronx county ”
My Commisston gxpites March 09,20__!

STATE OF )
)ss.
COUNTY OF )
On this day of , 2012, before me, the subscriber, a notary
public of , personally appeared
the President of

who | am satisfied is the person who has signed the within instrument; and I having first
made known to him the contents thereof, he did acknowledge that he signed, sealed with
the corporate seal and delivered the same as such officer aforesaid and that the within
instrument is the voluntary act and deed of such corporation, made by virtue of the
authority of the Board of Directors.

(notarial seal and stamp)




For the Port Authority

STATE OF )
)ss.
COUNTY OF )
On this day of » 2012, before me, the subscriber, a notary

public of New York, personally appeared the of The Port Authority of New York and
New Jersey, who 1 am satisfied is the person who has signed the within instrument; and, 1
having first made known to him the contents thereof, he did acknowledge that he signed,
sealed with the corporate seal and delivered the same as such officer aforesaid and that
the within instrument is the voluntary act and deed of such corporation, made by virtue of
the authority of the Board of Commissioners.

(notarial seal and stamp)

For the Lessee

STATEOF £J. ¥ g
SS.,

COUNTY OF Zadeio )

On this 7/ day of No O - , 2012, before me, the subscriber, a notary
public of, personally appeared the President of who | am satisfied is the person who has
signed the within instrument; and | having first made known to him the contents thereof,
he did acknowledge that he signed, sealed with the corporate seal and delivered the same
as such officer aforesaid and that the within instrument is the voluntary act and deed of
such corporation, made by virtue of the authority of the Board of Directors.

oo Clizabolt Jooce

(}mtarlal seal afid stamp)

MARIA ELIZABETH SOARES
NOTARY PUBLIC OF NEW JERSEY
My Commiission Bxpires Aug.12, 2017






