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Torres Ro'as, Genara

From:
Sent:
To:
Cc:
Subject:

daniel@beaconlightcap.com
Thursday. July 14, 2011 10:42 AM
Van Duyne, 5heree
Torres Rojas, Genara; Duffy, Daniel
Freedom of Information Online Request Form

Information:

First Name: Daniel H
Last Name: Gallancy
Company: BeaconLight Capital
Mailing Address 1: 1330 Avenue of the Americas
Mailing Address 2: 6th Floor
City: New York
State: NY
Zip Code: 10019
Email Address: daniel@beaconlightcap.com
Phone:2126123130
Required copies of the records: Yes

List of specific record(s):
All contracts and other written agreements for the provision of Wi-Fi as well as wireless internet, wireless
ethernet, distributed antenna services, "mobile data services", etc, and all similar or related wireless electronic
communication services at all airports owned, operated or leased by the Port Authority of NY and NJ including
and without limitation contracts and written agreements with Boing Wireless, Inc andor its subsidiaries and
affiliated entities.
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THE PORTAliMORM OF NY & NJ

Daniel D. Duffy
F01 Administrator

July 21, 201 1

Mr. Daniel H. Gallancy
Beacon Light Capital
1330 Avenue of the Americas, 6th Floor
New York, NY 10019

Re: Freedorn of Information Reference No. 12454

Dear Mr. Gallancy:

This is a response to your July 14, 2011 request, which has beenprocessed under the Port
Authority's Freedom of Information Policy (the `Policy," copy enclosed) for copies of all
communication agreements for WI-171, wireless ethernet, and distributed antenna services.

Material responsive to your request and available under the Policy, which consists of 243 pages,
will be forwarded to your attention upon receipt of a photocopying fee of $60.75 (25¢ per page).
Payment should be made in cash, certified check, company check or money order payable to
"The Port Authority of New York & New Jersey" and should be sent to my attention at 225 Park
Avenue South, 17 `h Floor, New York, NY 10003.

Certain material responsive to your request is exempt from disclosure pursuant to exemptions (2)
and (6) of the Policy.

Please refer to the above FOI reference number in any future correspondence relating to your
request.

Sincerely,

Daniel D. Duffy
FOI Administrator

Enclosure

225 Park Avenue South
New York , NY 10003
T-2724353642  F:2124357555
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Agreement No. AX-713
Supplement No. 3

SUPPLEMENTAL AGREEMENT

THIS AGREEMENT, made as of November 30, 2006 by and between THE
PORT AUTHORITY OF NEW YORK AND NEW JERSEY (hereinafter called the "Port
Authority") and NEW YORK TELECOM PARTNERS, LLC (hereinafter called the
"Permittee"),

WITNESSETH, That:

WHEREAS, the Port Authority and the Permittee heretofore and as of August 26,
1999 entered into an agreement identified by the above Port Authority Agreement Number
(which agreement, as the same may have heretofore been supplemented and amended is
hereinafter called the "TNAS Agreement") covering certain privileges and obligations with
respect to the installation, operation and maintenance of a wireless telecommunications network
access system ("TNAS System") at Port Authority facilities designated in the Agreement; and

WHEREAS, among the privileges and obligations granted to and imposed on the
Permittee under the TNAS Agreement with respect to the TNAS System, the TNAS Agreement
grants the Permittee the right to provide unlicensed wireless services that operate in the
"Wireless LAN" (iEEE 802.11) service band of the radio frequency spectrum (the "Wi-Fi
Service"); and

WHEREAS, the Part Authority and the Permittee desire to amend the TNAS
Agreement to provide for the Permittee's implementation of its right to install, operate and
maintain the Wi-Fi Service and to include a separate fee, not currently included in the TNAS
Agreement, to be paid by NYTP to the Port Authority for providing the Wi Fi Service at
mutually agreed Port Authority facilities and locations;

NOW, THEREFORE, for and in consideration of the covenants and mutual
agreements herein contained and other good and valuable consideration, the receipt and
sufficiency of which is hereby acknowledged, the Port Authority and the Permittee hereby agree
as follows:

1.	 "Wi-Fi Receipts," as used herein, shall mean all monies received or
receivable (unless and until any amount is deemed to be uncollectible in accordance with
generally accepted accounting principles) by NYTP for providing the Wi-Fi Services in Port
Authority Covered Facilities (as defined in the TNAS Agreement), including but not limited to,
wireless access to the Internet by end user customers, as well as private or public entities. Wi-Fi
Receipts shall not include monies received or receivable from the use of Internet kiosks, project
management and/or engineering service fees for unlicensed wireless projects, or any such
consulting services. Wi-Fi Receipts shall not be included in "Gross Receipts" (as such term is
defined and used in the TNAS Agmement).



2. The parties hereto hereby acknowledge and confirm that the Permittee will
pay to the Port Authority a fee equal to thirty-seven percent (37%) of Wi-Fi Receipts (the " Wi-Fi
Fee" }.

3. The Wi-Fi Fee shall constitute an additional component of the Additional
Fee (as defined in the TNAS Agreement) and shall be payable quarterly, in arrears, within thirty
(30) days following the end of each calendar quarter. The timing and method of such payments
shall correspond to the quarterly payment requirements set forth in Article-III of Section 5 of the
TNAS Agreement, provided however, that notwithstanding anything to the contrary set forth in
paragraph (b) of said Article III, payments of the Wi-Fi Fee shall be based on actual results for
the calendar quarter for which each payment is made. Each payment shall be accompanied by a
general report of the Wi-Fi Receipts for the relevant calendar quarter, separately stating the Wi-Fi
Receipts and the total number of paid "sessions" (including, without limitation, as presently
designated by Permittee: "Private Services," Ad Hoc Paid Sessions," "Roaming Paid Sessions,"
and "Airport Worker Subscriptions") for each Port Authority Covered Facility at which the
Permittee provides Wi-Fi Service.

4. Payment of the Wi-Fi Fee for calendar year 2006 through the last day of
the most recent calendar quarter shall be payable within ten (10) days following the execution of
this Agreement. The parties shall continue discussions intended to reach agreement regarding
payment to the Port Authority of the unpaid Wi-Fi Fees from calendar year 2005 and periods
prior thereto, which Wi-Fi Fees shall be immediately due to the Port Authority upon the mutual
agreement of the parties regarding such payment terms.

5. The Permittee hereby represents and warrants that the provisions of
subparagraph (b)(ii)(1) of Section 25 of the TNAS Agreement are fully applicable with respect to
the negotiation and execution of this Agreement as a supplement to the TNAS Agreement and
that no approval by or consultation with the "Project Lender" (as defined in said Section 25) shall
be required in order to authorize or pennit the Permittee to negotiate and enter into this
Agreement with the Port Authority.

6. The parties acknowledge that this Agreement memorializes all agreements
and understandings between the parties concerning, and constitutes the entire and only
understandings or agreements between the parties regarding, the Wi-Fi Fee.

7. Neither the Commissioners of the Port Authority nor any of them, nor any
officer, agent or employee thereof, shall be charged personally by the Permittee with any liability,
or held liable to it under any term or provision of this Agreement or because of its execution or
attempted execution or because of any breach thereof.

8. This Agreement and the TNAS Agreement which it amends constitute the
entire agreement between the Port Authority and the Permittee oa the subject matter and may not
be changed, modified, discharged or extended except by instrument in writing duly executed on
behalf of both the fort Authority and the Permittee. The Permittee agrees that no representations
or warranties shall be binding upon the Port Authority unless expressed in writing in the TNAS
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Agreement or in this Agreement_ All prior or contemporaneous understandings, discussions or
agreements regarding the Wi-Fi Fee are expressly superseded by this Agreement.

9.	 As hereby amended., all of the terms, covenants, provisions, conditions and
agreements of the TNAS Agreement shall be and remain in full force and effect.

IN WITNESS WHEREOF, the Port Authority and the Permittee have executed
these presents, as of the date first above written.

NEW YORK TELECOM PARTNERS, LCC
ATTEST:

By: Concourse Communications rou LLC

1	 ^

By:
Jon Irvin, Chief Operating Officer

APPROVED

TERMS FORM

t^^	
s



RONALD M. SENID
K01M Public, State of Now Yerk

too, D2SE4636443
Qualified In New York COUMY,

Commission Expires On June 30, 20 !O (notarial seal and stamp)

(Port Authority Acknowledgment)

STATE OF NEW YORK )
) ss.:

COUNTY OF NEW YORK )

On the	 day of F"M,^	 2007, before me personally came
J014#4 

at 
MOPZ	 , to me known, who. beine b y me dulv sworn,

did depose and say that he resides at
; that he is theAMM& C3 TQ*9D -%y *RM of The Port Authority -of New

York and New Jersey, one of the corporations described in and which executed the
foregoing instrument; that he knows the seal of said corporation; that the seal affixed to
said instrument is such corporate seal; that it was so affixed by order of the
Commissioners of said corporation; and that he signed his name thereto by like order.

(Limited Liability Company Acknowledgment)

STATE OF l^ /	 )

COUNTY OF L''" Q	
yss.:

	

On the	 `"— day o `I5?W44 41	2007, before me personally came

	

JJ	 Gr	 y, to me known, who, bcinlz b y me dulv sworn_

(:44 depose and say that he resides at
that he is the ('J^i ^^^ 6 A*- M-of New York Telecom Partners, LLC,

a Delaware limited liability company, the limited liability company described in and which
executed the foregoing instrument; that he executed the same for and on behalf of said
limited liability company; and that he is duly authorized and empowered to do so.

OFFICIAL SEAL
DENISE M LEWIS

NOTARY PUBLIC - STATE of ILLINOIS

WZOMM3SION ExPIR Mr18^OB

seal and stamp)
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SUPPLM SHTAL AGREEMENT

THIS AGREEZENT, made as of June 30, 2002 by and between
THE PORT AUTHORITY OF NEW YORK AND NEW JERSEY thereinafter called
the "Port Authority") and NSW YORK TELECOM PARTNERS, LLC
thereinafter Galled the "Permittee"),

WXTNESSETH, That:

WHERX&S, the Port Authority and the Permittee
heretofore and as of August 26, 1999 entered into an agreement
identified by the above Port Authority Agreement Number (which
agreement, as the same may have heretofore been supplemented and
amended is hereinafter called the "TNAS Agreement") covering
certain privileges and obligations with respect to the
installation, operation and maintenance of a wireless
telecommunications network access system ("TNAS System") at Port
Authority facilities designated in the Agreement; and

WHEREAS, in addition to the privileges and obligations
granted to and imposed on the Permittee under the TNAS Agreement
with respect to the TNAS System, the TNAS Agreement grants the
Permittee the non-exclusive right to install radio transmission
towers ("Monopoles") at locations at Port Authority Facilities as
and to the extent approved by the Port Authority in its sole and
absolute discretion and provides that the Permittee may mount
exterior antennas on such Ancillary Towers or on other towers or
components of the TNAS System as and to the extent approved by
the Port Authority in its sole and absolute discrerion;.and

WHEREAS, the Port Authority and the Permittee desire to
amend the TNAS Agreement to provide for the Permittee's
implementation of the non-exclusive right to install, operate and
maintain Monopoles at the Port Authority's Port Newark facility
("Site"), to provide also for the Permittee's mounting of
exterior anternas*on the Monopoles and on certain rooftop
locations at the Site and to otherwise amend the WAS Agreement;

NOW, THEREFORE, for and in consideration of the
covenants and mutual agreements herein contained, and effective
as of the date first set forth above except as otherwise provided
below, the Port Authority and the Lessee hereby agree as follows:

1.	 (a) Effective from and after July 1, 2002, the Port
Authority hereby approves the Permittee's proposed implementation
of its non--exclusive right-to install Monopoles at the Site, and
to mount exterior antennas on the Monopoles and on certain



designated rooftops ("Related Improvements") at the Site, subject
to approval by the Port Authority of the Permittee's construction
Application(s) and plans and specifications covering all design,
construction and installation work with respect to all proposed
Monopoles and all Related Improvements at the Site. The
Monopoles and Related%Improvements are sometimes hereinafter
collectively referred to as the "Monopole System." The
installation, operation and maintenance of the Monopole System
are sometimes hereinafter collectively referred to as'the
"Monopole System operations.." In no event shall the Monopole
System be deemed to include any proprietary Carrier User
equipment utilized by any Carrier User in connection with
Monopole System Operations. Capitalized terms used in this
Supplemental Agreement but not herein defined shall have the
meanings ascribed to such terms in the TNAS Agreement.

(b) For all purposes of the TNAS Agreement except as
hereinafter expressly provided, effective from and after July 1,
2002, the "System,° described in subparagraph (a)(i) of section 2
of the TNAS Agreement, shall be deemed to incorporate and include
the Monopole System, and the Site, which is a Port Authority
Facility, shall he deemed to be a Covered Facility.

2.	 (a) The Monopole System shall be installed, operated
and maintained on a non-discriminatory basis up to the design
capacity of the Monopole System at a particular covered Facility,
including but not limited to the Site, in accordance with the
terms, provisions and conditions of the form of Schedule 2.8(i)
attached hereto and hereby made a part hereof. The parties to
this Agreement hereby agree that effective as of July 1, 2002
Schedule 2.8(i) shall be incorporated into and become a part of
the form of Carrier Access Agreement attached as Exhibit D to the
TNAS Agreement. The Permittee will not amend the form of
Schedule 2.8(i) without the prior written consent of the Port.
Authority. In the event the Permittee desires to conduct
Monopole System operations at Port Authority Facilities in
addition to the Site, the parties hereto may amend this
Supplemental Agreement by letter agreement(s) identifying such
additional Port Authority Facilities and expressly providing that
the terms, provisions and conditions of Schedule 2.8(i), except
as may otherwise be provided in such letter agreement, shall be
applicable to all Monopole System Operations at such additional
Port Authority Facilities, which, upon the commencement of
Monopole System Operations at such Port Authority Facilities,
shall be deemed to be Covered Facilities. The Port Authority
hereby agrees that nothing set forth in the form of Schedule
2.8(1) attached hereto shall constitute a violation of Section 32
of the TNAS Agreement. In the event of any conflict between the
terms and provisions of this Supplemental Agreement and the terms
and provisions of Schedule 2.8(i), the terms and provisions of
this Supplemental Agreement shall prevail, except as otherwise
expressly provided herein.
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(b) The limitation on service by third party
telecommunications service providers set forth in the first
sentence of section 17 of the TNAS Agreement shall not be
applicable to the site or to any other Port Authority Facility
which shall subsequently be designated a Covered Facility with
respect to the Monopole System.

(c) In addition to the rights granted to the Permittee
pursuant to paragraph (b) of Section 19 of the TNAS Agreement
with respect to theuse of the TNAS System, the Permittee may
also, in the course of its business and the conduct of its
operations under this Agreement, permit the use of the Monopole
System by Carrier Users for the purposes described in paragraph
(b) of section 2 of the TNAS Agreement. Whether or not expressly
set forth therein, ail . agreements between the Permittee and
Carrier Users with respect to the use of the Monopole System
shall be subject to the terms and conditions of this Agreement.

3. The Port Authority hereby consents to the Schedule
2.8(i) executed on behalf of Omnipoint Facilities Network 2, LLC
by its agent, omni.point Communications, Inc., a copy of which has
heretofore been delivered to the Port Authority. The Permittee
shall prepare and submit to the Port Authority contemporaneously
with its submission of the Construction Application referred to
in paragraph 6, below, a "Summary Basis of Design" of the
Monopole System, to include all relevant technical standards for
and attributes and features of the said Monopole System, and
generally in the form of the Summary Basis of Design of the TNAS
System annexed as Exhibit B to the TNAS Agreement. The Summary
Basis of Design may describe the particular Monopole System
installation proposed by Omnipoint Facilities Network 2, LLC.

4. The term of the permission granted to the Permittee to
operate the Monopole System shall commence on the date: the Port
Authority issues final approval of the Permittee's Construction
Application and complete plans and specifications for the
Monopole System (the said date hereinafter referred to as the
"Commencement Date") and shall; unless sooner terminated, expire
an August 26, 2014. Subject to and in accordance with the
provisions of Sections 4 and 34 of the TNAS Agreement, the
Permittee shall have the right to extend the term of the
permission granted under this Agreement with respect to Monopole
System Operations. In the event the Permittee shall extend the
term of the permission granted hereunder, the provisions of
paragraph III of Section 5 of the TNAS Agreement shall be
applicable and in full force and effect during the "Renewal Term"
of-such permission.

5. The Permittee and the Port Authority hereby confirm
that the annual "Access Fee" set forth in Schedule 2.8(i) and
required to be paid by Omnipoint Facilities Network 2, LLC shall
comprise "Gross Receipts," and that the annual Access Fee
required to be paid by each subsequent Carrier User that executes
Schedule 2.8(1) shall comprise "Tower Gross Receipts" as defined

-3-



in the TNAS Agreement for purposes of the calculation of the
Additional Fee under paragraph III of Section 5 of the TNAS
Agreement.

5.	 (a) Section 7 of the TNAS Agreement shall not be
applicable to the "Construction Work" (as hereinafter defined) to
be performed by the Permittee in connection with the Monopole
System; in lieu thereof, the provisions of this paragraph 5 shall
govern the Construction Work in all respects. Notwithstanding
the following provisions of this paragraph 5, the Port Authority
acknowledges that the construction and installation work with
respect to the Monopole System at the Site may, in fact, be
performed by Omnipoint Facilities Network 2, L.LC, as contemplated
by the provisions of Schedule 2.8(1). Except as otherwise
expressly provided in Schedule 2.8(1), the Permittee shall
perform, at its sole cost and expense, all installation work

" required to prepare the Site for the Permittee's Monopole System
Operations, including the installation of the monopole and all
transmitters, receivers, and other equipment at the Site and the
construction of all associated improvements at the Site
appurtenant to the operation of the Monopole System, provided
however that the Pertnittee shall have no obligations with respect
to the installation of proprietary carrier User equipment for the
exclusive use of individual Carrier Users (the work described in
this paragraph 6 hereinafter referred to as the "Construction
Work") .

(b) (i) The Permittee shall be responsible at its
sole expense for retaining all architectural, engineering and
other technical consultants and services as may be directed by
the Port Authority and for developing, completing and submitting
procedures for the installation of all equipment and the
construction of all improvements appurtenant to the operation of
the Monopole System. Prior to retaining any licensed architect,
professional engineer or other technical consultant in connection
with the Construction Work, the name or names of said licensed
architect, professional engineer or other technical consultant
shall be submitted to the Port Authority for its approval. The
Port Authority shall have the right to disapprove any licensed
architect, professional engineer or other technical consultant
who may be unacceptable to it and shall approve in advance the
Permittee's contract with each such Licensed architect,
professional engineer or other technical consultant.

(ii) (1) Prior to the commencement of any
Construction Work at the Site, the Permittee shall submit to the
Port Authority for its approval a Tenant Alteration Application
(hereinafter called the "Construction Application`), in the form
supplied by the Port Authority, and containing such terms and
conditions as the Port Authority may include, setting forth in
detail by appropriate plans and specifications the Construction
Work the Permittee proposes to perform at the Site and the manner
of and time periods for performing such work. The data to be
supplied by the Permittee shall identify separately each of the
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items constituting the Construction Work and shall describe in
detail the improvements, fixtures, equipment, and systems to be
installed by the Permittee. The plans and specifications to be
submitted by the Permittee shall be in sufficient detail for a
contractor to perform,.the Construction Work and shall bear the
seal of a licensed architect or professional engineer who shall
be responsible for the administration of the Construction Work in
accordance with the Port Authority's requirements. In connection
with the review by the Port Authority of the Permittee's
submission under this Section, the Permittee shall submit to the
Port Authority, at the Port Authority's request, such additional
data, detail or information as the Port Authority may require for
such review. Following the Port Authority's receipt of the
Permittee's Construction Application, the Port Authority shall
give its written approval or rejection thereof, or shall request
such modifications thereto as the Port Authority may find
necessary or appropriate. The Permittee shall not engage any
contractor or permit the use of any subcontractor unless and
until each such contractor or subcontractor, and the contract
such contractor or subcontractor is operating under, have been
approved by the Port Authority. The Permittee shall include in
any such contract or subcontract such provisions as are required
pursuant to the provisions of this Agreement and the Construction
Application approved by the Port Authority, including, without
limitation thereto, provisions regarding labor harmony.

(2) The Port Authority shall review the
Construction Application and all plans and specifications
submitted by the Permittee therewith and will furnish its
comments regarding the same to the Permittee within fifteen (15)
business days after its receipt thereof. The Port Authority will
also review and comment on any corrected, modified or amended
plans and specifications resubmitted to the Port Authority by the
Permittee within fifteen (15) business days after receipt of any
such resubmission. The Permittee hereby agrees that the Port
Authority shall have no responsibility, liability or obligation
to the Permittee in the event the Port. Authority. fails to respond
to any such submission or resubmission of the Construction
Application by the Permittee within the time periods set forth
above, including any obligation to provide a reimbursement, rent
credit or other rent concession.

(iii)	 (1) The Permittee hereby assumes the
risk of loss or damage to all of the Construction work prior to
the completion thereof and the risk of loss or damage to all
property of the Port Authority, its lessees and permittees
arising out of or in connection with the Construction Work. In
the event of any such loss or damage, the Permittee shall
forthwith repair, replace and make good the Construction work and
the property of the Port Authority, its lessees and permittees.
The Permittee shall, and shall require each of its contractors to
indemnify the Port Authority and its Commissioners, officers,
agents and employees from and against all claims and demands,
just or unjust, by third persons (including the Commissioners,
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officers, agents and employees of the Port Authority) against the
Port Authority and its Commissioners, officers, agents and
employees, arising or alleged to arise out of the performance of
the Construction Work or based upon any of the risks assumed by
the Permittee in this .,-Agreement or any breach hereof, and for all
loss and expense incufred by it and by them in the defense,
settlement or satisfaction thereof, including without limitation
thereto, claims and demands for death, for personal injury or for
property damage, direct or consequential, whether they arise from
acts or omissions of the Permittee, any contractors of the
Permittee, the Port Authority, third persons, or from acts of God
or the public enemy, or otherwise, excepting only claims and
demands which result solely from the gross negligence or willful
misconduct of the Port Authority subsequent to commencement of
the Construction Work; provided however, the Permittee shall not
be required to indemnify the Port Authority where indemnity would
be precluded by Section 5-322.1 of the General Obligations Law of
the State of New York. The Permittee shall cause each such
contractor and subcontractor to obtain and maintain in force such
insurance coverage and performance bonds os the Port Authority
may specify, including, without limitation, a contractual
liability endorsement to cover the indemnity obligations assumed
by the Permittee pursuant to the provisions of this paragraph.

(2) If no directed, the Permittee shall
at its own expense defend any suit based upon any claim or demand
described in subparagraph (1) above (even it such suit, claim or
demand is groundless, false or fraudulent), and in handling such
it shall not, without obtaining express advance permission from
the General Counsel of the Port Authority, raise any defense
involving in any way the jurisdiction of the tribunal over the
person of the Port Authority, the immunity of the Port Authority,
its Commissioners, officers, agents or employees, the
governmental nature of the Pont Authority or the provision of any
statutes respecting suits against the Port Authority. The
Permittee shall not be liable for any fees and expenses of
separate counsel representing the Port Authority, other than the
reasonable costs of investigation. The Permittee shall not be
liable for any settlement of any action, proceeding or suit,
which settlement is effected by the Port Authority without the
prior written consent of the Permittee, which shall not be
unreasonably withheld. If the Permittee shall not grant its
consent as provided above, such action, proceeding or suit shall
thereafter be defended by the Permittee, at its sole cost and
expense, subject to the limitations set forth above in this
subparagraph (2).

(iv) The Construction work shall be performed by
the Permittee in accordance with the Construction Application and
final-plans and specifications approved by the Port Authority,
shall be subject to inspection by the Port Authority during the
progress of the Construction work and after the completion
thereof, and the Permittee, upon direction From the 'Port
Authority to do so, shall stop the performance of any portion-of
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the Construction work which is not being performed in accordance
with the above and redo or replace at its own expense any
Construction Work not done in accordance therewith. The
Permittee shall also supply the Port Atsthcrity with "as-built"
drawings in such formand number as are reasonably requested by
the Port Authority, .arid the Permittee shall keep said drawings
current during the 6'erm of the permission granted under this
Agreement. No changes or modifications to any Construction Work
shall be made without the prior consent of the port Authority.

(v) The Permittee shall pay or cause to be paid
all claims lawfully made against it by its contractors,
subcontractors, material suppliers and workers, and all claims
lawfully made against it by other third persons arising out of or
in connection with or because of the Performance of the
Construction work, and shall cause its contractors and
subcontractors to pay all such claims lawfully made against them,
provided however, that nothing herein contained shall be
construed to limit the right of the Permittee to contest any
claim of a contractor, subcontractor, material supplier or worker
or other person, and no such claim shall be considered to be an
obligation of the Permittee within the meaning of this paragraph
unless and until the same shall have been finally adjudicated.
The Permittee shall use commercially reasonable efforts to
resolve any such claims and shall keep the Port Authority fully
informed of its actions with respect thereto. Without limiting
the generality of the foregoing, all of the Permittee's
construction contracts shall provide as follows: "if (1) the
Contractor fails to perform any of its obligations under this
Contract, including its obligation to pay any claims lawfully
made against it by any material supplier, subcontractor, worker
or any other third person which arises out of or in connection
with the performance of this Contract, (2) any claim (just or
unjust) which arises out of or in connection with this Contract
is made against the Permittee, or (3) any subcontractor under
this Contract fails to pay any claims lawfully made against it by
any material supplier, subcontractor, worker or any other third
Person which arise out of or in connection with this Contract or
if in the Permittee's opinion any of the-aforesaid contingencies
is likely to arise, then the Permittee shall have the right, in
its discretion, to withhold out of any payment (final or
otherwise and even though such payments have already been
certified as due) such sums as the Permittee may deem ample to
protect it against delay or loss or to assume the payment of just
claims of third persons, and to apply such sums as the Permittee
may deem proper to secure such protection or to satisfy such
claims. All sums so applied shall be deducted from the
Contractor's compensation. Omission by the Permittee to withhold
out of any payment, final or otherwise, a sum for any of the
above contingencies, even though such contingency has occurred at
the time of payment, shall not be deemed to indicate that the
Permittee does not intend to exercise its right with respect to
such contingency. Neither the above provisions for the rights of
the Permittee to withhold and apply monies nor any exercise or
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attempted exercise of, or omission to exercise, such right by the
'Permittee shall create any obligation of any kind to such
material suppliers, subcontractors, workers or other third
persons. Until actual payment is made to the Contractor, its
right to any amount to be paid under this Contract (even though
such payments have already been certified as due) shall be
subordinate to the rights of the Permittee under this provision."

(c) (i) The Permittee shall not commence any
Construction Work prior to the Commencement Date and until the
Construction Application and plans and specifications covering
such work have been finally approved by the Port Authority. The
Permittee recognizes that its obligation to pay fees, including,
without limitation, the Additional Fee, provided for in this
Agreement by reference to the TNA5 Agreement shall commence on
the Commencement Date and the Permittee's payment of the
Additional Fee shall be made in accordance with the provisions of
paragraph III of section 5 of the TNAS Agreement.

(ii) The Permittee shall submit a Construction
Application for the Construction Work at the Site within thirty
(30) days following execution of this Agreement. The Permittee
shall commence the performance of the Construction Work at the
Site within fifteen (15) days following the approval of the
Construction Application and shall diligently pursue the
completion of the Construction Work.

(d) The Permittee shall be solely responsible for the
plans and specifications used by it and for the adequacy or
sufficiency of such plans and specifications, and all the
improvements, fixtures, and equipment depicted thereon or covered
thereby, regardless of the consent thereto or approval thereof by
the Port Authority or the incorporation therein of any Port
Authority requirements or recommendations. The Port Authority
shall have no obligation or liability in connection with the
performance of any of the Construction Work or for the contracts
for the performance thereof entered into by the Permittee. The
Permittee hereby releases and discharges the Port Authority, its
Commissioners, officers, representatives and employees of and
from any and all liability, claims for damages or losses of any
kind, whether legal or equitable, or from any action or cause of
action arising out of or in Connection with the performance of
any of the Construction Work pursuant to the contracts between
the Permittee and its contractors except for any of the foregoing
caused solely by the gross negligence or willful misconduct of
the Port Authority. The Permittee shall use commercially
reasonable efforts to make arrangements for the extension to the
Port Authority of all warranties extended or available to the
Permittee in connection with the Construction Work.

(e) The Permittee understands that there may be other
communications and utility lines and conduits located in portions
of the Site where the Permittee will operate the Monopole System.
The Port. Authority will use commercially reasonable efforts to
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make available to the Permittee its records to the extent the
same are available in an effort to identify to the Permittee the
location of such communication and utility lines which may
interfere with the Construction work proposed by the Permittee.
The Port Authority her 	 disclaims any warranty or
representation to the" Permittee that such records are accurate.
The Permittee agrees to design the Construction Work so as to
eliminate or minimize the need for relocation of any such
communications and utility lines.

(f) Upon completion of the Construction Work at the
Site, the Permittee shall supply the Port Authority with a
certificate signed by a responsible officer of the Permittee and
by the licensed architect or professional engineer who sealed the,
Permittee's plans pursuant to the provisions of this Section,
certifying that all of the Construction work has been performed
in accordance with the approved plans and specifications covering
such work, in accordance with the provisions of this Agreement
and in compliance with all applicable laws, ordinances,
governmental rules, regulations.and orders. The Port Authority
will inspect the Construction Work at the Site and if the same
has been completed as certified by the Permittee and the
Permittee's licensed architect or professional engineer, the Port
Authority shall deliver a certificate to ouch effect to the
Permittee within twenty (20) business days following the Port
Authority's receipt of such certification, subject to the
condition that all risks thereafter with respect to the
construction and installation of the Construction Work and, as
between the Permittee and the Port Authority, any liability
therefor for negligence or other reason shall be borne by the
Permittee. The Permittee shall not use or permit the use of the
Site for the purposes set forth in this Agreement or conduct
Monopole System Operations until such certificate is received
from Port Authority.

7.	 (a) Upon the expiration or termination of this
Agreement, the Permittee covenants and agrees to yield and
deliver the Monopole System peaceably to the Port Authority free
and clear of any claim of ownership by the Permittee, including
title to Monopole System software licenses, equipment warranties
and service contracts, without any further act or deed by the
Permittee. The Permittee shall promptly execute and deliver
assignments, bills of sale and all other documents necessary or
convenient in order to evidence the rights of the Port Authority
therein, including title to Monopole System software licenses,
equipment warranties and service contracts. Upon the expiration
or termination of'this Agreement,-the Permittee shall deliver the
Monopole System to the Port Authority promptly and in good
condition, such reasonable wear excepted as would not adversely
affect or interfere with its proper operation under this
Agreement.

(b) The Permittee shall have the right at any time
during the term of the permission under this Agreement to remove
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a portion or portions of the Monopole System consisting of
equipment or other personal property from the Site, provided that
the Permittee shall install suitable replacements therefor as is
necessary for Monopole System Operations.

81	 (a) The Pp,tmittee recognizes that it is a special
consideration for the Port Authority's entering into this
Agreement that the Permittee, without in any way limiting or
modifying its obligations with respect to any other provision of
the TNAS Agreement, hereby confirms that all the obligations
assumed by the Permittee pursuant to Section 46 of the TNAS
Agreement, including all references therein to objectionable
interference, are fully applicable to Monopole System Operations,
provided however-that the obligation of the Port Authority
contained in the second sentence of paragraph (b) of Section 46
shall not be applicable to any communications activity conducted
by the Port Authority or by a third party pursuant to agreement
with the Port Authority as of the date of this agreement.

(b) The Permittee hereby represents and warrants that
the provisions of subparagraph (b) (ii) (1) of Section 25 of the
TNAS Agreement are fully applicable with respect to the
negotiation and execution of this Agreement as a supplement to
the TNAS Agreement and that no approval by or consultation with
the "Project Lender" (as defined in said Section 25) shall be
required in order to authorize or permit the Permittee to
negotiate and enter into this Agreement with the Port Authority.

R. The Permittee represents and warrants that no broker
has been concerned in the negotiation of this Agreement on behalf
of the Permittee or the implementation of the Monopole System
hereunder and that there is no broker who is or may be entitled
to be paid a commission in connection therewith. The Permittee
shall indemnify and save harmless the Port Authority of and from
any and all claims for commission or brokerage made by any and
all persons, firms or corporations whatsoever for services in
connection with the negotiation and execution of this Agreement
or the implementation of the Monopole System hereunder.

14. Neither the Commissioners of the Port Authority nor any
of them, nor- any officer, agent or employee thereof, shall be
charged personally by the Permittee with any liability, or held
liable to it'under any term or provision of this Agreement or
because of its execution or attempted execution or because of any
breach thereof.

11. As hereby amendedi all of the terms, covenants,
provisions, conditions and agreements of the TNAS Agreement shall
be and remain in full force and effect.

12. This Agreement and the TNAS Agreement which it amends
constitute the entire agreement between the Port Authority and
the Permittee on the subject matter and may not be changed,
modified, discharged or extended except by instrument in writing
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duly executed on behalf of both the Fort Authority and the
Permittee _ The Permittee agrees that no representations or
warranties shall be binding upon the port Authority unless
expressed in writing in the WAS Agreement or in this Agreement.

'IN MtTRESS WRSOF; the Port Authority and the P18%-MittSe
have executed these presents, as of the date first abave written.

MM YORK TUROM PAATMW , Z=
A lCST Iu^

 By. 49--- 66 ^-

Tit
prporate Sea
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(notarial seal and stamp)

^ rxc-s^Fx+v+ 17•.^
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(Port Authority AcknvWedgment)

STATE OF NEW YORK

OOUN7Y OF NEW YORK )

on the elk day of MTOgER	 2003, before me persanaIly creme
oRY, tom known. who. beina by me duly ewwn.

epdid dose	 say that resides at
;that he is theCMjsrTbc*Wv~ C*Fwm of The PortAutharrty of men

York and New Jersey. one of the oarpomthma described in Sad which eaecated the
foregoing buftumenti that he knows the seal of said corporation; that the seal &Mud to
said R'$Uvn nt is such corporate seal; that it was so affixod by miler of the
Co=desioness of said corporatism; and that he. aigaed his nme thwtw by tike order.

(Limited Uability Company Acicriowf 	 t)

STATE OF ;;7%-L-- i no %3

COUNTY OF O•aoX	 y

On the ,^ydday of	 t	 , 2003, before me PersanaY Mmt
^`• f 'N•, A . ^. *t ^	 . to me ]mmm Qvhc. belnkbg rue duly wronN

did depose	
;

and a^y^t hs resldea at
that he is the hswr //C p Of New York Telecom Partaerat, LLC,

a Delaware limited Yiabitity martpauy, thellmitedi liabUity company deaca7' 3ed is and which
ea mlU d the foregoing inattument; that he a wetted the same fat and on-behaN of said
limited liability cgntpany; and that he is duly euthatired and empowered to do ea.'

OOIL B^IIf.
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§Cft.DULE 2.81
(Co-Location Sites - Monopoles and Rooftops)

(Port Newark Monopole/Rooftop Site)

Covered Facility:	 Monopole/Rooftop at Port Newark (the " Site").

Access Fee:	 $25,000 annually (net/netlnet) per Carrier per Site for

voice carriers. Payable -quarterly in advance. 'Amount

increases by three percent (3%) (compounded) on each

Anniversary of the Covered Facility Acceptance Date.

Base Term:	 Covered Facility Acceptance Date to August 26, 2014

Renewal Option:	 Two, five-year renewal options in accordance with

Section 4.2 of Carrier Access Agreement.

Baseline MQUs per Carrier. 	 NIA

Initial Usage Fee. 	 N/A

Construction Date:	 TBD

Construction Period: 	 Estimated to be within 60 days from the execution date of

this document.

Project Installation and Costs:	 For Monopole installations - A Monopole and all related

improvements and work necessary to allow use of the

Monopole by all Participating Carriers (collectively, the

"Monopole and Related Improvements") may be installed

at a Covered Facility by NYTP or, at the discretion of

NYTP and the Port Authority, a Participating Carver

may install a Monopole and Related Improvements at a

Covered Facility. IfNYTP installs the Monopole and
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Related Improvements, the provisions of Section 2.8(a)

of the Carrier Access Agreement slsali apply to such

installation, and each Participating Carrier shall

reimburse NYTP for the Construction Costs of such

installation based on its pro rata share (i.e., if one

Participating Carrier elects to participate, it shall

reimburse NYTP for 100% of the Construction Costs; if

two Participating Carriers elect to participate, they shall

each reimburse NYTI' for 50% of the Construction Costs,

etc.). Each Participating Carrier shall be entitled to Fro

rata reimbursement if additional Participating Carriers

thereafter elect to use a Monopole and Related

Improvements. If NYTP is unwilling to pay the

Construction Costs to install a Monopole and Related

Improvements at a Covered Facility, a Participating

Carrier may, with the approval of NYTP and the Port

Authority, elect to directly fund and complete the

installation of the Monopole and Related Improvements

(such Participating Carrier, a "Funding Carrier"). The

Monopole and Related Improvements shall be

constructed to accommodate a minimum of three (3)*

Participating Carriers. A Participating Carrier may, if it

is not one (1) of the initial three (3) Participating Carriers

at a Monopole Site, incur substantial additional costs to

construct a Monopole and Related Improvements for its

own account if the Monopole and Related Improvements

as initially constructed at.such Site can only

accommodate three (3) Participating Carriers. A Funding

Carrier shall not have the right to refuse to allow other

Participating Carriers to use a Monopole and Related

Improvements (unless the Monopole and Related

Improvements as initially constructed in accordance with

this Schedule are already being used by the number of

Participating Carriers for which such Monopole and

PN
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Related Improvements were constructed). ne Funding

Carrier and subsequent Participating Carriers shall be

reimbursed on a pro rata basis as and when additional

Participating Carriers elect to use a Monopole and

Related Improvements (i.e., when a second Participating

Carrier elects to use a Monopole and Related

Improvements, it shall reimburse the Funding Carrier

5U°10 of the Construction Costs for the installation of such

Monopole and Related Improvements; if a third

Participating Carrier elects to use a Monopole and

Related Improvements, it shall reimburse the existing two

Participating Carriers for one-third (113) of the

Construction Costs, split evenly between the Funding

Carrier and the second Participating Carrier, and so on if

more than three (3) Participating Carriers can be

accommodated at such Monopole Site). Regardless of

whether NYTP or the Participating Carriers fund the

Construction Costs for a Monopole and Related

Improvements, the Monopole and all Related

Improvements shall be jointly owned by all Participating

Carriers who are using the Monopole. All plans for a

Site shall be approved by NYTP and the Port Authority

prior to the commencement of installation. Appropriate

evidence of Construction Costs for a Site shall be

maintained by NYTP and, if applicable, the Funding

Carrier.

Design and Installation Approval: 	 The Carrier shall prepare and submit, at the Carrier's sole

cost and expense, all design documents for NYTP's

review and approval. No changes to [any Carrier

Equipment or to a Monopole and Related Improvements]

[or] [any Rooftop Equipment], and no additional Carrier

Equipment or other improvements of any kind, shall be

3
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permitted at the Site without-the Carrier (first submitting .

the design and installation plans for such cbanges or

additions to NYTP for its review and approval.

At no time shall any antennw or other transmitting or

receiving devices be mounted, directed, or used at the

Site inn-a manner that would permit wireless

communications to be transmitted between (i) such

antennae or other transmitting or receiving devices; (ii)

wireless communications equipment or devices being

used at any other Port Authority Facility; and (iii)

equipment that would divert coverage from an existing

PA facility (i.e. Newark Airport).

Maintenance and Repairs:	 The Participating Carriers shall, at their sole cost and

expense, keep and maintain the Site in a neat and orderly

condition. The Participating Carriers shall not permit any

waste, damage or injury to the Site or any improvements

thereon. All maintenance and repair work at the Site

(other than that relating solely to a Participating Carrier's

individual Carrier Equipment) shall be accomplished, at

NYTP's discretion, either (i) by NYTP, in which event all

Participating Carriers shall reimburseNYTP on a pro rata

basis for the costs of all such maintenance and repairs, or

(ii) directly by the Participating Carriers on a pro rata

basis. NYTP shall, upon the request of a Participating

Carrier, determine what maintenance and repairs are

necessary or appropriate at a Site and shall assist the

Participating Carriers in the engagement of contractors to

perform such work. Appropriate evidence of

maintenance and repair costs for a Site shall be

maintained by the party or parties causing the work to be

performed. If NYTP elects to perform maintenance and

repair work, the costs for such work shall be paid by the

Participating Carriers within ten (10) days of presentation

4
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of an invoice by NYTP. Neither NYTP nor the Port

Authority shall have any obligation to maintain or

safeguard the Site, any improvements thereon, or any

Carrier Equipment.

Insurance:	 The Participating Carriers, at• thck sole cost and expense,

shall maintain and keep insurance against liability for

bodily injury (including death) and property damage in or

about the Site under a policy of comprehensive general

public liability insu=ce, with such limits as may be

reasonably required by NYTP from time to time. The

policies of comprehensive general public liability

insurance shall name-NYTP, the Port Authority, and the

Carrier as insured pasties. Each such policy shall provide

that it shall not be cancelable without at least thirty (30)

days prior written notice to NYTP and the Port Authority

and shall be issued by an insurer and in a form

satisfactory to NYTP and the Port Authority. Upon

NYTP's request, a certificate evidencing such insurance

shall be delivered to NYTP proving compliance with the

foregoing requirements.

Indemnification:	 The Carrier shall indemnify and save.NYTP and the Poit

Authority harmless from all claims (including costs and

expenses of defending against such claims) arising from

the Site and any improvements thereon or from any

breach of this Schedule 2.8(i) by the Carrier, or any

negligent act, aegHgent omission or intentional tort . of the

Carrier or the Carrier's agents, employees, contractors,

invitees-or licensees occurring during the terra of this

Schedule 2.8(i), or any action or omission of the Carrier

that causes NYTP to have any liability or obligation to

the Port Authority under the TIBIAS Agreement. -
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•	 Access; I4on-Exclusive Rights: 	 The Carrier acknowledges that the Carriers' rights at the

Site are non-exclusive_ Each other Participating Carrier

shall have the right to participate, at any time, at a Site in

accordance with the terms of the Carrier Access

Agreement and this Schedule 2.8(i). NYTP and the Port

Authority shall have at all tunes the right to access and

inspect the Site and all improvements.

Relocation, Renovation, Demolition: NYTP and the Port Authority shall have at all times the

righi to request the Carrier to relocate and/or remove [the

Monopole and Related Improvements) [Rooftop

Equipment] for public safety reasons. Such relocation

and/or removal shall be accomplished in accordance with

Section 8.4 of the Carrier Access Agreement.

Site Conditions:	 NYTP and the Port Authority make, no representation or

warranty to the Carrier, either express or implied, as to

the use, operation, safety, environmental condition, title

or fitness for a particular purpose of the Site, and the

Carrier's use of the Site shall be on an "as is, where is"

basis. The Carrier shall inspect the Site and become

familiar with the conditions of the Site. Neither NYTP

nor the Port Authority is obligated to alter, improve,

remediats or otherwise perform any work or undertake

any obligation with respect to the Site,

Utilities;	 The Carrier shall pay for (i) the cost of installing separate

utilities, teico and power supply facilities and any

separate meters required by NYTP, the Port Authority, or

any applicable utility, (ii) all electric service to the Site,

and (iii) any sums charged to NYTP by the applicable

utility, telco or power supply provider for such

installation and/or service.
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Compliatne With Laws: 	 The access to, and installation, maintenance and

operation of, all Carrier Equipment and all other

improvements at the Site must at all times be in strict

compliance with all technical standards and all applicable

federal, state and local laws, ordinances, and regulations.

The Carrier shall obtain and maintain, at its expense,

such licenses, permits or other approvals required for the

Carrier's use of the Site, if any.

Liens:	 The Carver shall keep the Site free from any liens arising

from any work performed,: materials furnished or

obligations incurred by or at the regdest of the Carrier. If

any lien is filed against the Site as a result of the acts or

omissions of the Carrier or its employees, agents or

contractors, the Carrier must discharge the lien or bond

the lien in a manner reasonably satisfactory to NYTP

within thirty (30) days after the Carrier or NYTP receives

written notice from any party that a lien has been filed. If

the Carrier fails to discharge or bond any lien within such

period, then, in addition to any other right or remedy of

NYTP, NYTP may, at NYTP 's election, discharge the

lien and the Carrier shall reimburse NYTY, within ten

(10) days of demand, any amount paid.by NYTP for the

discharge of such lien and all fees, legal expenses and all

other costs and expenses of NYTP incurred in connection

with any such lien.

Monopole and Related	 For Monopole installations • The Monopole and all

Improvements Upon Expiration or 	 Related Improvements at the Site shall be the property of

Termination:	 the Participating Canners until the expiration of the term

(including any renewal periods) of this Schedule 2.8(i) or

the termination of the Carrier's rights hereunder in

accordance with the Carrier Access Agreement; at that

time the Monopole and all Related Improvements at the
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Site shall remain at their existing location and become

the property of the Port Authority without payment by

the Port Authority. Notwithstanding the foregoing, upon

the expiration of the term. (including any renewal periods)

of this Schedule 2.8(i) or the termination of all
.r

Participating Carriers' rights under their respective

Carrier Access Agreements, NYTP or the Port Authority

may require the Participating Carriers to remove the

Monopole and Related Improvements, in which event the

Participating Carriers, at their sole cost and expense, shall

remove the Monopole and Related Improvements, and

repair and restore any damage to the ground area of the

Site caused by the installation or removal,

Carrier Status:	 The Carrier is a Funding Carrier for purposes of this

Schedule 2.8(i) (Port Newark Site).

Other Terms and Conditions:

F



The undersigned, intending to be legally bound hereby, agree that this Schedule 2.8(i) shall be incorporated in,

become part of and be governed by the [Amended and Restated] Carrier Access Agreement between New York

Telecom Partners, LLC and VoiceStream Wireless dated 12/21199, as amended

NEW YORK TELECOM PARTNERS, LLC.

By:
12.ichard ' 	 President

bate: July 17, 2002

Omnipoint Facilities Network 2, LLC
By: Omnipoint Communications, Inc. its Agent

By:	
V--

Chris Hillab t, Executive Director
Date:	 'M
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ORIGINAL

Agreement No. AX-713 Supplement No. 1

SUPPLEMENTAL AGREEMENT

THIS AGREEMENT, made as of March 28, 2001 by and between THE PORT
AUTHORITY OF NEW YORK . AND NEW JERSEY (hereinafter called the "Port
Authority") and NEW YORK TELECOM PARTNERS, LLC (hereinafter called the
"Permittee"),

WITNESSETH, That:

WHWREAS, the Port Authority and the Permittee heretofore and as of August 26,
1999 entered into an agreement identified by the Port Authority as Agreement Number AX-713
(which agreement, as the same may have heretofore been and hereby is supplemented and
amended is hereinafter called the 'TNAS Agreement') covering certain privileges and
obligations with respect to the installation, operation and maintenance of a wireless
telecommunications network access system at Port Authority facilities as specified in the TNAS
Agreement; and

WHEREAS, the TNAS Agreement grants the Permittee the right, on a non-
exclusive basis, to install,  operate and maintain an equal-access, in-building backbone facility in
offices and- nearby areas at the Port Authority World Trade. Center towers (and elsewhere) for .
use by all interested wireless telecommunications service carriers (hereinafter, "Carrier Users")
offering telecommunications services to end user customers using mobile, portable or fixed
wireless devices; and

WHEREAS, the Port Authority and the Permittee desire to amend the TNAS
Agreement to further and more specifically provide for the Perrnittes's implementation of the in-
building backbone facility at the World Trade Center, to modify the permitted uses thereof and to
otherwise amend the TNAS Agreement.

NOW, THEREFORE, for and in consideration of the covenants and mutual .
agreements herein contained, and effective as of the date first set forth above, the Port Authority
and the Permittee hereby agree as follows:

Section 1.	 WTC Fiber Backbone System

(a)	 The description of the non-exclusive equal-access, in-building fiber optic
backbone facility in paragraph (d) of Section 2 of the TNAS Agreement is . hereby amended to
cover the buildings in the Port Authority World Trade Center (the "World Trade Center) known
as One World Trade Center (sometimes identified as the North Tower Building), Two World
Trade Center (sometimes identified as the South Tower Building), Four World Trade Center
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(sometimes identified as the Southeast Plaza Building) and Five World Trade Center (sometimes
identified as the Northeast Plaza Building) (the said buildings herein referred to, collectively; as
the "WTC Facility") and shall futher be amended to include the capability to provide
telecommunications services, including, without limitation, local and long distance telephone
usage (including switched and dedicated outbound and toll-free calls, international calls, calling
card calls and video services), T-1 line, T-3 line and OC 3 usage, internet port services, point-to-
point circuit connections, asynchronous transfer mode and frame relay network port and circuit
services and web hosting services, and other similar or related telecommunication services to end
user World Trade Center office customers either as "WTC End Users" (as such term is defined
below) or through Carver Users, in either case using wired devices (as so modified, the
backbone facility, for purposes of this Agreement, shall be referred to hereinafter as the "WTC
Fiber Backbone System"). For all purposes of the TNAS Agreement except as hereinafter
expressly provided, effective from and after the date first set forth above, the "System,"
described in subparagraph (a)(i) of the TNAS Agreement, shall be deemed to incorporate and
include the-WTC Fiber Backbone System, and the WTC Facility shall be deemed to be a Port
Authority Facility. The installation, operation andmaintenance of the -B ding System arse
hereinafter collectively referred to as the "In-Building System Operations."

	

(b)	 A "Summary Basis'of Design" of the WTC Fiber Backbone System
prepared by the Permittee and approved by the Port Authority describing the technical standards
for and attributes and features of the WTC Fiber Backbone System is -annexed to the WTC Fiber
Backbone Agreement as Exhibit "D" thereto, and is hereby incorporated by reference herein and
made apart hereof.

	

i(c)	 The WTC Fiber Backbone System will be installed, operated and
maintained by BRAM WTC, LLC (hereinafter, "BRAW ),'a wholly owned subsidiary of Eureka
Broadband'Corporation ("EurekaGGN"), for the Permittee pursuant to the WTC Fiber Backbone
Agreement (the "WTC `Fiber Backbone Agreement") -a true copy of which is annexed to this
Agreement as , Exhibit "A" and hereby made apart hereof. Capitalized terms that are used but
not defined herein shall have the meaning given to such terms in the *AS Agreement, or if not
defined therein in the WTC Fiber Backbone Agreement. The Port Authority hereby consents to
the WTC Fiber Backbone Agreement. The Permittee will not amend the WTC Fiber Backbone
Agreement without the prior written consent of the Port Authority. In the event the WTC Fiber
Backbone Agreement is terminated in accordance with its terms by either party thereto, the Port
Authority shall have the right to terminate. the TNAS Agreement solely with respect to the WTC
Fiber Backbone System unless, in the case of any termination other than a termination pursuant
to Section 19(g) thereof, within sixty (60) days following the effective date of the termination of
the WTC Fiber Backbone Agreement the Port Authority shall have consented to either (i) the
Permittee installing, operating and maintaining the WTC Fiber Backbone System itself or (ii) a
replacement WTC Fiber Backbone Agreement between the . Permittee and an entity which is
technically and financially qualified to install, operate and maintain the WTC Fiber Backbone
System, the Port Authority agreeing not to unreasonably withhold its consent to such a
replacement WTC Fiber Backbone Agreement. The Port Authority acknowledges and agrees
that the WTC Fiber Backbone Agreement itself and BRAM's operations and performance
thereunder shall not constitute a breach or violation of Section 32 of the TNAS Agreement.

	

(d)	 The consent of the Port Authority to the WTC Fiber Backbone Agreement
is expressly conditioned on the provision by the Permittee and BRAM throughout the WTC
Term of a contract of absolute and unconditional guaranty by EurekaGGN to the Port Authority
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of (i) the due and punctual payment of the fees and other monetary obligations of BRAM to the

:4
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Penrittee under the WTC Fiber Backbone Agreement and (ii) the full, faithful and prompt
performance, observance and fulfillment of all the terms, covenants and conditions to be kept,
observed, performed and fulfilled on the part of BRAM under the WTC Fiber Backbone
Agreement. Such a contract of guaranty, in the form annexed to the WTC Fiber Backbone
Agreement as Bxhibit ",P', shall be executed simultaneously with the execution of this
Agreement by the Permittee and the execution of the WTC Fiber Backbone Agreement by
BRAM.

_	 (e)	 The Port Authority will make available to the Permittee two equipment
rooms consisting of one equipment room on the seventh floor of the North Tower Building and
one equipment room on the seventh floor of the South Tower Building collectively constituting'
approximately One Thousand Two Hundred (1,240) square feet (collectively the "Space" which
shall be deemed to comprise a part of the System) at the World Trade Center for use solely in.
connection with the installation and operation of equipment for the WTC Fiber Backbone
System at no rental charge throughout the Term. The Permittee shall accept the Space in its "as
is" condition and shall promptly repair any damages thereto or to any other Port Authority
property therein caused by its operations. The Port Authority shall have the right, upon forty-
eight (48) hours notice to the Permittee or at any time in the case of an emergency, and as often
as it considers necessary, to inspect the Space and (without any obligation to do so) to make
repairs, and in the event of emergency to take such action as may be required for the protection
of persons or property.

(f) The Port Authority, by its officers, employees, representatives,
contractors, licensees, and-their employees, shall have the right for the benefit of the Port
Authority, or the Permittee and/or for the benefit of others than the Permittee to maintain existing
and future heating, water, gas, electricity, sewerage, drainage, fire protection sprinkler,
ventilating, refrigerating, fuel and communication systems and other such service systems

J.
	 including all tubes, pipes, lines, mains, wires, conduits and equipment on or about the Space and

to enter upon. the Space at all reasonable times and to make such 'repairs, replacements and
alterations as may, in the reasonable opinion of the Port Authority, be deemed necessary or'.
advisable, and, from time to time, to construct or install over, on, in or under the Space new
tubes, pipes, lines, mtains, wires, conduits and equipment, provided, however, that the same shall
be done so as to interfere as little as ieasonably possible .with the Pennittee's operations.
Nothing in this Section shall or shall be construed to impose upon the Port Authority'any
obligations so to maintain or to make repairs, replacements, alterations or additions or any
liability for failure so to do.

(g) In addition to the Space, the Permittee shall have the right and the
obligation to install vertical runs of Sumitomo "FutureFlex". conduit for fiber optic cables at
locations to be reasonably designated by the Port Authority, as well as such horizontal runs as
are appropriate to connect the aforesaid vertical runs, in the quantities generally designated in the
Summary Basis of Design. The Permittee's rights to the use of any area described in this
paragraph (which areas are sometimes'hereinafter referred to as the "common use areas") shall
extend only to the space within such area as is actually physically occupied by such conduits of
the Permittee as are installed therein. The Perinittee's rights with respect to the WTC Fiber

iBackbone System shall constitute a license only and not an interest in real property, but such
license shall continue in full force and effect throughout the term of this Agreement and shall
expire without notice upon the expiration or sooner termination of this Agreement with respect to
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the WTC Fiber Backbone System. The Permittee shall have no other license to use any other
portion of the World Trade Center (including, without limitation, the roofs thereof or any other
vertical or horizontal pathways) except as specified in the TNAS Agreement, without the prior
written consent of the Port Authority. The Permittee. shall have all the same obligations and
liabilities with respect to those portions of the common use area made available to it by the Port
Authority hereunder as it has with respect to the Space hereunder.'

(h) - The Port Authority shall use reasonable efforts to make its personnel
available to assist the Permittee in gaining access to the common use areas of the WTC Facility
made available by the Port Authority to the Permittee hereunder and the Port Authority shall not
impose any charge to make such personnel available to the Permittee except that the Port
Authority may impose a reasonable charge on the Permittee when it makes uniformed security
guards available to the Permittee in connection with such access.

Section 2.	 Use of the WTC Fitier Backbone System

(a) The term "WTC System End-User" shall mean an entity who is not a
Carrier User, having a lease, permit or other agreement with or consented to by the Port
Authority for the occupancy of space or the exercise of privileges at the World Trade Center.

(b) In addition to the obligations imposed on the Permittee to operate the
System pursuant to paragraph-(a) of.Section 3 of the TNAS Agreement, the Permittee shall
operate the WTC Fiber Backbone System so as to accommodate all interested Carrier Users and
WTC System End-Users on a non-discriminatory basis, up to the design capacity of the WTC
Fiber Backbone System

(c) The limitation on the installation of voice, data or video transmission or
reception equipment after June 30, 1998 set forth in the first sentence of Section 1.7 ofthe,TNAS
Agreement shalt not be applicable to those portions of the World Trade Center served by the
WTC Fiber Backbone System irrespective of whether any such third party telecommunications
service provider furnishes telecommunications service through the use of the WTC /Fiber

Backbone System to WTC System Bad-Users on a wired or wireless basis.

(d) In addition to the rights granted to the Permittee pursuant to paragraph (6)
of Section 19 of the TNAS Agreement with respect to the use ofthe System, the Permittee m4
also, in the course of its business and the conduct of its operations under this Agreement, permit
the use of the WTC Fiber Backbone System by Carrier Users and/or WTC System End-Users for
the purposes described in paragraph (d) of Section 2 of the TNAS Agreement, as amended by the
provisions of Section l(a) hereof. Whether or not expressly set forth therein, all agreements
between the Permittee and Carrier Users with respect to the use of the WTC Fiber Backbone
System shall be (i) subject to the terns and conditions of this Agreement and (ii) subject to the
prior written approval of the Port Authority which shall not be unreasonably withheld. The
Permittee shall use its best-efforts to make available to the Port Authority for inspection, upon its.
request made from time to time, copies of all existing agreements between a Carrier User and a
WTC System End-User. To thv extent commercially reasonable, the Permittee shall cause
BRAM to install and use all equipment reasonably available and .necessary to accurately
determine each Carrier User's gross receipts. It shall not be deemed discriminatory under the
TNAS Agreement (i) to adjust the treatment of all Carrier Users prospectively, grandfathering
the treatrrlent of all Carriers Users who are parties to a Carrier Agreement at the time of such
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adjustment or (ii) treat Carrier Users in accordance with the terms of the "most favored nations"
provision in Section 7.6 of the Carrier Agreement-dated the date hereof among the Permittee,
BP AM and EurekaGGN.

(e)	 Subject to the provisions of Section 9(b) hereof, upon notice to the
Permittee by the Port Authority that any of BRAM's operations unreasonably interferes with the
operations of the WTC Facility, the Permittee shall cause BRAM to forthwith cease such.
operations or otherwise cure such interference.

u	 Section 3.	 Term

`-`

	

	 The term of the permission granted hereunder to the Permittee to operate the WTC Fiber
Backbone System shall commence on the date the Port Authority issues final approval of the
Permittee's Construction Application and complete plans and specifications for the WTC Fiber.
Backbone System for the North Tower Building (the said slate being hereinafter referred to as the
"WTC Commencement Date") and shall, unless sooner terminated, expire on the first to occur of
W the day preceding the fifteen'(15''') anniversary of the WTC Commencement Date or (ii)
December 31, 2016 (the said term sometimes in this Agreement called the "WTC Term").
Notwithstanding the provisions of Sections 4 and 34 of the TNAS Agreement, the Permittee
shall not have any right to extend the term of the permission granted to the Permittee under this
Agreement with.respect to WTC Fiber Backbone System. Operations. . .

	

Section 4.	 Fees

I.	 ACCESS FEE

The Permittee shall pay to the'Port Authority a WTC Access Fee of One Hundred
Twenty-five Thousand Dollars ($125,000) on the date of the full execution of this Agreement.

(a)	 Subject to Section 12 hereof in the case of New Competition, the
Permittee shall pay to the Port Authority minimum fees (the "WTC Minimum Fees") separately
for each Annual Period during the WTC Term for the privileges described in this . Agreement at
the annual rates set forth below, payable as follows:

(1) With respect to the First Annual Period of the.WTC Term, no
WTC Minimum Fees shall be payable.

(2) With respect to the portion of the WTC Term from and after the
first anniversary of the WTC Commencement Date to the expiration date of this Agreement, in
arrears, ' in quarterly installments commencing on the last day of the fast month following the end
of the calendar quarter in the calendar year 2002 during which quarter the first anniversary of the
WTC Commencement Date occurs, and continuing on the last day of each January, April, July
and October thereafter, including the fast said date following the expiration date of this
Agreement, in each case with respect to the calendar quarter ending on the last day of the

. preceding month. For example, the quarterly installment, if any, of the WTC Minimum Fees for
the calendar quarter commencing January 1, 2003 and ending March 31, 2003 shall be payable
on April 30, 2003_ The TNAS Agreement is hereby amended to reflect that, solely with respect
to the payment of the WTC Minimum Fee, it shall be an event under Section 20 of the TNAS
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Agreement entitling the Port Authority to terminate same if the Permittee shall fail, duly and
,.	 punctually to pay the WTC Minimum Fee when due to the Port Authority and such failure

continues for a period of fifteen (15) days (rather than the 10 days set forth in the TNAS
Agreement) after the Pertnittee's actual receipt of a notice of default thereof from the Port
Authority.

(b)	 Subject to reduction pursuant to Section 12 hereof in the case of New
Competition, the WTC Minimum Fees are as follows:

(i) For the Second Annual Period, in the sum of Two Hundred Fifty
'1'liousand Dollars ($250,000), prorated for the period firomn the first anniversary of the WTC
Commencement Date to December 31, 2002.

(ii) For the Third, Fourth, and Fifth Annual Periods, the sum of Two
Hundred Fifty Thousand Dollars ($250,000) per period

(iii) For the Sixth Annual Period, the sum of Two Hundred Fifty
T1ousand Dollars ($250,000) prorated for the period from January 1 of such calendar year to the
day preceding the fifth anniversary of the WTC Commencement Date and Five Hundred
Thousand Dollars ($500,000) prorated for the period from the fifth.anniversary of the WTC
Commencement Date to December 31 of such year.

(iv) For the Seventh, Eighth,. Ninth, and Tenth Annual Periods, the sum
of Five Hundred Thousand Dollars ($500,000) per Annual Period

(v) For the Eleventh Annual Period, the sum of Five Hundred
Thousand Dollars ($500,000) prorated for the period from January 1 of such calendar year to'the
day_ preceding the tenth anniversary 'of the WTC Commencement Date and Seven Hundred Fifty
Thousand Dollars ($750,000) prorated for the period from the tenth anniversary of the WTC
Commencement Date to December 31 of such year.

(vi) For the Twelfth and Thirteenth Annual Periods, the sum of Seven .
Hundred Fifty Thousand Dollars ($750,000) per Annual Period.

(vii) For the Fourteenth Annual Period, the sum of Seven Hundred Fifty
Thousand Dollars ($750,000) prorated for the period from January 1 of such calendar year to the
day*preceding the thirteenth anniversary of the WTC Commencement Date and Eight Hundred
Fifty Thousand Dollars ($850,000) prorated for the period from the thirteenth anniversary of the
WTC Commencement Date to December 31 of such year.

(viii) For the Fifteenth Annual Period, the sum of Eight Hundred Fifty
Thousand Dollars ($850,000).

(ix) For the Sixteenth Annual Period, the sum of Eight Hundred Fifty
Thousand Dollars ($850,000) prorated for the period from January 1 of such calendar year to the
end of the WTC Term.

(c) - The Perrnittee shall not be personally liable for the payment of the WTC
Minimum Fees .and the Penmittee's liability under the TNAS Agreement for payment of the.
WTC Minimum Fees shall be limited to and shall be enforceable only out of the WTC Gross .
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I
?	 Receipts actually in the possession and control of the Permittee, including without limitation

WTC Gross Receipts received by the Permittee after the accrual of the obligation to remit the
WTC Minimum Fee to the Port Authority, or receivable by the Permittee. The lien of any
judgment against the Permittee m any proceeding instituted on, under or on connection with the
failure to pay all or any portion of the WTC Minimum Fees,shall not extend to any property
owned by the Permittee other than WTC Gross Receipts actually in the possession and control of
the Pennittee at or after the commencement of such proceeding or receivable by the Permittee at
or after such time, provided that with respect to each WTC Mini.mum Fee then due and owing to
the Port Authority, the Permittee has remitted to the Port Authority all Gross Receipts received
by the Permittee during the One Hundred Twenty (120) day period prior to the date such WTC

_	 Minimum Fee was due and payable to the Port Authority (whether such remittance was applied
to that WTC Minimum Fee installment or any other.

III. VARIABLE FEB

(a) The Permittee shall pay to the Port Authority a WTC Variable Fee for
each Annual Period during the WTC Terra: The WTC Variable Fee shall be determined by
ascertaining separately for each Annual Period the WTC Adjusted Gross Receipts Fee
Component and subtracting from the amount thus detemnined the WTC Minimum Fees payable
for such Annual Period, including, without limitation, any applicable proration or equitable
adjustment of such WTC Minimum Fees. No otherpr oration of the WTC Variable Fee "I be
applicable.

(b) (i) The WTC Variable Fee shall be payable in quarterly installments  and
computed, at the percentage rates set forth below, based on the reasonably determined prof ection
of the amount to be due for the entire Annual Period prepared by the Perrittee and approved by
the Port Authority, such approval not to be unreasonably withheld, not later than sixty (60) days
prior to the commencement of each Annual Period. The WTC Variable Fee shall be payable for
each Annual Period in equal quartedy-installments on the last day of January, April, July and
October, in each case with respect to the calendar quarter ending on the last day of the
immediately preceding calendar month (for example, the Variable Fee shall be payable on
July 31 for the calendar quarter April 1 to June 30) and for every calendar quarter or part thereof
thereafter in any Annual Period during the WTC Term The TNAS Agreement is hereby
amended to reflect that, solely with respect to the payment of the WTC Variable Fee, it shall be
an event under SectiQu 20 of the TNAS Agreement entitling the Port Authority to terminate same
if the Permittee shall fail, duly and punctually to pay the WTC Variable Fee when due to the Port
Authority and such failure continues for a period of fifteen '(1 5) days (rather than the 10 days set
forth in the TNAS Agreement)-after the Permittee`s actual receipt of a notice of default thereof
from the Port Authority.

(ii)	 Within sixty (60) days following the end of each Annual Period,
the Permittee shall compute the actual amount of the WTC Adjusted Gross Receipts Fee
Component ,for the Annual Period-and compute the WTC Variable Fee. In the event the actual
WTC Variable Fee shall exceed the total of the quarterly installments actually paid by the
Perr -littee with respect to such Annual Period, the Permittee' shall pay to the Port Authority the
difference between the actual WTC Variable Fee for the preceding Annual Period and the total
of the said quarterly installments paid-by the Permittee. In the event the total of the said
quarterly installments paid by the Permittee to the Port Authority shall exceed the actual WTC
Variable Free for the preceding Annual Period, the Port Authority shall credit the amount of such
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excess to the Permittee. In either such case, the required payment shall be made not later than
ten (10) business days following the date of the notice from the Permittee to the Port Authority
setting forth its computation of the actual WTC Variable Fee for the immediately preceding
Annual Period.

N. PEE RELATED DEFINITIONS

"Annual Period" shall mean as follows: the period from the WTC Commencement Date .
to the first anniversary thereof shall be the First Annual Period, the period from the first

-. anniversary of the Commencement Date to the next occurring December 31 shall be the Second
Annual Period, the period from the next occurring January 1 to December 31 shall be the Third
Annual Period and the period from each next occurring January-1 to December 31 shall be the
next occurring Annual Period.

"WTC Adjusted Gross Receipts" shall mean, for each Annual Period, Gross Receipts
reduced by the sum of (i) Five Percent (5%) of WTC Gross Receipts for such Annual Period
(which represents an allowance . for administrative costs), and (ii) the annual amortization (with
an allowance-for interest equal to 11% per annum), over the remainder of the WTC Term, of
capital expenditures made by the Permittee or BRAM, in an aggregate principal amount not to
exceed Two Million One Hundred Thousand Dollars ($2,100,000), which expenses shall be of
the type and approximately within the estimated amounts set forth on the construction cost
budget attached to the WTC Fiber Backbone Agreement as Exhibit " F'".

"WTC Adjusted Gross Receipts Fee Component" shall paean:

(1) For the First AnnualPeriod to and including the Eleventh Annual
Period: Fifty--five Percent (55%) of WTC Adjusted Gross Receipts.

(2) For the Twelfth Annual. Period, the Thirteenth Annual Period and
the Fourteenth Annual Period, the Fifteenth Annual Period and the Sixteenth Annual Period:
Sixty Percent (60%) of WTC Adjusted Cross Receipts.

"WTC Gross Receipts" shall mean all monies, received or receivable in an Annual Period
by the Permittee (unless and until any amount is deemed by BRAM to be uncollectible in
accordance with generally accepted accounting principles) for the use, as provided in Section 1
of this Agreement, of the WTC Fiber Backbone System to be installed by the Permittee, pursuant
to the provisions of Section 2, in the WTC Facility, including, without limitation, any monies
received or receivable by the Permittee or BRAM relating to the use of, entrance to, or access. to
the WTC Fiber Backbone System or the fiber optic cable installation related thereto, and the .
Proceeds from any sale by the Permittee of the Warrant (as defined in Section 10) or the common
stock underlying the Warrant less the applicable exercise price, sales commissions and related
charges, but excluding the NYTP lviinimurn Fee and the BRAM Shortfall Payment, each as
defined in the WTC Fiber Backbone Agreement. WTC Gross Receipts shall include all revenues
from the use of the WTC Fiber Backbone System as aforesaid except for W any fees received by
BRAM or the Permittee from tenants at the WTC as payment for services rendered connecting
such tenants to the In-Building System through the construction of horizontal runs, and (ii) any
sums collected and paid out for any sales tax, direct excise tax: or any governmental or
regulatory fees or any other pass-through or ancillary fees that the Permittee is required by law to
collect and upon which it derives no revenue or profit.
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V. ACCRUAL OF WTC NVl3Tf MUM FEE

Notwithstanding any other provision of this Agreement including this Section 4,
the Permittee shall not be obligated to Snake any quarterly payment of the- WTC Minimum Fee to
the extent such payment exceeds the WTC Adjusted Gross Receipts attributable to such quarter,
provided, however, that the portion not paid shall accrue and bear interest at an annual floating.
rate equal to the prime rate (as published from time to time by the Citibank (N.A.) or its
successor) plus three percent (3%) ("Accrued Minimum Fees"). Accrued Minimum Fees shall
be due and payable with each succeeding quartetiy WTC Minimum Fee payment, but only to the
extent that the WTC Adjusted Gross Receipts attributable to such later quarter exceed the greater
of (i) the WTC Adjusted Gross Receipts Fee Component for such quarter or (ii) the WTC
Minimum Fee for such quarter. The remaining portion of any Accrued Minimum Fees shall
continue to be accrued but shall not become due and payable (even on termination) except to the
extent set forth above, provided, however, that if at any time the Accrued Minimum Fees exceed
an amount equal to (y) if prior to the expiration of the Fifth Annual Period, the sum of Five
Hundred Thousand Dollars ($504,000), or (z) if after the expiration of the Fifth Annual Period,
the WTC Minimum Fee for the current Annual Period, the Port Authority shall have the right to
terminate this Agreement, as and to the extent it applies to the World Trade Center (subject to the
Perrnittee's rights under Section 7(b) hereof), and the WTC Fiber Backbone Agreement on 15
'days written notice to BRAM and the P=nittee,'in which case the Permittee shall use its best
efforts to cause BRAM to pay to the Port Authority the applicable amount described in (y) and
(z) above (and only said'amount) as a liquidated damage, -as well as all other fees due hereunder
for the quarterly period in which such termination occurs (pro rated through the termination
date). After such termination, and subject to the Permittee's rights under Section 7(b) hereof, the
Permittee shall use its best efforts to cause GRAM to comply in full with its obligations under
Sections 13 (solely with respect to actions or omissions occurring on or prior to the termination
date), 23 (without exception for the BRAM Equipment), 30(iii) and 30(iv) of the WTC Fiber
Backbone Agreement.

Section 5. • . Installation of the WTC Fiber Backbone System

(a) Section 7 of the-TNAS Agreement shall not be applicable to the "WTC
Fiber Construction Work.' (as hereinafter defined) to be performedby'the Permittee in
connection with the WTC'Fber Backbone System, in lieu thereof, the provisions of this Section
5 shall govern the WTC Fiber Construction Work in all respects. The Permittee shall perform, at
its sole cost and expense, all installation work required to prepare the-WTC Facility for the
'Permittee's WTC Fiber Backbone. System Operations in accordance with the Port Authority
approved Constriction Application (as hereinafter defined), including the installation of all
transmitters, receivers, Suinitomo "FrtureFlex" fiber optic conduit, fiber optic cabling and other
equipment in the WTC Facility and the construction of all associated improvements in the WTC
Facility appurtenant to the operation of the WTC Fiber Backbone System, except for the
installation obligations of the Carrier Users under their Carrier Agreements (the work described
in this Section 5 being hereinafter referred to as the "WTC Fiber Construction Work").
Installation of equipmentby Carrier Users shall be subject to approval by the Port Authority in
accordance with its usual procedures regarding the installation of such equipment.

(b) (i) The Permittee shall be responsible at its sole expense for retaining all
architectural, engineering and other technical consultants and services as may be'reasonably
directed by the Port Authority for, and for developing, completing and submitting procedures for,
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the installation of all equipment and the construction of all improvements appurtenant to the
operation of the WTC Fiber Backbone System. Prior to retaining any licensed architect,
professional engineer or other technical consultant in connection with the WTC Fiber

y	 Construction Work, the name or names of said licensed architect, professional engineer or other
technical consultant shall be submitted to the Port Authority for its approval. The Port Authority
skull have the right to disapprove, on a non-arbitrary and non-capricious basis, any licensed
architect, professional engineer or other technical consultant-who may be unacceptable to it and
shall notify the Permittee of the basis for such disapproval, and shall approve in advance the
Permittee's contract with each such licensed architect, professional engineer or other technical
consultant, which approval shall not be unreasonably withheld, delayed or conditioned The Port
Authority hereby approves, the retention by the Permittee of BRAM in connection with the
performance of the WTC Fiber Construction Work,

(ii)	 (1) Prior to the commencement of any WTC Fiber Construction
Work at any building of the WTC Facility, the Penmittee shall submit to the Port Authority for
its approval a Tenant Alteration Application (hereinafter called the "Construction Application"),
in the form supplied by the Port Authority, and containing such terms and conditions as the Port
Authority may include, setting forth in detail by appropriate plans and specifications the WTC
Fiber Construction Work the Pennittee proposes to perform at such WTC Facility building and
the manner of and time periods for performing such work, as more particularly described in
Section 5(c) below. The data to be supplied by the Permittee shall identify separately each of the
items constituting the WTC Fiber Construction Work and shall describe in detail the
improvements, fixtures, equipment, and systems to be installed by the Permittee. The plans and
specifications to be submitted by the Permittee shall be 

.M 
sufficient detail for a contractor to

Perform the WTC Fiber Construction Work and shall bear the .-Seal of a licensed architect or
professional engineer who shall be responsible for the administration of the WTC Fiber
Construction Work in accordance with the Port Authority's requirements. In connection with the
review by the Port Authority, of the Permittee's submission under this Section 5, the Permittee
shall submit to the Port Authority, at the Port Authority's request, such additional data, detail or
information as the Part Authority may require for such review. The Port Authority shall not
impose a fee for its review of the Construction Application. Following the Port Authority's
receipt of the Permitteds Construction Application, the Port Authority shall give its written
approval or rejection thereof,-or shall request such modifications thereto as the Port Authority
may find necessary or appropriate. The Permittee shall not engage any contractor or permit the
use of any subcontractor unless and until each such contractor or subcontractor, and the contract
such contractor or subcontractor is operating under, have been approved by the Port Authority.
The Permittee shall include in any such contract or subcontract such provisions as are required
pursuant to the provisions of this Agreement and the Construction Application approved by the
Port Authority, including, without limitation thereto, provisions regarding labor harmony. If
there is any conflict between the terms of the Construction Application and the TNAS
Agreement, the terms of the TNAS Agreement shall control.

(2)	 The Port Authority shall review the Construction Application and
all plans and specifications submitted by the Permittee therewith and will furnish its comments
regarding the same to the Permittee within fifteen (15) business days after its receipt thereof
The Port Authority will also review and comment on any corrected, modified or amended plans
and specifications resubmitted to the Port Authority by the Permittee within fifteen (15) business
days after receipt of any such resubmissiori The Pelrnittee hereby agrees that the Port Authority
shall have no responsibility, liability or obligation to the Permittee in the event the Port Authority
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fails to respond to any such submission or resubmission of the Construction Application by the
Permittee within the time periods set forth above, including any obligation to provide a
reimbursement, rent credit or other rent concession except as provided in subparagraph (3)
below.

(3)	 In the event the Port Authority does not furnish its comments upon
the. submission or resubmission of the first, and only the first, Construction Application
(submitted by the Permittee) within the time periods set forth in subparagraph (ii) above, the
Permittec may, notify the Port Authority in writing that it proposes to terminate the TNAS
Agreement with the effect of expiratidn_solely with respect to the WTC Fiber Backbone System
and if the port Authority does not within ten (10) business days'thereafter furnish its comments

ito the Permittee, then the Permittee may, upon ten (10) days prior written notice to the Port.
Authority, terminate the TNAS Agreement and the TNAS Agreement shall thereupon expire
solely with. 'respect to the WTC Fiber Backbone System as if it had expired.oiu that date and the
-Port Authority shall refund the WTC Access Fee to the Permittee, 'and shall (as applicable) either
refund the Security Deposit or return the letter of credit described in Section 13 below to BRAM.

(1) The Permittee hereby assumes the risk of loss or damage to all
of the WTC Fiber Construction Work prior to the completion ' thereof and the risk'of loss or
damage to all property of the Port Authority, its lessees and permittees arising out of or in
connection with the WTC Fiber Construction Work unless such loss or darnage is caused by the
gross negligence or willful misconduct of the. Port Authority, its employees or agents. In the
event of any such loss or darnage, the Pernittee shall forthwith repair, replace and make good the
WTC Fiber Construction Work and the property of the Port Authority, its lessees and permittees.
The Permittee shall, and shall require each of its contractors to indemnify the Port Authority and
its Commissioners, officers, agents and employees from and against all claims and ddmands, just
or unjust, by third persons (including the Commissioners, officers, agents and employees of the
Port Authority) against the fort Authority and its Commissioners, officers, agents and
employees, arising or alleged to arise out of the performance of the WTC Fiber Construction
Work or based upon any of the risks assumed-by the Permittee in this Agreement or any breach
hereof, and for all loss and expense incurred by it and by them in the defense, settlement or
satisfaction thereof including without limitation thereto, claims and demands for death, for
personal injury or for property damage, direct or consequential, whether they arise from acts or
omissions of the Permittee, any contractors of the Pernittee, the Port Authority, third persons, or
from acts of God or the public enemy, or otherwise, excepting only ciainss and demands which
result solely from the gross negligence or willful misconduct of the Port Authority occurring
subsequent to commencement of the WTC Fiber Construction Work; provided, however, the.
Permittee shall not be required to indemnify the Port Authority where indemnity would be
precluded by Section 5-322.1 of the General Obligations Law of the State of New York. Ue
Permittee shall cause each such contractor and subcontractor to obtain and ni ntain in force such.
insurance coverage and performance bonds as the Part Authority may specify, including, without
limitation, a contractual liability endorsement to cover the indemnity obligations assumed by the
Permittee pursuant to the provisions of this paragraph.

(2)	 if so directed, the Permittee shall at its own expense defend any
suit based upon any claim or demand described in subparagraph (1) above (even if such suit,
claim or demand is groundless, Use or fraudulent), and in handling such it shall not, without
obtaining express advance permission from the General Counsel of the Port Authority, raise any
defense involving in any way the jurisdiction of the tribunal over the person of the port
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Authority, the immunity of the port Authority, its Commissioners,. officers, agents or employees,
the governmental nature of the Port Authority or the provision of .any statutes respecting suits
against the Port Authority. The Permittee shall not be liable for any fees and expenses of
separate counsel representing the Port Authority, other than the reasonable costs of investigation. .
The Perlrnittee shall not be liable for any settlement of any action, proceeding or suit, which
settlement is effected by the Port Authority without the prior written consent of the Permittee,
which shall not be unreasonably withheld. If the Permittee shall not grant its consent as provided
above, such action, proceeding or - suit shall thereafter be defended by the Permittee, at its sole
cost and expense, subject to the limitations set forth above in this subparagraph (2).

(iv). The WTC Fiber Construction Work shall be performed by the
Permitted in accordance with the Construction Application and final plans and specifications
approved by the Port Authority, shall be subject to inspection by the Port Authority during the
progress of the WTC Fiber Construction Work and after the completion thereof, and the
Permitted, upon direction from the Port Authority to do so, shall stop'the performance of any
Portion of the WTC Fiber Construction Work which is not being performed in accordance with-
the above and redo or replace at its own expense any WTC Fiber Construction Work not donne in
accordance. therewith. The Permittee shall also supply the Port Authority with "as^builf'
drawings in such form and number as are reasonably requested by the Port Authority, and the
Permittee shall keep said drawings current during the term of the permission granted under this
Agreement No changes or modifications to any WTC Fiber Construction Work shall be made
without the prior consent of the Port Authority (other than routine, de miriismus modifications
that are consistent with Prudent Engineering and Operating Practice, notice of which is given to
the Port Authority prior to the making of such modification).

(v)	 Any dispute between the Port Authority and the Permittee
regarding whether or not any Construction Application submitted by the Permittee should be
approved by the Port Authority shall be handled pursuant to Section, 26 of the TNAS Agreement_

(v) The Permittee shall pay or cause to be paid all claims lawfully
made against it by its contractors, subcontractors, material suppliers and workers, and all' claims
lawfully made against it by other third persons arising out of or in connection with or 	 because of
the performance of the WTC Fiber Construction Work, and shall cause its contractors and
subcontractors to pay all such claims lawfully made against ther , provided however, that
nothing herein contained shall be construed to limit the right of the Permittee to contest any
claim of a contractor, subcontractor, material supplier or worker or other person, and no such
claim shall be considered to be an obligation of the Permittee within the meaning of this
Paragraph unless and until the same shall have been finally adjudicated The Permittee shall use
commercially reasonable efforts to resolve any such claims and shall keep the Port Authority
fully informed of its actions with respect thereto. Without limiting the generality of the
foregoing, the PerrYiittee shall use reasonable efforts to ensure that all of the Permittee's
construction contracts, (and for-the purposes of this Agreement, the WTC Fiber Backbone

• Agreement shall not constitute a construction contract), in accordance with all Laws, provide as
follows_ 'U (1) the Contractor fails to perform any of its obligations under this Contract,.
including its obligation to pay any claims  lawfully made against it by any material supplier,
subcontractor; worker or any other third person which arises out of or in connection with the
performance of this Contract, (2) any claim (just or unjust) which arises out of or in connection
with this Contract is made against the Permittee, or (3) any subcontractor under this Contract
fails to pay any ctainns lawfully made against it by any material supplier, subcontractor, worker
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or any other third person which arise out of or in connection with this Contract or if in the
Permittee's opinion any of the aforesaid contingencies is likely to arise, then the Permittee shall
have the right, in its 'discretion, to withhold out of any payment (final or otherwise and even
though such payments have already been certified as due) such sums as the Permittee may deem
ample to protect if against delay or loss or to assume the payment of just claims of third persons,
and to apply such sums as the Permittee may deem proper to secure such protection or to satisfy .
such claims. All sums so applied shall be deducted from the Contractor's compensation.
Omission by the Permittee to withhold .out of any payment, final or otherwise, a sum for any of
the above contingencies, even though such contingency has occurred at the time of payment,
shall not be deemed to indicate that the Permittee does not intend to exercise its right with
respect to such contingency. Neitherthe above provisions for the rights of the Permittee to
withhold and apply monies nor any exercise or attempted exercise of, or omission to exercise,
such right by the Permittee shall create any obligation of any kind to such material suppliers,
subcontractors, workers or other third persons. Until actual payment is made to the Contractor,
its right to any amount to be paid under this Contact (even though such payments have already
been certified as due) shall be subordinate to the rights of the Permittee under this provision." .

(c)	 (i) The Permittee shall not commence any WTC Fiber Construction Work
Prior to the ,WTC Commencement Date and until the Construction Application and plans and
specifications covering such work have been finally approved by the Port Authority. The
Permittee recognizes that its obligation to pay fees, including, without limitation,. the WTC
Access Fee and the WTC Minimum Fee under this Agreement shall commence on the date of
this Agreement even though the WTC Fiber Construction Work will not yet then have been
commenced or completed.

(fi) . The Permittee shall submit a Construction Application for the
WTC Fiber Construction Work at the North Tower Building within sixty (60) days following the
execution of this Agreement and a Construction Application for the WTC Fiber Construction .
Work at the South Tower Building within one hundred fifty (150) days following the execution
of this Agreement. In the alternative, the Permittee may, at its option, submit one Construction
Application covering the WTC Fiber Constriction Work to be performed at both the North
Tower Building and the South Tower Building. The Permittee shall use its best efforts , to
commence the performance of the WTC Fiber Construction Work at the WTC Facility within
fifteen (15) days following the approval of the Construction Application and shall diligently
pursue the completion of the WTC Fiber Construction Work. The Permittee shall complete the
installation of the WTC Fiber Construction Work in the North Tower Building on or before July
31, 2001 and in the South Tower Building on or before October 31, 2001. In the case of any
WTC Fiber Construction Work at the Northeast Plaza Building or the Southeast Plaza Building,-
the Permittee shall be permitted to commence construction in either or both of such buildings
until December 31, 2005, at which time its right and obligation to construct the In-Building
Systern in such buildings shall expire. The Permittee may, at its option, submit a Construction
Application covering the WTC .Fiber Construction Work to be performed in the Northeast Plaza
Building and/or a Construction Application covering the WTC Fiber Construction Work to be
Performed in the Southeast Plaza Building, or one application covering both. In addition, the
Peiliiittee shall be required to commence construction in each such building if either (i) at least
ten percent (10%) of the tenants in such building, provided such tenants occupy at least fifteen
Percent (15%) of the rentable square feet of such building, have agreed to utilize the WTC Fiber
Backbone System through Carrier Agreements with Carrier Users or otherwise; or (ii) tenants
occupying at least twenty percent (20%) of the rentable square feet of such building have agreed
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to utilize the WTC Fiber Backbone System through Carrier Agreements with Carrier Users or
iotherwise. Any of the deadlines far completion of the WTC Fiber Construction Work set forth

in this paragraph shall be subject to extension for causes or conditions beyond the control of
Permitter, including without limitation any failure of the Port Authority to approve any
Construction Application on a timely basis. -With respect to the WTC Fiber Construction Work,
the format of the certificate required pursuant to Section 8 of the TNAS Agreement shall be
reasonably specified by the' Port Authority in advance, and the categories required thereon shall
be reasonably established by the Port. Authority in advance.

(d) The Permitter, shall be solely responsible for the plans and specifications
used by it and for the adequacy or sufficiency of such plans and specifications, and all the
improvements, fixtures, and equipment depicted thereon or covered thereby, regardless of the
consent thereto or approval thereof by the Port Authority or the incorporation therein of any Port
Authority requirements or recommendations. The Port Authority shall have no obligation or
liability in connection with the performance of any of the WTC Fiber Construction Work or for
the contracts for the performance thereof entered into by the Permitter. The Permitter hereby
releases and discharges the Port Authority, its 'Commissioners, officers, representatives and
employees of and from any and all' liability, claims for damages or losses of any kind, whether
legal or equitable, or from any . action or cause of action arising out of ovin connection with the
Performance of any of the WTC Fiber Construction Work pursuant to the contracts between the
Permittee and its contractors except for any of the foregoing caused solely by the gross
negligence or willful misconduct of the Port Authority. The Permitter shall use commercially
reasonable efforts to make arrangements for the extension to the Port Authority of all warranties
extended or available to the Permittee or BRAM in connection with the WTC Fiber Construction .
Work.

(e) (i)As between the Permittee and the Port Authority, the Pori Authority
shall be and remain responsible for the clean up, removal and&posal, response or rerrrediation
of any and all Hazardous Substances which were not placed at the WTC Facility by the Permitter
or its officers, employees, guests, invitees and other representatives.which could subject any
Person to liability for costs of cleanup, removal, responseor-remediation under any
Environmental Laws; provided however, the Port Authority shall have the right to direct the
Permittee to alter, in a commercially reasonable manner (i.e., if an alteration or modification is-
less expensive than performing a clean up, removal and disposal or a remediation), the location
of any WTC Fiber Construction Work or otherwise modify, in acornrnercially reasonable
manner (i.e., if an alteration or modification is less expensive than performing a clean-up,
removal and disposal or a remediation), the plans and specifications for any WTC Fiber
Construction Work in order to investigate the. need for any clean-up, removal anct disposal,
response or remediatioa. The Permittee shall consult with the Port Authority prior to preparing
its plans and specifications to minimize any disturbance to-any Hazardous Substance.

(ii)	 The Permittee shall promptly advise the Port Authority of any
environmental findings by the Permittee during the performance of the WTC Fiber Construction
Work which suggest that any Hazardous Substance has been or may be disturbed by the
performance of the WTC Fiber Construction Work- The Port Authority shall have the right to
direct the Permittee to stop the performance cif  the WTC Fiber Construction Work at any
location where it is reasonably expected such work will disturb any Hazardous Substance. The
Port-Authority shall thereafter promptly commence the performance of any appropriate or
required environmental testing at such location. The Port Authority and the Permitter. shall
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promptly discuss appropriate modifications to the WTC Fiber Construction Work as provided in
subparagraph (i), above.

(iii) As between the Permittee and the Port Authority, the Permittee
shall be responsible for the clean-up, removal and disposal, response or remediation of any and
all Hazardous Substances which could subject any Person to liability for costs of clean-up,
removal, response or remediation under any Environmental Laws and which arise out of or result
from (1) the use or occupancy of the WTC Fiber Backbone System by the Permittee or its
officers, employees, guests, invitees, contractors and other representatives, or (2) any acts or
Omissions of the Permittee or any of the aforesaid in connection with the WTC Fiber Backbone
System; provided that the Permittee shall not be responsible under this subparag,^aph (ii) with
respect to any Hazardous Substances to the extent the Port Authority is responsible for such
Hazardous Substances under subparagraph (i) above.

(fl	 The Permittee understands that there may be other communications and
utility lines and conduits located in portions of the WTC Facility where the Permittee will
operate the WTC Backbone System: The Port Authority will use commercially reasonable
efforts to (i) perni t the Perraittee to inspect the said portions of the WTC Facility prior to the
commencement by the Permittee of the design of the WTC Fiber Backbone Facility . and (ii)
make available to the Pennittee its records to the extent the same are available, in an effort to
identify to the Permittee the location of such communication and utility lines which may

'	 interfere with the WTC Fiber Construction Work proposed by the Permittee. The Port Authority
hereby disclaims any warranty or representation to the Perrnittee that such records are accurate.
The Permittm agrees to design the Construction Work so as to eliminate or minimize the need
for relocation of any such communications and utility lines.

(g) Upon completion of the WTC Fiber Construction Work at (1) the WTC
Facility, or (ii) separately with respect to (w) One World Tradd Center, (x) Two World Trade
Center, (y) the Northeast Plaza Building and (z) the Southeast Plaza Building, the Permittee shall
supply the Port Authority with a certificate signed by a responsible officer of the Permittee and.
by the licensed architect or professional engineer who sealed the Perniitt&s plans pursuant to
the provisions of this Section certifying that all or one of the portions specified above, of the
WTC Fiber Construction Work has been performed in accordance with the approved plans and
specifications covering such worst, in accordance with the provisions of this Agreement and in
compliance with all applicable laws, ordinances, governmental rules, regulations and orders.
The Port Authority will inspect the WTC Fiber Construction Work or a portion thereof as
specified above at the WTC Facility and if the same has been completed as certified by the
Permittee and the Permittee's licensed architect or professional engineer, the Port Authority shall
deliver a certificate to such effect to the Permittee within twenty (20) business days following,the
Port Authority's receipt of such certification, subject to the. condition that all risks thereafter with
respect to the construction and installation of the WTC Fiber Construction Work or the portion
thereof as specified above and any liability therefor for negligence or other reason shall be home
by the Permittee_ The Permittee shall' not use or permit the use of the WTC Fiber Backbone
System or the portion thereof as specified above for the .purposes set forth in this Agreement or
conduct WTC Fiber Backbone System Operations until such certificate relating to all or a portion
of the WTC Fiber Backbone System, as the case may be, is received from Port Authority.

(h) Except as may otherwise be provided in the WTC Fiber Backbone
Agreerneznt with respect to equipment owned by BitAM and in agreements between the
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Permittee and Carrier Users and WTC System End-Users (subject in both cases-to the consent of
the Port Authority) with respect to equipment owned by Carrier Users or the WTC System End-
Users as the case may be, title to all fixtures and equipment (as defined in the NWCC) forming
a part of the WTC Fiber Backbone System, including but not limited to the Sumitomo
"FutureFlex" fiber optic conduit, shall immediately vest in the Port Authority upon the first to
occur of affixation to the WTC Facility or the first use of such items in WTC Fiber Backbone
System Operations. The Permittee or BRAM shall each have the right to install replacements
for, and the right and the obligation to modify or repair, any or all of the foregoing fixtures and
equipment forming a part of the WTC Fiber Backbone System.- Title to such replacements shall,
vest in the Port Authority in the manner provided above. Title to the fixtures and equipment so
replaced shall pass to the Permittee or to BRAM, as provided in the WTC Fiber Backbone
Agreement Title to WTC Fiber Backbone System software licenses, equipment warranties and
service contracts, etc. to the extent the terms under which the Permittee or BRAM, as the case
may be, has obtained the same, permit title therein to be transferred to the Port Authority, shall
vest is the Port Authority upon the execution thereof or at the first possible time thereafter as
title thereto may vest in the Port Authority. Title to all other assets forming a part of the WTC
Fiber Backbone System, including all intangfble assets, shall remain vested in the Permittee or
BRAM, as provided in the WTC Fiber Backbone Agreement. The Permittee shall promptly
execute and deliver bills of sale and all other documents necessary or convenient in order to
evidence the transfer of title to the Port Authority of all the items mentioned in this paragraph.
The Port Authority hereby grants to the Permittee (and through the Permittee, to BRAM) an
exclusive right to use all parts of the WTC Fiber Backbone System to which title is being
conveyed to the Port Authority pursuant-to this Section 5 (h), which use shall be in the manner.
permitted by this Agreement This right to use shall commence upon the vesting of title to the
Port Authority as hereinabove provided and shall continue throughout the term of the permission
granted to the Permittee to operate the WTC Fiber Backbone System.

(i)	 The Port Authority shall provide to the Permittee and BRAM, promptly
after the execution of this Agreement, a letter (i) stating that the Port Authority is a "public
corporation" within the meaning of New York State Department of Taxation and Finance
Regulation Section 529.2(a)(2) and New York Tax Law Section 1.116(a)(1), and (ii) describing
the proposed ownership and use of the equipment installed or to be installed pursuant to this
Agreement and the WTC Fiber Backbone Agreement as part of the WTC Fiber Backbone
System, *hick letter may be used by each of the Permittee and BRAM in its efforts to obtain a
sales tax exemption from New York State Division of Taxation and Finance with regard to its
purchase of such equipment.

Section 6.	 In-Kind Services

Upon the written request by the Port Authority therefor, from time-to-time the Permittee
or BRAM shall, at no charge, install, operate and maintain for use by the Port Authority or one
or more affiliated entities designated by it, ' but not by the Net Lessee (as defined in Section 16)

. or any other assignee', successor or lessee of the Port Authority (including any assignee of its
rights under the TNAS Agreement) unless expressly and specifically agreed to in writing by the
Port Authority, a to of two fiber optic cable strands per floor to serve each floor then occupied
by the Port Authority in the WTC Facility, or •such of the above-described floors as may then be

.!	 specified by the Port Authority; provided, however, in no event shall the Permittee or BRAM (i)
be required to provide more than five (5) fiber optic -strands in the aggregate or (ii) be
responsible for the electronic connections at the end of each of the fiber optic strands.
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Section 7.	 Termination of WTC Fiber Backbone Ageernent.

(a) ' Notwithstanding anything contained in this Agreement to the contrary,
pursuant to Section 19(h) of the WTC Fiber Backbone Agreement, BRAM shall have the right at
any time, upon at least thirty (30) days notice to the Permittee and the Port Authority to terminate
the WTC Fiber Backbone Agreement before the end of the Terra, provided that before such
terminations effective, BRAM satisfies the terms and conditions of such Section 19 (h),
including without limitation, paying to the Port Authority on or prior to the date of termination,
as liquidated damages, an amount (the "Port Authority Final Payment") equal to the greater of (i)
the sum of Five Hundred Thousand Dollars ($500,000), or (ii) an amount equal to the WTC
Minimum Fee for the entire Annual Period in which the termination date occurs plus an amount
equal to the WTC Minimum Fee for the immediately preceding Annual Period (without taking
into account or off-setting any amounts otherwise due or paid by BRAM under the WTC Fiber
Backbone Agreement prior to the date of such termination). Upon such termination and the
satisfaction of the terms and conditions in such Section 19(h) and this paragraph, or upon a
termination of the WTC Fiber Backbone Agreement pursuant to Section 19(a) thereof and the
full compliance by BRAM with the requirements of the last sentence of such Section 19(a), the
Port Authority shall return to BRAM (as applicable) any rem it g Security Deposit or the letter
of credit described in Section 13 below, and -BRAM and EurekaGGN shall not have any further
rights against or obligations to the Port Authority under the WTC Fiber Backbone Agreement
(except as expressly set forth therein) and under the Nondisturbance Agreement. DRAM and
EurekaGGN shall be entitled to rely on this Section 7(a) as third-party beneficiaries thereof.

(b) if (i) BRAM exercises its right to terminate the WTC Fiber Backbone
Agreement pursuant to Section 19(h) thereof and on or prior to the date of termination thereof
pays the Port Authority, Final Payment to the Port Authority, (ii) the WTC Fiber Backbone
Agreement terminates pursuant to Section 19(a) thereof and BRAM complies in full with the
requirements of the last sentence of such Section 19(a), or (iii) the WTC Fiber Backbone
Agreement terminates pursuant to Section 5(VII) thereof and BRAM complies in full with the
requirements of the last two sentences of such Section 5(VII), then upon such termination and
the satisfaction of the terms and conditions in this paragraph, (y) the Port Authority shall return
to BRAM any remaining Security Deposit or the related letter of credit, and (z) the Permittee
shall not have any further obligations with respect to the World Trade Center and the WTC Fiber
Backbone System (including without limitation any obligation to pay the fees required
hereunder) under this Supplemental Agreement; provided, however, that the Permittee may elect
in writing, delivered to the Port Authority within 30 days after such termination, to continue to
operate the WTC Fiber Backbone System for the uses set forth in this Agreement on reasonable
and customary terms and conditions to be determined by the Permittee and the Port Authority
based on market conditions at the time of such termination. The parties agree to negotiate such
terms and conditions in good faith and in a commercially reasonable manner and to set forth
same in a written amendment or supplement to the TNAS Agreement to be entered into within
180 days after the date of such termination. If the parties hereto have complied with the
provisions of this Section 7 but such amendment or supplement is not entered into within the
aforementioned 180 day period, or if the Permittee does not elect to continue to operate the WTC
Fiber Backbone System in accordance with the foregoing, then the Permittee shall comply with
its obligations under Section 8(a) hereof (without exception for the BRAM Equipment).
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Section S.	 Surrender
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	 (a}	 Upon the expiration or termination of this Agreement, the Permittee
covenants and agrees to yield and deliver the WTC Fiber Backbone System peaceably to the Port
Authority free and clear of any claim of ownership by the Permittee, including title to the
Sumitomo "FutureFlex" fiber optic conduit and the rights to the Permittee's agreement with
BRAM, WTC Fiber Backbone-System , software licenses, equipment warranties, service
contracts, etc., but excluding ,(i) all of the Permittee's and BRAM's equipment located in the
Space, (ii) any equipment (but not fixtures or trade fixtures) connecting the Sumitomo
"FutureFlex" fiber optic conduit with the equipment in the Space and (iii) any equipment owned
by Carrier Users or WTC System End Users, all without any further act or deed by the Permittee.
The Permittee shall- execute and deliver quitclaim assignments bills of sale and all
other equivalent documents necessary or convenient in order to evidence the rights of the Port
Authority therein, including title to the Sumitomo "FutureFlex" fiber optic conduit, all WTC
Fiber Backbone System software licenses, equipment warranties, service contracts, etc. Such
right to use the WTC Fiber Backbone System shall not in any manner affect, alter or diminish
any of the obligations of the Permittee under this Agreement .Upon the expiration or termination
Of this Agreement, the Permittee shall deliver the WTC Fiber Backbone System to the Port
Authority promptly and in good condition, such reasonable wear excepted as - would not
adversely affect or interfere with its proper operation under this Agreement.

(b) The Permittee shall have the right at any time during the WTC Term'to
remove a portion or portions of the WTC Fiber Backbone System consisting of equipment or
other personal property from the WTC Facility, provided that the Permittee shall iastall suitable ..

jeplacements therefor as is necessary for WTC Fiber Backbone System Operations.
Furthermore, upon the expiration or sooner termination of this Agreement the Pemnittee shall
promptly remove the WTC Fiber Backbone System, only if so directed by the Port Authority,
and, only upon such removal, title-to the Sumitomo "FutureFlex" fiber conduit shall thereupon
vest in the Permittee and title to the electronic equipment forming a part. of. the WTC Fiber
Backbone System, software licenses, equipment warranties, service contracts, etc, shall
thereupon vest in BRAM, except as may be otherwise provided in the WTC Fiber Backbone
Agreement, without anyfinther act or deed by the Permittee or by BRAM, as the case may be.
The Port Authority shall promptly execute and deliver bills of sale and all other documents
necessary or convenient in order to evidence any such transfer of title to the Permittee or BRAM,
as the case may be.

(c) if the Permittee shall fail to remove the WTC Fiber Backbone System
within. One Hundred Twenty (124) days after receiving a written direction to do so from the Port
Authority pursuant to the provisions of this Section, the Port Authority may remove the WTC
Fiber Backbone System or a portion or portions thereof to -a public warehouse for deposit or
retain the same -in its own possession, and, in either event, may dispose of the same as waste
material or sell the same at public'auction, the proceeds of which shall be applied first to the
expenses of removal, storage and sale, and second to any sums.owed by the Permittee to the Port
Authority, with any balance remaining to be paid to the Permittee; if the expenses of such
removal, storage and sale shall exceed the proceeds of sale, the Permittee shall pay such excess
to the Port Authority on demand Without limiting any other term or provision of this
Agreement, the Permittee shall indemnify and hold harmless the Port Authority, its
Commissioners, officers, agents, employees and contractors from all claims of third persons
arising out of the Port Authority's removal and disposition of property pursuant to this
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:	 paragraph, including claims for conversion, claims for loss of or damage to property, claims for
injury to persons (including death), and claims for any other damages,.consequential or
otherwise.

Section 9.	 Miscellaneous

(a) • The following sections of the TNAS Agreement shall each be inapplicable
to the WTC Fiber Backbone System and, to the extent its activities' are limited solely to those set
forth in the WTC Fiber Backbone Agreement, GRAM: Section 41, "Non-Discrimination",
Section 42, "Affirmative Action" and Section 43 "Permittee's Additional Ongoing Affirmative
Action - Equal Opportunity Commitment".-

(b) The Permittee recognizes that it is a special consideration for the.Port
Authority's entering into this Agreement that the Permittee, without in any way limiting or
modifying its obligations with respect to any other provision of the TNAS-Agreement, hereby .
confirms that all the obligations assumed by the Permittee pursuant to Section 46 of the TNAS
Agreement, including all references therein to objectionable interference, are fillly applicable to
WTC Fiber Backbone System Operations, provided, however that the obligation of the Port
Authority contained in the second sentence of paragraph (b) of Section 46 shall not be applicable
to any communications activity. -conducted by any Carrier Users or WTC System End Users 9n
the WTC Fiber Backbone System. The Permittee understands that the Port Authority makes no
representations with respect to the performance or operation of the WTC Fiber Network or any
facilities installed by any entity in connection therewith and it makes no representation that . .
installations or facilities of others at-the World Trade Center will not interfere, electronically or

.	 otherwise, with such performance or operation_ The Permittee understands that the Port
Authority may install or may permit the installation by persons other than the Permittee of line,
cables, conduits and equipment in close proximity to cables, lines' and equipment df the .
Perrittee, Carrier Users and/or WTC End Users, and the Port Authority shall not be responsible
or liable for any damage-to or interference with the Permittee's or BRAM's wireless -
telecommunications installations caused by any of the Port Authority's lines or other equipment,
or by lines or other equipment of third parties. W ith .respect to wired telecommunications
installations, the Port Authority shall use its'reasoaable efforts not to interfere with the use and
operation of the Permittee's, Carrier Users' or BRAM's wired telecommunications services and
equipment.

(c) The Permittee hereby represents and wan 	 that the provisions ofrr 
subparagraph (b)(ii)(1) of Section 25 of the TNAS Agreement are fully applicable with respect to

,.	 the negotiation and execution of this Agreement as a supplement to the TNAS Agreement and
that no approval by or consultation with the "Proj ect Lender" (as such term is defined in said
Section, 25) shall be required in order to authorize or permit the Pennittee to negotiate and enter
into this Agreement with the Port Authority.

(d) (i) Within thirty (34) days of the full execution and delivery of this
Agreement, the Port Authority shall provide the Permittee with a list'of the names; addresses and
tenant contacts for each existing tenant in the WTC Facility, and shall send or permit the
Permittee or, BRAM to"send to each such tenant a letter using the mailing list supplied by the

D
Port Authority, in the form set forth on Exhibit "M" attached to the WTC Fiber B ackbone
Agreement (as the same may be modified (i) in the case of immaterial changes to correct
grammar, tense, dates, names and similar matters, by 10 days' notice to the. Port Authority and
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(ii) in the case of all other modifications, by the mutual agreement of the Permittee, BRAM and
the Port Authority), acknowledging the Permittee, BRAM and Eur aGGN and describing the
WTC Fiber Backbone System. Upon the written request of the Permittee, the Port Authority
shall also endeavor to promptly provide the Permittee with the name, address and tenant contact
for each tenant who becomes a tenant in the WTC Facility in the future during the WTC Term,
The Permittee and BRAM shall be permitted access to the WTC to solicit tenants of each W'I'C
Facility in person during normal business hours.

(ii)	 The Port Authority hereby consents to the following in connection .
Vnth EurekaGGN's promotional activities:

(1) The Permittee, BRAM and EurekaGGN shall be entitled to state
that the WTC Facility is a "EurekaGGN.GGN Lit Building" and

(2) The Permittee, BRAM and EurrkaGGN shall be entitled to use
either a rendering or a photograph of the WTC Facility in its promotional literature.

(e) Any breach or default of the TNAS Agreement that would permit the
t .	 termination of the TNAS Agreement pursuant to its terms by the non-breaching party shall not:

(i) if such breach relates solely to the construction, operation, maintenance or use (or failure to
properly perform same) of the WTC Fiber Backbone System, permit the non-breaching party to
terminate the TNAS Agreement with respect to that portion of the System (the "Non-WTC

than	
`

System") other an the WTC Fiber Backbone System and (ii) if such breach or default relates
solely to the construction, operation, maintenance or irse (or failure to properly perform same) of
the Non-WTC System, permit the non-breaching party to terminate the TNAS Agreement with
respect to the WTC Fiber Backbone System.

(f) - In the event of damage to the World Trade Center resulting from a
casualty caused by the fault of any Carrier User or the oil7eers, employees, agents,
representatives, contractors, or invitees of any Car rier User or other persons doing business with
any Carrier User, then, notwithstanding the provisions of Section 12(e) of the^TNAS Agreement,
the Femuttee shall be entitled to the abatement of the WTC Minimum Fees payable hereunder in
the same manner as the Minimum Fees are abated under Subsections 12(a) through 12(d) of the
TNAS Agreement and, as applicable, a pro rata portion of the Security Deposit shall be released
to BRAM or the face amount of the letter of credit provided for in Section 13(b) hereof shall be'
reduced pro rata in each instance, only for the period of such abatement. In addition, clause (i)
of Subsection 12(a)(i) of the TNAS Agreement shall be and hereby is amended, solely as it
relates to the WTC, to provide that the repairs or rebuilding of the WTC Facility . in question shall
include the re-building of the In-Building. System for such WTC Facility by the Pemlittee or.
BRAM, provided that BRAM has diligently pursued such re-building).

(g) The Permittee's indemnification obligations under Section 13 of the TNAS
Agreement shall be limited with respect to the World Trade Center to the extent indemnification
of the Port Authority and its commissioners, members, officers, agents, representatives and
employees is provided by BRAM under the WTC Fiber Backbone Agreement or a Carrier User
under its Carrier Agreement.	 -

(h) Notwithstanding the provisions set forth in Section 32 of the TNAS
Agreement, the Permittee's obligations under the TNAS Agreement may be performed and its
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rights or privileges thereunder maybe exercised by subcontractors unless the Port Authority
objects thereto in writing:z

(i) Section 44(f) of the TNAS Agreement shall be and hereby is amended,
solely as it relates -to the WTC, to provide that no failure, delay, interruption or reduction in any
electrical scrvice or services in the WTC for a continuous period of less than five days shall be or
Shall be construed to be an eviction of Permittee, shall be grounds for any diminution or
abatement of the fees payable under the TNAS Agreement, or shall constitute grounds for any
claim by the Permittee for damages, consequential or otherwise, unless due to the gross

- negligence or willful misconduct of the Port Authority, its employees or agents.

(j) Section 10 of the TNAS Agreement shall be and hereby is amended,
solely as it relates to the WTC, to provide that the Permittses obligations under clause (ii)
thereof arise only upon notice from the Port Authority of the prohibited act or thing, in thQ same
manner as BRAM's obligations under Section 10 of the WTC Fiber Backbone Agreement.

Section 10. Warrants

The WTC Fiber Backbone Agreement shall obligate BRAM to cause EurekaGGN to and
EurekaGGN shall on the WTC Commencement Date enter into a Warrant Agreement with and
issue to the Permittee a Warrant (the "Warrant"), both the Warrant Agreement and the Warrant .
being in the form attached to .the WTC Fiber Backbone Agreement as ,"Bxhibit E;" entitling the
Permittee to purchase Two Hundred Eighteen Thousand Five Hundred Ninety-one (218,591)
shares of the common stock of EurekaGGN at a purchase price of arre Dollar and Twenty-Five
Cents, ($1.25) per share.

Section 11. Changes in Federal Regulation

'if the laws, rules and regulations of the United States Government regarding the use and
operation of the WTC Fiber Backbone System in effect as of the slate of this Agreement are
amended, supplemented, modified or repealed so as to grant to third parties rights of use and
access to the WTC Fiber Backbone System, including the Sumitomo " utureFlex" fiber optic
conduit, other than through consensual agreements with the Permittee governing such use and
operation, (each such amendment, modification or repeal being called in this Section an
"Adverse Federal Regulatory Change") then the Permittee shall be permitted to terminate the
TNAS Agreement s olely with inspect to the WTC Fiber Backbone System upon Forty-five (45)
days prior written notice to the Port Authority. This right of termination. by the Pennittee shall
expire on the day preceding the second anniversary of such Adverse Federal Regulatory Change.

Section 12. New Competition

(a)	 New Competition shall mean any of the following:

(i)	 Any Competitive Telecommunications Delivery System
introduced by any Person for the fast time into the WTC Facility after.the WTC Commencement
Date that is both:

S (A) actively providing service to customers either (x) on forty
(40) or more floors in the WTC Facility, or (y) to twenty-five percent (25%) or more of the
tenants in the WTC Facility; and
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(B) competing with the WTC Fiber Backbone System for the
'delivery of telecommunications services to tenants in the WTC Facility:

(ii) Any change of Laws that has materially impaired the revenues
generated from the WTC Fiber Backbone System.

(iii) Any mandate by a Governmental Authority which caused an
involuntary (x) sale of all or a material portion of the WTC Fiber Backbone System, (y) lease of
all or a material portion of the WTC Fiber Backbone System at less than fair market rates or (z)
material reduction in rates charged by the permittee for conni ectivity to the WTC Fiber Backbone
System.

(b) A "Competitive Telecommunications Delivery System" is characterized
by a "shared" fiber infrastructure that delivers voice and/or data telecommunications products
and services (such as local dial tone, long distance dial tone, internet access, frame relay, and
virtual private network services) through the installation of a vertical fiber'distribution
infrastructure connecting, in the manner described below in this paragraph, more than eighty (80)
floors in the WTC Facility. Such infrastructure as installed is capable of serving fifty percent
(501/6) or more of the tenants. in the WTC Facility and consists of "Intermediate Distribution
Frame Junction Boxes" ("IDWJ on select floors of the building where the fiber is terminated
All the fiber running from the IDFs eventually traces back to one or more central locations
within the building where it is cross^onnected to voice and/or data equipment,' such as switches,
routers and voice aggregation devices. Such equipment is then connected to a central office for

'	 interconnection with the internet and/or the public switched telephone network.

(c) Notwithstanding paragraphs (a) and (b) above, New Competition does not
include the installation or operation of additional WTC Facility fiber riser cables by the Persons

-	 listed on Exhibit "L" attached to the W'I'C Fiber Backbone Agreement, including the successors
or assigns of such Persons, having agreements, as such agreements may be amended,
supplemented or replaced, with the Port Authority, in effect on the date of this Agreement,
providing for the right to deliver telecommunications service to one or more WTC tenants.

(d) In the event a Person seeks an agreementwith the Port Authority
providing inter alia for the installation and operation of building fiber riser cables to be used to
provide telecommunications service to one or more third parties, the Port Authority hereby
agrees that, at least thirty (30) days prior to authorizing the installation of any building fiber riser
cables by such Person, it shall notify the Permittee of the identity of such Person and the general
location-of theproposed installation.

(e) ' In the event there is New Competition, the WTC Minimum Fees shall be
reduced for the balance of the Term by fifty percent (50%). This reduction in the WTC
Minimum Fees shill be triggered upon the fast occurrence, and only upon the first occwrence,
of New Competition.

Section 13. Security Deposit or Letter of Credit

(a)	 On the WTC Commencement Date, the Permittee shall cause BRAM to
deposit with the Port Authority (and to keep deposited throughout the WTC Term) either (i) (x)
until .the expiration of the Fifth Annual Period, the sum of Five Hundred Thousand Dollars
($500,000) in cash, (y) until the expiration of the Tenth Annual Period, the sum of One Million
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Dollars ($1,000,000) in cash and during each Annual Period thereafter, cash in the aggregate

r^	 amount equal to the WTC Minimum Fees for such Annual Period plus the amount of the WTC
Minimum Fees for the next Annual Period, or (ii) bonds of the United States of America, or of
the State of New Jersey, or of the State of New York, having a market value of the amount
specified in each category above, as security for the full, faithful and prompt performance of and
compliance with, on the part of the Permittee and BRAM, all of the terns, provisions, covenants-
and conditions of this Agreement on their part to be fulfilled, kept, performed cr observed (the
"Security Deposit'). Bonds qualifying for deposit hereunder shall be in bearer farm but if bonds
of that issue were offered only in registered form, then BRAM may deposit such bond or bonds
in registered form, ppqvide however, that the Port Authority shall be under no obligation to
accept such deposit of a bond in registered farm unless such bond has been -re-registered in the
name of the Port Authority (the expense of such re-registration to be borne by BRA" in a
manner satisfactory to the Port Authority in its reasonable discretion. BRAM may request the
Port Authority to accept a registered Bond in BRAM's name and, if acceptable to the Port
Authority, BRAM shall deposit such bond together with a bond power (and such other
instruments or other documents as the Port Authority may require in its reasonable discretion) in
form and substance satisfactory to the Port Authority in its reasonable discretion. In the event
the deposit is returned to . BRAM, any expenses incurred by the Port Authority in re-registering a .
bond to the name of BRAM shall be borne by BRAM. In addition to any and all other remedies
available to it, the Port Authority shall have the right, at its option, at any time and from time to
time, with or without notice, to use the . depositor any part thereof in whole or partial satisfaction
of any of its claims or demands against the Permittee or BRAM. There shall be no obligation on
the Port Authority to exercise such right and neither the existence of such right nor the holding of
the deposit itself shall cure any default or breach of this Agreement on the part of the.Pemiittee
or BRAM. With respect to any bonds deposited by BRAM, the Port Authority shall have the
right, in order to satisfy any of its claims or demands against the Permittee or BRAM, to sell the
same in whole or in part, at any time and from time to tune, with or without prior notice at public .
or private sale, all as determined by the Port Authority, together with the right to purchase the
same at such sale. The proceeds of every such sale shall be applied by the Port Authority, first to
the costs and expenses of the sale (including but not limited to advertising or commission
expenses) and then to the amounts due the Port Authority from the'Permittee or BRAM. Any
balance remaining shall be retained in cash-toward bringing the deposit to the sum specified
above. In the event that the Port Authority shall, in accordance with the terms hereof, at any
time or times so use the deposit, or any part thereof, or if bonds shall have been deposited and
-the market value thereof is or shall have declined below the above-mentioned amount, the
Permittee shall cause BRAM to, on demand of the Port Authority and within two (2) Business
Days thereafter, deposit with the Port Authority additional cash or bonds so as to maintain the
deposit at all times to the full amount above stated, and such additional deposits shall be subject
to all the conditions of this Section. After the expiration or earlier termination of the WTC
Term, and upon condition that the Perrnittee or BRAM shall then be in no way in default under
any part of this Agreement, and upon written request therefor by BRAM, the Port Authority shall
promptly return the deposit to BRAM, together with any interest earned thereon, less the amount
of any and all unpaid claims and demands (including estimated damages) of the Perrnittee or
BRAM by reason of any previous default or breach by the Permittee or BRAM of this
Agreement or any part thereof. After the expiration or earlier termination of this Agreement with
respect to any individual building within the wTC Facility, and upon condition that BRAM shall
then be in no way in default under any part of this Agreement, and upon written request therefor
by BRAM, the Port Authority shall promptly return a pro rata portion of the Security Deposit to
BRAM (based on the total rentable square footage in such building compared to the total
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rentable square footage in the WTC Facility), together with any interest earned thereon, less the
Samount of any and all unpaid claims and demands (including estimated damages) of BRAM by

reason of any previous default or breach by the Permittee or BRAM of this Agreement or any
part thereof. DRAM agrees that it will not assign or encumber the deposit. DRAM agrees that it

^.	 will not assign or encumber the deposit. The Port Authority shall be entitled to collect or receive
any and all interest or income earned on bonds and interest paid on cash deposited in interest-
bearing bank accounts, which amounts shall be held as additional security pursuant to and in
accordance with the terms of this Section.

(b)	 In lieu ofthe Security Deposit required pursuant to paragraph (a) of this
Section, the Permittee may cause BRAM or its affiliate to deliver to the Port Authority, as
security for all obligations of the Permittee and DRAM under this Agreement, a . clean
irrevocable letter of credit issued by a banking institution satisfactory to the Port Authority and
having its main office within the Port of New York District, in fa*or of the Port Authority in the
amount of (i) until the expiration of tl?e Fifth Annual Period, the sum of Five Hundred Thousand
Dollars ($504,000), (ii) until the expiration of the Tenth Annual Period, One Million Dollars
($1,000,000) and (iii) during each Annual Period thereafter, the aggregate amount equal to the
WTC Minimum Fees for such Annual Period plus the amount of the WTC Minimum Fees for the
next Annual Period. The form and terms of such letter of credit, as well as the institution issuing
it, shall be subject to the prior and continuing reasonable approval of the Port Authority. A form
of such letter of credit acceptable to the Port Authority as of the date of this Agreement is
attached as Exhibit "K" to the WTC Fiber Backbone-Agreement, and is hereby incorporated by
reference herein and m' ade a part hereof. Such letter of credit shall provide that it shall continue
throughout the WTC Term and for a period of not less than six (b) months thereafter, such
continuance may be by provision for automatic renewal every two years or by substitution of a
subsequent reasonably satisfactory letter. Upon notice of cancellation of a letter of credit, the
Pernlittee and DRAM agree that unless; by a date twenty (20). day, s prior to the effective date of
cancellation, the letter of credit is replaced by security in the amount required in accordance with.
paragraph (a) of this Section or another letter of credit reasonably satisfactory to the-Port
Authority, the Port Authority may draw down the full amount thereof and thereafter the Port -
Authority will hold the same as security under paragraph (a) of this Section. Failure to provide
and maintain such letter of credit at any time during the WTC Term which is valid and available
to the Port Authority including any failure of any banking institution issuing any such letter of
credit previously accepted by the Port Authority to make one or more payments as may be
provided in such letter of credit, shall be deemed to be a breach of this Agreement on the part of

_ . the Permittee. Upon acceptance of such letter of credit by the Port Authority, and upon request
by BRAM made thereafter, the Port Authority will return any Security Deposit theretofore made
under and in accordance with the provisions of paragraph (a) of this Section. DRAM shall have

:...	 the same rights to receive such deposit during the existence of a valid letter of credit as it would
have to receive such sum upon expiration of this Agreement and fulfillment of the obligations of
BRAM under this Agreement. If the Port Authority shall make any drawing under a letter of
credit held by the Port Authority hereunder in accordance with the terms hereof, the Permittee
shall cause BRAM to, on written demand of the Port Authority and within two (2) Business Days'
thereafter, to bring the letter of credit back up to its full amount. After the expirations or earlier
termination of the WTC Term, and upon the conditions that the Permittee or GRAM shall then
be in no way in default under any part of this Agreement and there shall not be any unpaid
claims or demands (including estimated damages) by reason of any previous default or breach
by the Pennittee or DRAM of this Agreement or any part thereof, and upon written request
therefor by the Penmittee or BRAM, the Port Authority shall promptly return the letter of credit
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to BRAM. After the expiration or earlier termination of this Agreement with respect to any
individual building within the WTC Facility, and upon the conditions that the Permittee or
DRAM shall then be in no way in default under any part of this Agreement and there shall not be
any unpaid claims or demands (including estimated damages) by reason of any previous default
or, breach by the Permittee or DRAM of this Agreement or any part thereof, and upon written
request therefor by the Permittee or DRAM, the Port Authority shall promptly consent in writing
to a pro rata reduction of the amount of the letter of credit (based on the total rentable square
footage in such building compared to the total rentable square footage in the WTC).

(c)	 No action by the Port Authority pursuant to the terms of any letter of
credit, or receipt by the Port Authority of funds from any bank issuing any such letter of credit,
shall be or be deemed to be a waiver of any default by the Permittee or DRAM under the terms
of this Agreement and all remedies under this Agreement of the Port Authority consequent upon
such default shall not be affected by the existence of or a recourse to any such letter of credit.

;s

	

	 (d)	 The Port Authority shall, on. or before the execution of-the Net Lease (as
hereinafter defined), and subject to the terms of Section 16 hereof, transfer and assign to the Net
Lessee all of the Port Authority's right, title and interest in and to the security deposit or letter of
credit paid or issued to the Port Authority under this Section, and .shall pay any cash or bonds
constituting the security deposit to the Net Lessee. In the event of a Foreclosure (as hereinafter
defined), the Net Lessee shall transfer and assign to the Lender (as hereinafter defined). all of the
Net Lessee's right, title and interest in and to the security deposit or letter of credit paid or issued
to the Net Lessee under this Section, and shall pay any cash or bonds constituting the security
deposit to the Lender.

Section 14. Nd Broker

The Permittee represents and warrants that no broker has been concerned in the
negotiation of this Agreement or the implementation -of the WTC Fiber Backbone System
hereunder; including but not limited to the establishment of fees payable by the Permittee to the
Port Authority therefor, and that there is no broker. who is or may be entitled to be paid a

Pcommission in connection therewith. The ermittee shall indemnify and save harmless the Port
Authority of and from any and all claims for commission or brokerage made by any and all
persons, firms or corporations whatsoever for services in connection with the negotiation and
execution of this Agreement or the implementation of the WTC Fiber Backbone System
hereunder, including but not limited to the establishment of fees payable by the Fernaittee to the
Port Authority therefor.

Section 15.	 Estoppel Certificates

At any time and from time to time, within Fifteen (15) days after the Port Authority's
request, the Pernoittee shall certify by written instrument, duly executed, acknowledged and
delivered, to the Port Authority or any other person or entity specified by the Port Authority as to
the following with respect to the TNAS_ Agreement, as it is hereby and may her^eafker be
extended, amended and supplemented (hereafter, in this Section, the `"Then Current
Agreement"):	 -

•

	

	 (i)	 That the Then Current Agreement is unmodified and in full force
and effect or, if there have been modifications, that the same is in full force and effect as
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t	 modified, and stating the modifications, and that there are no other agreements or
understandings, whether written or oral, between the landlord and the Permittee with respect to
the Then Current Agreement or any Port Authority Facility;

(ii)	 The date of expiration of the then current term of the Then Current
Agreement, and what (if any) rights of renewal, rights of cancellation, including options to
Purchase, rights of first offer, or rights of first refusal, the Permittee has;

(iu) The amounts of minimum . fees, and all other fixed charges, payable
under the Then Current Agreement, and the date through which all such fees and charges have
been paid in advance;

(iv) Whether all payments (if any) to be made by the Port Authority or
any Net Lessee (as defined in Section 16 below) to the Permittee for improvement work pursuant..
to the Then Current Agreement have been made;

(v) .Whether or not there Am then existing any kn.own set-offs or
defenses against the enforcement of any of the agreements, terms, covenants or conditions, or
any modifications thereof of the Then Current Agreement, upon the part of the Permittee to be
performed or complied with, and if so, specifying the same;

(vi) Whether the Permittee has sent to or received from the landlord a
notice of default under the Then Current Agreement, ,and whether the Permittee has knowledge
of any event which with the giving of notice, the passage of time or both would , constitute a
default by the landlord under the Then Current Agreement;

(vii) The amount of any Security Depositor the face amount of (and if
known, the available amount under) any letter of credit held by the Port Authority or any Net
Lessee under the Then Current Agreement;

(viii) Whether the Permittee1m assigned the Then Current Agreement,
if it has any right to do so under the Then Current Agreement; and

(ix) Such other matters relatiag'to_ the Then Current Agreement as the
Port Authority may reasonably request.

Section 16. Subordination and Nan-Disturbance

(a)	 (i) The TNAS Agreement, solely as and to the extent the TNAS
Agreement is applicable to the World Trade Center, shall in all respects be and hereby is made
subject to an agreement of lease (as the same may be entered into, amended and/or modified
from time-to-time, the "Net Lease") covering a leasehold interest in and to significant portions of
the World Trade Center entered into (or to be entered into) by the Port Authority and a third
party and its successors and assigns (the "Net Lessee") on the condition that the Net Lessee shall
execute such confirmatory instruments (the "Assumption Instruments") as the Permittee shall
reasonably require to evidence the Net Lessee's agreement to assume the obligations of the Port
Authority under the TNAS Agreement (other than its obligations under Section 5(i) hereof,
which shall remain an obligation of the Port Authority), solely as and to the extent the TNAS
Agreement is applicable to the World Trade Center, and to confirm its receipt of the Security
Deposit or the letter of credit pursuant to Section 13 hereof, and to be further bound by the
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provisions of this Section 16. The TNAS Agreement, solely as and to the extent the TNAS
Agreement is applicable to the World Trade Center, shall in all respects be and hereby is made
subject and subordinate to the lien of any security instrument executed by the Net Lessee in
connection with a financing of the Net Lease by a bank or other financial institution (the
"Lender"), on the condition that the Net Lessee and Lender shall execute a non-disturbance
agreement with the Perinittee (in form reasonably acceptable to the Permittee), as described in
Section 16(b)(i) below. The Permittee hereby agrees, upon written notice of same by the Port
Authority, to recognize that the Net Lessee may act in substitution for the Port Authority under
.the TNAS Agreement, solely as and to the extent the TNAS Agreement is applicable to the
World Trade Center, and shall have all the rights and obligations of the Port Authority under the
TNAS Agreement, solely as and to-the extent the TNAS Agreement is applicable to the World
Trade Center, except as is specifically provided below and provided khat the Net Lessee shall
execute the Assumption Instruments.

(ii) The Port Authority hereby agrees . to transfer to the Net Lessee (as
applicable) the Security Deposit or the letter of credit pursuant to Section . 13 hereof:

(iii) In the event the Lender acquires or succeeds to the interests of the
Net Lessee under the TNAS Agreement, solely as and to.the extent the TNAS Agreement is .
applicable to the World Trade Center, by means of a foreclosure, deed in lieu of foreclosure or
otherwise ("Foreclosure"), the Permittee hereby agrees, upon written notice of same by the Port
Authority, provided the Security Deposit has been transferred to the Lender, to recognize the
Lender or its authorized designee in substitution of the Port Authority under the TNAS
Agreement, solely as and to the extent the TNAS Agreement is applicable to the World Trade
Center, except as is specifically provided below and provided that the Lender shall execute such
confirmatory instruments as the Permittee shall reasonably require to evidence the Lender's
agreement to assume the obligations of the Port Authority under the TNAS Agreement, solely as
and to the extent the TNAS Agreement is applicable to the World Trade Center, acid to confirm
Lender's receipt of the Security Deposit. From and after such recognition, the Lender shall be
bound to the Permittee under all of the terms, provisions, covenants and conditions of the TNAS
Agreement, solely as and to the extent the TNAS Agreement is applicable to the World Trade
Center, except that Lender shall not be: (v) liable for any act or omission, or obligated to cure
any defaults, of any Net Lessee or any prior lender, which occu_rred .prior to the date the Lender'
acquired or succeeded to the interests of the Net Lessee under the TKAS Agreement; (w) subject
to any offsets or defenses that the Permittee may have against any Net Lessee or any prior
lender-, (x) bound by any amendment, modification or termination of the TNAS Agreement not
executed prior to the date the Lender succeeded to. the interests of Net Lessee, unless consented
to in writing by the Lender, (y) bound by any payment of any minimum or variable fee paid to .
any Net Lessee for more than the then-current. calendar quarter (unless the same is required
Pursuant to the WTC Fiber Backbone Agreement); and (z) obligated to refund any security
deposit unless actually received by the Lender or its authorized designee. The Lender shall have
no obligation, nor incur any liability to the Permittee beyond. the Lender's then-interest in the
World Trade Center, and the Permittee shall each look exclusively to such interest of the Lender
in the 'World Trade Center for the payment and discharge of ar y obligations that may be imposed
on-the Lender under the TNAS Agreement, solely as and to the extent the TNAS Agreement is
applicable to the World Trade Center.

(b)	 (i) The Net Lessee (and any Lender which acquires the Net Lessee's
interest through a Foreclosure) shall agree (in form reasonably satisfactory to the Permittee) to .
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recognize the Permittee.and the Permittee's rights under the TNAS Agreement and shall agree
that the Permittee's righti and privileges under the TNAS Agreement shall not be disturbed
during the term of the TNAS Agreement (and any renewals or extensions thereof), provided that
the Permittee is not in default under the terms of the TNAS Agreement applicable thereto solely
as and to the exterit the TNAS Agreement is applicable to the World Trade Center, beyond any
applicable grace period, and complies with its obligations under this Section.

(ii) In the event the Net Lease is terminated, the Port Authority shall
recognize the TNAS Agreement as and to the extent the TNAS Agreement is applicable to the
World Trade Center, and shall not disturb the rights and privileges of the Permittee under the
TNAS Agreement (and any renewals or extensions thereof), provided that the Permittee is not in
default under the terms of the TNAS Agreement solely as and to the extent the TNAS Agreement
is applicable to the World Trade Center, beyond any applicable grace period, and complies with

r^= its obligations under this Section.

Section 17, No Liability

Neither the Cornrn ssioners of the Port Authority nor any of them, nor any officer, agent
or employee thereof, shall be charged .personally by the Permittee with any liability, or held
liable to it under any term or provision of thisAgreement or because of its execution or
attempted execution or because of any breach thereof.

Section 18. Continuation in Effed

As hereby amended, all of the terms, covenants, provisions, conditions and agreements of
the TNAS Agreement shall be and remain in full force and effect.

Section 19.	 Counterparts.

This Agreement may be executed in any number of counterparts, and each counterpart
hereof shall be deemed to be an original instrument, but all such counterparts together shall
constitute but one agreement.

Section 20. • Entire Agreement

This Agreement and the TNAS Agreement which it amends constitute the entire
agreement.between the Port Authority and the Permittee on the subject matter and wary not be
changed, modified, discharged or extended except by instrument in writing duly executed. on
behalf of both the Port Authority and the Pertnittee. The Permittee agrees that no representations
or warranties shall be binding upon the Port Authority unless expressed in writing in the TNAS
Agreement or in this Agreement.

[THE REMAINDER OF THIS PAGE HAS BEEN INTENTIONALLY LEFT BLANK.]

[THE NEXT PAGE IS THE SIGNATURE PAGE.]
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r^ 	 -IN WITNESS WHEREOF, the Port Authority and the Permittee have executed these
{	 presents, as of the date fiz-dt above written.

THE PORT AUTHORITY OF NEW YORE
AT-MT:	 AND NEW JERSEY

Smietary
Title_	 01REC.TORVEAL 3T E

Seal)

NEW YORK MLECOM PARTNERS, LLC-
A'ITEST:

By: CONGO.	 Co CCTNICATIONS
S	 GR

Nafne: sha pu G. xnuasen	 R1Chaid

Title: ]?Evgram Control Ngar	 -Chief Executive Officer

^ IA ^w+^a ^nA M1
C'r1 Rya .^	 ^Y1ebp P`f'1-. 7TH
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AGREEMENT

TELECOMMUNICATIONS NETWORK ACCESS SYSTEM

THIS AGREEMENT, made as of the 26th day of August, 1999, by
and between THE PORT AIMMORITY OF NEW YORK AND NEW JERSEY
(hereinafter called'the ,Port Authority") a body corporate and
politic created . by Compact. between the States of New York-and New
Jersey, with the consent of the Congress of the United States .. of
America and having an office at One World Trade Center,.in the
City, County and State of New York, and NEW YORK TELECOM
PARTNERS, LLC, a limited liability company organized under the
laws of the State of Delaware, having an office and place of
business at - 7.58 Third Street, Mineola, New York 13.503., (herein-
after called the "Permittee") whose representative is Richard J.
DiGeronimo.

WITNESSLTH, THAT

NOW, THEREFORE, for and in consideration of the foregoing,
and of the covenants and agreements herein contained, -the Port
Authority and the Permittee hereby agree as-fgllows:

Section 1.	 Definitians

"Additional Port .Authority Facilities" shall have the
meaning set forth in Section 2_

"Adjusted Gross Receipts' shall have the meaning set forth
in ' Section S.

"Adjusted Gross Receipt's. Fee Component" shall have the-
meaning set forth in Section 5.

'*Airports- shall mean the John F. Kennedy International
Airport, LaGuardia Airport and Newark-International Airport.,
collectively.



"Ancillary Towers" shall have the meaning set forth in
Section 2.

"Annual Period" shall have the meaning sot forth in Section
5.

"Base Net Present Value Amount" shall have the meaning set
forth in Section 36.

"Base Unamortized Capital. Amount" shall have the meaning set
forth in Section 36.

"Basic Port Authority Facilities" shall have the meaning set
forth in Section 2.

"Basic Port Authority. - Facilities Construction work
Completion Date" shall mean the earlier to occur of.-(i) the
tenth (10th) day following the date on which the Port Authority
has delivered certificates as provided for in Section 7 (g) (i) ,
with respect to all of the Basic Port Authority Facilities, or
(ii) the date the System at each of the Basic Port Authority
Facilities has been tested and accepted by at least. One Cellular.- _ V

Carrier User and one PCS Carrier User.

"Billing Periods"' shall have the meaning set forth in
Section 44.

"Business Days" shall mean Mondays to Fridays, inclusive,
legal holidays excepted.

"Carrier Agreement" shall have the meaning set forth in
Section 2.

"Carrier Users" shall . have the meaning set -forth in section
2.

"Causes or conditions beyond the control of the Port
Authority,"'shall mean and. include acts of God,-the elements,
weather conditions, tides, earthquakes,. settlements, f.ire, ACts-
of Governmental authority, war, shortage -or labor or materials,-
acts of third parties for which the Fort, Authority.. is not
responsible;.- injunctions, strikes, boycotts,. : picketing,
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slowdowns, work stoppages, labor troubles or disputes of every
kind (including all those affecting the Port Authority, its
contractors, suppliers or subcontractors) or any other condition
or circumstances, whether similar to or different from the
foregoing (it being agreed that the foregoing enumeration shall
not limit or he characteristic of such conditions or
circumstances) which is beyond the control of the -Port Authority
or which could not be prevented or remedied by reasonable effort
and at reasonable expense.

"Cellular Carrier Users" shall mean a Carrier User.that
provides "Commercial Mobile Service" using frequencies assigned
by the Federal Communications commission for cellular
telecommunications use prior to the designation of frequencies
for use by "PCS Carrier Users" (as .hereinafter defined) .

"Chief Engineer" shall mean the Chief Engineer of the Port
Authority,.

`*Commencement Date" - shall have the meaning set forth in
Section 4.

"Commercial Mobile Service" 'shall have the meaning set-for-th-
in 47 U.S.C. §332-'(d)(1), as the same may hereafter be amended
'from time-to-time.

RConsumpti:on and Demand" shall have the meaning set forth in
Section 44.

"Covered Facilities" shall have the meaning -set forth in
Section 2.

°Default Available Cash" shall have the meaning set forth in
Section 25.

"Facility" shall mean-one or more facilities owned by or
leased.to the Port Authority.

"Governmental Authority" or Governmental-Authbrities' shall
mean federal, state, municipal and other governmental
authorities, boards and agencies, except that . neither • term shall
be- construed to include The Port Authority of New York and New
Jersey.

..3..
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"Gross Receipts" shall have the meaning set forth in Section
5.

"Gross Receipts Fee Component" shall have the meaning set
forth in Section 5.

."Hazardous Substances" shall include, without limitation,
any pollutant, contaminant, toxic or hazardous waste, dangerous
substance, potentially dangerous substance, noxious substance,
toxic substance, flammable, explosive, radioactive material, urea
formaldehyde foam insulation, asbestos, polychlorinated
biphenyls(PCBs), chemicals known'to cause cancer or reproductive
toxicity, petroleum-and petroleum products and other substances
declared to be hazardous or toxic, or the removal of which is
required, or the manufacture, preparation, production,
generation, use Maintenance, treatment, storage, transfer,
handling or ownership of which is restricted, , prohibited,
regulated•or penalized by any Laws.

"xn Kind Services"shall have the meaning set forth in
Section 16.

"In Kind Services Budgeted Amount" , shall have the meaning.
set forth in Section 16.-

"Initial System Capital Cost" shall have the meaning set
forth in Section S.

"Initial System Construction Work" shall have the meaning
set forth in Section 7.

"Initial Term" shall have the meaning set forth in' Section
4.

"Interim System Operator" shall have the meaning set forth..
in Section 25.

Laws" shall mean-all laws, ordinances, orders, enactnients,-
resolutions, rules, requirements, directives and regulations of
any Governmental- Authority now - or.at  any time hereafter- in effect
as the same may . be .amended, or supplemented. .

"Loan Agreement" shall have the meaning set forth in Section
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"Loan Amount" shall have.the meaning set forth in-Section
25.

"Local Multipoint'Distribution Service" shall have the
meaning set forth in 47 Code of Federal Regulations Parts 1 and
101, as the same may hereafter be.amended from time-to-time.

"Minimum Fee" shall have the meaning set forth in Section S.

"Minimum Carrier User Annual Contribution" shall have the
meaning-set forth in Section S.

"Minimum Paging Carrier User Annual Contribution N shall have
the meaning set forth in Section S.

"NYUCCN shall mean the.New York Uniform Commercial Code
(McKinney's Consolidated Laws).

"objectionable Interference" shall have the meaning set
forth in Section 46.

"PCS Carrier Users N shall mean a-carrier User providing
Commercial Mobile Services for which a license from the-Federal
Communications Commission is required in-a personal,
communications service established pursuant to the proceeding
-entitled "Amendment to the Commission's Rules to Establish-New
Personal Communications Services".or any successor proceeding, as
described in 47' U.S.C. Sec. x.53 ' (27) .

"Partial Use Certificate" shall have the meaning set forth
in Section 7.

'Paging only Carrier Agreement" shall have the meaning set
forth in Section 2.

"Paging Carrier User N shall have the meaning set .forth in.
Section 2.

"Person" shall mean not only a natural person, corporation
or other-legal entity, but shall also include two or more.natural
persons, corporations or other legal . entities acting jointly as a
firm; partnership, unincorporated association, consortium, joint
venture or otherwise.
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"Personal Wireless Service" shall have the meaning set , forth
in 47 U.S.C. 5332(c) (7) (C) , as the same may hereafter be amended
from time-to-time.

"Port Authority Facility" shall mean one or more facilities
owned by or leased to the Port Authority.

"Port of New York District" shall have the meaning set forth
in N.Y. Unconsolidated Lams §6403 (McKinney).

'Project tender- shall have the meaning set forth . in Section
25'.'

"Prudent Engineering and operating Practice" shall mean the
practices, - inethods and acts- (including those engaged-in or'
approved by engineers and operators generally with respect- to -
systems the same as or similar to the System) that in the
exercise of reasonable judgment in light of the facts.known at
the time a.decision is made or an action is taken, would be
expected to accomplish the desired result in a workmanlike manner
and in compliance with applicable laws and reliabi tlity and safety
standards.

*Renewal Term"shall have the meaning set forth in Section
34.

"Replacement Project Lender" shall have the meaning set
forth in Section 25.

Satellite-based Comimunications'Service" shall mean the-
services currently regulated under 47 Code of Federal Regulations
Part 25, -as . the same may be amended from time-to-time:

"System" shall have the meaning set forth in Section 2.

"System Operations" shall have the meaning set forth in
Section 2.

"Taking or Conveyance' shall have the meaning Get forth in
Section 18.:

"Term"'sha.11 have the meaning set forth in Section 4.
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'Tenant Alteration Application" shall have the meaning set
forth in Section 7.

"Termination Amount" shall have the meaning set forth in
Section 36.

"Tower Gross Receipts" shall have the meaning set forth in
Section 5.

"Variable Fees' shall have the meaning set forth in Section
S.

Section 2.	 ape of Agreement - Permittee's Riqhts of User

(a)	 (i) The Permittee shall have the .right to,
install, operate and maintain a wireless telecommunications
network access system (the '"System")-at-the Port Authority
Facilities specified in 'Exhibit A annexed hereto and hereby made-
a part hereof for shared'use.by those wireless communications
carriers . ("Carrier Users") that have entered into, or subsequent
to this date of this Agreement enter into, ' a certain "Carrier
Agreement" with the Permittee, in form sati.sfactoiy to the Port
Authority, providing.for the use of the System solely for the
purposes set forth in paragraph (c), below, and as - more fully
described in the Carrier Agreement. Certain matters with respect
to the . Carrier Agreement are set forth in Section 27, below-- The
Permittee shall furnish the Port Authority with a true-copy of
each fully-executed carrier Agreement it enters into with any..
Carrier User. The Permittee shall be obligated to install,
operate and maintain the System in those Port Authority
Facilities listed on-Exhibit A and designated as "Basic Port
Authority Facilities" whether or not any Carrier user or Paging
Carrier User has agreed to use the System at • such Basic Port
Authority Facilities, ' "The Permittee shall be obligated to
install, operate and maintain the System • in one or more
additional . Port Authority Facilities listedon Exhibit-A and
designated as "Additional Port Authority Facilities," provided
however that'the Permittee shall only be obligated ta'inetall,the
System, or any components thereof, at an Additional.Port'.
Authority Facility when one or more Cellular Carrier users and
one . or • more PCS Carrier users have each requested to use the
System at . such Additional Port Authority Facility pursuant'-to the
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terms of its Carrier Agreement, provided however that the
Permittee shall only be obligated to install the System, or any
components thereof, (x) at the Port Authority Bus Terminal
('PABT") when one or more Cellular Carrier Users (not including
Bell Atlantic Mobile) and one or more PCS Carrier Users have each
requested to use the-System at the PABT, and.(y) in the Port
Authority Trans-Hudson corporation's ("PATH") subterranean or
enclosed ground rail transit tubes (as distinguished from its
rail transit lines running in open areas at ground level and all
portions of its passenger stations) when one or more Carrier
Users:-(i) have requested tct use the System in all or part of the
aforesaid PATH.facilities and-(ii) have agreed to pay or provide
for the.payment of all of the costs of constructing the System in
all or-the portion of the aforesaid PATH facilities-in which the
System is to be constructed. Such obligation to install, shall
pertain only to that part of the PATH facilities requested by
such Carrier. Users.' The Basic Port-Authority Facilities,
together with the Additional Port Authority Facilities in which
the System is installed in accordance with the provisions of this
Agreement, are sometimes hereinafter referred to as 'Covered
Facilities." Paging Carrier Users using the System only in
connection with the operation of paging devices -shall eater into.
a 'Paging only Carrier Agreement" with t.he-Permittee with 'the
consent of the Port Authority.

(ii) The "Summary Basis of Design' of the System,
including the technical standards therefor, is contained in
Exhibit B, annexed hereto and hereby made a part hereof. The
installation, operation and maintenance.of the System are
hereinafter collectively referred to as the "System Operations."

(b)	 In addition to System Operations, the Permi.ttee
shall'have the non- exclusive'right to install radio transmission-
towers ('Ancillary Towers") at locations at Port.Authority
Facilities as and to the extent approved by the Port Authority in
its sole and absolute discretion. The.Permittee may mount
exterior antennas on Ancillary Towers, other existing towers.or
towers otherwise constructed by the . Permittee as components. of
the System as and to the extent approved by the Port Authority in
its sole and absolute discretion.

(c).- The System shall be installed, operated and
maintained--by-the Permittee for the transmission or,reception of
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wireless telecommunications signals to or from end-user customers
of Carrier Users using mobile or portable devices located at the
Covered Facilities. All radio signals received or transmitted to
or by such end-user customers shall be only in the portion of the
electromagnetic radio frequency spectrum (i) described in Exhibit
C, annexed hereto and hereby made a part hereof, or (ii) now or
hereafter allocated or assigned under federal law to a Commercial
Mobile Service, Personal Wireless Radio Service, Local Multipoint
Distribution Service or a Satellite-Based Communications Service.
In no event shall the Permittee be afforded any rights with
respect to any rooftop areas, facilities, structures or
installations at the World Trade Center and elsewhere at the
World Trade Center; except (i) such point-to-point microwave
transmitters, receivers and other equipment installed by the
Permittee that are necessary for, and are used only in connection
with the System and (ii) at the shopping concourse and PATH
Station levels.

(d) The Permittee may install, operate and maintain as
a part of the System an-equal access-in-building backbone
facility, on a non-exclusive basis, for use by all interested
specialized wireless telecommunications service carriers offering
telecommunications services to end user-customers using mobile,
portable or fixed wireless devices in offices and nearby areas at
the Port Authority World Trade Center towers and'in the terminal
buildings at the Airports, subject to the consent of the-
operators of such terminals. Such in-building backbone facility
shall be used-only to connect equipment utilizing the portion of
the electromagnetic radio frequency spectrum (i) identified in
Exhibit C, or (ii) now or.hereafter allocated or assigned under
Federal Law to a Commercial Mobile Service, Personal Wireless
Radio Service, Local Multipoi.nt Distribution Service or a
Satellite-Based Communications Service. Construction of such
backbone facility must be completed on or before the date set
forth_ in subparagraph (c)(ii) o€ Section 7 for the completion of
the installation of the System in such Port Authority Facility.

Section 3..	 gpXMittee's Permitted Activities:
and Certain Obligations

Aa) The Permittee shall operate the System so as to
accommodate all interested Carrier Users and Paging Carrier'Users•
on a non-discriminatory basics (to the extent provided in Section
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3.3 of the Carrier Agreement) up to the design capacity of the
System at the locations specified in Exhibit A. The limitation
on service by Persons other than the Permittee, as set forth in
Section 17, shall be applicable throughout the Term.

(b) The Permittee shall not conduct any other form of
business activity than System Operations and shall not.own or
control any other Person or own any equity interest • i.n any other
Person. The aforesaid restriction shall not be applicable to the
Project Lender, a Replacement Project Lender or a (qualified
System Operator in connection with the performance of System
Operations by any such party, provided that in no event shall any
such party also be a Carri.er.User.

(c) Senior representatives of the Permittee shall meet
with Port Authority representatives monthly during the
construction of the System and quarterly thereafter (or at such
other times-as may be specified'by the Port ' Authority) to discuss
the financial and operational performance of the System. At-such
meetings, the-Permittee's representatives:shall discuss (i) the
impact of any changes-in the wireless communications industry,
(ii) the financial and operational performance of the System, -and
(iii)any steps the Permittee is taking-to assure that all
appropriate - technological developments are incorporated into the
System on an on-going basis and-in order to comply with the
provisionns of paragraph (a), above.

Section 4.	 Term

W. The term of this Agreement shall commence on the
date.first set forth on-'the first page hereof (hereinafter
sometimes referred to as the %Commencement Date'") 'and shall,
unless sooner terminated, expire on the day preceding the
fifteenth .(15th) anniversary of the Commencement. Date Wye
'"Initial Term").

(b) The-Permittee shall have the right to extend the
term of this Agreement (the %Renewal Term") in accordance with
Section 34.

.( .'c) The aTerm" shall mean the term,of the Agreement in
effect at any particular time.
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Section 5.	 Fees

I. MINIMUM FEE

(a)* (i)	 The Permittee shall pay to the Port
Authority a Minimum Fee separately for each Annual Period during
the Term for the privileges described in this Agreement at the
annual rates set forth below, payable as follows:

(1) With respect to the portion of the Term from
the "Commencement Date" to the day preceding the "Basic
Port Authority Facilities Construction Work Completion
Date," in advance, in quarterly installments on the
Commencement Date and on the first day of each October,
January, April and July- thereafter, in each case. with
respect to the calendar quarter during which such date
occurs,.including any part of-such calendar quarter
that occurs.during'the Term-and on or before the day
preceding the Basic Port Authority Facilities
Construction Work Completion Date.

(2) with respect . to the portion of the Term £rom
and after the Basic Port Authority Facilities
Construction Work Completion Date to the expiration
date of this Agreement, in arrears, in quarterly
installments commencing'on the :first to occur df the
last day of January, April, July and October, as the
case may be, in the calendar quarter following the
calendar quarter during which the Basic Port Authority
Facilities Construction Work Completion Date occurs and
on -thelast - day cif the first month of each calendar
quarter thereafter, - including the first said date
following the expiration-date of this Agreement, in-
each'case with respect - to the calendar quarter ending
on the last-day of the preceding month. For example,
if the-Basic Port Authority-Facilities Construction
Work- Completion Date Qccurs on January. 15, the next
quarterly installment of the- -Minimum Fee shall be
payable on July 31.

(ii) If the.Commencement-Date'occurs on a day which is
other - than the ' _first day - of 4 calendar - quarter, . the Minimum Fee
for the portion-. of the calendar quarter- during' which the
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Commencement Date occurs following such date shall be the amount
of the quarterly installment described in this paragraph (a)
prorated on a daily basis.and shall be payable on the
Commencement Date. The quarterly installment of the Minimum Fee
payable during the calendar quarter in which the Basic Port
Authority Facilities Construction Work Completion Date occurs
shall not be prorated. If the Initial Term expires,on a date
which is other than the day immediately prior to the first day of
a calendar quarter, the Minimum Fee for the portion of the
calendar quarter during which the expiration date of the Initial
Term occurs, to and including such date, shall be the amount of
the quarterly installment-described in this paragraph (a)
prorated on a daily basis. If this Agreement expires on a date
which-is other.than a day immediately prior to the first day of a
calendar quarter, the Minimum Fee for the portion of the calendar
quarter during which the expiration date occurs, to and including
such date, shall be the amount of the quarterly installment.
described in this paragraph (a) prorated on a daily basis,

(b). Minimum Fees- are as follows:

W For the First Annual Period, in the sum of

	

one Hundred Sixty-nine ' Thousand Eight Hundred Sixty- - 	 --
three Dollars and one. Cent ($169,863-01), in the amount
of Forty-three Thousand.Eight Hundred Thirty-five -
Dollars and Sixty-two Cents ($43,835.62) on August 30,
1999 and in the amount of one Hundred-Twenty-.six
Thousand Twenty-seven Dollars and Thirty-nine Cents
($126,027,39) on October 2., 1999, without any proration
of any. of the aforesaid sums or-amounts pursuant to any
other provision of this Agreement_

. Iii) For the Second Annual Period, the sum of Five
Hundred Thousand Dollars -and No Cents ($500,000.00).

(iii)For the Third Annual Period, the sum of
Seven Hundred Sixty-three.Thousand Thirteen Dollars . and
Sixty-nine - Cents ($763,013..-69).

(iv),For the Fourth Annual Period, the sum of one
Million Two.Hundred:Fifty:Thousand Dollars and No Cents
($1,250,000.00) and for the Fifth Annuat.- tkexiod, the

.-sum of One Killion 	 Hundred Fifty Thousand Dollars
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and No Cents ($1,250,000.00).

(v) For the Sixth Annual Period, the sum of One
Million Three Hundred Twenty Thousand One Hundred
Thirty-six Dollars and Ninety-six Cents
($1,320,136.96).

• (vi) For the Seventh Annual Period, the sum of One
Million Four Hundred Fifty Thousand Dollars and No
Cents ($1,450,000.00) and for the Eighth Annual Period,
the sum of One Million-Four Hundred Fifty Thousand
Dollars and No Cents ($1,450,000.00).

(vii) For the Ninth Annual. period, the sum of
One Million Five Hundred Seventy-twd-Thousand Seven
Hundred Thirty-nine Dollars and Seventy Cents
($1,572,739..70)

(viii) For the'Tenth Annual Period, the sum of
One Million Eight Hundred Thousand Dollars and No Cents,
($1,800,000.00), for the Eleventh ' Annual Period, the
sum of One Million Eight Hundred Thousand Dollars and
No Cents ($I,80o,000.00) and for the Twelfth Annual
Period, the sum of one Million Eight Hundred Thousand
Dollars and No Cents ($1,800,000.00).

(ix)For the Thirteenth Annual Period, the sum of
One Million Nine Hundred--five Thousand Two Hundred Five
Dollars and Forty-four:Cents ($1,905,205.44).,

(x) For the Fourteenth Annual Period, the sum-of
Two Million One Hundred Thousand Dollars and No Cents
($2,100,000.00) and for the Fifteenth Annual Period,
the sum of Two Million One Hundred Thousand Dollars and
No Cents ($2,100;000.00).

(xi) For. ,the portion of the 'Sixteenth Annual
Period during which this Agreement would be in effect
if, the'..Lesnee does not exercise its right to extend
this agreement pursuant to Section' •34, below, thesum

:.of pne" ' Million Three Hundred Sixty.-three Thousand Five
Hundred sixty-one'Dollars and Sixty Cents
($1,363,561.'60),'without any proration thereof pursuant
to any other provision of this Agreement-.
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(c)	 If the Permittee exercises its right to extend
this Agreement pursuant to Section 34, below, the Permittee shall
pay to the Port Authority a Minimum Fee for the privileges
described in thia'Agreement, separately for each Annual Period
during the Renewal Term, at the annual rates set forth below, in
arrears, in quarterly installments on January 31, 2015 and on the
last day of each April., July, October and January thereafter, in
each case with respect to the calendar quarter ending on the last
day of the. preceding month:

(i) For the portion of the Sixteenth Annual.
Period which shall fall during the Renewal Term, the
sum of Seven-Hundred Thirty-six Thousand Four Hundred
Thirty-eight Dollars and Forty Cents ($736,438.40),
without any proration thereof pursuant to any other
provision . of this Agreement.

(ii)For the Seventeenth Annual Period, the- sum of
Two Million. One Hundred Thousand Dollars and No Cents
($2,100,000.00). .

(iii) For the Eighteenth Annual'Period, the
sum of Two Million Two: Hundred Five Thousand Two
Hundred Five Dollars and Forty-two Cents.
($2,205,209.42) .

(inv) For the Nineteenth Annual Period, the sum. of
Two Million Four Hundred Thousand Dollars and No Cents
($2,400., 000.00) , , for the Twentieth Annual Period, the
sum of Two Million Four Hundred Thousand ' Deillars and No
Cents ($2,400,000.00).and for-the Twenty-first Annual
Period, the-sum of Two Million Four Hundred Thousand
Dollars and No Cents ($2,400,400.00).

, (v) For the Twenty-second Annual Period, the-'sum
of Two Million Four-Hundred Thirty-f .ive Thousand Sixty-
eight Dollars and Forty-two Cents ($2,435,068.42).

(vi) Forthe ' Twenty-third Annual Period, the sum
of Two IHi3.1ion Five Hundred Thousand. Dollars and No
Cents .,($2,500,000.00) and for the Twenty- 'fdurth Annual
Period, the sum of Two Million • Five Hundred Thousand
Dollarn and No" . Cents ($2,500,000.00)
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(vii)	 For the Twenty-fifth Annual Period, the
sum of Two Million Five Hundred Thirty-five Thousand
Sixty-eight Dollars and Forty-one Cents
($2,535,068.41).

{viii) For the Twenty-sixth Annual ' Period, the sum
of One Million Six Hundred Eighty-eight Thousand Two
Hundred Nineteen Dollars and Eighteen Cents .
($1,688,219.18), without any proration thereof pursuant
to any other provision of this Agreement.

(d) In the event the Permittee seeks to install
portions of'the System at one or more Port Authority Facilities,
or major portions thereof (such ' as individual airport terminals)•,
during an Annual Period, and the'Port Authority has not made
arrangements with the lessees or other occupants thereof to
permit the Permittee to install the System at such locations, the
Minimum Fee for such Annual Period shall be equitably adjusted.

II. VARIABLE FEE

(a) The Permittee shall pay to the Port Authority a
VariableFee -for each Annual Period during the Initial. Term or
the Renewal Term, as the case may be. The Variable Fee shall be
determined by ascertaining separately for each Annual Period the
amount which is the greater of (i) the Adjusted Gross-Receipts
Fee Component or (ii) the Gross Receipts-Fee Component and
subtracting from the amount thus determined the Minimum Fee
payable fore such Animal Period, '-i.ncluding,, without limitation,
any applicable proration or equitable adjustment of such Minimum
Fee:, No other proration of the Variable Fee shall be'applicable.

(b) (i) The Variable Fee shall be payable in
quarterly installments and computed, at the percentage rates set
forth below, based on the rgasonably determined projection of the
amount to be due for the,entire Annual Period prepared by the
Permittee and-approved by-the Port Authority,.such approval not
to be unreasonably withheld, not later than sixty (.60) days--prior
to the commencement of each Annual Period: The Variable Fee.
shall be payable for each -Annual Period in equal 'quarterly
installments on the last day of January, April., July and october,
in each case with respect to the calendar quarter ending on the
last day of. the immediately preceding calendar month (for
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example, the Variable Fee shall be payable on-July 31 for the
calendar quarter April 1 to June 30) and for every calendar
quarter or part thereof thereafter in any Annual Period during
the Initial Term or the Renewal Term as the case may be.

(ii) Within sixty (60) days following the end of
each Annual Period the Permittee shall compute the actual amount
of the Adjusted Gross Receipts Fee Component and the Gross
Receipts Fee Component for the Annual Period and . compute the
Variable Fee based on the greater of the Adjusted Gross'Receipts
Fee Component or the Gross Receipts Fee Components. In the event
the actual Variable Fee shall exceed the total of the quarterly
installments actually paid by . the Permittee with respect to such
Annual Period, the-Permittee . shall pay to the Port Authority the
difference between the,sctual Variable Fee for the preceding
Annual-Period and'the total - of the said quarterly installments
paid by the Permittee. In the event the total of the , said
quarterly installments paid by. the Permittee to the Port
Authority -' shall exceed the actual Variable Fee for ' the preceding
Annual. Period, the Port Authority shall pay the amount of such .
excess to the Perm'Ittee. In either such case, the required
payment shall be made not later than ten (10) business days
following the date of . the notice from the Permittee to the --Port
Authority setting forth its computation of the .actual variable
Fee for the immediately preceding.Annual Period.

III. ADDITIONAL FEES

(a) In.addition to all other fees payable..under this
Agreement, the Permittee shall pay to the Port Authority an
Additional Fee which shall be determined by ascertaining
separately for,each Annual Period the amount determined in
accordance with paragraph (c) below. - No proration of the
Additional Fee -shall be applicable.

(b) The Additional. Fee shall be payable, in quarterly
installments 'and computed at the percentage rates set forth
below, based on the reasonably determined' projection of . the
amount to be , due for the entire Annual period prepared by the
Permittee and approved by the Port Authority, such approval not
to be unreasonably withheld,.on the last day of each January;
April, ^7uly.and October , In each case with respect to the calendar
quarter 'ending on the last day of the immediately preceding
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calendar month (for example, the Additional Fee shall be payable
on July 31 for the calendar quarter April'l to June 30) and for
every such calendar quarter or part thereof thereafter occurring
during the Initial Term or the Renewal Term as the case may be.
In the event the actual Additional Fee shall exceed the , total, of
the quarterly installments actually paid by the Permittee with
respect to such Annual Period, the Permittee shall pay to the
Port Authority the difference be 	 the actual Additional Fee
for the preceding Annual Period and the total of the said
quarterly installments paid by the Permittee. In the event the
total of the'said quarterly installments paid by the Permittee to
the Port Authority shall exceed the actual Additional Fee for the
preceding Annual Period, the Port Authority- shall. pay the amount
of such excess to the- Permittee. In . either -such . case, the
required payment shall be made not later than , ten .110) business
days following the date of the notice from the -Permittee -'to the
Port Authority setting forth-its computation of the actual
Additional Fee for the immediately'preceding.,Annual Period.

(c) The Additional Fee.for each ,Annual Period shall be
the sum of:	 -

(i) Fifty-five percent .(55) of World Trade
Center Towers-and Airports Adjusted'Gross Receipts,
plus

(ii) Eighty Percent (800 of Tower Gross
Receipts.

W. MINUTES OF USE ( %MOU`S) CHARGES BY THE, PERMITTEE

The Permittee shall, in :addition_ to _charg.ing Carrier Users
fixed fees for usage. of portions 'of! the System,. ,., charge each
Carrier user a-fee based upon its usage of the System in excess,
of a threshold amount, such fee initially to be established on an
MOU basis, it'being understood that such methodology may be,
modified with the -prior written consent of the -Port Authority.
The said fee shall be within the range set forth in the form of
Carrier' Agreement attached hereto, herebYL made a part hereof and
marked "Exhibit D,' unless the Port Authority .shall consent to a
modification thereof. - The Permittee :may;. on a, fair, reasonable
and : non- discriminatory basis, -offer Carrier- Users an opportunity'
to obtain a'-discounted rate for-:such -.MOU' S on ,:a . pre-paid, -"use it
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or Lose it," basis, subject to the prior written approval of the
Port Authority of a range and structure of discounts, to be
proposed by the Permittee, such approval not to be unreasonably
withheld,

V. FEE RELATED.DEFINITIONS

%Adjusted Gross Receipts" for each Annual Period shall mean
Gross Receipts less the sum of the following'..

ii) For a management fee:

For the First Annual period and the Second Annual
Period, the sum of Three Hundred Thousand Dollars and
No. Cents ($3001000.00);

For the Third Annual Period and each Annual Period
thereafter during the Initial Term; the sum-set forth•
above, plus an additional amount equal to the greater
of: (x) an amount equal to the product obtained by
multiplying the sum set forth above by a fraction the
numerator of which :shall be the number of points, or
major,fraction thereof, that the Consumer Price Index
published for the December immediately preceding such
Annual Period has increased over the Consumer Price
Index published for December, 1999, and the denominator-
of which shall be the Consumer Price Index published
for December, 1999 (the "CP-I Adjustment Amount"') or (y)
the CPI Adjustment Amount determined i.n • accordance with
this subparagraph for the preceding Annual • Period ;

For the purposes of this Agreement; the term.
"Consumer Price Index" shall mean the Revised Consumer
Price .Index for - All- urban Consumers (CPI-U), New York-
Northern'New Jersey-Long Island (NY-Ni-CT), All Items,
unadjusted-1982-1984-100 published by the Bureau of
Labor Statistics-of the - United States Department -of-
Labor:' In the event that: (a) the base .period .of 1982-
1984 for the Consumer , Price Index is at any time
here' after' . changed to any other ..period, then the . .
Consumer Price---index .for any -calendar month 'of December,
used for purposes of-this Agreement shall be recomputed
accordi.nglyp .. or'..{b) the Consumer Price . Index is not in
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publication at a time when its use is required
hereunder, then the Port Authority shall select and
apply a similarly comparable index in determining the
additional amounts payable pursuant to this
subparagraph (i) and pursuant to subparagraphs (ii) and
(iii), below.

(ii) For an'administrative and professional fee to
cover (1) customary accounting and legal services, (2)
administrative services, including any expenses associated
with a trustee providing the independent auditing of minutes
Of use by Carrier Users, and (3) other miscellaneous
expenses, including office expenses such as rent, computers
and other supplies:,

For the First Annual Period and the Second Annual
Period, the sum of Two Hundred Twenty-five Thousand
Dollars 'and No Cents ($225, 000.00) ; .'

For the Third Annual Period and each Annual Period
thereafter during the Initial Term, the sum set forth
above, plus an additional amount equal to the.greater
of : (x) the CPI. Adjustment Amount - or (y) - the CPI
Adjustment Amount determined in accordance with
subparagraph (i), above, for the preceding Annual
Period.

(iii)- For a replacement reserve:

For the First Annual Period and the Second Annual
Period, the sum of one Hundred Thousand Dollars and No
Cents ($100,000.00);

For the Third Annual Period and-each Annual Period
thereafter during the Initial Term, the sum set forth
above, plus an additional amount equal-to the greater
of: (x) the CPI Adjustment Amount or (y) the CPI
Adjustment Amount determined in accordance with
subparagraph (i), above, for the preceding Annual
Period. Any unexpended replacement reserve shall
constitute Gross Receipts during the'Annual Period in
which this Agreement expires or is sooner terminated.
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Uv) The annual amortization, over the Initial Term,
of amounts paid by the Permittee in connection with its
acquisition of rights of access and-use, as approved by the
Port Authority, pursuant to Section 6(b) of this Agreement.

(v) Amounts paid-by the Permittee in each Annual
Period for debt service (but not including debt service on
any "Non-Recurring Capital Amounts," as hereinafter
defined), provided however that in no event shall the total
amount of the principal of the debt on which the debt
service qualifies for a deduction under this-clause (v).
exceed the sum of Three Million Five Hundred Thousand
_0ollarg; and-No Cents ($3,500,000.00) and the interest rate
on such debt shall be not greater than twelve percent (12!k)
-per annum or such lower annual rate obtained by the
Permittee.

(vi)Amounts paid by the Permittee in each Annual
Period to unaffiliated third parties'(unless otherwise
consented to by the Port Authority) for engineering services
in connection with the Initial System Construction Work
(during the First and Second Annual Periods only), System
maintenance, monitoring, fiber optic carriage find insurance,
all to parties and under agreements approved by the Port
Authority.

. .(vii)	 For transaction costs associated with the
negotiation and.execution of this Agreement, for the First
Annual Period, only, the sum of one Million Dollars and No
7cents ($1,000,00o.00).'

In the event the expiration of the Initial Term or the
Renewal Term, as the case may be, shall occur on a day other than
last day of an Annual Period, the amounts to be deducted from
Gross Receipts in subparagraphs.(i), (ii), (iii) and (iv)', above,
shall be prorated on a daily basis.

%Adjusted Gross Receipts Fee Component"' shall mean:

.(I)-.For each Annual Period during the initial
Terms .Fifty Percent -(50%) -of.Adjusted.Gross Receipts.

(2) For the Fifteenth Annual Period (the Annual
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Period during which the Renewal Term occurs): Fifty-
three and one-half Percent (53.51) of Adjusted Gross
Receipts.

(3) For each Annual Period thereafter occurring
during the Renewal Term: Sixty Percent (60%, ) of
Adjusted Gross Receipts.

-Annual Period" shall mean one calendar year commencing
on January 1 and ending on December 31. The period from the
Commencement Date to the next occurring December 31 shall be the
First Annual Period and the next Annual Period from January 1 to
December'31 shall be the Second Annual Teriod and so forth..

"Gross Receipts" shall mean all monies .received or. .
receivable (unless and until any amount is deemed to be
uncollectible in accordance with generally accepted accounting
principles). by the Permittee for sales made. or services rendered
through the System including without limitation for the
transmission of communications signals originating on,.
terminating on or carried through, any portion of the System.
Gross Receipts shall include all revenues (but not debt incurred
by the Permittee) except for any sums collected and paid out for
any sales tax, direct excise tax or other similar tax or any
governmental or regulatory fees or any other pass'-through or
ancillary fees that the Permittee is required by law to collect
and upon ' whi.ch the Permittee derives no revenue or profit. Gross
Receipts shall not include Tower Gross Receipts or world Trade
Center Towers and Airports Gross Receipts, nor shall Gross
Receipts. include (a) "entrance fees" paid by Carrier Users in an
amount not to exceed . $500,000.00 per Carrier User, or (b) any
other non-recurring payments made by Carrier Users to the
Permittee that are (i) properly allocable, with-the concurrence
of the Port Authority, to the capital construction of portions of
-the system, (ii) are in addition to sums otherwise due to the
Permittee from the Carrier Users for the use of the system and
(iii),are expended by-the Permittee prior to the end of the
second Annual Period following the Annual Period in which such
payments are made- (such amounts being herein referred to as `"Non-
Recurring Capital Amounts."). - Any-such payments to the Permittee
not so expended by the Permittee-shall be deemed Gross Receipts
An -the Annual Period immediately following the expiration of such,
second Annual Period.'

-21-



"Gross Receipts Fee Component" shall mean:

(i)' For each Annual Period during the Initial Term:

(1) For the First Annual Period, the Second
Annual Period and'the Third Annual Period: Zero Percent
(0%) of Gross Receipts.

(2) For the Fourth Annual Period, the Fifth
Annual Period and the Sixth Annual Period: Fifteen
Percent (15;;)of Gross Receipts.

(3) For the Seventh Annual Period, the Eighth
Annual .Period and the Ninth Annual Period: Eighteen
Percent (18%-) of Gross Receipts.

(4). For the 'Tenth Annual Period, the Eleventh
Annual. Period, the Twelfth Annual Period. and -the
Thirteenth Annual Period: Twenty'Percent -(20%) of Gross
Receipts.

(5) For the Fourteenth Annual-Period, the
Fifteenth Annual Period., the Sixteenth Annual Period
and each Annual Period thereafter through the
expiration date of this Agreement, if -this Agreement is
not extended pursuant to-Section 34 below:-Twenty-five
Percent (25 1k) of . Gross , Receipts.

(ii) -For each Annual. Period . during the Renewal Term:

(1) For -the Sixteenth Annual Periods the
Seventeenth Annual Period and the Eighteenth Annual.
Period: Twenty-five Percent (25%) of, Gross Receipts.

'(2) For the Nineteenth Annual Period, the.
Twentieth Annual Period, the Twenty-first Annual
Period,-the Twenty-second Annual Period, the Twenty-
third Annual Period, the Twenty-fourth Annual Period,
the ..Twenty-fifth Annual Period, . the Twwenty-sixth Annual
Period and'each Annual Period thereafter.,through the
expiration date of .this Agreement: -Thirty Percent (305)
of Gross :Receipts.. .
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"Tower Gross Receipts" shall mean all monies received
or receivable (unless and until any amount is deemed to be
uncollectibie in accordance with generally accepted accounting
principles) by the Permittee for the mounting or use of antennas
which do not comprise any part of the System on Ancillary Towers
or existing towers. Tower Gross Receipts shall include all
revenues from the mounting or use of antennas as aforesaid except
for any sums collected and paid out for any sales tax, direct
excise tax, real estate tax, personal property tax or other
similar tax or any governmental or regulatory fees or any other
pass-through . or ancillary fees that the Permittee is required by
law to collect and upon which the Permittee derives no revenue or
profit. Tower Gross Receipts shall not include monies received
by the Permittee at any time in connection with antennas which
are installed on a tower • within thirty (34) days-after the
completion of construction of such'tower by the Permittee; monies
received in connection with such antennas shall 'instead be Gross
Receipts.

`World Trade Center Towers and Airports Gross Receipts"
shall mead all monies received or receivable in an Annual Period
(unless and until any amount is deemed to be uncollectible in
accordance with generally 'accepted " accounting principles) by the-
.Permittee for the use, by all specialized wireless
telecommunications service carriers offering telecommunications
:--services to- end user customers using mobile, portable or fixed
wireless devices in . offices and nearby.areas at the Port
Authority World Trade Center Towers and in the terminal's at the
Airports, of the in-building fiber optic backbone facility to be
installed by the Permittee, pursuant to the provisions of,
paragraph (d) of Section 2, in the World Trade Center Towers
(excluding the shopping concourse and PATH Station levels) and in
the terminals at the Airports. World Trade Center Towers and
Airports Gross Receipts shall include all revenues from the use
of-the in-building fiber optic backbone facility as aforesaid
except for any sums collected and paid.out for-any sales tax,
direct excise tax, real-estate tax, personal property tax or-
other similar tax or any governmental or regulatory fees or any.
other pass- through or-ancillary fees that the Permittee in
required by law to collect and upon which the Peri mittee derives
no revenue or profit . .
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"World Trade Center Towers and Airports Adjusted Gross
Receipts° shall mean, for each Annual Period, World Trade Center
Towers and Airports Gross _Receipts reduced by the sum of: M
Five Percent (5%) of World Trade Center Towers and Airports Gross
Receipts for such Annual Period (which represents an allowance
for administrative costs), (ii) the annual amortization, over the
remainder of the Initial Term, of capital expenditures not
financed by debt and made by the Permittee for the purposes set
forth in clause (iii), below, and (iii) the amounts of principal
and interest due and payable by the Permittee during such Annual
Period that are properly allocable to debt incurred by the
Permittee for the installation by the Permittee'- of an in-^bui lding
fiber-optic backbone facility in the World Trade Center Towers .
and in the terminals at the Airport', for-.use by all specialized
wireless telecommunications service carriers offering
telecommunications services to end-user customers using mobile,
portable or fixed wireless devices in offices and nearby areas at
the Port Authority World Trade Center . Towers (excluding the
shopping concourse and PATH Station levels) and in the terminals
at the Airports.

Section 6.	 Leases of Facilities

(a) The Permittee hereby acknowledges that certain of
the Facilities operated by the Port Authority. are'leased by the
Port Authority from third parties and'that the permission granted
hereunder with respect to any such Facility shall*in any event
terminate with the expiration or termination of the Port
Authority's lease for such Facility. The Port Authority has
delivered to-the Permittee true and-correct copies•of an
agreement with the City of New York for the lease of John F.
Kennedy International Airport and an agreement with the City of.
Newark for the lease of Newark International Airport.

(b) In the event the lease or other agreement pursuant
to which the Port Authority operates . one or mor-e'of the Port_
Authority . Facilities is terminated or expires, title. to and..
ownership of the' portion or portions -of -the system -located .at
such Port Authority Facility shall thereupon , ves.t: n the
Permittee without any further -act 'or deed by • the Permittee. 7 .-:,Upon

such termination or expiration, the Minimum .Fes shall be _
equitably abated. if the Port Authority reacquires a leasehold
interest in, a right to operate or manage, or title to or

24-



ownership of such Port Authority Facility after such termination
or expiration, and provided the System is then operable or can be
made operable by the Permittee within twelve (12) months after
such reacquisition, then this Agreement, and the Permittee's and
the Port Authority's rights and obligations thereunder, shall be
reinstated with respect to such Port Authority Facility for the
balance 'of the Term without any further action or deed by the
Permittee.

(c)	 (i) The Permittee hereby further acknowledges
that portions of the Facilities where system Operations may occur
are now or in the future may be under lease or permit from the
Port Authority to third parties for their occupancy-and use and
that the Permittee, by independent angement with such third
parties, shall use commercially reasonable efforts'.'to acquire the
right or rights of access and.use in such areas as are necessary
for System Operations in Instances in which such rights of access
and use are not reserved to the Port Authority under the terms of
such leases or permits, and as a component of such independent
arrangements, the Permittee must use commercially reasonable
efforts to arrange with such third parties for the supply to. the
Permittee of-the facilities, utilities and services it may
require for use in connection with System operations, including'
without limitation and without limiting the applicability of

:,Section 7, below, the installation of any telecommunications,
electrical or other wires,-conduits, ducts and pipes.

(ii) The Port Authority has .made and hereby makes
no representation or warranty as to the location, size, adequacy,
suitability or'avai.lability of any facilities,. utilities or
services to be used by the Permittee-in'the.exercise of its
privileges under this Agreement. To-the best of the, Port
Authority's knowledge as of the date of theexecution of this
Agreement, no material restrictions on the.Permittee's access-to
or use of those portions of the Port Authority Facilities where
the system is proposed to be installed by the Permittee, as
described in the Summary 'Basis of Design attached hereto as
Exhibit B, are contained in any lease or permit , from the Porte.
Authority to any third party except for the interior and the
exterior of'the passenger terminals at each Airport ( it being
understood and agreed that fdr % purposes , hereof , , the Port
Authority ' s laiowledge consists solely of. the actual knowledge
following due inquiry, of those.. •Port Authority employees having
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primary responsi,bili,ty for the implementation of the Port
Authority , s obligations under this Agreement). Upon the request
of the Permittee, the Port Authority will use commercially
reasonable efforts to -identify to the Permittee representatives
of third parties with whom the Permittee. may discuss independent
arrangements for the rights of access to and use of those
portions of the Port Authority Facilities where System Operations
may occur that are under lease or permit to such third parties.
The Port Authority will use commercially reasonable efforts to
assist the Permittee in the Permittee's efforts to obtain the
rights of access and use as described above, and in connection
therewith'and as an accommodation to the Permittee, will not
requi-re, and will use commercially reasonable efforts to ensure
that%such third parties will not require, the Permittee to pay
any fees or charges to such third parties as a condition to
obtaining such rights of access and use. The Port Authority
shall reimburse the Permittee for-any such fees or charges that
are reasonably paid by the Permittee following consultation with
the Port Authority.

(iii) In the event of the expiration or earlier
termination of any independent arrangement between the Permittee
and a third party providing for rights of access and use to those
portions of Port Authority . Facilities where System Operations may
occur, the privilege granted under this Agreement • shall be
suspended with respect to the areas covered by such independent
arrangement until a new independent arrangement can be
established and , the Minimum Fee shall be equitably adjusted. as
provided in section 5 I.W. in the event of any inconsistency
between the terms. of any such independent arrangement with .a
third -_party, as aforesaid, and the terms of this Agreement, the
terms.. • Df this Agreement shall control. The Port Authority shall
use commercially reasonable efforts to reserve to itself for the
benefit of the Permittee any right of access or use-under the
terms of any lease entered into with, or permit issued to, any
third party.

Section .7.	 Installatian-Wo

(a} -The Permittee shall .perform, .. at, its _ sole cost . and.
expense, all installation work required-to prepare.each.port..
Authority Facility where:the . Permittee is to conduct System
Operations for-the Permittee's operations, including, installing.
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all transmitters, receivers, cables and other equipment and the
construction of all associated improvements appurtenant to the
operation of the System, provided however that the Permittee
shall have no obligations with respect to the installation of
proprietary base station equipment for the exclusive use of.
individual Carrier Users, as provided in the Carrier Agreement
(the work described in this Section being hereinafter referred
to, separately with respect to each Port Authority Facility, as
the "Initial System Construction Work").

(b)	 (i) The Permittee shall be responsible at its
sole expense for retaining all architectural, engineering and
other technical consultants and .services as .-may.. be •directed by
the Port Authority and for developing,^complet,ing_and submitting
procedures for. the installation of all equipment=.and. the
construction of ' all improvements appurtenant.to the operation of
the System. Prior to retaining-any architect, professional
engineer or other- technical consultant in connection with the
Initial System Construction Work the name or names of said
architect, professional engineer or other technical consultant
shall be submitted to the Port Authority for its approval. The
Port Authority shall have the right to disapprove any architect,
professional engineer or other technical consultant who •may be
unacceptable to it: The Port Authority shall approve in advance
the Permittee's contract with each such architect; professional
engineer or other technical consultant. The Port Authority
hereby approves any retention by the Permittee of Andrew .
Corporation, ' RCC Consultants, LGC Wireless and Alien Telecom.

(ii) (1) Prior to the commencement-of-an y Initial
System Construction Work at ,..Any Port-Authority-Facility, the
Permittee shall: submit to the- Port Authority Lfor its.,. approval a
Tenant Alteration Application' (hereinafter; "Construction
Application" ),.in the form supplied by the Port Authority, and
containing such termg and conditions as the Port Authority may
include, , setting forth in detail by appropriate plans and
specifications the Initial System Construction Work the•Peraiittee
Proposes to perform at such Port Authority Facility and the
manner of and time periods for-performing such work. The data to
be supplied by the Permittee shall identify separately each of
the items constituting the initial System Construction Work and
shall describe in detail the improvements, fixtures, equipment,
and systems to be installed by the Permittee. The plans and
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specifications to be submitted by the Permittee shall be in
suff icient detail for a contractor to perform the Initial System
Construction Work and shall bear the seal of a qualified
architect or professional engineer who shall be responsible for
the administration of the Initial System Construction Work in
accordance with the Port Authority's requirements. The Permittee.
may subinit a single Construction Application for each Port
Authority Facility. Alternatively, the Permittee may submit one
or more separate Construction Applications comprising only a
portion of the Initial Systedt Construction Work at such Port
Authority Facility. All Construction Applications shall be
submitted in compliance with the requirements set forth above in
this; paragraph. Any Construction Application that covers less
than-an entire Port Authority Facility shall cover an integrated.
funct-.anal portion of the Initial System Construction Work at.
such Port Authority Facility which, when complete, will function
to provide service to Carrier Users and the public without being
dependent on any-other portion of the Xnitial Bystem Construction
Work not yet completed. 'The Permittee may submit a Construction
Application covering a portion of the initial. System Construction
Work which the Port Authority shall have. approved by prior
written notice to the Permittee as eligible for inclusion in a
separate Construction Application. In connection with -the -review
by the Port Authority of the Permittee t s submissions under this
Section, the Permittee shall submit to the Port Authority, at the
Port Authority's request, such additional data, detail or
information as the Port Authority may require for such review.
Following the Port Authority's receipt of the Permittee's
Construction Application, the Port Authority shall give its
written approval or rejection thereof, or"shall request such
modifications thereto as the Port Authority may find necessary or
appropriate. The Permittee shall not engage any contractor or
permit the use of any subcontractor unless and until each such
contractor or subcontractor, and the contract such contractor or
subcontractor is operating 'under, have been approved by the Port
Authority. The Permittee shall include in any such contract or
subcontract. such provisions as are -required pursuant to the
Provisions of this Agreement and the Construction Application
approved-by the Port Authority, including, without limitation
thereto, provisions regarding labor harmony. The Permittee has
engaged Andrew Corporation and LGC Wireless Inc. as its
contractors, and the Port Authority-hereby approves such
engagement. The Port Authority hereby approves for reteata_on by
such contractors, ad subcontractors, the following firms: None
Listed).
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(2) The Port Authority shall review each
Construction Application and all plans and specifications
submitted by the Permittee therewith and will furnish its
comments regarding the same to the Permittee-withi.n twenty (20)
business days after its receipt thereof. The Port Authority will
review and comment on any corrected, modified or amended plans
and specifications resubmitted to the Port Authority by the
Permittee within fifteen (15) business days after receipt of any
such resubmission. The total of the . number of business days
actually required by the Port Authority for the review of all
submissions and resubmissions of the Permittee's construction.
Applications and plans and specifications for the initial System
Construction Work and the total of-the-number of-business days
allocated in the first two sentences.of this paragraph to each
separate Construction Application computed for all such reviews
of the Permittee's submissions and resubmissions of all
Construction Applications and plans and specifications for the
Initial System Construction Work shall be separately ascertained

rand each of such total number of business days shall be used in
determining whether the Permittee is entitled to a credit against
its payment obligations.under this Agreement, as provided for in
'subparagraph (g) (iii) , ' below.

(iii)	 (1) The Permittee hereby assumes the
riS.k of loss or damage to all of the Initial System Construction
Work prior to the completion thereof and the risk of loss or
damage.to all property of the Port Authority, its lessees and
perrmi.ttees arising out . of or in connection with the Initial
System Construction Work. In the event'of- any .such,loss or
damage, the Permittee shall ••-forthwith.-repair, replace and make
good the Initial System Construct ion'Work-and--the-pro perty of the
Port Authority, its lessees and permittees-. The 'Permittee shall,
and shall.require each of its contractors to indemnify the Port
Authority and its Commissioners, officers; agents and'employees
from and against all;' claims -and demands, just or unjust, by third
persons (including the Commissioners, officers, agents and
employees of the -Port Authority) against the Port Authority and
its Commissioners, officers, agents and employees, arising or
alleged to arise out of the performance of the Initial System
Construction Work or based upon any of the risks assumed by the
Permittee in ' this Agreement or any breach hereof, and for all
loss and expense incurred by it and by theta in the defense,
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settlement or satisfaction thereof, including without limitation
thereto, claims and demands for death, for personal injury or for
property damage, direct or consequential, whether they arise from
acts or omissions of the Permittee, any contractors of the
Permittee, the Port Authority, third persons, or from acts of God
or the public enemy, or otherwise, excepting only claims and
demands which result solely from the gross negligence or willful
misconduct of the Port Authority subsequent to commencement of
the Initial System Construction Work; provided however, the
Permitted shall not be required to indemnify the Port Authority
where indemnity would be precluded-by Section 5-322.1 of the
General Obligations Law of the State of New York. The Permittee
shall,-cause each such contractor and subcontractor to obtain and'
maintain in force such insurance coverage and performance bonds
as the-Port Authority may specify, including, without limitation,
a contractual liability endorsement to cover the indemnity
obligations assumed by the Permittee pursuant to the provisions
of this Section_

(2) If so directed, the Permittee shall
at its own expense defend any suit based upon any claim or demand
described in subparagraph (1) above (even if ,such suit, claim-or
demand is groundless, false or fraudulent), and in handling such
it shall not, without obtaining express advance_ permission from
the General-counsel of the Port Authority, raise any defense
involving in any way the jurisdiction of the tribunal over the
person of the Port Authority, the immunity of the Port Authority,
its Commissioners,-officers, agents or employees, the
governmental nature of the Port "Authority or the provision of . any
statutes respecting suits against the Port Authority. The
Permit-tee shall not be liable for any fees and expenses of
separate.: . counsel representing the Port Authority, other than the
reasonable costs of investigation. The Permitted shall not be
liable for any settlement of any action, proceeding or suit.,
which settlement is effected by the Port.Authori.ty without the.
prior written consent of the Permittee, which shall not be
unreasonably withheld. If the Permittee shall not grant its
consent as provided above, such action, proceeding or suit shall
thereafter be defended by the Permittee, . at its sole cost and
expense, subject to-the limitations set forth above_ . in this
subparagraph (2).
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(iv) The Initial System Construction Work shall
be performed by the Permittee in accordance with the Construction
Application and final plans and specifications approved by the
Port Authority, shall be subject to inspection by the Port
Authority during the progress of the initial System Construction
Work and 'after the completion thereof, and the Permittee shall
upon direction . from the Port Authority to do so, stop the
performance of any portion of the Initial System Construction
Work which is not being performed in accordance with the above
and redo or replace at its own expense any Initial System
Construction Work not done in accordance therewith. •The
Permittee shall also supply -the Port Authority-with %as-built"
drawings in such form and number as are reasonably: requested by
the Port Authority and the Permittee .;shall.-keep-said drawings
current during. the Term. No changes or modifications to any
Initial System Construction Work shall be made without the prior'
consent of the Port Authority.

(v) Any dispute between the Port Authority and
the Permittee regarding whether or not any Construction
Application submitted by the Permittee should be . approved by the
Port Authority, shall be handled pursuant to Section 26 of this
Agreement.

(vi) The Permittee shall pay or cause to be paid
all claims lawfully made against it by its contractors,
subcontractors, material suppliers and workers, and all claims
lawfully made against it by other third persons arising out of or
in connection with or because of the performance of the Initial
System Construction Work, and..shall.cause its Contractor's and
subcontractors to pay all. such claims lawfully . made against them,
provided, however, that nothi.ng:..herein. -contained shall be
construed to limit the right of the Permit tee'-to , cont est any
claim of a contractor, subcontractor, material supplier or worker
or other person and no such claim.-shall be considered , to be an
obligation of the Permittee within the meaning of this Section
unless and until the'same shall have been finally adjudicated.
The Permittee shall use-commercially reasonable efforts to.
resolve any such claims and shall keep the Port . Authority fully
informed 'of its'actions with respect thereto. Without limiting
the ' generality of the foregoing, -all of -the • Permittee' s
construction contracts shall provide as follows: 'A lf (1) the
Contractor fails to perform any of its obligations under this
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Contract, including its obligation to pay any claims lawfully
made against it by any material supplier, subcontractor, worker
or any other third person which arises out of or in connection
with the performance of this Contract, (2) any claim (just or
unjust) which 'arises out of or in connection with this Contract
is made against the Permittee, or (3) any subcontractor under
this Contract fails to pay any claims lawfully made against it by
any material supplier, subcontractor, worker or any other third
person which arise out of or in connection with this Contract or
if in the Permittee's opinion any of the aforesaid contingencies
is likely to arise, then the Permittee shall have • the right, in
its discretion, to withhold out of any payment (final or
otherwise and even though such payments have already been
certified -as due) such sums as the Permittee may deem ample to
protect it against delay or loss or to assume the payment of just
claims of third persons, and to apply such sums as the Permittee
may deem proper to ' secure such protection or to satisfy such
claims. - All sums so applied shall be deducted from the
Contractor's compensation. omission by the Permittee to withhold
out. of any payment, final or otherwise, .a sum for any of the
above contingencies, even though such contingency has occurred at
the time of payment, shall not be deemed to indicate that.the
Permittee does not intend to exercise its right witir respect to
such contingency. Neither the above provisions for the rights of
the Permittee to withhold and apply monies nor any exercise or
attempted exercise of, or omission to exercise, such right by-the-
Permittee shall create any obligation of any kind to such
material suppliers•, subcontractors, workers or . other third
persons. Until actual payment is. made to the Contractor, its'
right to any amount to be paid under this Contract (even though
such.p' ayments have already been certified as due) shall be
.subordinate to-the rights -of the Permittee under this provision."

(c)- (i) The Permittee shall not commence any Initial
System Construction Work prior to the Commencement Date and until
the Construction Application and plans and specifications •
covering such work, have been finally approved by the-Port.-
Authority: The Permittee recognizes that • its,obligation to pay
fees, including, wi.tho_ut limitation, the Minimum Fee, provided.,
for in this Agreement shall commence-on the Commencement Date.•
even though the'Initial System Construction Work has not yet•.:then
been . commenced or completed..
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(ii) -Construction Application(s) for the Initial
System 'ConstructionWork at each of the Holland and Lincoln
tunnels shall be submitted to the Port Authority within sixty
(60) days following execution of this Agreement. Construction
Applications) for the Initial System Construction Work at each
Of John F. Kennedy International Airport, LaGuardia Airport and
Newark international Airport shall be submitted to the Port
Authority within twelve (12) months following execution of.this
Agreement. The Permi.ttee shall commence the performance of the
Initial System Construction Work at each Basic Port Authority
Facility within thirty (30) days following the approval of the
Construction Application with respect..to -each such Basic Port
Authority Facility and shall . :diligently --pursue the completion of
such Initial system Construction Work. The._ Initial•-:System
Construction Work at the Basic Port Authority -Facilities shall be
completed as. follows (subject to extension for causes or
conditions beyond the control of the Permittee)- (A) with respect
to the Holland and Lincoln tunnels, the Initial System
Construction Work shall be completed within six'(6) months
following execution of this Agreement, (B) with respect to John
F. Kennedy International Airport, LaGuardia Airport and Newark
International Airport, the Initial System Construction Work shall
be completed within eighteen (18) months following execution of
this Agreement, subject to the Permittee , a inability to obtain
:such access to the Basic Port Authority Facilities as is
,. ,necessary to perform the Basic Port Authority Facilities
Construction Work and to major airport terminal construction
plans, and (C) with respect to construction work performed at any
Additional Port Authority Facilities, within two {2} years -
following a bona fide commitment by one Cellular Carrier User and
one PCs Carrier User-with, reaV4ett to :any such Additional Port
Authority Facility, provided: however 'that.-the- .:Permittee. shall
install the System in all or part of PATH's subterranean or
enclosed rail transit tubes (as distinguished from its rail
transit lines running in open areas at ground level and all
portions of its passenger stations) within two (2) years
following the date when one or more Carrier Users: (1) have
requested to use the System in all or part of the .aforesai.d. PATH
facilities and (ii) have agreed to pay or provide. for :the 'payment
of all of the costs of constructing the System in.- all or the
portion of the aforesaid PATH facilities in.4hich the System:is
to be constructed, such -installation obligation to. pertain only
to that 'part of the PATH facilities requested by: such Carrier
Users.
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(d) The Permittee shall be solely responsible for the
plans and specifications used by it and for the adequacy or
sufficiency of such plans and specifications, and all the
improvements, fixtures, and equipment depicted thereon or covered
thereby, -regardless of the consent thereto or approval thereof by
the Port Authority or the incorporation therein of any Port
Authority requi.rementB or recommendations. Nothing contained in
any approval hereunder shall, constitute a determination or
indication by the Port Authority that the Permittee has complied
with the applicable governmental rules, ordinances, enactments,
resolutions, rules and orders, including but not limited to,
those of the City of New York or the City of Newark which may
pertain 'to the work to be performed. -The Port Authority shall
have-no obligation or liability in 'connection with the
performance of any of the Initial System Construction Work or for
the contracts for the performance thereof entered into by the
Permittee. The Permittee hereby releases and discharges the Port
Authority, its Commissioners, officers, representatives and
employees of and from any and.all liability, claims for damages
or• losses of any kind, whether legal - .or , equitable, or from any
action or cause of action arising. out of_ or in-connection with
the performance of any of the Initial System Construction Work
pursuant to the contracts between the Permittee and its
contractors except for any of the foregoing caused solely by the
gross negligence or willful misconduct of the Port. Authority.
The Permittee shall use commercially reasonable efforts to make
arrangements for the . extension of all warranties extended or
available-to the Ple mittee in connection with the aforesaid work
to the Port Authority as well.

A—	 (e) As between the Permittee and the Port Authority,
the - liort Authority shall be and remain responsible for the clean-
up, removal and disposal, response or remediation of any and'alll
Hazardous Substances which were not placed at a Port Authority
Facili.ty'by. the Permittee or its officers, employees, guests,
invitees and other representatives which could subject any Person
to liability for costs-of cleanup, removal, response or
remediation under any Environmental Laws; provided however, the
Port,., Authority shall have the right to , direct the Fermittee to
alter°the location-of any Initial System Construction Work or
otherwise modify.-the- plans.' and specifications for any Initial
System : Construction Work in order to investigate the need for any
clean-up, xemoval and disposal, :response or remediation. The
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Permittee shall consult with the Port-Authority prior to
preparing its plans and specifications to minimize any
disturbance to any Hazardous Substance.

(ii)The Permittee shall promptly advise the Port
Authority of any environmental findings by the Permittee during
the performance of the Initial System Construction Work which
suggest that any Hazardous Substance has been or may be disturbed
by the performance of ' the Initial System Construction Work. The
Port Authority shall have the right to direct the Permittee to
stop the performance of the Initial System Construction Work at
any location where it is reasonably expected such work will
disturb any. Hazardous Substance_. .The. -Port..Authority shall
thereafter promptly commence.-the performance of any;-appropriate
environmental testing at such location... The,Port-,Authority and
the Permittee shall promptly discues-appropriate modifications to
the Initial-System Construction Work as provided in subparagraph
(i), above.

(iii) As between'the Permittee and the Port
Authority, the Permittee shall be responsible for the clean-up,
removal and disposal, response or remediation of any and all

.,Hazardous  Substances which could subject any Person . to.. liability--- -- - _ -
for costs of clean-up, , removal, response or remediation under any
Environmental Laws and which arise out of or result from (1) the
use or occupancy'of the System by the Permittee or its officers;
employees, guests, invitees, contractors and other
representatives, or (2) . any acts or omissions of the Permittee or
any of the aforesaid in connection with the Systems provided that
the Permittee shall not be responsible - tinder this subparagraph
(iii) with respect to any Hazardous Substances to the extent the
Port Authority is responsible-_for..such..Hazardous . Substances under
subparagraph (i) above.

(f) The Permittee understands that there may be-other
communications,and-utility lines and conduits located on or under
Portions of one or more Port Authority Facilities where the
Permittee will operate.-the System. The Port Authority wild.use
commercially reasonable efforts to'make available_to the
Permittee its rgeords - to the extent 'the . same ; are available in An
effort to identify to the Permittee the..location . ,of such
communication and utility' ,lines which may interfere with-the..
Initial System-Construction Work proposed by . the Permittee. - The
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Port Authority hereby disclaims any warranty or representation to
the Permittee that such records are accurate. The Permittee
agrees to design the Initial System Construction Work so as to
eliminate-or minimize the need for relocation of any such
communications and utility lines. If such design cannot be
performed in accordance with Prudent Engineering and Operating
Practice, the Permittee shall relocate and reinstall such
communications and utility lines and conduits as necessary in
connection with the Initial System Construction Work and restore
all affected areas in accordance with all the terms and-
provisions of this Section.

(g)	 (i) Upon completion of the initial System
Construction Work at each Port Authority Facility, the Permittee
shah supply the Port Authority with a certificate signed by a
responsible officer of the Permittee and by the architect or
engineer who sealed the Permittee's plans pursuant to the
Provisions of this Section, certifying that all of the Initial
System Construction Work has - been 'performed in accordance with
the approved plans and specifications covering such work, in
accordance with the provisions of this Agreement ' and in
compliance with all applicable laws, ordinances, governmental
rules, regulations and orders." The Port Authority will inspect
the Initial system Construction Work at such Port Authority
Facility and if the same has been completed as certified by the
Permittee and ' the Permittee's architect or engineer, the Port
Authority shall deliver a certificate to such effect to the
Permittee within twenty (20) business days following:the Port
Authority's receipt of such certification, subject to the
condition that all risks thereafter with respect to the
construction and installation of the Initial System "Construction
Wor)C nd any liability therefor for negligence or other reason
shall be borne by the Permittee. The Permittee shall not use or
Permit the use of the Initial. System Construction Work fox the
purposes set forth in this Agreement until such certificate'is
-received from Port.Authority.

(ii) 'The Permittee may wish to utilize a portion
or portions of the System at-a Port 'Authority Facility prior to
the issuance`'by the Port - Author_ity of the certificate referred to
in subparagraph `(i)-'above.' In addition to, and-without affecting
the obligations-of the Permittee under 'the aforesaid
subparagraph, when a portion ofthe" Initial' System . Construction
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Work at a Port Authority Facility covered by a Construction
Application pursuant to subparagraph (b)(iii), above, is
substantially completed and is properly usable, the Permittee may
advise the Port Authority to such effect and may deliver to the
Port Authority a certificate of an authorized officer of the
Permittee and of the Permittee's architect or engineer certifying
that such portion of the Initial System-Construction Work at a
Port Authority Facility has been constructed strictly in
accordance with the approved plans and specifications and the
provisions of this Agreement and in compliance with all
applicable laws, ordinances and governmental rules, regulations
and orders and specifying that such portion of the Initial System
Construction work at such Port Authority Facility can be properly
used and that the Permittee desires such use-even though the
Initial system Construction Work has not been completed.
Thereafter, said portion of -the Initial System Construction Work
will be inspected by the Port Authority and if the same has been
completed as.specif ied by the Permittee, the Port Authority will,
within fifteen (15) business days following its receipt of the
certificates of the Permittee and the.Permittee`s architect or
engineer, deliver a certificate of -the Fort Authority to the
Permittee with respect to each such portion of the Initial System
Construction Work permitting the use of such portion of the
System for the purposes set forth in this Agreement, subject to

..the condition that all risks thereafter in connection with the
construction and installation of the same and any liability
therefor for negligence or other reason shall be borne by the
Permittee.

.(iii)	 The total number of business days
actually required by the Port Authority for the inspection of the
completed In 	 System Construction Work at each Port Authority
Facility and the . delivery of its certificate, as described in
subparagraphs (g)(i) and (g)(ii), above, , shall be added to the
total number of business days actually required by the Port
Authority for..the review of all submissions and resubmissions of
all Construction Applications and plans and specifications as
ascertained in accordance with the provisions of subparagraph
(b)(ii)(2) of this Section 7. The total number of business days
allocated to all reviews of the P,ermi.ttee , s submissions and
resubmission of all Construction Applications and plans and
specifications shall be added to the twenty (20) business days
provided for all the Port Authority's inspections of the
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completed Initial system construction work-and the delivery of
its certificate. "In the event the total number of business days
actually required by the Port Authority for all of the review,
inspection and certification obligations described in
subparagraphs -(b) (ii) (2 .) and (g) (i) and (g) (ii), above, exceeds
the total number of business days allocated for the performance
of all such obligations, then the Permittee shall be entitled to
a credit against its payment obligations next becoming due under
this Agreement at the rate of. Three Thousand Five Hundred Dollars
and No cents ($3,500.00) for each such excess business day.'-,

(iv) The determination provided for in
subparagraph (g) (iii), above, shall be made once, only, effective
as of the fifth anniversary of the date ' of execution of -thins
Agreement, and delays thereafter occurring shall not be taken
into connsideration.in ' making such.determinAt4on.

(h) Except as otherwise provided in the Carrier
Agreement, with respect to equipment owned by Carrier Users,
title to all fixtures and equipment (as defined in the NYLTCC)
forming a part of the System shall immediately vest 'in the Port
Authority upon the first to occur of affixation to any Port
Authority Facility or the first use of such items in System
Operations. The Permittee shall have the right to install
replacements for, and to modify or repair, any or • all of the-
foregoing fixtures and equipment forming a part of .the System.
Title to such replacements shall vest in the Port Authority.in
the manner provided above. Title to the fixtures and equipment"
so replaced shall pass to the Permittee. Title to System
software licenses, equipment 'warranties and service contracts, to
the extent the terms under which-the Permittee has obtained: the
same permit title therein to be transferred to the.Port
Authority, shall vest in the Port Authority upon the execution
thereof or at the first possible time thereafter as title thereto
may vest in the Port Authority. , Title to all other assets
forming a part of the System,. including all intangible assets,
shall remain vested in the Permittee. The Permittee shall
promptly execute and deliver bills of-sale and all other
documents necessary or convenient in order to evidence the
-tranrlsfer of title to the Port . Authority. of all the . items
mentioned in this paragraph. - -The Port-Authority hereby:grants•to
the Permittee an exclusive right to use all parts. ofI the :system.
to which title- is -being conveyed to the . Pont Authority pursuant:
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to this paragraph, which use shall be in the manner permitted by
this Agreement. This right to use shall commence upon the
vesting'of title to the Port Authority as hereinabove provided
and shall continue throughout the Term.

(i) Without limiting any of the terms and conditions
of this Agreement, the Permittee understands and agrees that it
shah, put into effect prior to the commencement of any Initial
System Construction Work (i) an affirmative action program and
Minority Business Enterprise (*MBE-) program and (ii) a Women-
owned Business Enterprise ("WBE") program in accordance with the
provisions of Schedule E, attached hereto and hereby made a part
heredf-. The provisions of said Schedule E shall be applicable to
the Ptrmittee'a contractor or contractors and any subcontractors
at any tier of construction as well as 'the Permittee and'the
Permittee shall include the provisions of said Schedule 8 within
all of its construction contracts so as to make said provisions
and undertakings the direct obligation of the Permittee's
contractor or contractors and any subcontractors at any tier of
construction. The Permittee shall and shall require its
contractor or contractors and any subcontractors at any tier of
construction to furnish to the Port Authority such data,
including but not limited to, compliance reports relating • to the
operation and implementation-of the affirmative- action MBE and
WBE programs called for hereunder as the Port Authority may
request at any time and from time to time regarding the
affirmative action, MBE and WEE programs of the Permittee and its
contractor or contractors and subcontractors at any tier of
construction, and the Permittee shall and shall also require that
its contractor or contractors and any subcontractors at any tier
of construction make and put into effect such modifications _and
addita:ons thereto as may be directed by the Port Authority
pursuant tb'the provisions hereof and said Schedule E to'
ef£ actuate , the goals of the affirmative action,. MBE and WBE
programs.

Section S. initial System CaRital Cost

Within ' thirty (30) days following the end of each.,
calendar quarter during which -any. part of the pe3rformance . of. the
Permittee's Initial system construction Work as set :forth in
Section -:7 of this Agreement shall. have occurred,- the-Permittee
shall submit a certificate certified by a--responsible fiscal.
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officer of the Permittee in the format specified by the Port
Authority setting forth in reasonable detail amounts actually
paid by the Permittee to independent contractors and amounts
properly allocated by Port Authority Facility in accordance with
such additional categories as may be established by the Port
Authority from time to time-by notice to the Permittee and having
attached thereto-reproduction copies of invoices of third parties
(the total of such amounts, with respect to each Port Authority
Facility, is hereinafter referred to as the "Initial System
Capital Cost .) The Permittee shall also furnish to the Port
Authority such further information with.respect to expenditures
related to the Permittee's Initial'System Construction Work as
the Port Authority may require which shall be -given on such
forms, if any, as may be adopted by t'he.Port Authority.

Section 9.	 Govercxmental Recmirements

(a) The Permittee shall procure from all . Governmental
Authorities having jurisdiction over the operations of the
Permittee all licenses, certificates ., permits or other
authorization which may be 'necessary for the conduct of its
operations. The Port Authority shall use commercially reasonable
efforts to assist. the Permittee in fulfilling such obligation and
shall cooperate with the Permittee in obtaining all approvals
that may be required to be obtained by the Permittee from the
Federal Aviation Administration to operate and maintain the
System at the.Airports.

(b)- The Permittee. shall pay all taxes, license,
certification, permit and examination. fees and - excises which may
be assessed, levied,' exacted or imposed by -a Governmental
Authority on its property, or . operation hereunder or. on the gross
.receipts or income therefrom, and shall make all-..applications,
reports and returns required in connection therewith. If any
bond or other undertaking shall be required by any Governmental
Authority in connection with the operation of the System, the
Permittee shall furnish the same.and pay all other expenses in.
connection therewith. -The Port Authority shall' not - itself impose
on-the Permittee any taxes or license., certification, permit or
examination fees or charges.

(G) The Permittee shall promptly observe, comply with
and execute, at, its sole cost and expense, the provisions of any
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Laws which may pertain or apply to the installation, operation
and maintenance of the System or which would be applicable if the
Port Authority were a private corporation (including, without
limitation, any Laws relating to electromagnetic radiation) and,
subject to the provisions of this Agreement, shall make any and
all non-structural improvements, alterations or repairs that may
be required at any time hereinafter by any such Laws. Subject to
the provisions of Section 12, any structural repairs or
replacements shall be made or done by the Port Authority at its
expense; provided however, that if such structural repairs would
not be necessary except for the installation of the System, such
structural repairs shall be made at the expense of the Permittee,
the Bost thereof to be determined on statements rendered by the
Port . Authority to the Permittee and the sum so determined to be
paid to the Port Authority by the Permittee.

(d) if any Laws which relate to the physical health or
safety of persons, including, without limitation, any Laws
relating-to electromagnetic radiation (which the Permittee
acknowledges in all instances relate to the phyaical health or
safety of persons),- shall . be enacted, trade, given or promulgated,
causing or requiring alterations or changes (i) in the System, or
limitations on the use thereof, or (ii) in any Port Authority
Facility, when the necessity therefor shall be due to an act,
omission or violation on the part of the Permittee or any Carrier
User, then, in any such event, after consulting with and
obtaining the consent of the Port Authority, the Permittee shall
expeditiously perform the work or take any action necessary to
effect such alterations, changes or limitations, at the cost and
expense of the'Permittee.

(e) The-obligation of the Permittee to comply with
governmental requirements is not to be construed as a submission
by the Port Authority to the application-to itself of such
requirements or any.of them.

Section 10.	 frohib.ited Acts

The Permittee shall not: M do or permit to be.done
anything which, in the opinion of- the , Port Authority, acting . in a
non-arbitrary and non-capricious manner, may be or become
dangerous or injurious to . any . portion'of'any port Authority.
Facility, or to the traveling public or any other persons, or may

-41-



interfere with the operations of any persons lawfully using any
portion of any Port Authority Facility or any other property of
the Port Authority; (ii) do or permit to be done any act or thing
at any Port Authority Facility which will invalidate or conflict
with any insurance policies-covering such Port Authority Facility
or any part .thereof or which, in the non-arbitrary and non-
caprici6us opinion of-the Port Authority, may constitute an
extra-hazardous condition, so as to increase the risks normally
attendant upon the operations contemplated by Section 2 hereof
and the Permittee shall promptly observe, comply with and execute
at its sole cost and expense the provisions of, any'and all
present and future rules and regulations,-requirements, orders.'
and directions of the New York Board of Fire Underwriters, the
New York Fire Insurance Exchange, the National Board , of Fire
Underwriters, the Fire Insurance Rating organization of New
Jersey and any other board.or organization exercising or which
may exercise similar functions, which may-pertain or apply to the
operations of the Permittee at any Port Authority Facility
including without limitation, and subject , to and in accordance
with the provisions of this Agreement, the making of any and all
improvements, alterations or repairs at such Port Authority
Facility that may be required at any time hereafter by any such
present or future rule, regulation, " requirement,. order or
-direction, and if by-reason of any failure on the part of the
Permittee to comply with the provisions of.this Section, any

.:insurance rate at'-any Port Authority Facility, shall at any time
be higher than it otherwise would be, then the Permittee shall
pay to the Port Authority on ' demand that part of all insurance
premiums paid by , the Port Authority which shall have been charged
because of such violation or failure by the Permittee; (iii.) use
the System in any manner which will, in the n6n-arbitrary and
non-capricious opinion of the Port Authority, endanger, hamper or
be harmful to the operation of any Port Authority Facility,
including any operation of L the signals, communication facilities
and other appurtenant equipment.of'the Port. Authority- Upon
notice to the Permittee by the Port Authority that any of its
operations interferes with the operations of any Port Authority
Facility, the Permittee shall-forthwith cease such . operations or
otherwise cure such interference,.

Section 11. Maintenance.-and- Repair

(a) Without limiting or ,affecting any other term, or
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provision of this Agreement, the Permittee shall be solely
responsible for the design, adequacy and operation of all
utility, mechanical, electrical, communications and other systems
comprising the System and shall do all preventive maintenance and
make all repairs, replacements, rebuilding (ordinary or
extraordinary, structural or non-structural) and painting
necessary to keep such systems and all . other improvements,
additions., fixtures, finishes, decorations and equipment made or
installed - by the Permittee (whether the same involves structural
or non-structural work) in the condition they were in when made
or installed except for reasonable wear which does not adversely
affect the functioning of the System or the efficient or proper
utilization of any part of . any Port Authority Facility, provided
however that any such maintenance,'repairs-, replacements,
rebuilding, or painting necessitated by a casualty shall be
governed solely by the provisions of Section 12 of this
Agreement.

(b) As between. the. Permittee and the Port Authority,
responsibility for the clean-up, removal and disposal, response
or remediation of any Hazardous ,Substances discovered by the
Permittee at a Port-Authority Facility during the course of
performing its maintenance and repair obligations pursuant to
this Section subsequent to the completion of the Initial System
Construction work shall be determined in -accordance with the.
provisions - of paragraph (e) of Section 7 of this Agreement. The
Permittee shall promptly comply with the provisions of
subparagraph (e)(ii) of said Section 7-in the event that during
the performance of its maintenance and repair obligations at a.
Port Authority Facility pursuant to this Section it discovers or
hass-riason to suspect the presence of any Hazardous Substance.

(c) The Permittee shall be liable for the cost of
repairing, replacing., rebuilding, and painting all or any part of
any Port Authority Facility, including but not limited to Port
Authority property located at such Port" Authority Facility, -which
may be'damaged or destroyed by the acts or*omissions of the
Permittee, any Carrier User or the officers, employees, agents,
representatives, contractors, or invitees of 4Ehe Permittee . or any
Carrier User. The Permittee shall expeditiously effectuate any
such repairs to the property-of the , Port. Authority the - Permittee
is required to undertake hereunder, at the direction of the Port
Authority-and in accordance with all the requirements and
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procedures of this Agreement.

td) The Permittee shall have a right of access to and
through each Port Authority Facility where any portion of the
System is installed, subject to whatever limitations may be
imposed upon the Port Authority in any lease, permit or other
agreement entered into with any lessee, permittee or other
occupant at such Port Authority Facility, for the purpose of
inspecting, repairing and maintaining the Permittee's cables,
wires, connections and equipment, provided however that, except.
in cases of emergency, such inspecting, repairing and maintaining
shall be performed by the Permittee and its agents or employees
only under the supervision or with the consent of a duly
authorized representative of the Port Authority and any other'
affected lessee, permittee or other occupant unless otherwise
approved by'the Port Authority and any such affected lessee,
permittee -or other occupant and only at such times and in such
manner, as will not unreasonably interfere with the operation of
the Port Authority Facility. Where consistent with the regular.
operating schedules of Port Authority Facilities in which the
System is installed, the Permittee may have access to such Port
Authority Facilities on a twenty-four (24)-hour per day, three
hundred sixty-five (365)-day per year basis. Such inspection,
repair and maintenance work performed by the_Permittee shall be
at all times subject to the rules and regulations *of the Port
Authority including those ,governing - access to and security
measures at such Port Authority Facility. The'Permittee shall
give the Manager of the. Port Authority Facility at least three'
(3) . days' advance notice of its intention - to perform-any
inspection, maintenance, or repair work,-except in cases of
emergency.. ^. --. "Such notice shall be given to the 'Maiiaiger of the Port
Authority Facility in the manner reasonably - specified from time-
to-time by such Facility Manager. in:the exercise of its rights
of access to a Port Authority . Facility at which-tolls are
charged,-- the Permittee shall not be . re' uired to- pay tolls at such
Port Authority Facility..

(e) To the extent consisteat - with..its other
priorities, the Port Authority. will respond in a commercially
reasonable-manner to reasonable requests made by the Permittee
for assistance-in performing the .permittee I a . maintenance and
repair obligations. Such •requests' shall be made in writing to
the Manager of th 'Facility.
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Section 12.	 Casualty

(a) in the event that, as a result of any casualty,
the System or any other part of any one or more Port Authority
Facilities is damaged so as to render the System inoperable at
such Port Authority Facility or Facilities, then the Port
Authority shall advise the Permittee within twenty (20) days
after the occurrence of such casualty of the anticipated time
necessary to complete the repairs and rebuilding of the Port
Authority Facility in question, and-

(i) if the Port Authority, acting in good faith,
finds that the necessary repairs or. rebuilding can be
completed within ninety (90) days after -the occurrence
of the damage, the-Port Authority shall repair or
rebuild with due diligence .to a condition substantially
equivalent to the-condition existing immediately prior
to.the fire or other casualty, and subject to the
provisions of paragraph (e) of this Section 12-, the
Minimum Fee payable under this Agreement'shAll be
equitably abated only for the period from-the
occurrence of the damage to the earlier of: (i) ten
(10) days after the date of completion of the repairs
or rebuilding, or (ii) the resumption of System
operations by the Permittee in the'Port Authority
Facility in question, or the damaged. portion thereof,
as the .case may be;

(i.i)-if the Port . Authority, acting in good faith;
finds that such repairs and rebuilding cannot be
completed within ninety (90) days after the occurrence
of the damage, then the Port Authority shall at its
option: W .proceed with due diligence to repair or to
rebuild the Port Authority Facility in question to a.
condition substantially equivalent to the condition
existing immediately prior to the fire or other
casualty, in which case the Minimum . Fee payable under
this Agreement shall be equitably abated only for the
period from the occurrence of the damage to'the.earlier
of-. (x)- ten (10) days after .the completion of the
repairs or rebuilding or (y) the resumption of System.
Operations by.the-Permittee in the Port Authority.
Facility in question, or the damaged.. portion thereof,
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as the case may be or (2) terminate this Agreement only
with respect to the Port Authority Facility in
question, with the same force and effect as if the
effective date of termination were the original
expiration date provided in this Agreement, except as
provided in paragraph (c), below.

(b) In the event a Port Authority Facility is damaged
by fire or other casualty under the circumstances described under
.subparagraph (a)(ii), above, and provided the Port Authority has
not elected to terminate this Agreement with respect to such Port
Authority Facility as provided in clause (2) of subparagraph
(a)(ii), above, then the Permittee shall have the right to
terminate with the same farce and effect as if the effective-date
of termination were the original expiration date set forth in
this Agreement with respect to the Port Authority Facility in
question, provLde_d that within ten (10) days after receipt of the
Port Authority's statement of the anticipated repair and
rebuilding completion date, the Permittee shall give-to the Port
Authority a • notice of termination to be effective ten (10) days
after the date of the giving of such -notice, Qrgvi, ed further
however, that the Permittee shall not be entitled to terminate
this Agreement with respect to such Port Authority Faclity - ,or -•.
Facilities as are affected by the casualty if the Permittee is
.under notice of default from the Part Authority as to which any
applicable period to cure has passed, or under notice of
termination from the Port Authority either on the date of the
giving of its notice of termination pursuant to this Section to
the Port Authority or on the effective date thereof.

(c) In the event of termination pursuant to this
Section with respect to one or .more, but less than all, Port
Authority Facilities in which the Permittee operates the System,
this Agreement shall.be terminated only with respect to such Port
Authority Facilities and the Minimum Fee payable under this
Agreement shall be equitably abated. - After any such termination,
if the Port Authority has made a formal determination to repair
or replace such Port Authority Facility within two - (2) years
following the occurrence'of the casualty, the . Permittee's rights
to operate the System in such Port Authority Facility shall be
reinstated -as 

'
if the termination -of this Agreement with respect

to such'-Port Authority Facility had not occurred, provided that
the Permittee shall advise the Port Authority in writing of its
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desire to have its rights to operate the System in such Port
Authority Facility reinstated within sixty (64) days after
receipt of notice from the Port Authority that the Port Authority
has made such formal determination to repair or replace such Pori.
Authority Facility. , If the Permittee does not so notify the Port
Authority of its desire to have its rights reinstated, then, the
Port Authority shall. be free to implement any kind o£
telecommunications network access system it may desire at such
Port Authority Facilities either by itself or through an
agreement with one or more contractors or permittees. Except as
provided above in this paragraph (c) with respect to one or more
but less than all Port Authority Facilities, in the event of
termivatioh with respect to all Port Authority Facilities in
which-the Permittee operates the System, this Agreement shall
cease and expire as if the.e€fective date of termination stated
in-the notice were the date originally stated herein for the
expiration of this Agreement, and the Port Authority shall be
free to implement.any ' kind of telecommunications network access
system it may desire. Termination of this Agreement in whole or.
in part shall . not relieve the Permittee of any obligations .or
liabilities which shall have . accrued on-or before the effective
date of termination stated in the notice of termination, or which.
shall mature on such date. 	 - -	 -	 -

(d) The parties hereby stipulate that as to any Port.
Authority Facility located in the State of New Jersey (or the
portion of any bi -state Port Authority Facility located in the
State of New Jersey)-neither the provisions of Titles 46:8-6 and
46:8-7 of the Revised Statutes'of -New Jersey nor those of any`
other similar statute. shall . extend or apply , to this Agreement,
and as to any Port Authority Facility located in the State of New
York~_ior the portion of any bi-.state Port Authority Facility
locak6d in the State of New York) neither the provisions of
Section 227 of the Real Property Law of New. York, nor those of
any other similar statute shall extend or apply to this
Agreement.

(e) in the event the damage to - the.Port Authority
Facility resulting from a casualty caused by the fault_of-the
Permittee, any Carrier User or the officers,-'employees, agents:
representatives; contractors; or invitees of the Permittee or-any
Carrier Uher or other persons doing business with the Permittee
or any Carrier User, then, notwithstanding the provisions of
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paragraph (a), above, the Permittee shall not be entitled to an
abatement of the Minimum Fee payable under this Agreement.

Section 13.	 Indemnity,

(a) The Permittee shall indemnify and hold-harmless
the Port Authority, its Commissioners, officers, agents,
representatives and employees from all claims and demands of
third persons, including but not limited to those due to death or
personal injuries or for property damage arising: (i) out of any
default of the Permittee in performing or observing any term or
provision of this Agreement, (ii) out of the use of any Port
Authority Facility by the Permittee or by -others with its
consent, (iii) out of any of the acts or omissions of the
Permittee, any Carrier User or Paging Carrier User or. the.
Officers, employees, agents, representatives or contractors of
the Permittee or any Carrier - User or Pager Carrier User other
than the officers, employees, agents, representatives, and
contractors of the Port Authority, unless such employees, agents,
representatives or contractors of the port Authority are engaged
in the performance of-an act or obligation which the Permittee
has agreed to pay for, or (iv) out of the installation,
maintenance, operation, repair, existence or removal of -any part
of the System. Nothing herein set forth is untended to require
the Permittee to indemnify the Port. Authority, its Commissioners,
officers, agents, contractors, representatives, and employees from
any claims or demands of third persons . arising out of the gross
negligence or willful misconduct of the Port Authority, its
Commissioners, 'officers, agents, contractors, • representatives and.
employees.

(b) if- so directed, -the Permittee shall ati its own
expense defend any suit based-upon any--auch...claim _or = demand (even
tf such suit, claim or demand is 'groundless, false or
fraudulent), and in handling such it shall not., without obtaining
express advance permission from the General Counsel' of.the Port
Authority raise any defense. involving in any way the-jurisdiction
Of the tribunal -over the person .of -the Port Authority,. the
immunity of the Port-Authority, its Commissioners, officers,
agents 'or employees, the governmental nature of the Port
Authority or the provision -of any . statutes. respecting . suits ._
against the Port Authority. The Per'mittee shall not be liable
for any fees-and expenses - of separate counsel representing the
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Port Authority, other than the reasonable costs Of investigation.
The Permittee' shall not be liable for any settlement of any
action, proceeding or suit, which settlement is effected by the
Port Authority without the prior written consent of the
Permittee, which shall not be unreasonably withheld. If the
Permittee shall.not grant its consent as provided above, such
action; proceeding or suit shall, thereafter be defended by the
Permitted, at its . pole cost and expense, subject to the
limitations set forth above in this paragraph (b).-

Section 14.	 Conoeauenti-al Damages

Neither the Port Authority nor the Permittee shall' in
any-event be, liable to the other party hereto for consequential
damages suffered by M the Permittee or any Carrier User or the
officers, employees, agents, representatives, contractors', or
invitees of the Permi.ttee or any Carrier User or other persons
doing business with the Permittee or any Carrier User, or (ii)
the Port Authority, its Commissioners, officers, agents-or
employees; on account of the interruption of the Permittee's-
services or the services of any Carrier User from any cause
whatsoever.

Section 15..	 Port Authority , s giaht of Relocation

(a) The Port Authority shall have the right to require
the Permittee tq•relocate all or any portion of the System
installed at any one - or more of .the Port Authority Facilities in
the event (i) any portion of the system constructed .by the
Permittee shall obstruck!the access of the Port Authority, its
off icers,. employees ; . agents, representatives .or contractors, to
port,4^6nb of the Port Authority Facility in question or shall
substantially interfere with the conduct by the Port Authority of
the regulax operations of the said Port Authority Facility or
(ii) the Port Authority,.and/or any lessee, permittee or other.
occupant at -any-Port Authority Facility, shall determine that
demolition, reconstruction , • rebuilding, enlargement or addition
to-any : Port - Authority Facility shall be required.or shall be
desirable in - its -or - their own:-interest or in -the .interest -of. the
general, - public.

 -  -(b)   In the exercise of its' right -under paragraph .(a)
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above, the Port Authority shall:

(i) deliver to the Permittee a detailed plan for
the relocation work the Port Authority proposes to
require the Permittee to . perform (including,. but not
limited to specifying an alternative location for the
portion, or alb., of the ' System to be relocated) not
later than sixty (60) days prior to the date on which
the Port Authority requires the Permittee to commence
such relocation work (or, with respect to any such
relocation work that is required to prevent imminent
injury to any person, loss of life, or damage to
property having a significant monetary value, such
shorter period that is reasonable under the
.circum'stances then existing) or, with respect to work
to be performed of a minor, non-structural nature, not
later than thirty (30) days prior to the required
relocation work commencement date);

(ii) consult-with the Permittee during the
applicable period with respect to any changes or
modifications proposed by the Permittee to improve the
technological feasibility of the , relocation and the
suitability of the proposed alternative location, and
during the aforesaid period, permit the Permittee to
conduct any reasonably required tests in' order to
determine the most efficient technologically feasible
means of performing such-relocation, any such tests to
be conducted by the Permittee so as to minimize,.
interference . with the regular . operations of the.-Part
Authority Facility-In question; and,

(iii) permit the . Permittee to :remove :.any.affected
portions of the , System in'the event the Port Authority
intends to perform demolition work.

(c) The relocation work shall be. commenced by the
Permittee not later than-the expiration. of the aforesaid sixty
(60)-day period, as the same may be extended as provided"above in
subparagraph (b) (ii),-. and. shall be,performed expeditious.ly ..by:the
Permittee.-'And its agents.and Port -Authority-approv ed..contractors
(^.) ,:a i tiei,i } 'in
accordance with -a. Tenant- Alteration AAppli.cativn and .plans anal ..
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specifications prepared or approved by the Port Authority
covering all phases of the relocation work and (iii) using
Prudent Engineering and Operating Practices so as not to cause
any permanent physical damage to, or unreasonable disruption or
interference with the regular operations of, the Port. Authority
Facility in question.

- (d) In the event the- Port Authority exercises its
right of relocation under this Section at any Port Authority
Facility, the Minimum Fee payable by the Permittee under this
Agreement shall be equitably abated based on the pro rata portion
of System Operations conducted at such , Port Authority Facility
only -!for the period of anti 'eebb'a&i^ow- -of .. System, Operat ions

o^attri.butable :solely 'tb -tlie''performaiice ;d	 xrely Ae"n woad;

(e) The provisions of subparagraph (b)(iii) of-Section
7 of this Agreement shall be applicable with respect to the
Permittee's performance-o£ any relocation work and in performing
any such relation work, the Permittee shall be required to comply
with'all requirements and obligations set forth in said
subparagraph (b) (iii)

(f) The sixty (60}-day period and the thirty (30) -.44y
period referred. to 'above in subparagraph (b) (i) may be extended
by an additional thirty (30) days-upon the request of the
Permittee and upon . a reasonable showing of need therefor.

Section 16.	 In-Kind Services

(a) During . the Term,- the Permittee shall furnish to
the-Port. Authority equipment : and - services .(the "In-Kind
Services") valued at Five'Hundred Thousand Dollars and No Cents
($504000.00) (the "In-Kind Services Budgeted Amount") to the
extent the same are requested in writing by the Port Authority.
The In-Kind Services shall consist either of equipment which is
of a kind utilized in-connection with the System or services
which are furnished through use of the System and shall be
subject to any limitations, conditions or restrictions imposed by
any Laws .' The cost of the In-Ki.nd Services . to be applied . to . the
In-Kind- .Services Budgeted Amount. shall . be based on the actual:.
out-of ap	 rocket - costs payable : by the Pemittee to unaffiliated.-: 1
third ' partie's on an incremental cost-basis but may , include
amcunt-s"- `representing ::the' . °Permittee' s internal overhead . costa . not
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exceeding ten percent (10;0) of the amount of the Permittee's
actual out-of-pocket costs.

(b) The Permittee shall submit to the Dort Authority
on a quarterly basis, or more often if requested by the Port
Authority in writing, a written report stating the cost of in-
Kind Services -expended to date in accordance with paragraph (a),
above, setting forth in reasonable detail amounts actually paid
to independent contractors and amounts properly allocated to In-
Kind Services in accordance with such categories as may be
established by the Port Authority from time-to-time by notice to
the Perdittee and having attached thereto reproduction copies of
invoices of third parties and evidence of .,payment of said
invoices.

Section 17.• Limitation on Service by Others -

Except as and to the extent the Port Authority has
otherwise agreed, prior to June 30, 1998, -with any lessee,
permittee or other occupant at any Port Authority Facility, the
Port Authority shall not permit the installation of any equipment
which permits the transmission or reception, in the portions of
any Port Authority Facility where any portion of the System is or
may be installed pursuant to this Agreement, of voice, data or
video by members of the public (but excluding therefrom any
transmission or reception of voice, data or video among.
employees, contractors and . agents of- a lessee or permittee of the
Port Authority) having customer relationships with any provider.
of Commercial, Mobile Service, Personal Wireless Service, Local
Multipoint Distribution Service or any Satellite-based
Communications Service. The limitation contained in the
foregoing sentence shall onllt be'agp:kicable in instances in which
the final delivery to ' the end user at a Port. Authority Facility
is made on a wireless basis. The only radio spectra to which .
this limitation shall be applicable are those: (i) identified in
Exhibit C or (ii) now or hereafter allocated or assigned under
Federal Law to a .pommercial. Mobile Service, Personal Wireless
Radio Service, Local. Multipoint.Vistribueion Sex*ice, or
Satellite-based Communications Service.. in no event shall the
Permittee be afforded any rights to any roof Cop areas,.
facilities, structures or installations at the World Trade Center
and elsewhere at tha world Trade Center, expept :(i) such point-
to.--point mi,croviave . transmitters, receivears . and other.,_equiprd.ent

-52-



installed by the Permittee that are necessary for, and used only
in connection with the System and (ii) at the shopping concourse
and PATH Station levels.

Section-18.	 Condemnation

(a) in any action or proceeding instituted by any
governmental or other authorized agency or agencies for the
taking 'for a public use of any interest, temporary or permanent,
in all or any part of any Port Authority Facility in which a
portion of the System is located, or in case of any deed, lease
or other conveyance in lieu thereof (all of which are in this
Section referred to as a "Taking or Conveyance") the Permittee
shall not be entitled to assert any claim 'to any compensation,
award or part thereof made or to be made therein or .therefor or
any claim to any consideration paid therefor, or to. institute any
action or proceeding or to assert any claim against such agency
or agencies or against the Port Authority for or on account of
any such faking or Conveyance, except for the possible claim to
an award for trade fixtures constituting a pbrtion.of the System
owned.and installed by the Permittee and/or an award for moving
expenses- if (i) such claim is then allowed by law. and (ii) such
award is made separate and apart from the award made .' or to b;e
made to the Port Authority in such proceeding and any such award
to the Permittee will-not directly or indirectly reduce'the
amount.of any compensation payable to the Port Authority, it
being understood' ' and'agreed between the Port Authority and the
Permittee that the Dort Authority shall be entitled to any and
all other compensation-or award made-or to be made or paid, free
of any claim or-right of the Permittee. No taking by or delivery
to any-Governmental Authority under this paragraph (a) shall be
or be-construed to be an eviction of the Permittee or be the'.
basis for any claim by the Permittee for damages, consequential
or otherwise.

(b). in the event of a Taking or conveyance by any
governmental ox- other authorized agency or agencies which renders
the System unusable at the Port Authority Facility where the
Taking or Conveyance has occured,,'then this Agreement shall., as.
of the date ' possessi	

ar
on is taken from the Port Authority by Such

agency, or agencies; cease and-terminate with '-respect-to such Port

Authority<Facility in the same manner and with .'the same effect as
if the'Term had on that date expired and the'Minimum Fees under
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this Agreement shall be equitably abated, unless the Permittee
shall within thirty (30) days of the aforesaid effective date of
such Taking or Conveyance notify the Port Authority that it
intends to restore the System at the portion of such Port
Authority Facility not subject to a taking or conveyance in
accordance with' the procedures set forth in Section 38 below and
thereafter promptly commences *and pursues to completion the
installation of all equipment necessary. There shall be no
adjustment of the -fee payable under this Agreement in the event
the Permittee elects to so restore the System.

(c) it is understood and agreed that the reference in
this Section to a "governmental'or other authorized-agency or
agencies" shall not be deemed ' to include or refer to the Port
Authority.

Section 19.	 Assignment and Subleas

• (a) During the Term, the Permittee covenants and
agrees that it will not sell, assign, transfer, mortgage, pledge,.
hypothecate, encumber, or in any way convey or dispose ofthe
System, or this Agreement or any part thereof, or. any rights
created - thereby, or any part thereof, , or any license -o% L -other
interest of the Permittee therein, except as provided in
subparagraph (a) (v) of Section 20 and in Section'25, without the
prior written.consent of the Port Authority.

(b) The Permittee may, in the course of its business
and the conduct of its operations hereunder permit the use of
portions-of the System by Carrier Users. All Carrier Users shall
use the System for thepurpose•set forth in.Section 2 of this
Agreement and its Carrier User-Agreement. - --Whether--or not
expressly set forth therein , all Carrier •User -Agreements shall in
all respects be subject to'the terms and conditions of this
Agreement.

(c) Without in any way affecting the obligations of
the Permittee under this Agreement, all acts and omissione'of'the
Carrier .Users and paging Carrier Users - shall'be deemed acts and
omissions of the Permittee hereunder-, but notwithstanding' the .
foregoing, the Permittee shall not be or be deemed -to be in'
default to-the extent that any of the foregoing shall constitute
a breach he-reof if the causes thereof are beyond the control of
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the Permittee, or if the Permittee shall have commenced to remedy
said default within twenty (20) days after receipt of notice
thereof from the Port Authority-and continues diligently to
pursue such remedy without interruption.

(d) Except in accordance with the provisions of this
Section, the Permittee shall not sublet or otherwise make
available to any third party any of its rights under this
Agreement.

Section 20.	 TgMination

. :,,Ja) If any one or more of the following .events shall . occur:

(i) The Permittee shall become insolvent, or shall
take ' the benefit of any present or future insolvency
statute, or shall-make ' a general assignment for the benefit
of creditors, or -file a voluntary petition in bankruptcy or
a petition or answer seeking an arrangement or its
reorganization or the readjustment of its indebtedness under
the federal bankruptcy laws or under any other law or
statute of the United States or of any State thereof, or
consent to the appointment of a receiver, trustee, or
liquidator of all or substantially all its property; or

(ii)By order or-decree of a court the Permittee shall
be adjudged bankrupt or an order shall be made approving a
petition filed by any of the creditors or, if the -Permittee
is. a corporation, by any of the stockholders of the

=Permittee, seeking its reorganization.or the readjustment of
its indebtedness under the federal-'bankruptcy laws or under

•°any law or'statute -of the United States or of any State
--thereof ; or

(iii) A petition under any part of tie .Federal .
bankruptcy laws or an action under I any present or'-future
insolvency law or statute shall be filed against the
Permittee and shill not be dismissed or vacated within sixty
(60) days after the '-filing .thereof; or

(iv) Except to the-extent permitted under Section 19 of
this Agreement, 'the interest or 'estate-of- ', the Petmittee
under this - Agreement shall be'-transferred to; pass to, or
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devolve upon, by operation of law or otherwise, any other
person, firm or corporation; or

(v) The Permittee, if a corporation, shall, without
the prior,consent of the Port Authority become a possessor.
or merged corporation in a merger, a constituent.corporation
in'a consolidation, or a corporation in dissolution unless
the corporation resulting from a merger or dissolution has a
financial standing as of the date of the merger or
consolidation at least as good as that of the Permittee, by
which is meant that its ratio of current assets to current'
liabilities, its-ratio of fixed assets to fixed liabilities
and its tangible net worth shall each be at least as
favorable as that. of the Permittee; or.

(vi) By or'pursuant to, or under authority of any
legislative act, , resolution or rule, or any order or decree
of any court or government board,.agency or officer, a
receiver, trustee, or liquidator shall take possession or
control of all or substantially all the property of the .
Permittee, or any execution 'or attachment shall be issued
against the Permittee or any of its property, whereupon
possession of any part of the System shall be taken by
someone,other than the Permittee, and any such possession or
control shall Continue in effect.for a periocl-of at least
thirty (30) days; or

(vii) Any lien is filed against the System or any part
thereof because of airy act or omission of the Permittee and
is not bonded or discharged within thirty (30) days; or

(viii.) The Permittee • shall fail,.-duly and-punctually to
Pa
y the fees or to make any other payment required hereunder_

when dut • to the Port Authority 'and such failure-continues
for a period of ten (10) days after the Permittee's actual
receipt of a notice of default thereof .-from the Port
Authority; or

Ux) The Permittee shall fail. to keep, ' perform .and
observe each and every other promise, covenant and agreement
set forth. in this Agreement on its part to be kept.-.
performed, or observed,.which failure has a material adverse
effect on-the System or the ability of the Port Authority to
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operate the Port Authority Facilities and is not cured by
the Permittee within thirty (30) days after actual receipt
of notice of default thereof from the Port Authority (except
where fulfillment of its obligation requires activity over a
period of time, and the Permittee shall have commenced to
perform whatever . may be required for fulfillment within ten
(10) . days after receipt of notice and diligently continues
such performance without interruption except for causes
beyond its control);

then upon the occurrence of any such event or at any time
thereafter during the continuance thereof, the Port Authority may
by twenty (20) days' notice terminate this Agreement, such
termination under this Section to be effective upon the date
specified in such notice.

(b) No acceptance by the Port Authority of fees or
other payments in whole or in part for any period or periods
after a default in any of the terms, covenants and conditions to
be performed, kept or observed by the Permittee shall be deemed a
waiver of any right on the part of the Port Authority to
terminate this Agreement_

(c) No waiver by the Port Authority of any default on
the part of the - Permittee in performance of any of the terms,
covenants or conditions hereof to be performed, kept or observed
by the Permittee shall be or be construed to be a waiver by the
Port Authority of any other or subsequent default in performance
of any of the said terms, covenants and conditions.

" 	 (d) The rights of termination described above shall be
in addition to any other rights of termination provided in this
Agreement and in addition to any rights and remedies that the
Port Authority would have at 'law or in equity consequent upon any'
breach•of this Agreement 'by the Permittee, and the-exercise by
the Port Authority of any right of termination shall-be without
prejudice to any other such- rights acid remedies.

Section-21. Ri ht 'of V e Vnon Ta ination

(a) ' Subject  to -Section , 25, -in the event the Port
Authority terminates this Agreement pursuant to Section , 20 hereof
during either the Initial Term or the Renewal Term, the Port,
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Authority shall, at no cost or expense to the Port Authority,
either: (1) direct the Permittee to remove the System or the
portions thereof designated by the Port Authority, or (2) operate
the System or any portion or portions thereof as are not so
removed free and clear of any claim of ownership by the Permittee
including all the Permittee'.s rights to all Carrier Agreements,
System software licenses, equipment warranties and service
contracts.

(b) (i) The rights of the Port Authority under
paragraph (a), above, to use the.System shall not in any manner
affect, alter or diminish any of the obligations of the Permittee
under this Agreement, and shall in no event constitute an
acceptance of .surrender of this Agreement.

(ii) The rights of the Port Authority under
paragraph (a), above, to use the System shall include the right
of the Port Authority to use and\or operate the System or any
portion thereof and the right to continue in effect the terms and
provisions of the Carrier Agreements or to enter into a new
agreement with any'Person to use and\or operate the system or any
portion thereof for a period of time the same as or different'
from the balance of the Term (including the Renewal Terra) - - -
remaining under this Agreement, and on terms and conditions the
same as or different from .those set forth in this' Agreement. The
Port Authority shall also,' upon termination pursuant to .the said
section 20, or otherwise upon the exercise of its rights pursuant
to this Section, have the right to repair or to make physical or
other changes.i. the System, including changes which alter its
wireless telecommunications and other electronic characteristics,
without affecting, altering or diminishing the obligations'o£ the
Permittee under this Agreement.

Section 22.	 ]ft'veer of edemption

, The • Permittee hereby waives any and all rights of
redemption, granted by or under any present or future law,
arising in : the event . in the event the' .Port Authority obtains or
retains possession .of the System in any . lawful .manner.

Section 23.	 Remedies to be Non-exclusive

All remedies provided in this Agreement shall be deemed
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cumulative and additional and not in lieu of or exclusive of each
other or of any other remedy available to the Port Authority at
law or in equity.

Section 24.	 Surrender

(a) Upon the expiration or termination of this
Agreement, the Permittee covenants and agrees-to yield and
deliver the System peaceably to the Port'Authority free and clear
of any claim of ownership by the Permittee, including the rights
to all Carrier Agreements, System software licenses, equipment
warranties and service contracts, without any.further.act or deed
by the Permittee. The Permittee shall promptly execute and...
deliver assignments, bills of sale and all other documents
necessary or convenient in order to evidence the rights of the
Port Authority therein, including title to all System software
licenses, equipment warranties and service contracts. ' Such right
to use the System shall not in any manner affect, alter or
diminish any 	 the obligations of the Permittee under this
Agreement. Upon the 6cpiration or termination of this Agreement,
the Permittee shall deliver the Systeih to-the Port Authority
Promptly and in good condition, such reasonable wear excepted as
would not adversely affect or interfere with its proper operation
-under this Agreement.

(b) The Permittee shall have the right at any time
during - the Term to remove a portion or portions of the System
consisting of its equipment or other personal property from the
Port Authority Facility where the same has-been installed
provided that the Permittee shall install suitable replacements
therefor as is necessary for System operations. Furthermore,-
excep_ as may otherwise be provided in Section 6(b), upon-the
expiration or sooner termination of this Agreement the Permittee
shall-promptly remove the System, if so directed by the 'Port-
Authority,, -and title thereto shall thereupon vest in the
Permittee, including the rights to all System software licenses,
equipment warranties and service contracts, without any'further
act or deed by the Permittee. The Port Authority shall promptly
execute and deliver bills of sale and all other documents
necessary or convenient in order to evidence any such transfer of
title to the Permittee.
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(c) if the Permittee shall fail to remove the System
within SO days after receiving written direction to do so from
the Port Authority pursuant to the provisions of this section,
the Port Authority may remove the System or a portion or portions
'thereof eo a public warehouse for deposit or retain the same in
its own possession, and, in either event, may dispose of the same
as waste material, or sell the same at public auction, the
proceeds of which shall be , applied first to the expenses of
removal, storage and sale, second to any sums owed by the
Permittee to'the Port Authority, with any balance remaining to be
paid to the Permittee; if the expenses of such removal, storage
and sale shall exceed the proceeds of sale, the Permittee shall
pay such excess to the Port_ Authority on'demand. Without
limiting any other term or provision . . of this Agreement, the':
Permittee shall indemnify and hold harmleas the Port Authority,
its Commissioners, officers, agents, employees and contractors
from all claims _'of third persons arising out of the Port
Authority's removal and disposition.of property pursuant to this
Section, including claims for conversion, ' claims for loes of or
damage to property, claims for injury to persons (including
death), and claims for any other damages, - consequential or
otherwise.

Section 25.	 Project Finan_cina

For purposes of this Section, the following terms shall
have the following meanings:

"Default- Available Cash- shall mean, during any period
commencing on the date on which the Project Leader gives a
Project'Lehder Election Notice to : the Port.Authority and ending
on the date on , which all past due .fees .payable to.-the Port
Authority shall have .been paid in full, all Gross-Receipts
received or controlled by the Project Lender in lieu of their
-receipt by the Permittee with-respect to the system or this
Agreement. less the costs of operating the-System and maintaining
the . System in good operating condition.

."Interim'System.operator- shall mean any Person selected by
the Project:Lender.and engaged under binding contract with the.
Project Lender to operate -and maintain the System at the cost and
expense-of the Project Lender.as provided in this Agreement,
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provided, however, any Interim System Operator shall be subject
to the prior written approval of the Port Authority, such
approval not to be unreasonably withheld. In determining
whether to issue such approval, the Port Authority shall only
consider whether such Person has sufficient experience in
operating and maintaining. equipment -similar to that utilized in
the System on a basis consistent with the standards set forth . in
this.Agreement, whether the scope of-work of the engagement,
including - sufficiency of staffing levels, is reasonably
appropriate and whether such Person has a reputation for honesty
and integrity.

"Loan Agreement" shall mean a single agreement between
the"Permittee and the Project Lender for the borrowing of funds
by-the Permittee'from the-Project Lender for the purposes of
financing the installation and operation of the System, the terms
of which shall be 'on a commercially reasonable basis.

"Loan Amount" shall mean an amount not in excess of
Seventeen Million Five Hundred Thousand Dollars and No Cents
($17,500,000.00) unless otherwise consented to by the Port
Authority.

"Project Lender" shall mean. any Person consisting of
one or more.-of the following:'

(i ) Concourse - Communications Group, - I,LC, a
limited liability company formed under the laws ' . of the State'of
Delaware, which, on .orprior to the date of the . execution and
delivery of this Agreement, loans to . or invests in the Permittee
an amount not greater than the Loan Amount at an interest rate
not in excess of Twelve Percent (12%) annually; or.

(ii) SpectraSite Communications, Inc.; or

('iii) Canadian Imperial Bank of commerce; or

(iv) any other Person consented no in advance by
the Port Authority, including any Replacement Project Lender...

The Project Lender shall include with respect to any Person'
described above.in - clauses (ii), ( iii) or (iv), (x) - any purchaser
of all or substantially all its assets or-(y).any ' successor by
merger or consolidation to such person provided that ouch
successor succeeds to all or-substantially all of the assets of
such-Person.
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"Qualified System Operator" shah mean any Person
selected by the Project Lender to be an-assignee of the Permittee
under this Agreement, provided, however, any Qualified System
Operator shall be subject to the prior written approval of the
Port Authority, such approval not to be unreasonably withheld.
In determining whether to issue such approval, the Port Authority
shall only consider whether such Person has: U) sufficient
experience in operating and maintaining equipment similar to that
utilized in the System on a basis consistent with the standards
set forth in this Agreement, (ii) a reputation for honesty and
integrity and (iil) the f inancial capability to operate and
maintain the System on a basis consistent with, the standards set
forth in this Agreement, with-such Person being deemed to have
such requisite financial capability if such Person has or. is
projected to have sufficient capital (or access to:capital)
whether by virtue of cash on hand, sponsor support commitments,
projected , revenues, any combination thereof, or otherwise, to
meet all of such Person's operations and maintenance expenses and
obligations to make fee and other payments to the Port Authority
in respect of the System for the one (1)- ' year period following
the date on which such Person would become.a Qualified System
Operator.

(a) (i) (1) Notwithstanding the provisions of 	 -.
Section 19 hereof, and-without otherwise limitinR the generality
thereof., the Permittee-may assign to a single Project Lender alb.
of its right, title and interest in, to and under this Agreement,
pursuant to an assignment (the "Security Assignment'). as security-
for the Permittee's obligations' to the Project bender under the
Loan Agreement. Concourse Communications Group, LLC may assign
to Spectrasite Communications, Inc. all of its right, title and
interest in, to and under this Agreement•as security for it's
obligations to Spectrasite Communications, Inc. The Loan
Agreement shall be subject . to the prior written consent of the
Port Authority and shall not be assigned without the prior
written_ consent of the Port Authority.' . The amount borrowed under
the Loan Agreement shall not exceed the Loan Amount.

(2) The parties . acknowledge and agree that .it is
the intent of the provisions of this Section and the Security
Assignment to .allow the Project .Lender, subject to the terms and
provisions of this Agreement, to effectuate, pursuant to a future
assignment (the "Future - Assignment"), the assignment- of^the.
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Permittee's interest under this Agreement in accordance with the
Security Assignment and pursuant to the terms thereof and of-this
Agreement.

(3) The parties acknowledge and agree that it is
the intent of the provisions of the Security-Assignment and this
Section to assure that this Agreement and the rights of the
Permittee and its successors-and assigns hereunder shall, not be
deemed terminated in the event that the Permittee shall cease" to
be entitled to use the System hereunder. Thereafter, at the
electron of the Project Lender in accordance with this Agreement,
a successor or assignee of the Permittee shall be appointed for
whose.-benefit this Agreement shall continue in full force .and
effect. The Port Authority agrees for the .benefit of the Project
Leader and . any such successor or assignee of the Permittee'.s
rights under this Agreement to enter into any document,
instrument or other agreement as may be necessary or appropriate
to evidence the . continuation of this Agreement and any
modification of the terms of this Agreement that are necessary to
implement or reflect the provisions of -this Section 25. Such
provisions are a material inducement to the Project Lender to
assure it that,'at its election., the Permittee shall not
terminate or cause the termination of this Agreement-so..-as .. to ..
make impossible the continuation of the rights of the Project
Lender under the Security Assignment.

(ii) (^L) If an assignee (the "Assignee") under any
Future Assignment shall become the Permittee under this
Agreement, such Permittee shall be •subject to all the provieiofis
of-the Security - Assignment and shall be bound (except as
otherwise specifically set forth in this Agreement) by all of the
terms and provisions of this Agreement including the provisions
ix^:concerning the payment of fees, (y) respecting,the rights and
obligations of the Assignee set forth in paragraph , (j) below to,
among other things, cure the defaults' of the .Permittee, and (z)
restricting the right of the Permittee to transfer, sell or
assign this Agreement and its rights to operate the. system
including, without limitation, the provisions of Section 39 and
this . - Section 25.

(2) Upon the consuvi6ation of any Future
Assignment, the Assignee . shall. execute in favor of the-Project
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Lender a subsequent security assignment substantially in the form
of the Security Assignment entered into. Any security assignment
in the form of the Security Assignment initially entered into
which is entered into in substitution for the original Security
Assignment shall for all purposes of this Agreement be deemed to
be the Security Assignment. In no event shall a subsequent
Security Assignment be entered into on more than 'two (2)
occasions.

(iii). 	(A) The Project Lender may effectuate any
Future Assignment upon the occurrence and during the continuance
of an -event upon the occurrence of which the Project Lender may
effectuate the Security Assignment-in accordance .with *its terms
(a °Trigger Event") by giving to the..Permittee and.:the Port-
Authority an Assignment Notice (as defined--.in the _Security .
Assignment) in accordance with the Security Assignment. Upon the
occurrence of a Trigger Event and the giving of an Assignment
Notice and, without. further action on the part of the Project
Lender, the parties agree that as between the port Authority and
either (x) the Project Lender or (y) a Qualified System operator,
the Permittee . shall be deemed irrevocably to have assigned . its
rights hereunder to the Project Lender or such Qualified System
Operator, the Project Lender or such Qualified System operator
shall be deemed to have assumed-the Permi.ttee's obligations
hereunder as set forth in this Section and, except as modified or
waived to the extent provided below, this Agreement shall remain
in full force and effect as between the Project Lender or such
Qualified System Operator and the Port Authority. Upon the
Project Lender's election pursuant to this subparagraph (iii) (as
evidenced by the giving of.the Assignment Notice), the Port
Authority, in any action seeking -.enforcement ..of . -the y termination
provisions of this Agreement. -pursuant 	 .shall,
instead, seek a judgment compelling the'assignment of the
Permittee's.rights hereunder to the Project Lender or such
Qualified System operator, and any rejection or deemed rejection
of this Agreement under the U, S. Bankruptcy, Code - shall not
constitute a termination off - this Agreement as-between .the Project
Lender or such Qualri.fied System . Operator .and-.-the Port. Authority,
and the Permittee shall for-all purposes.be deemed to have
assigned. its rights hereunder: to. the Project l ender or such
Qualified System Operator.without, any need of: any further -
instrument of assignment-or transfer from the Permittee. - At the

-64-

M



option of the Port Authority, or of the Project Lender or such
Qualified System Operator, the Project Lender and the Port
Authority shall confirm such Future Assignment by the execution
of a written assignment and assumption agreement and the Port
Authority and the Project Lender or such Qualified System
Operator shall enter into any document or-instrument that may be
appropriate to amend, supplement, or otherwise effectuate the
continuation of this Agreement and.any appropriate modifications
of the terms hereof to implement such assignment.

(H) Any action that the Project Lender may take
under. this Section 25 may be taken by the project Lender or a
nominee designated by the Project Lender, provided the Project
Lender enters into an agreement with the Port-Authority,- in form
satisfactory to the Port Authority, pursuant to which the Project
Lender.agrees that during the period of such nominee's interest
in this'Agreement it will make available to such nominee
sufficient funds as to enable such nominee to comply with all of.
the obligations to be undertaken by the Project-Lender pursuant
to the provisions of this Section'25. 'No designation of a
nominee shall afford the Project Lender any greater rights.under.
this Agreement with respect to Interim System Operators'or
Qualified System operators' than otherwise provided in this -
Agreement with respect to the Project Lender itself.

(iv) (1) In the event of the transfer of the interest
of the Permittee under this Agreement under any Future Assignment
to any. Qualified System Operator pursuant to the exercise of
remedies by the Project Lender in accordance with.the Security
Assignment , 41id this Agreement, provided that-any assignment of
the character of the Future-Assignment shall have previously
occurred on not more than two prior occasions, such Qualified
System Operator shall have the right to assign as collateral its
interest as the -Permittee under this -Agreement to any 'Rualified
Institutional Buyer" (as defined in Rule 144A under the
Securities Act of 1933Y which lends funds to such Qualified
System Operator (any-such lender being herein referred to as the
-Replacement Project Lender") as may reasonably be approved by
the-Port Authority. ' Such assignment shall be in form and
substance . substantially equivalent 'to the Security Assignment,
Such Replacement-Project Lender shall-have substantially- the same

rights and benefits relating-to the exercise of remedies,
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including cure periods and notice provisions with respect to
defaults, which are afforded to the Project Lender under this,.
Agreement and the Security Assignment.

(2) Any such new security assignment referred to.
in clause {1) above, shall constitute the "Security Assignment"
for purposes of this Agreement. If two (2) Security Assignments
in addition to the initial Security. Assignment under this
Agreement (to Concourse Communications Group, LLC, SpectraSite
Communications, Inc. and Canadian Imperial Bank of Commerce)
shall have occurred, no subsequent Future Assignment or exercise
of similar rights under such Security Assignment by the
Replacement Project Lender shall-entitle-any-subsequent lender to
another Security Assignment.

(b) (i) Notwithstanding anything contained in the
Security Assignment, 'it is understood 'and agreed that as between
the Project. Lender 'and the Port Authority, all rights . of the
Project Lender under the Loan.Agreement .and the Security
Assignment shall be subj.ect and subordinate to the terms;
covenants, conditions and provisions of this Agreement.
Notwithstanding any provisions of the Loan Agreement and the
Security Assignment to the contrary, the Permittee shall'be
deemed to be the only party under this Agreement other than the
Port Authority unless and until-termination of the interest of
the Permittee pursuant to a Notice.of Termination hereunder or
the effectuation of a Future Assignment.

(ii) (1) The Permittee- shall have'-full and
complete control of the . operation and use of the System, and,
except as set forth in this•'Agreement, the•Security AssignmenC-or
as otherwise agreed by -the .: 	 in writing with 	 the consent
of the Port Authority, the . Permitted shall have full power and
authority to give waivers of, and to consent to variations , from,
the rights of the Permittee under this Agreement and to negotiate
and enter-into supplements and amendments to this Agreement, and
except as aforesaid, the Port Authority may deal directly with
the Permittee in the negotiation and procurement of suck waivers,
variations, supplements and amendments and in all other matters
.involving the Permittee.under this Agreement or the operation and
use of the System,. without any consultation with or approval.by
the'Project Lender.
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(2) Nothing contained in this Agreement, or the
Security Assignment shall require the Port Authority to exercise
any remedy or restrict the Port Authority from waiving any
default or alleged default of the Permittee under this Agreement
or otherwise.

(c) The Loan Agreement shall require the Project
Lender to-send to the Port Authority a copy of each notice of
default or termination under the Security Assignment within five

...	 (5) business gays following the date any such notice of default
or termination shall have been sent to the Permittee. The Loan
Agreement shall also require the Permittee to send to the Project
Lender a copy of - each such'.notice of default or termination given
to the Permittee by the Port Authority,' within five (5) business-
days following the date any such notice of default or termination
shall have been-sent by the Port Authority to the Permittee.

(d) (i) subject to subparagraph (ii) hereof,
notwithstanding any other term or provision hereof or of the
Security Assignment, no Person, other than a Qualified System
Operator, Project Lender or Replacement Project' Lender (provided
that the Project Lender or-Replacement Project Lender shall be
itself qualified as an Interim system operator or ' shall have at
all times retained an Interim system operator from and-after any
Future Assignment) shall be entitled to acquire-the interest of
the Permittee in this Agreement as the Assignee. The foregoing
provision is of the essence of this Agreement and the-Security
Assignment and it is only upon this basis that the Port Authority
has agreed to enter into this Agreement and to consent. to the
security Assignment.

(ii) Nothing. herein shall be deemed to preclude
either the Port Authority or the 'Project Lender (provided that
the Project Lender shall have at all times qualified as-an
Interim System- Operator or retained an . Interim System Operator'
from and after any failure by the Permittee to perform the
operations-and maintenance obligations of the Permittee under
this Agreement) from bidding for or from becoming., at any
foreclosure sale or proceedingsimilar thereto, the owner of the
Permittee's rights under this Agreement free from any claims,
equities or rights..oi redemption of the Permittee. The Port
Authority and the Project Lender shall have the right to .bid for
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the Permittee's rights under this Agreement at any sale, public
or private, whether held pursuant to a judgment of assignment or
Otherwise.

(e) (i) If the-Port Authority shall elect to
terminate this Agreement pursuant to Section 20 of this
Agreement, then, at the time . of service of a Not ice of
Termination upon the Permi.ttee, the Port Authority shall give a
copy of such Notice of Termination to ' the Project Lender. The
Project-Lender shall have the right to extend the effective date
Of termination specified in any such Notice , of Termination, for a
'period of sixty (60)-days or such lesser . period as may be
specified by the Project Lender (the ".Initial Project Lender
Extension Period-);"provided the Project"Lender shall give nbtice
(the "Project Lender Extension Notice") of such extension to the
Port Authority at any time on and after the date of the Notice of
Termination but not later than the effective date Of termination
stated in the Notice of Termination.

(ii)-.The Project.Lender shall exercise all
reasonably available legal remedies to-permit the Project Lender,
by itself, provided the Project Lender is itself.'qualif ied as an
interim System Operator, or through the retention of an Interim
System Operator, during the initial Project Lender-Extension
Period referred to above in subparagraph(g).(i) add any.Second
Project Lender Extension Period referred to below'in subparagraph

(iii) (1) to keep the System operational and in a state of good
repair.

(iii)	 (1) At the - end of the sixty (60) day
period following.receipt by -the Port Authority of a Project
Lender-Extension-Notice; this Agreement and the rights of the-
Permittee hereunder shall be terminated unless within such time
the Project_Lender shall. have given the Port Authority .'notice
(the %Project Lender Election Notice w ) of .its intention.to seek
or effectuate a-Future Assignment, ' in which case the Port
Authority shall not have the right'to terminate this Agreement so
long as the. Project Lender is in compliance with the terms'set
forth below. During the Initial Project Leader Extension Period,
and any further period * (the "Second Project.Lender.Extension
Period") up to the Future Assignment, the Project Lender, for the
Purposes of protecting and preserving its^ ' security under'the
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Security Assignment and for meeting-the obligations of the
Permittee for the operation, care and maintenance of the System
to the extent provided below, shall (x) continue to perform its
obligations to the Port Authority in accordance with subparagraph
(g)(ii) above, and (y) . shall perform, provided the Project Lender.
is itself qualified as an Interim System operator, or shall
appoint an Interim System Operator to perform the operating
responsibilities of the Permittee for the operation, care and
maintenance of the System to the extent the Permittee shall fail
to do so, but only to the extent of Default Available Cash and to
the extent that the Project Lender or the Interim System operator
has:-access to the System.

(2) Nothing , herein shall be construed to
require the Project Lender to take any action that would
constitute breach of peace or-otherwise be unlawful, and the
Project Lenders obligations hereunder which require access to or
possession of the System.shall be suspended and relieved-to the
extent that the Project Lender shall not b ee lawfully granted the
right of access or possession for such purposes,

(f) If the Permittee defaults under this Agreement and
fails to cure the same within the time allotted therefor, if any,
then the Permittee. *directs that the Port Authority accept and
permit, and the Port.Authority agrees to accept tnd.permit, the
curing of any default under this Agreement by the Project Lender
as 'if -and with the sane farce and effect as though cured by the
Permittee.

=	 (g) 'No sale, transfer -'off ass gtjaent • by the - Permittee
of-:-its interest in this Agreement to the Port Authority or the
PrJ53 ect Lender (or its designee) shall create a merger between
the'interests of the Port Authority and the Permittee or that of
the Permittee and the Project Lender unless the Port Authority,
the Permitte' e and the Project Lender shall specifically consent
to such merger in writing.

(h) ' In the event of a Future Assignment to.a
Qualified System operator, such dualified 'System operator shall
assume all of'the Permittee-'s obligations hereunder arising from
and after the date of such Future .-Assignment (except as-otherwise
expressly provided in this Agreement). ..;n addition, such
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Qualified System operator shall agree to cure, within ten (10).
days, any defaults that would constitute grounds for termination
by the Port Authority pursuant to Section 20 (except when
fulfillment of such obligation requires activity over a period of
time and the Qualified System operator shall have commenced to
perform whatever may be required for fulfillment within ten (3o)
days after receipt of notice and diligently continues such
performance without interruption except for causes beyond its
control) and, in addition, the Qualified *System operator shall
use commercially reasonable efforts to cure any failure by the
Permittee to keep, perform and observe each and . every other
promise, covenant and agreement on its part to be -kept, performed
and observed under this Agreement.

{i) In the event the Project Lender:requests that the
Port Authority approve any Person as a Qualified System Operator
or an Interini'System Operator, the Port Authority shall within
ten (10) days following. its  receipt of such request (together .
with- appropriate supporting information) . notify the Project
Lender as to'whether . t_he Person is acceptable as a Qualified
System Operator or an Interim System operator. In. the event the
Port Authority notifies the Project Lender that the Person does
not qualify as a.Qualified System operator or an Interim System
Operator, the'Project Lender shall be given ' a reasonable
additional time to either. resolve any . differences' with the Port
Authority or to locate a different Person to be a Qualified
System Operator or an Interim System Operator.

(j) The Project Lender shall . have the right to be a
Qualified System Operator under a Future Assignment provided that
it shall at all .times during such period be or otherwise engage
an Interim System operator :to operate the .-System and the parties
further acknowledge and agree that the Project Leader'-shall have
the right to continue to remain as the Permittee as provided in'
paragraph (j) above throughout the balance of the Term, it being
understood . that the Project Lender shall be obligated to perform
all the obligations of the Permittee under this Agreement until
such time as it shall have assigned this Agreement to a Qualified
System Operator.

{k) From time-to-tune during the Term, the Permittee
shall have -the'right to refinance the then-outstanding principal
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balance of the loan as set forth in loan agreements entered into
between the Permittee and Concourse Communications Group, LLC•and
between Concourse Communications Group, LLC and SpectraSite
Communications, Inc., respectively, (the "Outstanding Balance")
only in accordance with the following requirements:

(i) The Permittee may at any time refinance the
Outstanding Balance with a new Project Lender with the prior
written approval of the Port Authority, such refinancing to
include the assignment of a Security Assignment to such-Project
Lender;

(ii) From and after the second anniversary of,the
Commencement Date, the Permittee may refinance the Outstanding
Balance with a new Project Lender, including the assignment of a
Security Assignmeixt to such Project bender, that is a Qualified
Institutional Buyer and under a Loan Agreement as both may
reasonably be approved - lay the Port Authority; and

(iii)Bath on 'the date of- notification of the Port
Authority that the Permittee intends-to refinance the outstanding
Balance and on the effective date thereof, the Permittee shall
'not be under notice of default or notice• of termination from the
Port Authority.
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The Permittee, at least thirty (30) business days prior to the
proposed effective date of a proposed refinancing of the
Outstanding Balance, shall notify the Port Authority, in writing,
of the identity of the proposed new Project Lender and shall
submit to the Port Authority for its approval a copy of the form
of the proposed Loan Agree'ment and accompanying note or bond.
The Port Authority-will advise the Permittee in writing within
fifteen (15) business days after receipt of such notification and
submission whether or not the Port Authority will consent to such
proposed Project Lender and such proposed note or bond. On the
date of its execution, or within five (5) days thereafter, the
Permittee shall deliver to the Port Authority a true copy of the
executed Loan :Agreement ' and accompanying executed note or bond.

Section 26.	 Disputes

(a) ' In the event of any dispute between the Port
Authority and the Permittee regarding any matter . related to this
Agreement, either.the Permittee or the Port Authority may request
that a meeting be held between . the parties to discuss the matter.
The parties shall each send at least two (2) representatives to
such meeting, one individual who is . .fully familiar with the issue
in dispute and the other who is.a member of senior management
authorized either to settle the matters in dispute or to make
recommendations - for "the settlement thereof.

(b) If the dispute is as to whether or not any
Construction Application submitted by the Permittee should be
approved by. the Port Authority, and the parties cannot achieve a
settlement of the matter following the meeting described in'
subparagraph . '(a).above, the matter shall be submitted for
resolution to the Chief Engineer of the Port Authority, acting
personally and in accordance-with Prudent Engineering and
Operating Practice.

(c) If the "issue in dispute is not an issue covered by
subparagraph (b),.above.-, and the part ies ' cannot. achieve *a
settlement of the matter following the meeting described in :.
"subparagraph (a), above, the parties shall each be free to pursue
any'avaiiable legal or equitable remedies.
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Section 27.	 Carrier Agreement

The Port Authority shall act in a commercially reasonable
manner with respect to Carrier Users' requests pursuant , to the
Carrier Agreement, as follows:

(a) Any request for its approval of the Carrier User's
corporate guarantee or surety bond pursuant to Section 3.2 of the
Carrier Agreement;

(b) Any request for its approval of the Carrier User's
general liability insurance coverage amounts pursuant to Section
6.8 of the Carrier Agreement;

(c) . Any requested- approval of an assignment of a
Carrier Agreement-to a successor to the business operations of
the Carriet User;'and

(d) Any request made in accordance with Section 33 of
this Agreement with respect .to approval of advertising, sales
promotion, press releases -and other publicity materials submitted'
by the Carrier User under Section 14.9.(a) of the Carrier
Agreement.

Section 28.	 PMMenta

(a) All 'payments
Agreement shall be mailed to
Newark, New Jersey 07194 or
may -,be substituted therefor

required of the Permittee by this
the Port Authority, F.O. Box 17309,

to such other office or address as
by the Port Authority.

T	 (b) No payment by the Permittee or receipt by the Port
Authority of a lesser fee payment amount than that -which is - due
and payable under the provisions-of this Agreement at the time of
such payment shall be deemed to be other than a payment on
account of the - earliest -fee payment then due,. nor shad. , any
endorsement or statement on. any check or in any. letter
accompanying any check or payment be deemed-an accordannd
satisfaction, and the Port Authority may. accept such.check:or
payment without prejudicing in'any way its :right to-recover..the
balance of such fee or to pursue any other remedy.. provided. in
this Agreement or by law..
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Section 29.	 Recording

The Permittee may, at its sole cost . and expense, record
a memorandum of this Agreement, prepared by it at its sole cost
and expense, reasonably satisfactory to the Port Authority, and
the Port_ Authority agrees to-.execute such memorandum within
fifteen (3.5) business days after request therefor. If the
Permittee so records such memorandum, it shall, at its sole cost
and expense, record in timely fashion•a memorandum satisfactory
.to the Port Authority of each and every modification, extension,
supplement, assignment,. surrender, or other. amendatory agreement
relating thereto, which memorandum shall.be prepared by and at
the sole cost and expense of the Permittee.

Section 30.	 Ouiet Enio eint

The Port Authority covenants and agrees that as. long as
it is owner, or lessee of the particular Port Authority Facility
where a portion or portions of the System is installed and
operated, the7Permittee,. upon paying all fees hereunder and
performing, in all material respects, all the covenants,
conditions.and provisions -of'this . Agreement on its part to be
performed, shall and may peaceably and quietly conduct System
Operations free of any act or acts of the. Port Authority. except
as expressly permitted in this .Agreement." The provisions of this
Section 30 shall not-be deemed to modify the rights expressly
granted to the Port Authority under thi0 Agreement including,
without limitation, the rights under Section 20 to terminate this
Agreement and/or- exercise any other remedies which it may have in
the event of a default by the Permittee in its obligations
hereunder ,following the givingof any required notice by the Port
Authority and the expiration of any applicable cure period.. .

Sect ion 31:	 Hepdincrs.'

The section headings and the-paragraph headings, if
any, are inserted only as a matter of . , convenience and for
reference and in no way define, limit or describe the scope or
intent of any- prevision .hereof .

Section 32:•	pArf9mance .t Permittee's Obl'iaytions

(a) Whenever-in this-Agreement the Permittee' is placed
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under an obligation or covenants to do or to refrain from- .%tcis.c:=_o;
prohibited from doing, or is entitled or privileged to coo;• _eay	 ^^.
act or thing, the Permittee I s obligations shall be performed or -.
its rights or privileges shall be exercised only by its L-Qf ftcere
and employees. The provisions of the previous sentencersIIAU not
in any way be taken to alter, amend or diminish any obl:kgat;- Jon . Qf
the Permittee assumed in relation to its invitees, •cuetQmgrfiI :•._•_
agents, representatives, contractors or other persons, firm $: or.I.
corporations doing business with . it .	 „ - =i	 _...

(b) The Permittee ' s representative, hereinbefore
specified in this Agreement (or such substitute as the Zermittee
may hereafter designate in writing), shall have full authority •to •-
act for the Permittee- in connection with this Agreement and,::any;
things done or to be done hereundet, and-to execute on the'.
Permi.ttee t s behalf any amendments or supplements to this
Agreement or-any extension* thereof.

(c) , . This . Agreement does not
the agent or representative of the Port
whatsoever, nor does it constitute the,
or representative of the Permittee for

constitute the Permittee
Authority for agy •:purpose:
Port Authority tbe'wagentr r
any purpose whateoever.

(d) No greater rights or privileges with. respect to
the. use of the System or any portion or portions 'thereof or with
respect to any Port Authority Facility are granted or intRyided to
be' granted to the Permittee by this Agreement, or by•any
provision thereof, than the rights and privileges expressly	 e=
granted hereby.	 =

Sec on 33.	 Rubligity and Adyerti sing 	 =.

The Permittee shall not issue ' or permit to be issued
any press or publicity release, advertisement, or literature of
any kind which refers to the Port Authority.or,the System.or any
portion thereof installed at any Port Authority Facility pursuantz
to this Agreement, without first obtaining the written approval
of the Port Authority.. Such approval shall be granted unless the
Port .Authority reasonably believes, in good faith, that the
Publication of such information would be .harmful. to its interests
or to the public interest or would not-be 	 compliance with
contemporary advertising and marketing standards.for-the.
telecommunications industry.
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Section-34.	 Rgnewa,I fTexm

Upon the condition that the Permittee shall not be in
default . under any term or provision of this Agreement or under
any notice of default from the Fort Authority, the Permittee, by
notice given to the Port Authority at • least one (1)- year but not
more than eighteen (18) months prior to the expiration date of
the Initial Term, may extend the Term of this Agreement for a
period commencing on the day following the expiration date of the'
Initial Term and continuing through the date preceding the tenth,
(10th) . anniversary of the expiration date of the Initial Term
(such extended period, the "Renewal Term").

Section 35.	 Ma-=eK of Doerat;I!Q

. In connection with the. exercise of the privilege -
granted-hereunder, the Permittee shall:.

M- Use commercially reasonable efforts in every
proper manner to.develop and increase the business conducted
by it hereunder;

(ii) Not divert, and use commercially reasonable
efforts not to cause or allow to be diverted, any business
from any. Port . Authority Facility where System operations are
conducted., it being acknowledged that the Pekm:Lttee shall
not be'deemed to be in violation of this subparagraph (ii)
with respect to Awireless communications services provided by
Carrier-Users through telecommunications systems other than
the System, provided that neither the Permittee nor any
affiliate . of the Permittee has any ownership interest in
such other systems;

.(iii) To the extent available technology permits at a
commercially reasonable cost, periodically monitor existing
wireless-base stations operated by Carrier Users at
locations other-than covered Facilities which may provide
such Carrier-Users with coverage in or otherwise overlap
areas of Covered'Facilities to ensure that a Carrier User
does not intentionally-avoid the System-through additions to
such Carrier User , a -.existing .system;
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(iv)Maintain, in accordance with accepted accounting
practice, during the Term and for one (1) year after the
expiration or earlier termination of this Agreement, and for
a further period extending until the Permittee shall receive
written permission from the Port Authority to do otherwise,
records and books of account regard1ag all transactions.of
the Permittee at, through or in any way connected with any
Port Authority Facility, which records and books of account
shall be kept at all times within the Port of New York
District;

(v) Permit, upon_ reasonable prior notice, in ordinary-
business hours during the .Term of this Agreement, and-for
one (1) year thereafter, and'during the further period
described in ' subparagraph (iii), above, , the examination and
audit by the officers, employees and• representatives *of the
Port Authority of such record and books of account and also
any records and books of account of any Person which is
owned or controlled by the Permittee, or which owns or
controls the Permittee, if said Person performs services,
similar to - those. performed by the Permittee, anywhere in the
Port of New York District;

(vi)Install and use all equipment reasonably available
and necessary to.accurately determine Gross Receipts;

-(vii.)	 Permit the-inspection, upon reasonable prior
notice, by the officers, employees and representatives of
the Port Authority of all equipment used by the Permittee to
collect data to determine Gross Receipts;

(viii) Require each Carrier User,- , including each Paging
Carrier User,.to permit theofficers,.employees and
representatives of the Port Authority, upon reasonable prior
notice, to inspect and copy all books and records of . such
Carrier Users relating to the -determination of payments by
such Carrier User to the'Permittee and all'equipment.owned
or controlled by such-Carrier Users• .and used by the
Permittee or, such , Carrier User- to collect data to determine
Gross Receipta,.`it being understood that the obligations
hereunder imposed on the Permittee shall be applicable only
as and to the extent that the-Permittee itself has . such
rights of inspection and copying in a particular carrier
User agreement; -and
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(ix) Subject to the prior approval of the Port
Authority, use its best efforts to establish and implement a
methodology for the measurement of wireless
telecommunications traffic volume on the System, whether on.
a MOU or `'per bit" basis or otherwise, throughout the Term
of this Agreement.

Section 36. Termination Without Cause - Renewal T rm

(a) At anytime during the Renewal Term, and without
limiting any other rights of the Port Authority under this
Agreement, including, without limitation, the rights set forth'in
Section 20, the Port Authority shall-have the right to terminate
this Agreement without cause on ninety (90) days , prior written
notice to the Permittee. Upon the effective date of-

 
such

termination this Agreement shall be, terminated with the same
force and - effeet'as if such date were the date originally-set for
its' expiration; except as provided in paragraph (b), below.

-(b) Within ten-(10) days following-the effective date'
of termination - without cause as . provided -in paragraph (a), above,
the Port Authority shall-pay a -aTermination Amount" to-the
Permittee, to be determined `as .follows:

(i) The sum of the Adjusted Grass Receipts plus
the Tower Gross Receipts and the world Trade Center Towers and
Airports Adjusted Gross Receipts, - less.the sum of the Minimum Fee
plus the Variable Fee payable to the Port Authority,-in each
case, for the last full Annual Period . prior tc the effective date
of termination without cause shall be'calculated, such
calculation to take into account only those•Port Authority
Facilities-which comprise facilities owned by or leased'to the
Port Authority as of 'the effective date of termination.

(ii)The sum - 'calculated. in subparagraph (i)
above, shall be divided into four - (4) equal payments whi.cki shall
be deemed to be.made on a quarterly basis on -the last day of each
January, April, July and October, with respect to the immediately
preceding calendar quarter, in each Annual. Period or portion
thereof which would'have-occurred prior to-the expiration date of
this. Agreement' if this ' Agreement had not beeA terminated without
cause. .'In . the event -the expiration date of this Agreement i.0
effect prior to•its termination without cause. was not scheduled
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to occur on the last day of a calendar quarter, the last such
imputed payment shall be appropriately prorated based on a
ninety-one (91) day calendar quarter.

(iii)The present value of the stream of payments
described in subparagraph (ii), above, on the'date of termination
without cause by the Port Authority. shall be determined using a
discount rate of ten percent (10%) per year (the "Base Net
Present Value Amount").

(iv) The portion of the Initial System Capital
Cost plus the capital cost of any additions to the System
.approved by the Port Authority as constituting an additional.
capital investment in the system which in each case constituted
actual payments to unaffiliated third parties for the acquisition
and installation of the System (less any part of this Initial
System Capital Cost incurred with respect to the construction and
Installation of any portions of the System installed at Port
Authority Facilities which no longer comprise facilities owned by
or .leased to the Port Authority as of the effective date of
termination) shall be determined and the amount so determined
shall be multiplied by a fraction the denominator of which is.the
number of days in the Term (including the Renewal Term)
originally contemplated under this Agreement but for its
termination without cause by the Port Authority"and the numerator
of which is the numrbe of days from the date of the termination
of this Agreement without cause by the Port Authority to the
expiration date originally contemplated under this'.Agreement'(the
"Base Unamortized Capital , Amount"') .

(v)
of (3) the Base Net
subparagraph (iii),
percent (75%) of th
Unamorti_zed Capital
above) .

The ",Termination Amount" shall be the greater
Present value Amount (asdefined in
above) or (ii) the sum of Seventy-five
e Base Net Present value Amount plus the Base
Amount (as defined in subparagraph (iv)

W . In the event the Port Authority terminates this
Agreement during the Renewal'Term pursuant to the provisions of
this,Section, the Port Authority shall, upon payment -of the
Termination Amount, have the right to (1)-direct-the Permittee to
remove the System'or the portions thereof designated by the Port
Authority, at.the Port Authority's expense, and (2) . to use the
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System or any portion or portions thereof as are not so removed
free and clear of any claim of ownership by the Permittee
including all the Permittee's rights ' to all system software
licenses, equipment warranties and service contracts. Title to
the portion or portions of the System as are not so removed shall
thereupgn vest in the Port Authority without any further act or
deed by the Permittee - if title thereto is not already in the Port
Authority.

Section 37.	 Late Char

If the Permittee should . fail .to. pay any amount required
under this Agreement when due to the..Port Authority,including
without limit any payment of any Minimum Fee or Variable '.Fee`or-
any payment of utility or.other charges or if any such amount is
found to be due as the result of ah audit, then, in such event,
the Port Authority may impose (by statement, bill . or otherwise) a
late charge with.respect to each such unpaid amount, for each late
charge . period .(described below) during the entirety of which such
amount remains unpaid, each such late charge not.to exceed an
amount equal, to eight-tenths of one percent of such unpaid amoimt
for each late charge period.. There shall be.twenty-four` late
charge periods on a calendar year basis; each late charge period
shall be for a period , of at least fifteen (15) calendar days
except one late charge period each calendar year'may be for a
period, of less than fifteen(but not less than thirteen) calendar
days. 'without liTditing.the generality of the foregoing, late
charge periods in the case of amounts found to have been owing to
the Port Authority.as the result of Port Authority audit findings
shall consist of each late charge period follo^ring . the date .any
unpaid. amount should have been paid under this Agreement. Each
late charge shall be.payable , .:immediately upon- demand made at any
time. -therefor by the Port Authority.- No' aceeptance by the Port.
Authority of payment of any unpaid-amount or of*any unpaid late
charge amount shall be , deemed a waiver of the right-of the Port
Authority to payment of any late charge or late charges payable
under the provisions of this Section with respect to such unpaid'
amount. Each late charge shall be recoverable by the Port
Authority in the same manner and with like remedies as if it were,
originally a part of the . fee payments ,set forth' irr Section A.
Nothing' ' in'-this Section is intended to,.or shall be deem to,
affect, alter, modify or diminish -in . any way .. (i) any rights of
the Port Authority..under this.Agreement, including : without-
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limitation, the Port Authority's rights set forth in Section 17
or (ii) any obligations of the Permittee under this Agreement.
In the event that any late charge imposed pursuant to this
Section shall exceed a legal maximum applicable to such late
charge, then, in such event, each such late charge payable under
this Agreement shall be payable instead at such legal maximum.

Section 38.	 ©th r Constructi= by the Lessee

Following the completion-of the Initial System
Construction . Work by the Permittee, and except as may otherwise
provided under this Agreement, the Permittee shall not
significantly alter the.System, do any construction or modify or
make-any additions or improvements at any . Port.Authority Facility
without the prior written approval of the Port-Authority, and in
the event any alteration, construction, modification, addition,
or improvement is performed without such approval, then upon
reasonable notice to do so, the Permittee will remove the same,,
or at _the -option of the. Port Authority, will cause the same. to be
changed to.the satisfaction of the Port-Authority. In case of
any failure by the Permittee to comply with such notice, the Port
Authority may effect the removal or change and the Permittee
shall pay the cost thereof to the Port Authority.

Section 39.	 Force Majeurn

Neither the Port Authority nor the Permittee shall be
liable for any failure, delay or interruption in performing its
obligations hereunder. due to causes or conditions beyond its
control....Further, neither the Port Authority nor the Permittee
shall' .be liable unless the said , failure,-;delay or interruption
shall'''result from the failure on the part of such party to use.
reasonable care to prevent such failure,' delay or interruption or
reasonable efforts to cure such failure, delay or interruption.

Section 46.	 LiahuAty Insurance

ia7 The Permittee,. in its own name as assured and at
its .sole cost and expense, shall secure and . keep in full force
and effect throughout the Term, a policy of "commercial general
liability .. insurance for such coverage as may reasonably be
required from..time- to-time by the Port Authority. covering the.
Permittee I soperations hereunder, including but not -limited`to
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Premises-Operations, Products-Completed operations and broad form.
property damage coverage, and further including a contractual
liability indemnity endorsement covering the Permittee's
obligations under this Agreement, which shall initially be in a
combined single limit of $2,000,000 for liability.for bodily
injury, for wrongful death and for property damage arising from
any one occurrence.

(b) The Permittee, in its own name as assured and at
its sole cost and expense, shall secure and keep in full force
and effect throughout the Term of this Agreement, a policy of
comprehensive automobile liability insurance for such coverage-as

..may reasonably be stipulated by-the Port Authority,.covering all
of the Permittee_'s owned, non-owned and.hiared vehicles, which'
shall be in a combined single limit of $2,000,000 per occurrence
for bodily injury and property damage liability.

, (c) The Port Authority shall be named as.an additional
insured in each policy of liability insurance required by this
Section. The Port Authority, " in its sole.discretion, may impose
increased insurance requirements as to coverage . limits or types•
of coverage, or both,'with respect to any System Operation which
requires the Permittee.to gain access to or utilize in any manner
any portion of the aircraft ramps at any Port Authority airport.

(d) As to any insurance required by this Section, a
certified copy of each of the.policies or a certificate or.•
certificate evidencing the existence thereof, or binders, shall
be delivered to the.Port Authority Manager, Risk Management
within twenty (20) L days' prior to-the commencement date of this
Agreement. In the event any binder: is delivered, it shall be
replaced within thirty (30) days by a ..certified copy 	 the
policy or certificate. Each such copy or certificate shall
.contain a valid provision or endorsement that the policy-May.not
be canceled,.terminated, changed or modified, without giving
thirty (30) days' written advance notice thereof to the Port,
Authority Manager, Risk Mariagement..-A renewal policy or
.certificate or certi€icates'evidencing the existence thereof
shall be delivered to the • Port'. Authority -at. least fifteen :(1!5)
days prior to the expiration date- .:of each expiring policy. If at
any time any of policies shall be or:become.unsati.sf actory to the
Port ,Authority as to form or substance, acting in a non-arbitrary
and .non-capricious manner, or if the Port Authority shall
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determine that any of the carriers issuing such policies shall be
or become unsatisfactory to the Port Authority, acting in a non-
arbitrary and non-capricious manner, the Permittee shall promptly
obtain a new.and satisfactory policy in replacement.

(e)- Each policy of insurance required by this Section
shall contain a provision that the insurer shall not, without
obtaining_ express advance permission from the General Counsel of
the Port Authority, raise any defense-involving in any way the
jurisdiction of the tribunal over the person of the Port
Authority, the immunity of the Port Authority or its
Commissioners, officers, agents or employees, the governmental
nature of the Port Authority or the provisions'of any statutes
respecting suits against the Port Authority.

Section 41.	 Non-Discrimination

(a) Without limiting the generality of any of the
provisions of the Agreement, the Permittee, for itself, its
successors in interest, and assigns, as a part of the
consideration hereof, does hereby covenant and agree that (i) no
person, on the grounds of race, creed, color, sec or national
origin, shall be . excluded from participation in, denied the
benefits of, or be otherwise subjected to discrimination in the
use of the System by the•Permittee, (ii) in the construction of
the System and the furnishing of services thereon by-the
Permittes, no person, on the ground of . race,.creed, color,.sex.or
national origin, shall be excluded from participation in, denied
the benefits of, or otherwise be subject to discrimination, (iii)
the - -Permittee shall use the System in compliance with all other
requirements imposed by-or'pursuant to . Title 49, Code of Federal
Regu'l`ations, Department of Transportation, subtitle A,'Office of
the secretary, Part 21, Non-discrimination in Federally=assisted
programs of the Department of Transportation-Effectuation of
Title VI of the Civil-Rights Act of 1964, and as said Regulations
maybe amended, and any other present or future laws, rules;
regulations, orders or directions of the United States of America
with respect thereto which from ti_.me = to-time may koe applicable to
the'Permittee , a operations at.,any Port Authority Airport .; whether
by reason of agreement :between., the Port Authority and the United
states Government --br- ^otherwise .
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(b) The Permittee shall include the provisions of
paragraph (a) of this-section in every agreement it may make
pursuant to which any Person, other than the Permittee, operates
any facility at any Port Authority airport providing services to
'the public and.shall also include.therein a provision granting
the Port Authority a right to take such action as the United
States tray direct to enforce such covenant.

(c) The Permittee's non-compliance with the provisions
of this Section shall constitute a material breach of this . , '
Agreement. In the event of the breach by " the Permittee of "any of
the above hon-discrimination provisions, the Port Authority may
take appropriate action to enforce compliance; or in the event

"such noncompliance shall continue for a period of twenty (20Y
days after receipt of written "notice from the ' Port Authority, the
Port Authority shall have the right to terminate.-this Agreement
with the same force and effect as-a-termination under the Section
20, or may pursue such other remedies as may be provided by law;
and as to any or all the foregoing, the Port Authority may take
such action as the United States may.'diarect.

(d) The Permittee shall. indemnify-an d hold harmless
the Port Authority from ariy ' claims and.demands of third persons,
'including the United States of America-, resulting from the
Permittee's'noncompliance with any of the provisions of this
Section, and the Permittee shall reimburse the Port Authority for
any loss or expense incurred by reason of such noncompliance..

(e) Nothing.contained . in this Section shall. grant or
shall be deemed to grant to the-Permittee the right to transfer.
or assign this Agreement, to,make ' any agreement or concession of
the type mentioned in paragraph (b)• hereof, --or::'any, right to
perform any construction at any Port Authority"Facility.

Section 42.	 Affirmative Action.

In addition ' to" an$ without limiting any, other term or
provision -o€ this Agreement, the .Permittee assures that it Will
undertake an affirmative action program as required by 14 CPR
Part . .152,-Subpart, E, to insure that xio person shall on the
grounds of.race, creed, color, national origin, or-sex-be
excluded €i= participating in any-.employment activities covered
in 14 CFR Part , 152,. Subpart E. The.Permittee assures " that no
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person shall be excluded on these grounds from participating in
or receiving the services or benefits of any program or activity
covered by this Subpart. The Permittee assures that it will
require that its covered suborganizations provide assurances to
the Permittee that they similarly will undertake affirmative
action programs . and that_ they will require assurances from their
suborganizations, as required by 14 CPR Part 152, Subpart E, to
the same effect.

Section 43.	 Permitteele Additional Ong3Ana Affirmative Action
Equal Qppartunity CommitmQat

(a) In addition to and without limiting any other..term
or provision of this Agreement, the Permittee shall not
discriminate against-employees or applicants-for employment
because' of race, creed, color, national origin, .sex, age,
disability. or marital status,- and shall undertake or continue
existing programs of affirmative action to ensure that minority
group persons and women are afforded equal employment opportunity
without discrimination. Such programs'shall -include, but not be
limited to, recruitment, employment, job assignment,-promotion,
upgrading, demotion, transfer, layoff, termination; rates of pay
or other forms of compensation, and selections for training or
retraisiing, including apprenticeship and on-the-job. training.

(W In addition to and without limiting , the foregoing,
and without limiting.the provisions of Sections 41 and 42, the
Permittee, in connection with its continuing operation,
maintenance and repair of the System, or any portion thereof, as
Provided in this Agreement, shall throughout the Term, commit
itself to acid-use good faith efforts to implement an extensive
Program of affirmative action, including specific affirmative
action steps to be taken by the Permittee, to ensure maximum
Opportunities for employment and-contractirig by minorities and
women, and by Minority Business Enterprises and Women-owned
Business Enterprises. In meeting the said commitment, the
Permittee agrees to submit to the Port Authority for-its-review
and approval the Permittee l b said extensive affirmative action.'.
program, including the specific affirmative action_steps to be
taken by . the Permittee to meet the- Aforesaid.-commitment, within_
sixty - (Go) . days after the execution -of this Agreement. The,
Permittee shall incorporate in its said program such-revisions
and changes which the Port Authority initially or from tithe -to-
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time clay reasonably require. Throughout the Term, the Permittee
shall document its efforts in implementing the , said program,
shall keep the Port Authority fully advised of the Permittee's
progress in implementing the said program and shall supply to the
Port Authority such information, data and-documentation with
respect thereto . as the Port Authority may from time-to-time and
at any time request,. including but not limited to annual reports.

(c) (i) "Minority" as used in this Section includes:

(1) Black (all persons having origins in any
of the B1ack.African racial groups not of Hispanic
origin)

(2) Hispanic (all . persons of Mexican, Puerto
Rican, Dominican, Cuban, Central or South. American
culture br origin,.-regardless of race);

(3) ,Asian and Pacific Islander (all persons
having origins in any of the original peoples of the
Far East, Southeast Asia, the Indian Subcontinent, or
the Pacific Islands); and

a
(4) American Indian or le laskan Native.(all

persons having origins in any of the original peoples
of North America and maintaining identifiable tribal
affiliations through membership and participation or
community identification).

iii) "Minority Business Erterprise" (MBE) as-.used
herein -shall mean any business enterprise which is at least
fifty=one percent . owned by, or in the case of 4 ,publicly owned
business, at least fifty-one percent of 'the stock of which is
owned by citizens-or permanent resident aliens who are minorities
and such ownership is real, substantial and continuing.

(iii) ."Women-owned Business Enterprise" (WBE) as
used'herein shall mean any business enterprise.which is at'least
fifty-.one percent owned by, or in the case of a publicly owned
business, at least fifty-one percent of the • stock of which is
owned by women and such ownership is real., , subs tantial. "and
continuing.
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(iv) Good faith efforts to include meaningful
participation by MBEs and WBEs shall include at least the
following:

(1) Dividing the work to be subcontracted
into smaller portions where feasible.,

(2) Actively and affirmatively soliciting
bids for subcontracts from MBEs and WBEs, including,
circulation of solicitations to minority and female
contractor associations: The Permittee shall maintain
records detailing the efforts made to provide for meaningful
MBE and WBE participation as called for in paragraph (b),
above, , including the names and addresses of all MBEs and
WEEs contacted and, if any such MBE or WBE is not selected
as a joint venturer or subcontractor, , the reason for such
decision.

(3) Making plans and specifications for
prospective 'work available to HBEs and WBEs in sufficient
time for review.

(4) Utilizing the list of eligible MBEs and
WBEs maintained by the Port Authority or seeking minorities
and women from other sources for the_ purpose -of soliciting
bids for subcontractors.

(5) Encouraging the formation. of joint.
ventures,-partnerships or other similar arrangements among
,subcontractors, where appropriate, tQ insure that the
-2ermittee will meet, Its obligations .hereunder.

(6) Insuring that provision is. made to
provide progresis payments to MBEs and WBEs on a timely
basis.

_

	

	 -(7) Submitting *quarterly reports to the Port
Authority . •(office of Business and job opportunity) detailing
its compliance with the provisions hereof.

(d). The Permittee I s non-compliance with the provisirons
of-this •Section . shall constitute a Material. breach of this
Agreement, In the event of the breach by the Permittee of any of
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the above provisions the Port Authority may take any appropriate
action to enforce compliance; or in the event such non-compliance
shall continue for a period of twenty (20) days after receipt of
written notice from the Port Authority, the Port Authority shall
have the right to terminate this Agreement with the same force
and effect as a termination under the provisions of'Section 20,
or may pursue such other remedies as may be provided by law.

(e) In the implementation of this Section, the Port
Authority may consider compliance by the Permittee with the
provisions of any federal, state or local law concerning
affirmaiive-action-equal employment opportunity which and at
least equal to the requirements.of this Section, as"effectuating
the provisions of this Section. If the Port Authority determines.
that by virtue of such compliance with the provisions of any such
-federal, state or local law, the provisions hereof duplicate or
conflict with such law, the Port Authority may waive the
applicability 'ofthe provisions of this Section to the. extent
that such duplication or conflict exists.

(f) . Nothing herein provided shall be construed as a
limitation upon the application of any laws which establish
different standards of, compliance or upon the applieatign of
requirements for the hiring of local or other area residents.

Section 44.	 ,Electricity

(a) Subject to all the terms, and conditions of,this
Agreement, including without limitation the provisions of Section
6 . with respect to portions of Port Authority Facilities leased'to
or otherwise made. -available to lessees or permittees, the Port
Authority will furnish . electricity to the Permittee for System,
operatlon, the-quantity of such electricity supplied to the
Permittee to be in accordance with the design criteria and
capacity of each of the Port Authority Facilities and to be paid
for by the Permittee as.follows:

(i) With respect to Port Authority. Facilities . or

Portions thereof that are located in the State-of New York, the
Port Authority-shall periodically. throughout the.Term, at such
times as the Port .Authority may elect, arrange-for a survey of
the Permittee's equipment by the'Port Authority's Engineering
Department or by -an independent utility consultant to be selected
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by the Port Authority for the purpose of establishing the
Permittee's annual-consumption of and demand for electricity
(such consumption of and demand for electricity being hereinafter
referred to as "Consumption and Demand"). Such Consumption and
Demand shall be based on the Permittee's electrical equipment and
the frequency and duration of the use thereof by the Permittee.
The Permittee's annual Consumption and Demand shall be divided by
the number of "Billing Periods" per year'established by the
public utility company supplying electricity in the vicinity of
the Port Authority Facility so - as to determine the Permittee's
Consumption and Demand per Billing Period. The Port Authority
shall.compute the cost of Bauch Consumption'and Demand as
determined by the . survey based on the greater of:. (1) the rates
(including the fuel or other adjustment factor if any) which the
Permittee. at the time of such , purchase and under the service
classification then applicable to it would have to pay for the
same-quantity of electricity to be used for the same purposes
under the same conditions if it received the electricity directly
from the public utility supplying the same to commercial
buildings in the vicinity, or (2) the Port Authority's cost of
obtaining and supplying the same quantity of-electricity. The
Permittee shall pay . the cost of such.Consumption and Demand for
each such billing period to the Port Authority at the time the
next fee payment following the close of such Billing Period is
due and the saute shall be deemed fees collectible'in the same
manner and with like remedies as if it were a part of the Minimum
Fee hereunder. The determination of . Consumption and Demand-by
survey shall be effective until the 'next succeeding survey and,
shall be binding and conclusive on both the Permittee and the
Port Authority.as to all matters, including but not limited to
the frequency and duration of use of the Permittee's electrical
equipment at the Port Authority Facility by the Permittee. The
cost of each such survey shall be borne by the Port Authority,
Provided that if the Permittee makes any alterations or
improvements at the Port Authority Facility^in accordance with_
the provisions of this Agreement or otherwise which may - result in
greater Consumption or Demand, the Port Authority may direct a.
new survey to establish the. Perini ttee I a Consumption and Demand
for electricity at the Port Authority Facility-in question'-and.
the cost thereof shall. be borne by-the Permittee. -Any method of
measurement used herein shall not preclude the..Port.-Authority
from reverting to the use of-any prior-method. An lieu of a:
determination of Consumption and Demand by survey,.' the -same may
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be measured by meter which the Port Authority may install at its
option, exercised at any time during the Term, and if for any
reason any meter fails to record the consumption of electricity,
the consumption of electricity during any such period that the
meter is out of service will be considered to be the same as the
consumption for a like period either immediately before or
immediately after the interruption as selected by the Port
Authority.

(ii) With respect to Port Authority Facilities or
portions thereof that are located in the State of New Jersey -, the
Port Authority-shall periodically throughout the Term, at such
times as the Port Authority may elect, arrange for a- surveyof
the PermitteeP's equipment I by the Port Authority's Engineering.
Department or by an independent utility .consultant to be selected
by the Pont Authority for the purpose of establishing the
Pernittee's annual. Consumption and Demand. The ' Port Authority
shall divide the total cost of electricity consumption and demand
furnished to the Port Authority Facility for each Billing Period,
as billed by the public utility supplying or  to the Port
Authority Facility, by the total number of kilowatt hours shown
on-the statement for the Port Authority Facility-for that Billing
Period in order to arrive at the cost per kilowatt hour charged
by the public utility supplying electricity to the Port Authority
Facility . for consumption and demand at the . Port Aiuthori.ty
_Facility. The.Permittee shall pay to the Port Authority at the
time the next fee-payment following the close of such Billing
Period is due, as and for the Permittee's consumption and Demand,
an amount.determi.ned by multiplying the , cost per kilowatt hour
charged by ' the public utility supplying electricity to-the Port
Authority Facility for consumption and demand at the Port
Authority Facility by the . nuinber of kilowatt--hours -of electrical
consumption by the Permittee'for that Bil^ling"Period as
determined by . 'the electrical survey. of the Permittee's equipment
conducted by the Port Authority. Such amount as is determined to
be due to the Port Authority for each such Billing Period shall
be deemed f ees. 'collectible in the same manner and with like
remedies as-If it were a part of the Minimum Fee hereunder.-In
the event the laws •of the State of 'New Jersey hereafter provide'
that the'Port Authority may resell or.subineter . electricity to the
Permittee, the Port Authority hereby reserves the ' right at.-Its
option exercised at any time during the Term,-and at its cost and
expense, to install meters to measure the Permittee I s Consumption
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and Demand and, in such event, the Permittee shall pay to the
Port Authority for each Billing Period the cost of such
Consumption and Demand as measured by meter based on the greater
of (1) the rates (including the fuel or other adjustment, factor
if any) which would be charged to the Permittee by the public. .
utility company supplying electricity in the vicinity at the•time
of-such purchase and under the service classification then .
applicable to the Permittee for the same quantity of electricity
to be used for the same purposes under the same conditions if the
Permittee •purchased such electricity directly from such public
utility company, or (2) the Port.Authority's cost of obtaining
and supplying the same quantity-of electricity, and if for any
reason any meter fails . to record the consumption of electricity,
the consumption thereof during any such period that the meter is
out of service will be considered to be the same as the
consumption for a like period either immediately before or
immediately after the interruption as selected by the-Port
Authority.

(b) Notwithstanding that the Port Authority has agreed,
to supply electricity to the Permitter, the Port-Authority shall
be under no obligation to provide or continue such service if the
Port Authority is prevented by law, agreement or otherwise from
teetering or measuring electrical-consumption as set forth in
paragraph (a) of this Section, or elects not to sb meter or
measure • consumption of the same, and in-any such event, the
Permittee shall make all arrangements and conversions necessary
to obtain electricity directly from the public utility. Also in
such event, the Permittee shall perform the construction
necessary for conversion and if any lines or equipment of the
Port.-:-Authority are with the consent of the Port Authority used
therefor, the Permittee shall pay to the Port Authority its pro
rata share of the reasonable costs..and expenses for the said
lines and equipment.

(c) The supply of electricity shall be made by the..
Port Authority to the Permittee at such points as are designated
on the final plans covering the-Permittee's Initial System
Construction Work approved by the Port Authority-for connection
of the electrical distribution systems to be installed by the
Permittee'with the •Port Authority's-lines and conduits,"and the
Port Authority shall have no responsibility for the distribution
of electrical current beyond the points of . connection to the
System.
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(d) If any federal, state, municipal or other
governmental body, authority or agency or any public utility
assesses, levies, imposes, make or increases any charge, fee or
rent on the Port Authority for-any service, system or utility now
or in the future supplied to the Permittee or to any of its
Carrier Users, then, at the-option of the Port Authority
exercised at. any time and from time-to-time by notice to the.
Permittee, the Permittee shall pay, in accordance with said
notice, such. charge, fee or 'rent- or increase thereof (or the
portion thereof equitably allocated by the Port Authority to the
Permittee r e operations hereunder) either directly to the.
governmental body, authority or.agency-or to..'the public utility
or directly to the Port Authority.

(e) The Port Authority shall have the.Vight to
discontinue . temporarily the supply of any of-the above services.
when necessary or desirable 3n the reasonableopinion of the Port
Authority in order to make any repairs, alterations, chang es. or
improvements in the premises or elsewhere at the Port Authority
Facility including, but not limited to all systems for the supply.
of services.  -Except -in • cases of emergency, the Port Authority
shall give.the Permiteee reasonable prior notice.before
discontinuing the supply of services pursuant to the* provisions
Of this paragraph.

M No failure-,.delay,- interruption or reduction in
any service or services shall be or shall be construed to be an
eviction of the Permittee, shall be grounds . for any diminution or
abatement of the fees payable hereunder, or shall constitute
grounds . for- -any Claim by the Permittee for. damages, consequential
or otherwise; unless due to 'the gross negligence' ' or willful
misconduct ' of the Port Authority, -its .employees .or agents.

(g)- The Port Authority shall be under no obligation to
supply any service or services if and to the extent .arid during
any period that the supplying of any such service or services or
the use of any component necessary therefor shall be prohibited-
or rationed by'any federal, state or municipal law, .rule;
regulation, requirement, order or direction and if the Port
Authority deems, it In the'public . interest to comply therewith;
even though'such'law-, rule, regulation,- requirement, order or
direction -may not be mandatory- on. the Port Authority as a' public
agency.
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Section 45.	 Suitability of Port Authority FacilijU&S

The Permittee acknowledges that it has not relied upon
any representation . or statement of the Port Authority or its
Directors, officers, employees or agents as to the suitability of
any. Port . Authority Facilities to be utilized by the Permittee for
System Operations. Without limiting any obligation of the
Permittee to commence operations hereunder at the time and . in the
manner stated elsewhere in this Agreement, the Permittee agrees.
that no portion of any Port Authority Facilities to be utilized.
by the Permittee for System Operations . will be used initially or
at anytime  during the 'Term which is in a condition unsafe or
improper fore the conduct of System operations .so that there is
possibility of injury or damage to life'or property. Except-as
expressly provided in Section 44, the Port Authority shall have
no responsibility with respect to the furnishing or supplying of
any utilities whatsoever.

Section 4t.	 0bjgctionab1e Interference

(a) In the event that the operation of any of the
Permittee's - or - a Carrier User , s- or a Paging Carrier User's
transmitting and receiving equipment, or associated 'antennas,
lines, cables, and. wires causes Objectionable Interference, as
defined in paragraph (d) below, to any communications activity
conducted as of the date of this Agreement at any Port Authority
Facility by the Port Authority or a third party pursuant to
agreement between such third party and the Port Authority, the
Permittee shall take all steps necessary to remove the cause of-
the 0)4jectionable Xnterference.

(b) If such objectionable Interference relates to a
communications activity at such Port Authority Facility conducted
by the Port Authority or a third party pursuant.to agreement
between - such -third party and the Port Authority which commences
after the ''commencement of the Permittee's operations at the Port-
Authority Facility pursuant to the terms of this, Agreement, the
Permittee shall cooperate with the . Port•Authority and any such
third party in a ' commercially reasonable effort to remove the
cause of the Objectionable Interference. If such communication
activity ' conducted by the -Port Authority or such third party
causes Objectionable Interference to Carrier Users or to Paging
Carrier Users, the Port Authority shall take commercially
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reasonable steps, and shall use commercially reasonable efforts
to require the third party to take commercially reasonable steps,
to remove the cause of the objectionable Interference.

(c) If the Permittee believes that the cause of such
objectionable Interference does not relate.to the operation of
its transmitting and receiving equipment, or associated antennas,
lines, cables, and wires, the matter 'shall be submitted to an
engineering committee consisting of one engineer selected by the
Permittee, one engineer selected by the Port Authority, and a
third engineer selected by the two engineers previously selected.
If Ruch engineers can not agree on a third engineer, then the
third engineer shall be selected by an officer of the American
Arbitration Association. ° it shall be the duty of the memberB-of
the engineering committee to determine whetherin their-opinion
the objectionable Interference results from the operation of the
Permittee's transmitting and receiving equipment, or associated
antennas, lines, cables, and wires. If a majority of the
committee shall so determine, and such objectionable Interference
relates to an existing communications activity at such Port
Authority Facility, the Permittee_ shall remove the cause of the
Objectionable Interference.

(d) Objectionable Interference to a communications
activity shall be deemed to-exist for the purposes of this
Section if:

M The construction.or operation, maintenance,
-or -repair of a Person's transmitting and receiving equipment or
associated antennas, lines, cables, and wires causes a-condition
to exist which would constitute interference within the meaning
of the rules 'and-regulations of the Federal communications
Commission at the time then in effect; or

(ii) The construction, operation, maintenance,- or
repair of a Person's transmitting and receiving. equipment or
associated antennas, lines, cables, and wires causes a material.
impairment of the'quality of either sound or picture signals of,a
communications activity being conducted at a Port Authority
Facility during - the period of operation of such communications
activity, as compared with that which would be obtained if such
transmitting and receiving equipment or associated antennas,
lines, •cables,.and wares were not in operation, or under
construction, maintenance, or'repair; or
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(iii) The construction, operation, maintenance, or
repair of a Person's transmitting and receiving equipment or
associated antennas, lines, cables, and wires prevents a third
party conducting a'communication activity at such Port Authority
Facility from using or having access to its equipment, or
associated antennas, lines, cables, and wires at reasonable and
usual.times to an extent which interferes to a material degree
With the construction, operation, maintenance, or repair thereof,
it being understood that a reasonable temporary interference
which does not materially interfere with the construction,
operation, maintenance, or repair of such third party's
equipment, or associated antennas, lines, cables, and wires and
which ., is occasioned by construction, operation, maintenance;-,or
repair of or to such equipment, or associated antennas,' lines,
cables, and wires shall not be . considered Objectionable
Interference.

(e) All agreements to , which the Port Authority shall
hereafter become a. -party and pursuant to which the'Port Authority
shall grant or otherwise provide rights, licenses or permission
to engage in: communications' activities at any Port Authority.
Facilities shall contain the agreement of the 'other party to such
agreement, expressed to be for the benefit of and enforceable by
the Port Authority and the . Permittee, to accept and be bound by
the provisions of this Section 4.6, unless, in the reasonable
opinion of the Port Authority, such communications activities
would not cause Obj.ectionable Interference to System Operations.

Section 47.	 TOn-Liability ofndividgals

Neither the Commissioners of the Port Authority-nor the
Members of the Permittee, 'nor any of them, nor any officer, agent
or employee of the Port Authority.or of the Permittee shall be
charged personally by . either party hereto with any liability or
shall be held personally liable to the other party under any term
or provision of this Agreement or because of its execution or,
attempted execution, or because of any breach or attempted or
alleged breach thereof.

Section 48.	 pxistinc'r Wireless Agreements

The Port Authority hereby assigns to the Permittee all
of the Port Authority's right, title and interest in-its existing
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lease and permit agreements with wireless carriers at Covered
Facilities, including but not limited to those lease and
permit agreements listed on Schedule A attached to Exhibit E,
described below. The Permittee shall pay any costs incurred by
it or by the Port Authority in connection with any termination or
revocation of such agreements. Total payments by .the Permittee
to the Carrier Users pursuant to this Section shall not exceed
One Million Six Hundred Thousand Dollars and No Cents
($1,600,000.00) in the aggregate. Any such payments made by the
Permittee to the Carrier Users shall comprise a portion of the
Initial System Capital Cost. The assignment by the Port
Authority to the ' Permittee provided for above shall. be further
evidenced by execution and acknowledgment of .-an "Assignment and
Assumption Agreement" in the form attached hereto, hereby made a
part hereof and marked "Exhibit E" and by the transmittal by the
Port Authority and the Permittee of a letter notifying such
wireless carrier under any such existing agreement of the
assignment of same.

Section 49,	 Non-Disturbance

So long as this Agreement has not been terminated on
account of - a default by the Permittee that has continued beyond
any applicable cure period, no mortgagee or assignee of, or
successor to, ,the Port Authority, or-any,'Person holding any liens
on or security interests in any equipment or fixtures owned by
the Port Authority that form a part of the System to
"Successor"), upon taking title to any-such fixtures or - equipment
shall terminate or disturb the Permittee's use and operation of
such equipment and fixtures in connection with the operation of
the'system pursuant to this Agreement, except in-accdrdance'..with
the -terms of this Agreement. A Successor'shali - be bound to the
Permittee under the terms of . this Section 49.

Section 50. - Labor Ha moDy Obligation

The Permittee shall use reasonable efforts, taking all
measure and weans, to insure labor harmony'in its operations at
the Facility all to.the . end of avoiding and preventing strikes,
walkouts, work stoppages, slowdowns,•boycotts ' and other labor
trouble and discord. The Permitted recognizes the essential -
necessity of the continued and f ,411 operation of each Port
Authority Facility.

-94-



Section Si.	 Brokerage

The Permittee represents and warrants that it has not
had any contacts,-dealings, acts or conversations with any broker
except TREGA Securities, LLC or BancBoston Robertson Stephens
Inc. (assuming, but without acknowledging, that either of said
entities is a "broker")-in connection with the negotiation of
this Agreement or in connection with the rights and permissions
granted to the Permittee hereunder. The Permittee shall
indemnify and 'save harmless.the Port Authority from any and all
claims. for brokerage or commission made by any Person, including
but noG limited to TREGA Securities, LLC and BancBoston Robertson
Stephens Inc., for services in connection with.the negotiation
and execution of this Agreement or in connection with the rights.
and permissions granted to the Permittee hereunder arising out of
the contacts, dealings, acts or conversations of the Permittee,-
except for claims arising solely out of any contacts, dealings,
acts or conversations of the Port Authority..

Section 52.-	 Katices

(a) All notices,.permissions, requests, consents and
approvals . given'or required to be given to or by either party
shall be in writing, and all such notices and requests shall be
personally delivered to the party or to the duly designated
officer or representative of such party at the location provided
Pursuant to this Section or forwarded to such party, officer or
representative at the location provided pursuant to this Section,
by a „Pationally-recognized overnight, courier service-or sent by.
registered or certified mail. The Port Authority and.the
Permittee shall designate an office within the Port of New York
Distr_.ct and an officer or z'epresentative whose regular place of
business is at such office. Until further notice, ,.the Port
Authority hereby designates its Executive Director and the
Permittee designates the.person whose name appears on the first
page of this-Agreement as their respective officers or
representatives upon whom notices and requests may be served,, and
the Port authority designates its office at one World Trade
Center, New Mork, New York x.0048, and the Permittee -designates
its office, the address of.which is set forth on the first page
ref this Agreement,.as their respective offices where notices and
requests may be served.
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(b) If any notice is mailed or delivered, the giving
of such notice shall be complete upon receipt or, upon the event
of a refusal by the addressee, upon the first tender of the
notice to the addressee or at the designated address.

Section 53.	 Severabil.i.tgr

In the event that any of the terms, covenants or
conditions hereof or.the application of any such term, covenant
or condition shall be held invalid as to any party or
circumstance*by any court or regulatory body having jurisdiction,
the remainder of such terms, covenants ' or conditions shall not be
affected thereby and shall remain if full force and effect, and
the parties shall negotiate in good faith to substitute a tetw or
condition in this Agreement to replace . the one + held - i.nvalid-.

Section 54.	 Counterparts

This Agreement maybe executed in any number•of
counterparts, and each counterpart'hereo€ . shall be deemed ' to be
an original instrument, but all such counterparts together shall
constitute but one agreement.

Section 55.	 Rules of Intoxpretation

Except as otherwise expressly provided herein: the
singular includes the plural. and the plural includes . the
singular; °or" is not exclusive; "include" and "including" are
not limiting; a reference to any agreement or other contract
includes permitted supplement and avaendments; a reference to a
law includes only such law as in.effect on the date of execution
and delivery-hereof and any rules or regulations issued
thereunder and in effect on the date of the execution_-_-and
delivery hereof; a reference to a Person includes its permitted
successors •and assigns; a reference' to a Section or 'any. Exhibit
is to the Section , or Exhibit which constitutes a part of this
Agreement unless-otherwise specified; in' case of any conflict
between the provisions of this Agreement and any Exhibit, - the
Provisions of this Agreement shall • take precedence; any right-maY
be exercised -at any time and from time to timep all obligations
under this Agreement of any party are continuing obligations
throughout the Term and the fact that counsel to any party shall
have drafted this Agreement shall not affect the interpretation
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of any provision of this Agreement in a manner adverse to any
party or otherwise prejudice or impair the rights of any such
party.

Section 56.	 Third Partv_Beneiciaries

It is not intended that this Agreement make any Person
a third party beneficiary hereof, notwithstanding the fact that'
Persons other than the Permittee.and the Port Authority may be
benefitted hereby.

Section 57.	 Governing Law

This Agreement shall be governed.by , and-construed in
accordance with, the laws of the State of New York:,

Section 58.	 .tire Agreement

'This-Agreement consists of the following: pages I
through 98, inclusive, and Exhibits A, B, C, D and E and Schedule
E. It constitutes the entire agreement of the parties on the
subject matter hereof .and may not be changed, modified discharged
or extended except by written instrument duly executed -by Port
Authority and the Permittee. The Permittee agrees that no
representations or warranties shall be binding upon the Port
Authority unless expressed in writing in this Agreement.
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IN WITNESS WHEREOF, the parties hereto have executed
these presents as of the day. and year first above written.

THE PORT AUTHORITY OF NEW YORK
.AND NEW JERSEY

By: , 24t,

Title: c-:^IiE'F	 ^sJ.ratdGy 4F^tC

ATTEST:

Secre ary

ATTEST:	 NEW YORK
	 PARTNERS. LLC

-- L	 c	 By?`

Name:_^^?il ^,^ E. Deck
	 tom -" I - bi.Z-M—N-1 ^ l7

Title;	 ^i^,} ^ ^N	 Title: lirts:xaQA+	 -
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EXHIBIT A

PORT AUTHORITY- FACILITIES

I.	 Basi.

A.

B.

C.

D.

E.

port Auth rite'aciltaes

Holland- Tunnel.

Lincoln Tunnel

John F. Kennedy International Airport

Newark International Airport

LaGuardia Airport

II. Additional Port Authors F_4c"j_t:ies

A. PATH Stations and tubes

B. Port Authority Bus Terminal

C. World Trade Center Concourse

(Other Port Authority Facilities, such-as the George.
Washington Bridge Bus Station, may be added to the System upon.
the request of the Permittee and with the written consent of the
Port Authority in its sole and absolute discretion.)
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M]IMT D (46 Pages plus Exhibits A — E
and Schedules 2.7(a) — 2.7(h))

I	 CARRIER ACCESS AGREEMENT

	

2	 THIS CARRIER ACCESS AGREEMENT (the "Agreement") is made and

	

3	 entered Into this	 day of	 , 1999, by and between NEW YORK

	

4	 TELECOM PARTNERS, LLC • ("NYTP"), a Delaware limited liability company with a

	

5	 principal office at 	 World Trade Center, New York, New

	

6	 York 10048, and	 (the "Carrier"), a

	

7	 corporation with a principal office at

8

	

9	 -WITNESSETH:

	

10	 WHEREAS, the Part Authority of New York and New Jersey (the "Port

	

11	 Authority") has selected NYTP to build and operate a Telecommunications Network Access

	

12	 System ("TNAS"), as described 'on Exhibit "A" attached hereto, whereby providers of

	

13	 Personal Wireless Services ' (as- hereinafter defined) may elect to have seamless_ wireless

	

14'	 =Ceas to certain tunnels, concourses and buildings, airports and other facilities operated by

	

15 , 	the Port Authority;

	

16	 WHEREAS, the Port Authority and NYTP have agreed upon the terms and

	

17	 conditions pursuant to which NYTP will build and operate the TNAS and, In connection

	

18	 therewith, the Port Authority and NYTP have entered into a TNAS Agreement dated

	

19	 1999 (the "TNAS Agreement*) .-.and

20. i WHEREAS, NYTP has agreed to, makt the TNAS available to the Carrer in

	

21	 the Lincoln Tunnel and the Holland Tunnel (collectively, the "Tunnels"), as well as in any

	

22	 other Port Authority Facility (hereinafter defined) in . which the Carrier desires TNAS

	

23	 coverage, in accordanee.with the terms and conditions set forth herein. , and the Carrier .has

	

24	 agreed to participate in and :use the TNAS in the Tunnels and, If the Carrier desires, other

	

25	 Port Authority Facilities. and to make payments to NYTP, all- In accordance - v t}t the terms

	

26	 and conditions set.forth' hereln.
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1	 NOW, THEREFORE, in consideration of the covenants contained herein and

	

2	 other good and valuable consideration, the parties agree as follows:

3	 AGREEMENT

4	 I.	 DEF1A(PI'IONS. For purposes of this Agreement, the following

	

5	 capitalized words and phrases, in the absence of clear implication otherwise, shall be given

	

6	 the following respective meanings:

	

7	 "Access Fee" shall have the meaning given that term in Section 3:1.

	

8	 "Assignee" shall mean.a Person to whom rights . hereunder have been

	

9	 assigned, including any trustee designated in connection with the Project Financing.

	

10	 "Baseline MOUs" shall mean the MOUs for each Covered Facility set

	

11	 forth on the Schedule for such Covered Facility, as increased by any additional Baseline

	

12	 MOUs purchased by the Carrier pursuant to Section 3.1(c).

	

13	 "Carrier Ag^lnents" shall mean this Agreement and all other similar

	

14	 agreements-with Participating Carriers pursuant to which Participating Carriers-and NYTP

	

15	 agree on the terms and condition s under which ' such Participating Carriers wily have access to

	

16	 the TNAS.

	

17	 "Carrier UC" shall have the meaning given that term in Section 3.6.

	

18	 rrier Equipment" shall mean the Carrier's equipment for the

	

19	 provision of telecommunication- services.

20 "Change in mow" shall . mean ([} any change in, or adoption of, any..

	

21	 constitution, clharter, act, statute, law, ordinarioe, - codc, - ruie; rcgviation-or order,,or other.

	

22	 legislative or"administrative action of-the United States of America, -die- -Stm-of.New York,
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I	 or the State of New Jersey, or any agency, department, authority, political subdivision or

	

2	 other instrumentality of any of them (collectively, a "Law"), (ii} a final decree, judgment, or

	

3	 order of a court or any such agency which is legally binding and enforceable, or (iii) the

	

4	 suspension, termination, interruption, denial, failure to renew, or imposition of conditions

	

5	 not previously imposed . with respect to the issuance of any permit, license, consent or

	

5	 authorization, or any change in judicial or administrative interpretation of any law with

	

7	 which, in each case, in the mutual opinion of the parties, NYTP must at such time comply in

	

8	 connection with the design,- construction or operation of the TNAS, having a material adverse

	

9	 effect on the performance of any of the obligations . of NYTP hereunder or of any other

	

10.	 obligation of a-party pursuant to this Agreement, occurring subsequent to the date hereof,

	i I	 and which has not been principally caused by, . nor significantly contributed to by; and is

	

12	 beyond the reasonable control of, the party relying thereon as justification for not. performing

	

13	 an obligation or complying with any condition required of such parry under this Agreement.

	

14	 "Contractor" shall mean, collectively, the general contractors that

	

15	 NYTP selects to construct all or any portion of the TNAS.

	

16	 "Construpt gn Contract" shall mean, with respect to any Contractor,

	

17	 every agreement between NYTP and such Contractor with respect to the TNAS.

	

18	 CopstructiegCosts"'shall.mean, With-respect to any Covered Facility,

	

19	 all costs attributable solely to such -Covered Facility that may be incurred by NYTP

	

20	 (including any such costs incurred by any of its contractors or agents) during the

	

21	 Construction Period with respect to the completion of the TNAS at such Covered Facility.

	

22	 "Construction Date" shall mean, with respect to any Covered Facility, .

	

23	 the date that construction of the TNAS commences .in such Covered Facility. .

	

24	 'Construction Period" shall mean, with respect to any Covered

	

25	 Facility, the time period beginning on the Construction Date and ending on the date set forth
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I	 in the Schedule 2.7 for such Covered Facility, or as may be further extended pursuant to

2	 Section 2.7(a).

3	 "Consulting Engineer" shall have the meaning given to such term in

4	 Section 2.7

5	 "Contractor" shall mean each general contractor that NYTP selects to

6	 construct the TNAS, or any portion thereof.

7	 "Covered Facility" - shall mean each Port Authority Facility with respect

8	 to which the Carrier has elected to participate in the TNAS and receive WAS coverage

9	 pursuant to the procedures in Section 2.7.

10	 "Date of TNAS Operation" shall mean, with respect to each Covered

11	 Facility, the later to occur of W the end of the Construction Period. or (ii) the date on which

12	 the Carrier his . complied with the terms of Sections . 2 .7(a), 3.1 (a) and (b) and- 3.2 with

13	 respect to such Covered Facility.

14	 "Entrance Fee" shall have the meaning given that term in Section 3.1.

15	 "ftivalenf Measurement of Use" ipr "EMU" shall have the meaning

16	 given to that term under &e-definition of MOU.

17
	

'Estirr gq̂ A Constructro Costs" shall have the meaning given to that

18	 term in Section 3.6.

19"Excess MOUs" shall mean; with respect to-each Covered. Facility,, all

20	 MOUs sent or received by Carrier 's customers over the TNAS in an operating year in excess

21	 of Baseline Wits.
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I	 "Lxisting Contracts" shall mean the existing contracts regarding

	

2	 wireless services within Port Authority Facilities described on Exhibit "B" attached hereto.

	

3	 "GAAP" shall mean generally accepted accounting principles applied

	

4	 on a consistent basis.

	

5	 "Initial 'Perm" shall have the meaning given that term in Section' 4.1.

	

6	 "MC? " and, collectively, *MgUs," shall mean a "Minute of Use,"

	

7	 which shall -refer to each minute,. or portion thereof, of airtime.that a customer of a

	

8	 Participating Carrier sends or receives transmissions over the TNAS. In addition, the

	

9	 Carrier acknowledges that methods of measuring use or volume in the wireless

	

10	 communications industry are constantly evolving, and that NYTP may in the future use 'a

	

11	 different methodology for measuring use.of the system by the Carrier and the other

	

12	 participating Carriers (e.g.; measurement based on bits through digital packet switch data).

13'	 In the event that NYTP converts the methodology of^measuring use of the TNAS from

	

14	 minutes of use to an equivalent measurement of digital information wireless traffic use (an

	

15	 "Equivalent Measurement of Use" or "EMU"), the defined term MOU used throughout this

	

16	 Agreement shall mean and refer to such EMU. The parries acknowledge that a change in the

	

17	 methodology used to measure use of the WAS will require 'the consent of the Port Authority

	

18	 in accordance with the terms of the TNAS Agreement.

	

1 9	UeratingYear". means a calendar year during the term of this

	

20	 Agreement or, as applicable, and pro rated, the portion of the year beginning on the Date of

	

21	 TNAS Operation and ending on December 31 of the same calendar year or, in the case of

	

22	 the last Operating Year hereunder, the portion of the year beginning on January ' 1 thereof

	

23	 and ending on the Termination Date of this Agreement.

	

24	 "Over " means, with respect to certain Covered Facilities, access to

	

25	 Mctures or property on or at such Covered Facility by the Carrier .for the installation of

	

26	 Carrier Equipment.
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I	 "Participatin Carriers" shall mean, with respect to each Covered

	

2	 Facility, the providers of Personal Wireless Services who have entered into or at any time 	 5

3 . hereafter enter into an agreement with NYTP allowing such provider access to the TNAS in

	

4	 such Covered Facility.

	

5	 "Person" shall mean any individual, firm, partnership, corporation,

	

6	 association, institution, cooperative enterprise, trust, municipal authority, federal institution

	

7	 or agency, state institution or agency, municipality, other governmenW agency or any other

	

8	 legal entity or any group of such persons whatsoever which is recognized by law as the

	

9	 subject of rights and duties.

	

10	 "Personal Wireless Services" shall mean commercial mobile services;

	

11	 unlicensed wireless services, and common carrier wireless exchange access services.

	

12	 "Points of Interface with TNAS" shall mean the locations at which the

	

13	 Carrier's equipment interfaces with the TNAS.

	

14	 "Port Author" shall mean the Port Authority of New York and New

	

15	 Jersey, a body corporate and politic: created by Compact between the states of New York and

	

16	 New Jersey with the'consent . of the Congress of the United States of America.

	

17	 "Port Authority Facilities" or "Facilities" shall mean those areas owned

	

18	 or controlled by the Port Authority as described on Exhibit "C" attached . hereto.

	

19	 TML " shall mean the development, financing, construction,

	

20	 operating arid maintaining of the TNAS, all as described in the TNAS Agreement and .herein.

	

21	 "Project Financing" shall mean the obligations of NYTP , pursuant to the

	

22	 indebtedness 'incurred and all other funds raised by NYTP to' -f nance the development,

	

23	 construction, equipping and'operation'of the'TNAS and any- paynwts; made : in connection

	

24	 with the Existing Contracts.
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1	 "Sc ul s" shall mean the Schedules attached (or, with respect to

	

2	 subsequent Covered Facilities, to be attached) to this Agreement and made a part of this

	

3	 Agreement and containing the terms and conditions on which the Carrier shall have the right

	

4	 to use the TNAS in each Covered Facility. Each such Schedule is referred to and described

	

5	 in Section 2.7, and is designated Schedule 2.7. There shall be a separate Schedule 2.7 for

	

6	 each Covered Facility.

7	 "System Capacity" shall mean the specifications and minimum system

	

8	 capacity described in Exhibit "D" attached. hereto.

	

9	 "Technical Standards" shall mean the technical standards for the TNAS

	

10	 for each Port-Authority Facility as set forth on Exhibit "E" attached hereto.

	

11	 'Termination Fee" shall have the meaning given that term in

	

12	 Section 14.3.

	13	 "TNAS" shall mean each telecommunications network access system to

	

14	 be owned by NYTP and constructed by each Contractor on the'Port Authority Facilities in

	

15	 accordance with the TNAS Agreement, whereby providers of Personal Wireless Services will

	

16	 gain seamless wireless access to certain Port Authority facilities, which network access

	

17	 system is fully described and detailed on Exhibit "A" attached hereto.

	

18	 "TNAS Agreemen t" shall mean the agreement between the Port

	

19	 Authority and NYTP dated _	 _	 , 1999, pursuam to which NM and the Port

	

20	 Authority Have agreed upon the terms and conditions under which NYTP will build and

	

21	 operate the TNAS.

22 " Urioontrollable Circumsmnces" shall.mean acts, events, or conditions

	

23	 hereafter occurring or existing, whether affecting -the . TNAS or NYTP, having a matae W

	

24	 adverse ' effcct on "y obligation under this Agreement, if such: act, e%1e11t or condition has not

	

25	 ^^been principally caused by; nor significantly contributed to by,. andas beyond the reasonable
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I	 control of, the party relying thereon as justification for not performing an obligation or

	

2	 complying with any condition required of such party under this Agreement, of the following

	

3	 kinds:

	

4	 (i) An act of God, war, embargo, insurrection, strike, riot,

	

5	 sabotage, fire, demonstrations, civil disturbance, national emergency, flood,

	

6	 explosion, earthquake, lightning or similar circumstances;

	

7	 (ii) the entry of a valid and enforceable injunctive or restraining

	

8	 order or judgment of any federal or stare, administrative agency or governmental

	

9	 officer or body, having jurisdiction thereof if such order or judgment . is not the result

	

10	 of the negligent or willful act, or failure to act of the non-performing party. The

	

11	 contesting in good faith of any order or judgment shall not constitute or be construed

	

12	 as a willful or negligent act; or

	

13	 (iii) Change in Law.

	

14	 "Underlay MIAS" means, with respect to certain Covered Facilities,

	

15	 access by the Carrier to the NYTP internal building network coverage equipment at such.

	

16	 Covered Facilities.

	

17	 "Usage Fee"' shall have the meaning given that term in Section 3.1.

	l8	 2. ESTABLISHMENT OF TNAS

	

19	 2.1 Obligation of NYTP To Establish TNAS. NM and the Port

	

20	 Authority have entered into the TNAS Agreement and NYTP shall -use reasonable efforts to

	

21	 implement the TNAS Kghzment 'cause'-die WAS Ito be constructed, and operate'the TNAS,

	

22	 all in accordance with	 andterms and condidons of the TNAS Agreement and the Carrier

	

23	 Agrccmcnts. On'or'before^the Date of WAS, Operation .in .each Covered Fac4ity,::11YTP;

	

24	 'shall cause'-the TNAS to'be - fully operational yin such Covered Facility .In-accordance with the
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I	 terms of the System Capacity and Technical Standards for that Covered Facility. NYTP,

	

2	 through its own personnel, the Contractor, and other Persons shall provide all labor and

	

3	 materials necessary to build, own, operate, repair and maintain the TNAS. The Carrier shall

	

4	 be solely responsible for the installation, maintenanoe, repair, replacement and operation of

	

5	 the Carrier Equipment in the TNAS.

	

6	 2.2 Administration of TNAS. NYTP will administer and operate all

	

7	 aspects of the TNAS. Following the Date of TNAS Operation in each Covered Facility,

	

8	 NYTP shali keep the TNAS operating and available continuously in each Covered Facility

	

9	 seven days per week, 24 hours per day, every day of the year. NYTP shall maintain the

	

10	 TNAS in good operating condition, and shall manage the TNAS whh - sound engineering

	

i l	 practices. Subject to the Carrier's base-station and, customer unit specifications, NYTP shall,

	

12	 in accordance with the Technical Standards, cause to be accepted and/or delivered, In each

	

13	 Covered Facility, wireless communications signals within the 'TNAS originating from or to

	

14	 be delivered to customers of the Carrier. The Carrier shall develop a system, reasonably

	

15	 acceptable to NYTP and to the Fort Authority, capable of measuring wireless

	

16	 communications signal volume in each Covered Facility in consultation with and based on

	

17	 reasonable standards adopted by, NYTP (and approved by the Port Authority), and shall

	

18	 report such volume to NYTP on a monthly basis. The Port Authority, from time to time,

	

19	 may inspect the Carrier's Equipment for measuring wireless communications signal volume.

	

20	 In the event that the Carrier refuses or is unable to develop a system capable of measuring its

	

21	 wireless communications signal volume in each Covered Facility, the parties acknowledge

	

22	 that NYTP may. at its discretion, develop, implement and install a system (on the Carrier's

	

23	 equipment, if necessary) capable of measuring wireless communications signal volume

	

24	 originating or terminating on, or otherwise using, .the TNAS; provided that any such system

	

25	 shalt be, developed in consultation with the Participating Carriers, and the. costs to -develop

	

26.	and implement such system shall be I	 ^.

	27	 2.3 Carrier Commitm.ent. Commencing on the Date of WAS

	

28	 Operation and during the term of this Agreement, all Personal Wireless Services provided by

	

29	 the Cartier to its customers within each Covered Facility's-TNAS coverage area 9WI be
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I	 provided through NYTP and the TNAS, and the Carrier shall not use any other means or

	

2	 method of transmitting wireless communications signals in any Covered Facility. This

	

3	 Section 2.3 shall not prohibit the Carrier from using, and shall not restrict or limit the

	

4	 Carrier ' s use of, those portions of the Carrier 's existing telecommunications system located

	

5	 outside the Covered Facilities that may . provide coverage in or -otherwise overlap areas of a

	

6	 Covered Facility serviced by the TNAS. The Carrier acknowledges that NYTP may measure

	

7	 baseline existing telecommunications signals levels to establish existing levels of overlap, and

	

8	 that NYTP may monitor future signals levels to ensure that the Carrier does not intentionally

	

9	 avoid the .TNAS through additions to its existing system.

	

1a	 2.4	 System Capacity. 'it is acknowledged and understood by the

	

t 1	 parties that the TNAS will be designed and constructed to handle, process and complete'.

	

12	 wireless transmission signals in accordance with the Technical Standards and the System

	

13	 Capacity.

	

14	 2.5	 Shutdown. OA fourteen (14) days prior written notice. to the -

	

i5	 Carrier., NYTP may partially or completely reduce the capacity of the TNAS for a .scheduled

	

16	 overhaul, provided that no later than seven (7) days prior to any such reduction of capacity,

	

17	 NYTP shall present to the Carrier a contingency plan • (a "Shutdown Contingency Plan",),

	

18	 acceptable to the Carrier in the Carrier ' s reasonable discretion, to noti .fjr the Carrier's

	

19	 customers of the . anticipated shutdown and alternate means of providing service to such"

	

20	 customers, which contingency plan shall include, but not be limited to, notices posted in the
•	 mss.

	21	 Covered Facility to be affected, and provided further that if -the proposed Shutdown

	

22	 Contingency Plan is not acceptable to the Carrier, NYTP shall work with the Carrier to-

	

23	 develop a revised ShutdownContingency- Plan acceptable to the Carrier in the Carrier's

	

24	 reasonable discretion prior to. any such reduction of capacity. ;NYTP shall select overhaul or

	

25	 shutdown periods when low call volume may be expected. Except in uses of emergency or

26.	 Uncontrollable Circumstances; the TNAS shall not be shutdown for a period in excess of six

	

27	 (6) hours unless NYTP and the Carrier have agt^d on a Shutdown Contingency Plan that

	

28	 provides for a greater shutdown period,
.A;;..
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1	 2.6 &uiyalent Measurement of Use !E-KM. NYTP may, in its
2	 reasonable discretion, change the methodology used to measure wireless communications
3	 signal volume on the TNAS from MOU to an EMU. and the Carrier shall cooperate with
4	 NYTP and take all steps -necessary to assist NYTP in completing any such change in

5	 methodology and to change the Carrier's system of measuring its use of the TNAS to
6	 comport with such change; provided that any such conversion by NYTP shall not be

7	 implemented by NYTP until NYTP has received the consent of a majority of the

8	 Participating Carriers to such conversion, which consent shall not be unreasonably withheld

9	 or delayed.

10	 2.7	 Carrier's Participation in a Covered FacilitY.

l i (a)	 The Carrier and NYTP each acknowledge and agree that

12 the Port Authority Facilities known as the Holland Tunnel and the Lincoln Tunnel are

13 Covered- Facilities. The Access Fee, Usage Fee, Baseline MOU, .Construction Date,

14 Construction Period and other information for, and applicable solely , to, sucb.CaveXed

15 Facilities are set forth. on Schedules 2.7(a) and 2.7(b), respectively. The Carrier shall

16 not participate in the TNAS'dr otherwise receive TNAS coverage in any other Port

17 Authority Facility and no other Port Authority Facility shall be . subject to this

18 Agreement, unless and until (i) the Carrier notifies NYTP in writing that it desires to
19 participate in the WAS in such Port Authority F;tcdity, which nodoe shall include the

20 specifications'of the Carrier's desired'partieipation in sins Facility; (1i) the Carrier

21 agrees to pay all of NYTP's costs to design and construct that portion-of the TNAS

22 that,is necessary in order to permit the Carrier's desired use of such Facility (the

23 "Construction Costs*); (iii) if all or any portion of the Constrirctjon . Costs have been

24	 paid for by another Participating Carrier or NYTP, .the Carrier pays to such

25	 Participating Carrier or NYTP, as the case may be, the Carrier's pro rata share of
26	 such ConstructionLion Costs (based on the nurmber,of .Participating Carriers using such
27	 constructed portion as of the date of such payment); .(iv) prior to commencement of
28	 construction, the Carrier pays tq NYTP the Estimated Construction Costs fvr such
29	 Facility; (v) the Carrier executes the Schedule.2.7 for suchnew Covered Facility in
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I	 the form required by NYTP, which Schedule 2.7 shall be deemed incorporated in

	

2	 and a part of, this Agreement; and (vi) the Carrier pays the Access Fee due for such

	

3	 Facility.. Upon the Carrier 's written request, NYTP may, in its sole discretion and in

	

4	 lieu of requiring the Carrier to pay to NYTP the Estimated Construction Costs for

	

5	 any such Facility under clause (a)(iv) above, finance the Construction Costs for such

	

6	 Facility, in which case the Carrier shall, prior to the commencement of the

	

7	 construction of the TNAS in such Facility, (A) pay a portion (determined by NYTP)

	

8	 of the Estimated Construction Costs for such Facility, (B) promise to pay the

	

9	 remaining  Construction Costs over d yne, on terms and with interest at a rate

	

10	 determined by NYTP in its reasonable discretion, and' (C) execute any and all

	

11	 promissory notes and other documents to evidence the foregoing that NYTP deems

	

12	 necessary in its reasonable discretion. The Carrier acknowledges that NYTP intends

	

13	 to construct the TNAS in JFK, LaGuardia and Newark Airports, and that the Carrier,

	

14	 if it elects to obtain use of the' TNAS in such Facilities, will be responsible for

	

.15	 payment of the Construction Costs for such Facilities in accordance with clause (a)OW

	

16	 above.

	

17	 (b)	 Within thirty (30) days after receipt by NYTP of the

	

18	 notice specified in clause 2 .7(a)(i) above, NYTP shall deliver to the Carrier the

	

19	 Schedule 2.7 for such Facility. Such Schedule 2.7 shall set-forth, among other

	

20	 -things, 'the Construction Date and the Construction Period, and shall be. awompar►ied

	

21	 by the information relating to- Estimated Construction Costs and amounts payable by

	

22	 the Carrier as described in Section 3.6. Upon completion of constructioh of the

	

23	 TNAS in such Facility, the Carrier shall be permitted to. inspect and test the TNAS in

	

24	 the, Facility for a period of ten (10) days after the Carrier has- completed the

	

25	 installation of its _equipment in the Facility; provided that the Carriercovenants and

	

26	 agrees to adhere to NYTP 'srequiremcrit§ with regped to thescheduling .-for and

	

27	 installing bf the Carrier's'equiptrient at' -die Facility ' Such ..testing shall be performed at

	

28	 ~ the Carrier 's expense 0 confirm 'conipliance with the Technical Standards for such

	

29	 Facil4y'. The Carrier avees - t^ no , construction end liistillation work-may be

	

30	 performed by the Lamer orTP^- NYwitHoat thb prior-wrltten'-approval of the Port -
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I Authority. If the TNAS in such Facility is not reasonably satisfactory to the Carrier,
2 the Carrier shall notify NYTP in writing priory the end of the Construction Period,

3 which notice shall set forth any deficiencies in the TNAS with reasonable specificity,

4 and the Construction Period shall be extended by NYTP so as to permit NYTP to
5 correct such deficiencies. 	 NYTP shall promptly notify the Carrier in writing as to the

6 revised Construction Period, and the Carrier shall be pertnitted to inspect and test the

7 TNAS in the Facility during the last ten (10) days of the revised Construction Period.
8 If prior to the completion of the revised Construction Period, the Carrier notifies

9 NYTP in writing that the deficiencies in the TNAS in such Facility have not been
10 remedied so - as to make the TNAS reasonably satisfactory for its intended use. NYTP
11 shall be permitted to further remedy such deficiencies in accordance with the

12 foregoing procedures unless (i) the Carrier states in such notice that the Carrier

13 believes that such deficiencies cannot be remedied by NYTP, or (ii) NYTP notifes

14 the Carrier in writing that NYTP believes that such deficiencies have been remedied

15 so as to make the TNAS -in the Facility reasonably satisfactory for its intended use. If

16-	 - events (i) or (ii) occur, the parties agree that the matter will to submitted to -the-Chief-

17 Engineer of the Port Authority to assist the parties in resolving the matters in dispute,

18 if the Chief Engineer is willing to act in such capacity. If the parties are unable to

19 resolve the matter in. accordance with the foregoing, the matter shall be submitted to a

20 reputable engineering firm with specific expertise in telecommunications matters

21 mutually selected by the parties or, if the parties are unable to agree; selected by the

22 Chief Engineer of the Port Authority, or, if the Chief Engineer is unwilling to make

23 such selection, by the American Arbitration Association, for review 'and resolution by

24 such engineering firm (the "Consulting Engineer"). Tht parties'agree to each pay
25 one-half of any costs or expenses of the' Port Authority's Chief Engineer; the
26 American Arbitration Association. and the Consulting Engineer. If the Consuidng

27 . Engineer determines that such deficieneies , cannot be.remedied by NYTP. all amounts

28 paid by the Carrier to NYTP. as Estimated .Construction Costs (and any other sums

29 paid to NYTP by the Carrier with reVect to such Facility, if any) shall be-refunded

30 by NYTP to the Carrier. If the Consulting Engineer determines that such deficiencies

31 can be remedied, NYTP shall proceed to remedy such deficiencies immediately In
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I	 accordance with the procedures set forth in this Section 23(b). If the Consulting

	

2	 Engineer determines that such deficiencies have been remedied so as to make the

	

3	 TNAS in the Facility reasonably satisfactory for its intended use; the Carrier shall

	

4	 immediately comply with its obligations under Section 2.7(a).

	

5	 (c)	 NYTP and the Carrier expressly acknowledge and agree

	

6	 that the Carrier is not required to participate in the TNAS at all Port Authority

	

7	 Facilities.

	8	 (d) The Carrier acknowledges that NYTP may impose, and the

	

9	 Carrier will be responsible for paying, a surcharge to cover (without limitation)

	

10	 increased administration costs- and fees, implementation costs and fees, and interest if

	

11	 the Carrier (i) signs this Agreement after the Construction Date for the TNAS in the

	

12	 Holland and Lincoln Tunnels, or (ii) elects to participate in a Covered Facility after

	

13	 the Construction Date of the TNAS in such Covered Facility.

	

14	 3. CHAR9M ANl3 PAYMENTS

	15	 3.1	 Fees Generally. The Carrier will be responsible for payment of

	

16	 three (3) separate types of fees, as set forth below, in exchange for participation in the

	

17	 TNAS or any-Covered Facility or Facilities: an Entrance Fee, Access Fees, and a Usage

	

18	 Fee.

19.	 (a)	 The Entrance Fee shall be Five .Hundred Thousand.

20'	 Dollars ($500,000) and shall be payable on or before the date of execution of this

	

21	 Agreement by die Carrier. Payment of the Entrance . Fee shall cover part of the initial

	

22	 development start-up-costs and the Port Authority Fees payable during the

	

23	 Construction*-Period. The - Carrier shall be required to pay-only.one Entrance Fee
24,.	 during the germ of this ; Agreement.
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I	 (b)	 An Access Fee for each Covered Facility will be payable

	

2	 quarterly in advance beginning on the Date of TNAS Operation for such Covered

	

3	 Facility (pro rated, if necessary) and continuing on each January 1, April 1, July 1,

	

4	 and October 1 thereafter for the entire term of this Agreement. *Tbe Access Fee for

	

5	 each Covered Facility will be set forth on the Schedule 2.7 for such Covered Facility.
	6	 Each Access Fee set forth in the Schedules shall increase by three percent (3 %) on

	

7	 January 1 of each year.

	

.8	 (c)	 The Usage Fee will be a per MOU charge payable by the

	

9	 Carrier only after the Carrier's use of the TNAS in any Covered Facility during an

	

10	 Operating Year has exceeded the Baseline MOUs for such Covered. Facility. The

	

1 i	 Usage Fee for all Excess MOUs during any month shall be payable within forty-five

	

12	 (45) days from the last day.of such month. The amount of the initial Usage Fee for

	

13	 each Covered Facility is set forth on the Schedule- 2.7 , for such Covered Facility. The

	

14	 Carrier's Usage Fee per excess MOU for each Covered Facility shall be adjusted on

	

15	 January i of each year so that it equals twenty-five percent.(25 % of she average

	

16	 converted flat rate charged by all Participating Carriers to end-users during the

	

17	 immediately preceding year (as determined in good faith by NYTP), per Excess

	

18	 MOU; provided, however, that the Usage Fee per Excess MOU shall not be Tess than

	

19	 $0.015 nor greater than $0.05. Notwithstanding the foregoing, the Carrier and NYTP

	

20	 may agree at any time on a fixes[ rate per MOU for the Usage Fee, which fixed rate

	

21	 shall retrain effective with respect to the Carrier. for such period as she parties shall

	

22	 agree,

	

23	 (d) The Carrier shall be offered an opportunity to purchase

	

24	 additional Baseline.MOUs annually in advance at a price to be.detertnined by NYTP

	

25	 and the Port Authority which, on a per Excess MOU basis, will be less than the .

	

26	 .	 Usage Fee per Excess MOU. These additional Baseline MOUs may be used by the

	

27	 ..	 Carrier to increase, for the year in which they.are used, the Baseline MOUs

	

28	 ,established for any Covered Facility in.the Schedule itherefor. thereby reducing the

	

29	 number of 9xoess -MOUs for such Covered Facility in ,such year. :The Carrier must
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I	 purchase separate additional MOUs for each Covered Facility, and additional Baseline

	

2	 MOUs may not be reused (i.e., after use, the Baseline MOUs for the Covered

	

3	 Facility in question automatically reduce to the amount set forth in the Schedule 2.7

	

4	 for such Covered Facility unless new additional Baseline MOUs are purchased and

	

5	 used for such Covered Facility by the Carrier).

	

6	 (e) The Carrier shall not be responsible for paying a Usage Fee

	

7	 in any Calendar Year until the amount of the Usage Fee for such Calendar Year,

	

8	 calculated as set forth in Section 3.1(c) above, exceeds the dollar amount of the three

9percent (3 %) increase in the .Access Fee for such Calendar Year provided for in

	

10	 Section 3(b) above, acid the Carrier .shall only be responsible for that portion of the

	

! 1	 Usage Fee in excess of such dollar amount.

	

12	 J3.2 Letter of Creditor other Collateral Security _- to be discussed].

	13	 To secure its obligations to pay the Usage Fee and Access Fee as provided herein, the

	

14	 Carrier shall provide to NYTP-a letter of credit or similar credit enhancement acceptable to

	

0	 NYTP (which-similar credit enhancement may include a corporate guaranty.or surety bond as

	

16	 long as such guaranty or .surety bond is in form and substance reasonably acceptable to

	

17	 NYTP and the Port Authority), which letter of credit or similar credit enhancement shall be

	

!8	 in an amount not less than five (S) times the amount of the parties' good faith estimate of the

	

19	 sum of the annual Usage Fees and Access Fees payable under this Agreement (the "Cartier

	

20	 L/C"). " Each time the Carrier elects to make a Port Authority Facility a Covered Facility,

	

21	 the Face amount of the Carrier UC shall be increased by the Carrier, in accordance with the

	

22	 formula set forth in the previous sentence, to cover the estimated Usage Fees and Access

	

23	 Fees for such new Covered Facility. The Carrier IJC shall be assignable by NYTP to

	

24	 NYTP's Institutional lender or lenders.)

	

25	 3.3	 [Keep , as Section 3.31 Upiforinitv.. - The: Entrance :F,' Aooess

	

26	 Fees and Usage Fees as determined liy NYTP pursciam to this Agreement and 'the tees 	 :.

	

27	 payable under ag.reementsI with other Participating - Carriers shall. -be . based' Qn tlse, same

	

28	 criteria for each Participating Carrier. -`All Cartier -Access Agreements shall -contain
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I	 substantially similar terms and conditions, and if any Participating Carrier obtains access to

	

2	 the TNAS on terms more favorable than those contained in this Agreement. the Carrier shall

	

3	 be entitled to the benefit of such favorable terms granted to such other Participating Carrier

	

4	 (provided that the Carrier acknowledges that (a) certain payments and obligations of the

	

5	 Participating Carriers are based on-usage of the TNAS and choices made by the Participating

	

b	 Carriers, which may result in different obligations and rights of the Participating Carriers,

	

7	 and (b) NYTP may impose a surcharge on Participating Carriers as described in Section

	

8	 2.7(d).

	

9	 .3.4 1 Mreg In the event that any payment required under the terms

	

la	 of this Agreement is not paid by the date specified hereunder and such failure continues for

	

it	 five (5) days after written notice from NYTP, interest shall be charged by NYTP on such

	

12	 unpaid amount at an interest rate equal to one and one-half percent (1.596) per month until

	

13	 such payment is received by NYTP.

	

14	 3.5	 Usage Fee Calculation Records.

	15	 (a)	 NYTP shall maintain all books, records -and accounts

	

16	 necessary to record all matters affecting the amounts payable by the Carrier. All such

	

17	 books, records and accounts will be maintained in accordance with GAAP,- shall

	

18	 accurately, fairly and in reasonable detail reflect all of NYTP's dealings and

	

19	 transactions under this Agreement, and shall be sufficient to enable such dealings and

	

20	 transactions to be audited in accordance with GAAP. All such books, records and

	

21	 accounts (other than books, records and accounts relating solely to another

	

22	 Participating Carrier) will be available for inspection and photocopying by the

	

23	 Carrier, at the Carrier's cost, on reasonable notice, and shall be maintained by NYTP

	

24	 for at least seven (1) 'years-

(b)	 The Carrier shall maintain all books, records and

	

26	 accounts necessary to record all nu mrs .. affecting or Mating to the Carrier's use of.

	

27	 the TNAS. All such books. records and accounts will be maintained -in accordance
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I	 with GAAP, shall accurately, fairly and in reasonable detail reflect all of the Carrier's

	

2	 dealings and transactions under this Agreement, and shall be sufficient to enable such

	

3	 dealings and transactions to be audited in accordance with GAAP. All such books,

	

4	 records, and accounts will be available for inspection and photocopying by NYTP and

	

5	 the port Authority, at NYTP's cost or at the Port Authority's cdst, as the case may

	

6	 be., on reasonable notice, .and shall be .maintained by the Carrier for at least seven (7)

	

7	 years.

	

8	 (c)	 Each party shall treat all information relating to the other

	

9	 party and obtained under the provisions of this Section 3 as confidential information

	

10	 and each. party shall- not use or disseminate any such information except for the

	

11	 purposes of this Agreement; provided, however, that the Carrier acknowledges and

	

12	 agrees that all such information may be provided to the Port Authority in accordance

	

13	 with the TNAS Agreement.

	

14	 3.6 , Estimated and- Actual Construction Costs. ,Within thirty (30).

	

IS	 days after the Carrier delivers -to NYTP a notice under Section 2.7 that Carrier desires to

	

16	 participate in any Covered Facility, NYTP shall deliver to the Carrier in writing (i) a good

	

1.7	 faith estimate of the Construction Costs to be incurred by NYTP for such Covered Facility

	

18	 and described in Section -2.7 (the "Estimated Construction Costs`) and () a full accounting

	

19	 of (A) all Construction Costs in connection -with such Covered Facility incurred prior.to  the

	

20	 date of'such notice, (B) all amounts paid to or owed to NYTP by any other Participating -

	

21	 Carrier--in connection with such Covered -Facility; and (C) the amount the Carrier owed to

22 .	any other Participating Carriers or NYTP, if any, representing the Carrier's pro rata share of

	

23	 any previously incurred Construction Costs, as described in Section 2.7. In accordance with

	

24	 Section 2.7, the Carrier must,. among other things, pay such 'amounts prior to participating in

	

25	 the TNAS in such Facility and, in the case of Estimated Construction Costs, prior . to. the

	26	 commencement-of oonstmetion (unless NYTP and the Carrier agree that NYTP will finance

	

27	 such Construction Costs in accordance with Section 2.7). The Estimated Construction Costs

	

28	 shall not be binding on' " and NYTP's delivery of the: Estimated.Constrit9tion.Costs

	

29	 shall not affect or niter 'tlie'Carrier's obligdtion to pay all . -of NY-TV's actual Construction	 M
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I	 Costs in accordance with Section 2.7. NYTP shall allow the Carrier the opportunity to

	

2	 participate in and make recommendations with respect to the TNAS and the Estimated

	

3	 Construction Costs for a Covered Facility. Further, the Carrier shall be allowed the right to

	

4	 review and comment upon estimates, bids, work orders, and other documentation relating to

	

5	 the Estimated Construction Costs and the actual Construction Costs to be incurred in

	

6	 eonnoction with a Covered Facility and the design, construction and implementation of the

	

7	 TNAS in such Covered Facility, and flat Carrier shall have the right to approve the

	

8	 Estimated Construction Costs for such Covered Facility, which approval shall not be

9 .	 unreasonably withheld or delayed. Notwithstanding such approval, the Carrier acknowledges

	

10	 that the actual Construction Costs with respect to a Covered Facility may exceed the

	

I I	 Estimated Construction Costs (including, without limitation, for reasons based on

	

12	 uncontrollable Circumstances), and that the Carrier shall nevertheless remain liable for

	

13	 payment of all sums due under Section 2.7.

	

14	 .4.	 TERM

	

15	 4.1	 Initial Term. The initial tarm of this Agreement (the "Initial

	

tb	 Term') shall be from the date hereof until Au ust 2, 2014, unless sooner terminated asg

	

17	 provided herein.

	

I8	 4.2	 newel. This Agreement shall automatically extend for an for

	

19	 an additional five (5) year period (the "First Renewal Term"), ' commencing at the end of the

	

20	 Initial Term, upon the same terms and conditions as set forth herein, and this Agreement also

	

21	 shall automatically renew Ior an additional Eve (5) year period (the "Second Renewal

	

22	 Term% commencing . at did 'end of. the First Renewal Term, unless either party, by notiPe

	

23	 delivered in writing to the other party at least one hundred eighty (180) days prior 16 the end

	

24	 of the tnrtial Term or the First Renewal Term,: as applicable, notifies the other pang of its

	

.25	 lnke lion to terminate this Agreement at the end of the initial Term or the First Renewal

	

26	 Term,'as'applicable: '1n'thie event of such renewal, the Termination Fee determined by

	

27	 reference to' Section 13.3 'shall `continue in'effect . for the renewal term in question, and shall

	

28	 be calculatsQ :based cn'tbe number of years :resnaining In such renewal term.
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I	 S. CONDITIONS TO FARM' OSLIgMQNS

	

2	 5.1	 Conditions. The obligations . of the parties hereunder are subject

	

3	 to satisfaction or waiver of the following conditions:

	

4	 (a)	 NYTP's receipt of all necessary or appropriate building

	

5	 and construction permits and all licenses, permits approvals and consents from all

	

6	 applicable governmental authorities necessary or appropriate for NYTP to operate the

	

7	 '-TNAS in the initial Covered Facilities and for the Carrier to install its Carrier

	

8	 `Equipment in, have aocess to, and use the initial Covered Facilities; and

	

9 -	 (b)	 Acceptance by NYTP of the TNAS in the initial Covered

	

10	 'Facilities in accordance with the terms and conditions of the Construction Contract

	

11	 between NYTP and the Contractor for such Covered Facility.

	

12	 5.2 • Failure of 'Conditions. In the event..that the conditions set forth

	

13	 in Section 5.! above are not met and NYTP terminates this Agreement, or the Carrier .

	

14	 terminates this Agreement based on such failure (but subject to the cure rights in favor of

	

15	 NYTP set forth in'Section 13.3} prior to the Carrier obtaining use of the TNAS, all amounts

	

16	 paid by the Carrier to NYTP under this Agreement shall be refunded by NYTP to the

	

17	 Carrier..

	

18	 6. CQVENANTS OF THE CARRIER

	

19	 &1	 Commli meet. Provided that the TNAS is ready. and' available to

	

20	 service the Carrier's customers on the Date of TNAS Operation, the Carrier's obligations : to

	

21	 make the payments called for under this Agreement to NYTP, in the amounts stated and

	

22	 when due; are absolute and unconditional and ' shall . not be subject to any delay_or diminution 	 :+

	

23	 by right of any setoff, .counterclaim, abatement or anyothpr.right which Life Canter may

	

24	 have against NYTP, the Port Authority or-any other Person whatsoever. The Carrier,

	25	 recognizes that the current. structure of the TNAS includes a risk of Uncomotlable_ , :.: 	 ;^ r
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i	 Circumstances, including but not limited to, a Change in Law, resulting in the shutdown or

	

2	 cessation of operations of the TNAS after completion. The Carrier's obligations under this

	

3	 Agreement shall continue unabated notwithstanding such event; provided, however, that the

	

4	 parties acknowledge and agree that to the extent a complete shutdown or cessation of

	

S	 operations of the TNAS in any Covered Facility would constitute an NYTP Event of Default,

	

6	 the Carrier shall have the rights and remedies provided in Section 13 of this Agreement.

	

7	 The Carrier acknowledges and agrees that the Carrier will not use any technology or system,

	

8	 whether now existing or hereafter developed, other than the TNAS, that will enable the

	

9	 Carrier to provide Personal Wireless Services to its customers at or on any Covered

	

10	 Facilities, subject, however, to the penultimate sentence of Section 23 of this Agreement,

	

1 l	 which acknowledges that the Carrier is not prohibited, restricted or limited in using the

	

12	 Carrier's existing telecommunications system located outside the Covered Facilities even if

	

13	 such use may overlap with coverage aireas within the TNAS.

	

14	 6.2	 Existing Contracts. The Carrier shall cooperate with NYTP in

	

15	 assigning to 'NYTP or terminating any Existing Contracts between the Carrier and the Port

	

16	 Authority relating to the Carrier's use of transmission equipment and/or services within any

	

17	 Covered Facilities, and, in connection therewith, the Carrier shall' at the request of NYTP

	18	 deliver, transfer and convey to NYTP all rights and interests of . the Carrier under any

	

19	 Existing Contract. Upon termination of any Existing Contracts between the Carrier and the

	

24	 Port Authority, all remaining obligations of the Carrier under such Existing Contracts shall

	

21	 also terminate (including non-monetary duties and obligations).

	

72	 6.3	 DiscloWm of Inf rmati n. The Carrier agrees that, in

	

23	 -connection with the Project Financing, (a) the Carrier will furnish such . information regarding

	

244	 .the Carrier as NYTP may reasonably request, and (b) the Carrier will furnish.such

	

25	 certificates with respect to organization, authorization and capacity ,of its ofrmrs as NYTP -or' .

	

26	 the Person'providing'the Project Financing may reasonably request; ., provided that NYTP

	

27	 acknowledges that the Carrier shall not be obligated to furnish financial information drat is

	

28	 not otherwise disclosed or disseminated to-the public by the'Carder.

rl
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1	 6.4	 Status. The Carrier shall at all times maintain Its status and

	

2	 rights as a bona fide provider of Personal Wireless Services and shall maintain its ability and

	

3	 authority to engage in business in the States of New York and New Jersey.

4	 6.5 Compliance with laws. The Carrier covenants and agrees to

5,	 comply with all applicable present and future governmental laws, rules, regulations and

	

6	 orders respecting the Covered Facilities and the TNAS and its use thereof, including but not

	

7	 limited to those of the Port Authority, the Federal Communications Commission, the United

	

8	 States )environmental Protection -Agency, state environmental agencies, and the Occupational

	

9	 Safety and Health Administration.

	

10	 6.6	 Environmental indemnity. The Carrier will indemnify,-protect,

	

11	 defend and hold harmless NYTP and the ' Port Authority from and against all claims, suits,

	

12	 actions, causes of action, assessments; losses, penalties, costs, damages and expenses,

	

13.	including, without limitation, attorneys' fees, sustained or incurred by NYTP or the Port

	

14	 Authority pursuant to any federal, state or local laws, implementing • regulations, common. law, .-

	

15	 or otherwise dealing with matters relating to the environment, hazardous substances, toxic

	

16	 substances and/or contamination of any type whatsoever brought by the Carrier to, in, upon

	

17	 or beneath any Covered Facilities or released or disturbed by the Carrier in connection with

	

18	 its activities at any Covered Facility if the Carrier was provided written notice of the

	

19	 existence of hazardous or toxic substances within such Covered Facility.

	

20	 6.7 , JjM. The Carrier shall keep all Covered Facilities and the

	

21	 TNAS therein free from any liens arising out of any work performed, .materials furnished or

	

22	 obligations incurred by or-on behalf-of the Carrier and shall indemnify, defend and -hold

	

23	 NYTP and the Port Authority harmless from all claims, costs and liabilities, including

	

24	 reasonable attorneys' fees'and costs, in connection with or arising out of any such , lien _or..,

	

25	 claim of lien. The Carrier shall cause any such lien.imposcd on any Covered Facil!des,or

	

26	 the TNAS therein to be released of record . by payment or posting of a-proper bon4Y441n .;, .

	

27	 thirty (30)' days after written request by NYTP.. Nothing. in this Section 6.7 shall :be, deemed

2
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I	 an acknowledgement by the Port Authority that any Covered Faciiitles are subject to the

2	 placement of any such liens.

3	 6.8	 JUurance.

4 (a)	 The Carrier shall . carry or Muse to be carried general

5 liability insurance and comprehensive automobile liability insurance in an amount not.

6 less than $2,500,000 from an insurance company with an "A" rating or gri cater from

7 A.M. Best and a deductible not greater than $100,000, which insurance shall name

9 NYTP and the Port Authority as additional insureds and. shall -affirmatively hold

9 harmless NYTP and the Port Authority for any activity by the Carrier in any Covered

10 Facility or anyone acting on behalf of the Carrier in connection with the TNAS in any

11 Covered Facility, and shall submit evidence thereof to . NYTP and the Port Authority.

12 In lieu of the foregoing, the Carrier shall provide evidence reasonably satisfactory to

13 NYTP of general liability insurance .coverage and comprehensive automobile liability

14- insurance in amounts and with carriers reasonably acceptable to NYTP and .the. Port 	 .....

15 Authority, which insurance shall name NYTP and the Port Authority as additional

16 insureds and shall affirmatively hold NYTP and the.Port Authority harmless for any

17 activity by the Carrier in any Covered Facility or anyone acting on.behalf of the

.18 Carrier in connection with the WAS in any Covered Facility.

19 (b)	 The said policy or policies of insurance shall also

20 provide or contain an endorsement providing that the protections afforded the_ Carrier

21 thereunder with respect to any claim or action against- the Carrier by a third person

22 shall pertain and apply with like effect to (i) any claim or action against the Carrier

23'. by the Port Authority and (i) any claim or action against the Port Authority by the

24 Carrier, in each case as though the Port Authority were a named . insured, but such

25 endorsement shall not limit, vary, change or effect the protection afforded :the Port

26. Authority thereunder as an additional insured.
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I	 (c)	 Each policy of insurance required by this Section shall

	

2	 contain a provision that the insurer shall not, without obtaining express advance

3.	 permission from the General Counsel of the Port Authority, raise any defense

	

4	 involving in any way the jurisdiction of the tribunal over the person of the Port

	

51	 Authority, the immunity of the Port Authority or its Commissioners, officers, agents

	

6	 or employees, the governmental nature of the Port Authority or the provisions of any

	

7	 statutes respecting suits against the Port Authority.

	

8
	

6.9	 Indemnification.

	9	 •	 (a)	 The Carrier shall protect, indemnify and hold NYTP, the

	

10	 Assignee and the Port Authority harmless from and against all liabilities, actions,

	

11	 damages, claims, demarids, judgments, losses, costs, expenses, suits or actions and

	

12	 attorneys' fees, and will defend . NYTP, the Port Authority and the Assignee in any

	

13	 suit, including appeals, arising out of information regarding and supplied by the

	

14	 Carrier which is furnished in connection with the Project Financing. This

	

15	 indemnification provision is for the protection of NYTP, the Port Authority and the

	

16	 Assignee, and shall not establish any liability to any other third parties.

	

17	 (b)	 If so directed by the Port Authority, the Carrier shall at its own

	

18	 ` expense defend any suit based upon any such claim or demand (eves if such suit,

	

19	 "claim or demand is groundless, false or fraudulent), and in handling such it shall not,

	

20	 without obtaining express advance permission from the General Counsel of the Port

	

21-	 Authority, raise any defense involving in any way the jurisdiction of the tribunal. over

	

22	 the person of the Port Authority, the immunity of the Port Authority, its

	

23	 Commissioners, officers, agents or employees, the governmental nature of the Port

	

24 	 - or the provisions of any statutes. respecting suits against the Port Authority.

	

25	 6.10 Palings With Third Parties. The Carrier shall not have any

	

26	 dealings with any other Person with'respeet to the TNAS other than NYTP, and all contacts,

	

27	 communications, requests,* demands, and other chatters regarding the TNAS and the Carrier .
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I	 shall be solely with NYTP shall all go through NYTP. Notwithstanding the foregoing, if the

	

2	 Carrier has made a written request or demand of NYTP and NYTP fails to respond to such

	

3	 written request within thirty (30) days of additional written notice from the Carrier asserting

	

4	 that NYTP has failed to respond to such request, -the Carrier shall have the right to

	

5	 communicate with a third party to the extent required to obtain the information, rights or

	

5	 relief requested or demanded in such notice.

	

7	 7. COVENANTS OF NYTP

	

8	 7.1	 Interference. NYTP. will not permit or suffer the installation

	

9	 and existence of any :improvement, equipment, and antenna or broadcast facility (including,

	

10	 without limitation, transmission or . reception devices) upon any Covered Facility and/or . the

	

11	 TNAS therein, if such improvement interferes with the use of the TNAS by the Carrier iri a

	

12	 Covered Facility. The Carrier agrees to promptly resolve any interference problem which its

	

13	 individual equipmenvor personalty shall cause to any other users of the Covered Facilities

	

14	 and/or the TNAS therein. NYTP shall promptly use commerc'ta11y reasonable- efforts- .to-

	

15	 resolve-any interference problems suffered by the Carrier in any Covered Facility as a result

16-	 of (a) any Participating Carrier's change in its individual equipment or personalty, (b) any

	

17	 Participating Carrier's failure . to adhere to the Technical Standards, or (c) subsequent

	

18	 additions to the WAS in the' Covered Facilities. The Carrier shall not be responsible for

	

19	 resolving interference problems caused by . its • individual equipment or personalty as long as'

	

20	 such interference problems (i) relate to a Participating Carrier that obtains access to the

	

21	 WAS in such Covered Facility after the Carrier obtained access, and ri? the Carrier is

	

22	 operating Its equipment in accordance with the Technical Standards.

	

23	 7.2 Dgliveries Within (30) days fallowing the last date of

	

24	 execution of this Agreement, •NYTP .shall, •to the extent available, deliver too, the (Nrrier an

	

25	 accurate copy of all current engineering report$, audits, surveys, plats, plans, blueprints and.

	

26	 other drawings relating to the Covered Facilities and/or the WAS therein.
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1	 7.3 Compliam+e. NYTP covenants that all operations conducted by

	

2	 NYTP in connection with the TNAS in all Covered Facilities will materially comply in all

	

3	 material respects with all applicable state, federal, county and local laws, codes, rules,

	

4	 regulations, orders and directions. ' NYTP covenants and agrees that it will conduct its

	

5	 operations in the future materially in accordance with all applicable laws, codes, rules,

	

b	 regulations, orders and directions.

	

7	 7.4 Uniformity of Payments. NYTP shall not accept payments in

	

8 ,	 kind or any other non-cash payments from any Participating Carriers with respect to the-fees

	

9	 payable'by such Participating Carriers. NYTP shall deal with the Carrier and the

	

10	 Participating Carriers in good faith and on an arm's-length basis, and shall' not provide

	

11	 discounts, allowances, credits or other non-cash benefits to the Participating-Carriers on a

	

12	 discriminatory basis.

	13	 7.5	 )nLovment. The Carrier, upon payment of all fees payable

	

14	 hereunder and the performance of -all of the covenants and provisions of this Agreement,

	

15	 shall and may peaceably have, hold and enjoy its rights to use of the TNAS in the Covered

	

16	 Facilities under this Agreement free of any act or claim of NYTP or anyone claiming by or

	

17	 through NYTP.

	

18	 7.6	 ment. NYTP covenants and agrees that title to all of the

	

19	 Carrier='s equipment installed' at Points of interface with TNAS in the Covered Facilities shall

	

20	 be and remain in the Carrier. Within thirty (30) days of expiration or earlier termination of

	

21	 this Agreement, the Carrier shall, under the supervision of NYTP, remove all of the-

	

22	 Carrier's equipment from such Points of Interface with TNAS in the Covered Facilities at its

	

23	 own cost and eapense ' and shall restore any area affected by such removal to its pre-existing

	

24	 condition: Notwithstanding the foregoing, the Carrier shall :not.reniove^ anY equipment, the

	

25	 removal of whkc 'would, in NYTP's reasonable opinion, damage or adversely interfere with

	

26	 or affect any Participating Carrier's participation in' the TNAS.
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1	 7,7	 EnvironmentalJn emnity. NYTP will indemnify, protect,

	

2	 defend and hold harmless the Carrier from and against all claims, suits, actions, causes of

	

3	 action, assessments, -losses, penalties, costs, damages and expenses, including, without

	

4	 limitation, attorneys' fees, sustained or incurred by the Carrier pursuant to any federal, state-

	

5	 or local laws, implementing regulations, common law or otherwise dealing with matters

	

6	 relating to the environment, hazardous substances, toxic substances and/or contamination of

	

7	 any type whatsoever released, disturbed or brought by NYTP to, in, upon or beneath the

	

8 .	Covered Facilities.

	

9	 7.8	 Insurance. NYTP shall carry -or cause to be -carried general

	

10	 liability insurance in an amount not less than Two Million Five Hundred Thousand Dollars

	

11	 ($2,500,000) from an insurance company with . an W rating or greater from A . M, Best and

	

12	 a deductible not greater than One Hundred Thousand Dollars ($100,000).

	13	 7.9 Maintenance of TNAS. NYTP covenants and agrees that it will

	

14	 maintain the WAS in each Covered Facility in accordance with the Technical-Standards and

	

15	 with Section 2.2 of this Agreement. Prior to the Date of TNAS Operation in each Covered

	

16	 Facility, NYTP shall provide the Carrier with a schedule of routine maintenance and repair

	

17	 with respect to the TNAS in such Covered Facility. NYTP shall schedule future

	

18	 maintenance of the TNAS. between the hours of 1:00 a.m. and 5:00 am.. In the event that

	

19	 NYTP fails to adhere to the maintenance and repair schedule provided to the Carrier, the

	

20	 Carrier shall be entitled to perform, subject to the prior approval of the Port Authority,

	

21 ,	routine maintenance and repair with respect to the TNAS, at the Carrier 's sole cost and

	

22	 expense.

	23	 8.	 ACCESS AND i)TILIT FS 	 .

	

24	 8.1	 Access at 611 Tines. The Carrier and . its employees, agents,

	

25	 and contractors shall have access to the Carrier's equipment located .at or on the TNAS in, the

	

26	 Covered Facilities twenty-four (24) hours per day, seven (7) days per week,- subject,

	

27	 however," to the rules and regulations of the Port Authority.
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1	 8.2	 Utilities. The Carrier shall be solely responsible for and shall

2	 promptly pay all charges for gas, electricity, telephone service, and any other utility service

3	 used by the Carrier in connection with the TNAS in the Covered Facilities. If required by

4	 NYTP, the Carrier .will have a meter (or meters) installed at an appropriate area .(or areas) of

5	 the Covered Facilities for the Carrier's utility use, and the cost of such meter (or meters) and

6	 of installation, maintenance, and repair thereof will be the sole responsibility of the Carrier.

7	 8.3	 Installation of Fmipmcnt. The Carrier shall be responsible for

8	 the installation and maintenance of equipment necessary to interface with the. TNAS in the

9	 Covered Facilities. NM shall provide the Carrier with space at the Covered Facilities

10	 sufficient to-allow for the installation, operation and maintenance of the Carrier's equipment,

11	 and NYTP shall provide the Carrier with access to such space and to such utility services as

12	 may be necessary in connection with the operation of the WAS.

13	 8.4	 Relocation. Upon NYTP's request and at NYTP's cost, the'

14	 Carrier shall relocate tlhe Carrier's equipment in the event that NYTP deems it necessary to

15	 use the area on which the Carrier's equipment is located for another purpose, provided that

lb	 the Carrier shall be provided with a comparable quality of coverage at such relocated space,

17	 NYTP shall not request relocation of the Carrier's equipment solely for the benefit of another

is	 Participating Carrier, except upon the request of the Port Authority. 'Ihe site of such

19	 relocation shall be by mutual agreement between NYTP and the Carrier. NYTP shall not

20	 exercise' Its right to relocate the Cartier's equipment more than three (3) times during the

21	 term of this Agreement unless such additional relocations are made necessary . by

22	 Uncontrollable Circumstances.

23	 9. B PREON't'A'I IONS AND WARRANT>tES

24	 9. i	 Mutual Representations arld Warranties. NYTP and the Carrier, .

25'	 represent and warrant as to itself and to one aintither that:

.
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I	 (a)	 Each has all requisite power and authority to enter into

	

2	 this Agreement, to engage in the transactions contemplated hereby, and to perform its

	

3	 obligations hereunder in accordance with the terms hereof.

	

4	 (b)	 The execution. delivery and performance of this

	

5	 Agreement by it has been duly authorized by all necessary action, and its undersigned

	

6	 representatives or officers have been authorized by all necessary action to execute and

	

7	 deliver this Agreement on its behalf.

	

8	 (c)	 This Agreement constitutes a:legal, valid and binding

	

9	 obligation, enforceable against it in accordance with the Terms hereof.

	

10	 (d)	 There. are no legal or arbitral proceedings or any

	

I L	 proceedings by or before any governmental body, now pending or threatened against

	

12	 it which, if adversely determined, 'could have a material effect on its financial

	

13.	 condition or operations, or could reasonably- be expected to. have a materially adverse

	

14	 effect on its ability to perform its obligations under this Agreement.

	

15	 (e)	 The execution, delivery and performance by it of this

	

16	 Agreement do not and will not (i) require any consent or approval of any person or

	

17	 entity which has not been duly obtained, (H) violate any-provision of any statute,

	

18	 regulation or rule presently in effect having applicability to it, (iii) result in a breach

19 .	of or constia to a default under any indenture or loan or credit agreement or any other

	

20	 material agreement, lease or instrument to which it is a party or by which it or its's

	

21	 properties may be bound or affected, or (iv) result in,-or require, the creation or

	

22	 imposition of any lien upon or with respect to any of the properties 'now owned or

	

23	 hereafter acquired by it. .

	

24	 (t) . , ' ,,me. financial statements-'provided by each party to the

	

25	 .other party am-true. correct and accurate in all material respects, fairly present.each

	

26	 party's properfces, assets, liabilities, financial position and results of operation as of
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I	 the respective dates and for the respective periods then ended, . and have been prepared

	

2	 pursuant to and in accordance with generally accepted amounting principles, subject,

	

3	 in the case of interim financial statements, to normal recurring year-end adjustments

	

4	 applied on a consistent basis.

	

5	 4.2	 Representations and Warmnties_of the Carrier, The Carrier

	

6	 represents and warrants to NYTP that except as disclosed on Exhibit "B", the Carrier is not

	

7	 a party to any agreements, written or oral, with the Port Authority relating to or concerning

	

8	 the providing of Personal Wireless Services by the Carrier.

	

9	 10. 1 CHANCES TO TNAS

	

10	 10.1 ProRoals. Either party may propose changes in the design or

	

11	 construction of the TNAS in any Covered Facilities by written notice to the other party.

	

12	 Implementation of any change proposed by NYTP shall not require the^prior approval of the

	

13	 Carrier unless such change would have a material adverse effect on the Carrier, the

	

14	 compatibility of its equipment with the TNAS, or its use of the TNAS in the Covered

	

15	 Facilities, in which event ' such change shall not be implemented without the prior consent of

	

16	 the Carrier (and the Carrier shall not unreasonably withhold or delay its consent). Upon

	

17	 receipt of a proposed change order from a Carrier, NYTP shall assess the cost and feasibility

	

18	 of implementing the proposed change. 'if the cost and . feasibility are, acceptable to NYTP and

	

.19	 the Carrier, then upon execution of an agreement providing for such change and for the

	

20	 payment by the Carrier of capital and operating costs associated with the proposed change

	

21	 order, MIT shall, upon receipt of a notice to proceed from the Carrier, perform or

	

22	 supervise the agreed upon change in accordance with the plans. specifications and -schedule

	

23	 approved by the Carrier and NYTP. 'NYTP shall not unreasonably withhold or delay its

	

24	 consent to any change proposed by the Carrier. The parties acknowledge that ail such

	

25	 proposed'changes'to the TNAS will require. the prior consent of the Port Authority in

	

26	 accordance with the TNAS Agreement; .'and NYTP shall use :its commercially reasonable

	

27	 efforts '6 assist"the carrier'in -oWin— ing the consent of the port 'Authority with respect to any

	

28	 such regixest̀cd change.
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1	 11. CONDEMNATION OF RL I&

2	 If any governmental, public body or other condemning authority takes, or if

	

3	 NYTP transfers in lieu of such taking, all of the Covered Facilities and/or the TNAS therein

	

4	 making it physically or financially infeasible for the Covered Facilities and/or the TNAS

	

5	 therein to be used in the manner intended by this Agreement, the Carrier shall have the right

	

6	 to terminate this Agreement effective as of the * date of the taking by the condemning.party

	

7	 and the fees required hereunder shall . be prorated. appropriately. If only a portion of the

	

8.	 Covered .Facilities and/or the TNAS therein is taken, then this Agreement shall continue and

	

9	 the fees required under this Agreement shall be equitably adjusted.

	

to	 12. LI-ABI M AND INDEMNITY

tl	 12.1 NYTP Indemnity. NYTP shall indemnify and save the Carrier

	

12	 harmless from all claims (including costs or expenses of defending - against such claims)

	

13	 arising from any breach of this Agreement by NYTP or any negligent act, negligent omission

	

14	 or intentional tort of NYTP or NYTP's agents, employees, contractors, invitees or licensees

	

15	 occurring during the term of . thisAgreement.

	

16	 12.2 Barrier lndemnity. The Carrier shall indemnify and save NYTP

	

17	 and the Port Authority harmless from all claims (including costs and expenses of defending

	

18	 against such claims) arising from any breach of this Agreement by the Carrier, or any

	

19	 negligent act, negligent• omission or intentional tort of the Carrier or the Carrier ' s agents,

	

20	 employees, contractors, invitees or licensees . occurring during the term of this Agreement.

2 1 	 12 .3SAS I,iabiiity. NYTP 's sole and exclusive obligation with .

	

22	 respect to the TNAS in the Covered Facilities shall be to repair . or replace any defective

23 ' 	portion or component of such TNAS. NYTPP shall use commercially. reasonable efforts to

	

24	 -repair or replace any defective . portion ur oornponent:of the. TNAS within twenty:-four (24)

	

25	 hours. of .notice from the Carrier: NYTP's obligation -with respect to the , TNAS shall not

	26 	•	 eacWmA-to.defects Ar-damages caused by Uncontrollable. Circumstances, and NYTP's
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I	 obligation to repair or replace any defective components or portions is in lieu of any and all

	

2	 warranties, written or oral, statutory, express or implied, including without limitation any

	

3	 warranty of merchantability or fitness for a .particular purpose. In no event shall NYTP be

	

4	 liable to the Carrier under this Agreement (including under Section 12 and this Section 12.3)

	

5	 for incidental, special or consequential damages from any cause whatsoever unless such

	

6	 damages are directly and solely caused by the willful and intentional misconduct of NYTP.

	

7	 12.4 Survival. The provisions of this Section 12 shall . survive the

	

8	 expiration or termination of this Agreement.

	

0
	

13. DVAULT

10'
	

13.1	 Effect of Breach by the Carrier.

	

11
	

(a)	 The Carrier specifically recognizes that NYTP is entitled

	

12
	

to bring suit for injunctive relief or specific performance or tc exercise other legal or

	

13	 equitable remedies to enforce the obligations and covenants of the Carrier. It is

	

'14
	

recognized that it is important to the successful operation of the TNAS in the Covered

	

15'
	

Facilities that the Carrier fully-comply with the terms and conditions of this

	

16
	

Agreement.

	

17
	

(b) - In addition to, and without limitation of the rights of

	

Is
	

NYTP under. clause (a) above, upon the occurrence and during the continua= of a

	

19
	

Carrier Event of Default (as defined below), NYTP may., by notice to the Carrier,.

	

20	 terminate this Agreement and declare all amounts payable by the Carrier under this

	

21
	

Agreement to be forthwith due and payable without presentment, demand, protest or

	

22
	

Other formalities of any kind (except as expressly provided in Section 13.1(c) below),

	

•23
	

all of which are hereby expressly waived by the Carrier." JUpon such termination 6 y .

	

24
	

NYTP,NYTP may draw . upon the frill amount of [he CarrierVC, it being

	

25
	

understood by the parties that termination of this Agreement by NYTP fo11owinggan

	26
	

Event of Default will notrelieve the Cartie.r . of its obligations hi etin r,'and NYTP
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I	 shall be entitled to draw upon and retain the full amount of the Carrier UC as partial

	

2	 compensation for the damages suffered by NYTP as a result of the Carrier's breach

	

3	 of this Agreement. The Carrier expressly acknowledges and agrees that the Carrier

	

4	 shall have no right, claim or- interest in or to the funds, if any, received by NYTP

	

$	 under the Carrier Mind that, notwithstanding NYTP's receipt of funds under the

	

6	 Carrier UC, the Carrier shall remain liable for its remaining obligations under this

	

7	 Agreement and for the damages suffered by 14YTP as a result of the Carrier's breach

	

8	 of this Agreement.]

	

9	 (c)	 Each of the following events shall constitute an event of

	

10	 default ("Carrier Event of Default") on the part of the Carrier:

	

11	 (i) The persistent or repeated failure or refusal by the

	

12	 Carrier to fulfill,. substantially in .accordance with this Agreement, all or any of

	

13	 its obligations, except payments of money, under this Agreement, provided:

14 . (A)	 NYTP shall have given written'notice to

1S the Carrier specifying such failure or refusal to fulfill such obligations;

16 and

17 (B)	 the Carrier shall not have remedied such

18 failure within thirty (30) days from the date of such notice, or if such

L9 failure is not capable of being remedied within such thirty (30) day

20 period, the Carrier shall riot have commenced such remedy within such

21'' period and diligently pursued such remedy until such obligation or

22 obligations have been fulfilled but, in any case, such failure shall.

23 become a Carrier Event. of Default within ninety (90) days after such
24 notice;, or
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I	 (it) Failure on the part of the Carrier to pay any amount

	

2	 required to be paid to NYTP under this Agreement within ten (10) days after

	

3	 receipt of notice from NYTP that such amount is due and payable; or

	

4	 (iii)(A)	 the Carrier's being or becoming bankrupt

	

5	 or ceasing to pay its debts as they mature or matting an arrangement with or

	

5	 for the benefit of its creditors or consenting to or acquiescing in the

	

7	 appointment of a receiver, trustee or liquidator for a substantial part of its

	

8	 property, or

	

9
	

(B)	 a bankruptcy, winding-up, reorganization,

	

10	 insolvency, arrangement or similar proceeding instituted by or against

	

11	 the Carrier under the laws of any jurisdiction, which proceeding has

	

12	 not been dismissed within ninety (90) days, or

	

13	 (C)	 any action or answer by the -Carrier

	

14	 approving of, consenting to, or acquiescing in, any such proceeding.

	

15	 13.2 Effect of Breach by NYTP.

	lb	 (a)	 NYTP specifically recognizes that. the Carrier isentided

	

17	 to bring suit for injunctive relief or specific'performance or to exercise other legal or

	

18	 equitable remedies to enforce the obligations. and covenants'of NYTP. It is

	

19	 recognized that it is important to the successful operation of the TNAS in the Covered

	

20	 Facilities that NYTP fully comply with the terms and conditions of this Agreement.

	

21	 (b)	 ln - adftion toy-and without limitation of the rights of the

	

22	 Carrier under clause (a) above,. upon the oceurmnix and during the continuance'of an

	

23	 NM Event of Default (as defined below), the Carrier shall be entitled to'take any-

	

24	 actions as may be reasonably necessary or appropriate to cause NYTP to become in

	

25	 compliance with' the terms of this Agreement:

af12Sp9lRDQ/IOSZ43Al<30.V01
	

34



	

I	 (c)	 Each of the following events shall constitute an event of

	

2	 default ("NYTP Event of Default") on the part of NYTP:

	

3	 W The persistent. or repeated failure or refusal by

	

4	 NYTP to fulfill, substantially in accordance with this .Agreement, all or any of

	

5	 its obligations under this Agreement, provided:

	

6	 (A) The Carrier shall have given written notice

	

7	 to the NYTP specifying such failure or refusal to fulfill such

	

8	 obligations; and.

	

9	 (B)	 NYTP shall not have remedied such . failure

	

10	 within thirty (30) days from the date of such notice, or if such failure is

	

11	 not capable of being remedied within such thirty '(30) day period,

	

i2	 NM shall not have commenced such remedy within such period and

13	 diligently pursued such remedy until such obligation or obligations have

	

14	 been fulfilled; or

	

l5.	 (ii) (A)	 NYTP's being or becoming bankrupt or

	

16	 ceasing to pay its debts as they mature or making an arrangement with or for

	

17	 the benefit of its creditors or consenting to or acquiescing in the appointment

	

18	 of a receiver, trustee or liquidator for a substantial part of its property; or

	

19	 ,(B)	 a bankruptcy, winding-up, reorganization,

	

20	 insolvency; arrangement or similar proceeding instituted by or against

	

21	 NYTP under. the laws of any jurisdiction, which proceeding has not

22 .	 been dismissed within .ninety (90) days, or

	

23	 (C) any action or answer ,by NYTP approving

	

24	 of, consenting to, or acquiescing in, any such proceeding.
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1	 13.3 TerminationAj9hj§ .

2	 (a) The Carrier may, upon not less than ninety (90) days

	

3	 written notice to NYTP and the Port Authority, terminate this Agreement following

	

4	 an NYTP Event of Default (provided that all applicable notice requirements have been

	

5	 met, and all applicable cure periods have expired without cure, as set forth in

	

6	 Section 13.2(c) above), effective as of the date specified in such notice. Upon

	

7	 termination by the Carrier, all obligations and liabilities of the parties under this

	

8	 Agreement shall cease and terminate, and neither party shall have any further duty,

	

9	 obligation or liability under this Agreement, provided, however, that NYTP shalt

	

10	 have a continuing obligation to insure that the Carrier can recover its equipment from

11	 each of the Covered Facilities within ninety (90) days of termination by the Carrier.

	

12	 (b) At any time during the term of this Agreement, the Carrier

	

13	 shall have the right to terminate this Agreement, without regard to whether an NYTP

14 -	 Event of Default has occurred, on not less than one hundred eighty (180)' days prior

	

15	 written notice to NYTP and the Port Authority. Upon such termination without

	

16	 cause, the Carrier shall pay to NYTP a termination fee (the 'Termination Fee"),

	

17	 calculated, as follows:

	

18	 (1) All fees payable by.-the Carrier under this Agreement

	

19	 during the prior twelve (12) -month period shall be added together (or, if this

	

20	 Agreement has not been in effect for more than twelve (12) months, such

	

21 -	amount shall be fixed at'}.

22	 (ii) The amount determined in accordance with .(b)(i)

23	 above -shall be multiplied by. the number of years remaining in the Initial Term

24 .	 of this Agreement (and pro-'rated for any partial years).

	

25	 - Cil) The sum determined in accordance with (b)(10

	

26	 above shall 'be considered to be a series of equal payments to be made on a

0
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I	 quarterly basis on the last day of each January, April, July and September

	

2	 (and, in the event the expiration date of this Agreement in effect prior to its

	

3	 termination without cause is not scheduled to occur on the last day of one of

	

4	 the foregoing calendar quarters, the last such payment shall be appropriately

	

5	 pro-rated based on a ninety-one (91) day calendar quarter), and the present

	

6	 value of the series of payments shall be determined using a discount rate of

	

7	 five percent (5 %) per year. The_ amount of the Termination Fee shall be a

	

8	 lump sum payment equal to the present value of such stream of payments.

	

9	 (c)	 Within thirty (30) days of any termination of this

	

10	 Agreement for any reason whatsoever, the Carrier shall remove any of its equipment

	

IF	 in any Covered Facilities pursuant to Section 7.6 hereof. Further, as of 5 :00 p.m. on

	

12-	 the date this Agreement is terminated, the Carrier shall not be permitted to participate

	

13	 in or offer Personal Wireless Services through the TNAS. Upon any violation of this

	

14	 provision by the Carrier, NM shall be entitled to liquidated damages in the amount

	

15	 of $0.20 per each MOU accruing after such time on the TNAS by a customer of the

16.	 Cagier.

	

17	 14. h9S OEj j ANEOUS

	

18	 14.1 Settlement of Dis uMtes. The parties wilt attempt - in good faith w'

	

19	 resolve any and all controversies of every kind and nature between the parties to this

	

20	 Agreement arising out of or in connection with the existence, construction, validity,

	

21	 interpretation or meaning, performance; non-performance, enforcement, operation, breach,

	

22	 continuance or termination of this Agreement (each, a "Dispute") promptly by negotiations

	

23	 between senior executives of the parties who have authority to settle the Dispute (and- who do

	

24	 not have direct responsibility for administration of this Agreement). The- disputing party

	

25	 shall give the other party written Notice of the Dispute.`Vithin twenty (20) days after

	

26	 receipt of said Notice, the reooiving party shall submit to the other a written response. 'flue

	

27	 Notice and response shall Include (a) a statement of each party's position and.a sutnmary of

	

28	 the evidence and arguments supporting its position, and (b) the name and title -of the
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1	 executive who will represent that party. The executives shall meet at a mutually acceptable

	

2	 time and place within thirty (30) days of the date of the disputing party's Notice and

	

3	 thereafter as often as they reasonably deem necessary to exchadge relevant information and

	

4	 to attempt to resolve the Dispute. if the matter has not been resolved within sixty (60) days

	

5	 of the disputing party's Notice, or if the party receiving said Notice will not meet within

	

6	 thirty (30) days, either party may initiate mediation of the controversy or claim in accordance

	

7	 with the Center for Public Resources Model Procedure for Mediation of Business Disputes.

	

8	 If the Dispute has not been resolved pursuant to the mediation procedure within sixty (60)

	

9	 days of the initiation of such procedure, or if either party will not participate in a mediation,

	

10	 the Dispute shall be submitted to arbitration in accordance with the rules of the American

	

i l	 Arbitration Association.' The parties further agree that any arbitration conducted pursuant to

	

12	 this Section 14.1 shall be held in New-York, New_ York before-a panel of three arbitrators,

	

13	 one selected by NYTP, one selected by the Carrier and the third selected, by the arbitrators

	

14	 selected by the parties. Each such arbitrator shall be involved in and familiar with the

	

15	 telecommunications industry, Notwithstanding the above, the Carrier's obligations shall

	

16	 continue to be paid and the prohibition of the right of offset will continue to be in force. All

	

17	 deadlines specified in this Section 14.1 may be extended by mutual agreement. The

	

18	 prevailing party in any Dispute shall be entitled to reimbursement for its costs, including

	

19	 without limitation attorneys' fees and expenses. The parties shall allow the Port Authority,

	

20	 at the Port Authority's option, to participate in any Dispute resolution proceeding, but the

	

21	 Port Authority shall not be'a party to any such proceeding -and shall not be bound by any

	

22	 decision rendered. Notwithstanding the preceding binding arbitration provisions, the parties

	

23	 acknowledge and agree that either party shall have the right to prooeed in any court of proper

	

24	 jurisdiction to exercise or prosecute equitable rights' and remedies including iniunetive relief,

	

25	 temporary restraining orders, and other remedies of an equitable nature.

	

26	 14.2 Assignability and Transferability.

	

27	 (a) . No assignment of this Agreement for the purpose of

	

28	 administering the TNAS and ' . transfer of the obligations of any party shall be

	

29	 authorized or pertni led,. except that:
.	 s

c
4iTu199/RDQIICST9SJ91C^0.001



I	 (i) NYTP, with the prior written consent of the Port
2	 Authority, may assign or pledge this Agreement to any Assignee in relation to

3	 the Project Financing- and any such Assignee may assign or pledge the same in

4	 connection therewith;

S	 (ii) NYTP may assign any or all of its rights and

6	 transfer any or all of its obligations hereunder to any Person who succeeds to

7	 'the business operations of NYTP (provided that such assignment may not be to

8	 another Participating Carrier unless the Carrier has consented - to such

9	 assignment); and.

#U (Iii) In accordance with Section 14.2(e) below, the

11 Carrier may assign its rights under this Agreement, and, in addition, for

12 collateral security purposes only, Carrier's primary secured lender, provided

13 that any such assignment, and the exercise of any rights by such secured

[4 lender, shall not relieve the Carrier of any of its obligations under this

15 Agreement, and all rights of and actions 'taken by such secured lender shall ilk

16 all respects be under and subject to the TNAS Agreement, the rights of the

17 Port Authority, and the rights of the provider(s) of the Project Financing.

is	 (b) - The Carrier hereby consents to (i) the assignment of this

19	 Agreement by NYTP to any Assignee, 'and by any Assignee to any other Assignee, as

20--,	security, in connection with the Project Financing and (ii) any subsequent assignment

21	 or transfer of this Agreement by any Assignee upon and after the exercise of its rights

22	 and enforcement of its remedies under any documents evidencing such Project

23	 Finandng,- at law, 'inequity or otherwise.

24 (c)	 In the event of any such assignment; the Carrier agnm

25	 that, following written notice from any Assignee that an event of default by NM
26	 shall.have recurred"and be continuing under the -documents evidencing the Project

27	 -Financing, the Carrier (i) sho make all. payments, if any, due and to become due
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1	 from it to NYTP, under or in connection with this Agreement directly to such

	

2	 Assignee at such address as may be specified in writing by such Assignee, (ii) shall

	

3	 perform all terms and conditions of this Agreement for the benefit of such Assignee,

	

4	 (iii) agrees that such Assignee shalt be entitled to exercise any and all rights of

	

5	 NYTP, in accordance with the terms of this Agreement, and the Carrier shall comply

	

6	 in all respects with such exercise and (iv) agrees that all representations made by the

	

7	 Carrier are for the benefit of, and may .be relied upon by, such Assignee; provided

	

8	 that the foregoing obligations of the Carrier are conditioned and contingent upon any

	

9	 such Assignee agreeing to recognize and not disturb the Carrier's rights under this

	

to	 ' Agreement as long as the Carrier complies with its obligations and . duties hereunder.

I1 In addition, in such an event of default under the project financing documents, the

12 Carrier and NYTP agree that (x) this Agreement shall not be amended, supplemented

13 or otherwise modified without the prior written consent of the Assignee and (y) any

14 matter requiring the consent of NYTP under this Agreement shall also require the

15 consent of the Assignee.

16 (d)	 Promptly at NYTP's request, the Carrier shall execute

17 and deliver, and shall assist in facilitating the execution and delivery of, all documents

18 reasonably requested by NYTP or any of its lenders, including but not limited to

19 estoppel certificates and subordination and nondisturbanc a agreements.

20	 (e)	 The Carrier shall not assign or transfer this Agreement

21.	 or any of the Carrier's rights, duties or obligations hereunder without the prior

22	 'written consent of NYTP and the Port Authority, 'whieb consent shall not be

23	 unreasonably withheld or delayed; provided, however, that the Carrier shall be

24	 permitted to assign this Agreement to any parent, subsidiary, or affiliate under

25	 common control, or to any entity that acquires fifty-one percent (5190 or more of the

26	 Carrier's'outstanding capital stock or of the Carrier's 'assets, as long as the Carrier

27	 remains bound by all of the Carrier's duties -and obligations under this -Agreement

28	 following such assignment. Notwithstanditg'the fckegaing'in the event'of an

29	 assignment of this Agreement to a successor to'the busihem'operadons of the Carrier;
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1	 the Carrier shall be released from further liability under this Agreement at the end of

	

2	 the three (3) year period following assignment of this Agreement as long as (i) the

	

3	 assignee has been approved by NYTP and the Port Authority (which approval shall

	

4	 not be unreasonably withheld or delayed), and (ii) such assignee has complied with all

	

5	 of its duties, obligations and liabilities under this Agreement during the three (3) year

	

6	 period following such assignment: The Carrier acknowledges and agrees that any

	7	 fundamental transaction involving the Carrier, including a merger, consolidation or

	

8	 similar transaction, will not operate to affect in any way the Carrier's obligations

	

9	 under this Agreement, regardless of the entity surviving such transaction. Tile

	

10	 Carrier further acknowledges and agrees that any fundamental 
transact ion involving

	

I l	 the Carrier and another. Participating Carrier, including a merger. consolidation or

	

12	 similar transaction, 111cewise will not affect or impair in any manner the Cartier's

	

13	 duties and obligations under this Agreement, nor will it affect or impair any. similar

	

14	 agreement to which such other Participating Carrier is a party.

	

15	 14.3 Waiver Not to be Construed. No waiver by NYTP. or the

	

16	 Carrier of any term or condition of this Agreement shall be deemed or construed as a waiver

	

17	 of any other term or condition, whether the same or of a different section,. subsection,

	

18	 paragraph, clause or other provision of this Agreement. The failure of either party to insist

	

19	 in any one or snore instances, upon strict performance of any of the terms, covenants,

	

20	 agreements or conditions in this Agreement shall not be considered to be a waiver or

	

21	 relinquishment of such'term, covenant, agreement or condition, but the same shall . continue

	

22	 in full force and effect.

	

23	 14.4 Amendmcnts. This writing represents the entire agreement

	

24	 between the. parties-. = The terms and provisions of this Agreement may not be. amended,'

	

25	 supplemented, modified or waived, except by an instrument in writing, authorized and

	

26	 executed by NYTP and the Carrier and consented to by the Port Authority. A ny such

	

27	 amendment, supplement, modification or waiver entered into, executed -and delivered in'

	

28	 accordance with the provisions of this Section shall be binding upon the parties to this

	

29	 Agreement.
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1	 14.5 Duplicate Originals, This Agreement may be executed in

	

2	 separate counterparts, any of which shall be regarded for all purposes as duplicate originals.

	

3'	 14.6 SeveMbility. In the event any provision or.any part of a

	

4	 provision of this Agreement shall be held invalid or unenforceable by any court of competent

	

5	 jurisdiction, provided it does not materially alter the substance of the agreement between the

	

6	 parties, such holding shall not invalidate or render unenforceable any other provision or part

	

7	 of a provision hereof.

	

8	 14.7 Notices. All notices or demands are deemed to have been given

	

9	 or made when delivered in person or mailed by certified, registered, or express mail, return

	

10	 receipt requested or_provided, or when delivered by overnight courier service providing

	

H	 verification of Aelivery, postage prepaid; and addressed to the applicable party as follows:

	

12	 NYTP:	 New York Telecom Partners, LLC

	

13	 World Trade Center

	

14	 New York, New York 10048

	

15	 Attention: Mr. Richard !. DiGeronimo,

	

16	 President

	

17	 Carrier:
I$

19

	

20	 Attention:

	21	 A party may change the address to which any notice or demand may be given, by.written

	

22	 notice to the other party.

	

Z3	 14.8 Use of Confidential Information. Any specifications, drawings,

	

24	 sketches, tapes, models, samples, toots, computer programs, technical information, or

	

25_	 confidential business information or data, written, oral or otherwise (hereinafter called

	

26	 ".InforMtlon") furnished by the parties to one another hereunder shall remain the propert y of

	

27	 the supplier of such Information. All copies of such Information in written, -graphic or other

	

28	 "Ig ble farm shall be returned to the supplier upon request, except fora s̀ingle archival
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I	 Copy. If clearly marked as confidential, and unless such Information was previously known

	

2	 to the recipient to be free from any obligation to keep it confidential or until it has been or is

	

3	 subsequently made public by the supplier or a third party, without breach of any obligation

	

4	 of confidentiality, it shall be treated as confidential by the recipient, and shall be used by the

	

5	 recipient only in connection with fulfilling the obligations of the recipient that arise pursuant

	

6	 to this Agreement, unless the prior written consent of the supplier is obtained. Orally

	

7	 disclosed Information shall be reduced to writing within twenty (20) days of disclosure and

	

8	 marked as confidential. Such Information shall only be distributed to those employees who

	

9	 have a need to know. Fach party shall treat the other's Information in accordance with a

	

10	 'standard of care reasonably calculated to prevent inadvertent-or accidental disclosure and

	

11	 consistent with the level of care provided by the recipient with . respect to its own confidential

	

12	 information. Each party shall promptly notify the other.party upon receipt of any subpoena,

	

13	 order, or other judicial notice with respect to any Information .and shall allow the other party

	

14	 to beCome involved in any proceeding relating to the disclosure of any-such Information.

	

15	 Nothing herein shall be construed as waiving the right of any party to require the other party

	

16	 to c eCute a written non-disclosure agreement, containing reasonable additional terms. and .: .

	

17	 conditions, prior to the supplyi.ng of particular confidential Information from time -tea-time.

	

IS	 The parties acknowledge that Information furnished to the Port Authority in connection with

	

19	 this Agreement or the TNAS Agreement may be subject to disclosure under the Port

20.	 Authority's freedom of information policy.

	

21	 14.9 Pub_	 licity.

	22	 (a) The Carrier agrees to submit to NYTP and to the Port

	

23	 Authority for written approval all advertising, sales promotion, press releases and

24other publicity matters relating to the products furnished or the services performed by

	

25	 the Carrier pursuant to this Agreement or relating to the Carrier's participation in the

	

26	 TNAS or the Carrier's offering of Personal Wireless Service to its customers in the

	

27	 Covered Facilities, or whereby NYTP's name. or marks are mentioned or language .

	

28	 from which the connection of said name or marks may be inferred or implied, and the .

	

29	 Carrier further agrees not to publish or use such advertising, sales promotions, pass
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I	 releases, or publicity matters that mention NYTP or the Port Authority without such

2	 prior written approval. Such approval shall not be unreasonably withheld or, delayed

3	 by NYTP.

4 (b) NYTP agrees to submit to the Carrier for written approval

5 all advertising, sales promotion, press releases and other publicity matters relating to

6 the TNAS in the Covered Facilities whereby the Carrier's name or marks are

7 mentioned or language from which the connection of said name or marks may be

8 inferred or implied, and NYTP further agrees not to publish or use such advertising,

9 Wes promotions, press releases, or publicity matters without such prior written

10 approval. -Such approval shall t ovbe unreasonably withheld or delayed by the

1 l Carrier.

12	 14.10 UncontrollableCircumstances'. NYTP shall not be liable for

13	 any delays in performing its obligations under. this Agreement if such delays are due to

14	 Unconfilable Circumstances. in the event of any such delay, NYTP shall-be given a

15	 reasonable period of time in which to complete the performance of its obligations.

16	 14.11 Affirmative Action. The Carrier assures that it will undertake

17	 an affirmative action program as required by 14 CFR Part 152, Subpart E, to ensure that no

18	 person thall on the grounds of.race. creed, color, national origin, or sex be excluded from

19	 .participating 'i.n any employment activities" covered in . 14 CFR Part 152, Subpart E. The

20	 Carrier assures that no person shall be excluded on these grounds from participating in or

21	 receiving the services or benefits of any program or activity covered by this subpart. The

22	 Carrier assures that it will require that its'covered suborganizations provide assurances to the

23	 Carrier that they similarly will undertake affirmative action programs - and that-they will

24	 require assurances from their suborganizations, as required by 14 CPR Part 152, Subpart E,

25	 to the same effect.
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1	 14.12 Nan-Discrimination.

	

?	 (a)	 Without limiting the generality of any of the provisions of the

	

3	 Agreement, the Carrier, - for itself, its successors in interest, and assigns, as a part of the

	

4	 consideration hereof, does hereby covenant and agree that () no person, on the grounds of

	

5	 race, creed, color, sex or national origin, shall be excluded from participation in, denied the

	

6	 benefits of, or be otherwise subjected to discrimination in the use of the System by the

	

7	 Carrier, (ii) in the-construction of. the System and the furnishing of services thereon by the

	

8	 Carrier, no person, on the grounds of race, creed, color, sax or national origin, shall be

	

9	 excluded from participation in, denied the benefits of, or otherwise be subject to

	

10	 discrimination, (iii) the Carrier. shall use the System in compliance with all other

11	 requirements imposed by or pursuant to . Title 49, Code of Federal Regulations, Department

	

12'	 of Transportation, Subtitle A, Office of the Secretary, Part 21, Non-discrimination in

	

13	 Federally-assisted programs of the Department of Transportation-Effectuation of Title VI of

	

14	 the Civil Rights Act- of I964, and as said Regulations may be amended, and any other

	

15	 present or future laws, rules, regulations, orders or directions of the United States -of 	 - - -

	

16	 America with respect thereto which from time-to-time may be applicable to the Permittee's

	

17	 operations at any Port Authority airpom whether by reason of agreement between the Port

	

18	 Authority and the United States Government or otherwise.

	

19	 (b)	 The Carrier shall include the provisions of paragraph (a) of this

	

20	 Section in every agreement it may make pursuant to--which any Person, other than the

	

21	 Carrier, .operates any facility at any Port Authority airport providing services to the public

	

22	 and shall also include therein a provision gianting. the Port Authority aright to take such

23-	 action as the -United States may direct to enforce such covenant.

	

24.	 (c)	 The Carrier's non-compliance with the provisions of this Section

	

35	 shall constitute a material breach of this Agreement. In the event of the breach by the

	

.26	 Carrier of any of the above non-discrimination provisions, the Port Authority may take

	

27	 appropriate action to enforce compliance; or in the event such noneomplianoe shall continue

	

28	 for a period of twenty (20) days after receipt of written notice from the Port Authority, the

araraa^^a►tas^9s^uao aoi
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Port Authority shall have the right to direct NYTP to terminate this Agreement with the same

	

2	 force and • effec€ as a termination under Section 13. 1, or may pursue such other remedies as

	

3	 may be provided by law; and as to any or all the foregoing, the Port Authority may take

	

4	 such action as the United States may direct.

	

5	 (d)	 The Carrier shall indemnify and hold harmless the Port

	

6	 Authority from any claims and demands of third persons, including the United States of

	

7	 America, resulting from. the Carrier 's noncompliance with any of the provisions of this

	

8	 Section, and the Carrier shall reimburse the Port Authority for any loss or expense incurred

	

9	 by reason of such non-compliance.

	

10	 (e)	 Nothing contained in this Section shall grant or shall be deemed

	

11	 ,	 to grant to the Carrier the right to transfer or assign this Agreement, to make any agreem&nt

	

12	 or concession of the type mentioned . in paragraph (b) hereof, or any right to perform any

	

13	 construction at any Port Authority Facility.

	

14	 14.13 Third Party Beneficiga It is hereby acknowledged and agreed

	

15	 that the Port Authority shall be a third party beneficiary of this Agreement, including,

	

16	 without limitation, those provisions of this Agreement containing specific references to the

	

17	 Port Authority

	

18	 14.14 Port Authority. The covenants set forth in Section 6.5 and 7.3

	

19	 of this Agreement shall not be construed as a submission or admission by the Port Authority

	20	 that any of the governmental laws, rules, regulations and orders referred to therein are or .

	

21	 shall be applicable to the Port Authority.

	

22	 14, 15 .governing Law and Remedies, This Agreement will be

	

23	 governed by the laws of the State of New York. The rights and remedies stated in this

^torns►^t^sa cat
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I	 Agreement are not exclusive and the parties, in the event of a breach of this Agreement or a

	

2	 dispute, are entitled to pursue any of the remedies provided in this Agreement, by law or by

	

3	 equity.

	

4	 IN WITNESS WHEREOF, the Carrier and NYTP have signed this

	

5	 Agreement as of the date and year first above written.

	

6	 NEW YORK TELECOM PARTNERS, LLC

7'	 By

	

$	 Name: Richard J. DiGeronuno
9Title: President

	

10	 Tax ID No.

	

11	 [NAME OF CARRIER]

	

12	 By

	

13	 Name:

	

14	 Title:

tgo.oat
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I	 Exhibits

2	 Exhibit "A"	 -	 Description of TNAS

3	 Exhibit "B"	 -	 Existing Contracts

4	 Exhibit "C"	 -	 Port Authority Facilities

5	 Exhibit "D"	 -	 Specifications and Minimum System CaRacity

6	 Exhibit "E"	 -	 Technical Standards

7	 Schedules

$	 Schedule 2.7(a) - Holland Tunnel
9	 Schedule 2.7(b) - Lincoln Tunnel

14	 Schedule 2.7(c) - JFK Airport
11	 Schedule 2.7(d) - LaGuardia Airport
12	 Schedule 2.7(e) - Newark Airport
13	 Schedule 2.7(f) - World Trade Center Concourse
1.4	 Schedule 2.7(g) - Port Authority Bus Stations
15	 Schedule 2.7(h) - PATH Stations
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Description of TNAS

Telecommanications Network Access System (TNAS) Description

In eduction

In response to a Port Authority request for proposals C RFP') to develop their wireless rights-of-way,
NYTP has proposed a wireless Telaca nmunicadons Network Access System. The TNAS bas been
designed to save wireless . comrntmications services cunm dy in use and emerging wireless services
placard for use in the areas of New York and New Jersey served by the Port Authority. In the process of
*P n. TIVAS 

will 
enhance taiaes3s®g wireless services provide a platform for the

introduction of new services, as tvc11 as providing the apPuUmiLy to facilitate inaaad services to the
benefit of the Port Authority. The TNAS is designed to provide a single, comprehensive wireless-
oomaum:CWonss aces system for the Port Authority -and .comazar + W. service proovidas to better serve
taaaats, pa=w and'visitors as they i obabit, roams or are transported through the Port Amhodty fa es.

The Essential Requirements

Subscriber  satisfution is the f=damental and essential Wit. Above ' ground, meeting that
is the sole response%ility of the service providers where they coexist in and share the same

natuzal RF eavircumemy i.e. the service providers have a "level playing field". The eacd al require
Of the provider of the artificially crcated RF cavironment regrired to. serve the underground and-enclosed
area of the Port AnthodVs fa,cilities is to maintain that level plaving field. To do thA the dismbution
backbone for the port Authority's enclosed area must be broadband and _wireless camnmmQications
technology neutral.

This disc 2lutioa badd=z must provide cost effective, copal access .ter. multiple service providers , of
current a,ud, emerging RF technologies, and also must be - able-to accommodate usage growth projecdoas
(caparitv). In. addidon,-the artificial crea6m of a broadband RF eavvmnucat that will support =IbPle
services in confined areas requires RF isolgdon between services to avoid generating tmwauted h=-
samce interfere=. Flvei=xre^ service users mnst be able to traverse the Post A dwdty's fames
without interruption of cormmtmications service (band oft).

The elm of t=hno1ogy neutral, se rhec, isolation, and seamless band of combined with being
broadband and - capable of adding capacity in the resdtng assendZI =pirements - for rile TNAS.
Satisfyita those regairerments will yield customer sxtisfacdan at both the service provider and user.levels,
ret d&g in the apiniratioa of revenue pot=tial..The bottom line is that . bettor serviies Ica&10 min
customers that yield greater revenue.

. F,&A-1
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EXHIBIT B

1. Space Permit, made as of May 1, 1993, by and between
the Port Authority and New York SMSA Limited Partnership,
predecessor-in-interest to Bell. Atlantic Mobile Inc:, bearing Port
Authority Permit No.'WT-TC-P-88-C x"00, granting a privilege to use
and occupy space in the World-Trade-Center.

2. Agreement of Lease, :made as bf June . _, 1994, by and
between the Port Authority .and Cellular Telephone . Company •d/b/a
Cellular One, predecaskor•in'interest to AT&T Wireless ' Services,
bearing Port Authority Lease No. LT-211. for premises in the
Lincoln Tunnel.

3. Agreement of Lease, made as of September 30, 1994,
by and . between the Port Authority and New York SMSA Limited
Partnership, predecessor-in-interest to Bell Atlantic Mobile Inc.,
beari.rig Port Authority Lease No. LT-212 . for premises in the Lincoln
Tunnel. .

4. ' Agreement of Lease, made asp of December 29, 1994, by
and between the Port Authority and Cellular Telephone Company d/b/a
Cellular One, -predecessor-in-interest to AT&T wireless Services,
bearing,Port Authority Lease No. L-CM-118, for premises- in the
Holland Tunnel.

S. Agreement of Lease, made as of December 31, 1994. by
and between the Port Authority and New York SMSA Limited
Partnership, predecessor-in-interest to Bell Atlantic Mobile Inc.,
bearing Port Authority Lease No. L-CM-119- for premises in.the
Holland Tunnel.-.

64	 Agreement of Lease, -made, as of September . 25', 1,995,
by and between the Port - Authority and New York SMSA Limited.
Partnership, predecessor-in-interest to Bell Atlantic Mobile,
bearing Port Authority Lease No.:LBT-543 for premises in the Port
Authority Bus Terminal.
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Covered Facility:	 Holland Tunnel

Access Fee:	 option Z: $ISO, 000 annually
(net\net\net). CQnt on 2: $150,000 in
Year 1, $175,000 in Year 2, then
increases by three percent (M
(compounded) on January i of each Year
beginning January 1, 2001 Payable
quarterly in advance.)

Base Term:	 1999 to December 31,
2015

Renewal Option:	 See Section 4.2 of Carrier Access

Agreement

Baseline MOUs Per
Carrier:	 QptiSM 1: 0 (MOU charge is payable from

inception). (¢ptio) 2: Baseline NMs of

1 0 200,00 0 in Year- I. Baseline MOUs
increases by five percent (SU
(compounded) on January 1 of each Year].

Initial usage Fee: $ per.MOU [Qa ion , 2: $

per Excess MoUj (for Year ending

December 31j- 199.9) .. Fee ' is revised ,each
Year in accordance with Section 3.1(c)

of-the Carrier Access Agreement.

Construction Date*..

Construction Period:

Other .'Perms and

et/ot/s!/f /lo7^sa/ssa^o.001



Conditions:

The undersigned, intending to be legally bound hereby, agree that
this Schedule shall be incorporated in, become part of and be
governed by the Cartier Access Agreement between NYTP, Inc. and

datdd June	 1999.

NYTP, INC'.

By:

[NAME . OF CARRIER]

By:

.	 ^ ';Fri': s^^	 ^ ^. ^t • (`^ :: _
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Covered Facility:	 Lincoln Tunnel

Access Fee:	 Qption 1: $150,000 annually.

(net\net\net). Payable quarterly in
advance: [ tion 2: $150,000 in Year
1, $175,000. in Year 2, then increases by
three percent (at) (compounded) on
January 1 of each Year beginning
January 1, -20011.

Base Term:	 , 1999 to December. 31.,
2015

Renewal Option:	 see Section 4.2'-of Carrier Access
Agreement

Baseline MUe Per
Carrier: Option z: 0.(MOU charge is payable from

inception). [Option 2: Baseline MOUs

of 1,200,000 in Year 1. Baseline MOUs
increases by five ' percent (5%)

(compounded) on January l of each -Yearj.

Initial Usage Fee:	 $	 per MOU (for Year ending.

December 31, 1999 )• [Qoton 2:

$	 per Excess MOM] . Fee IS

revised each Year in accordance with
Section 3.1 (c) of the Carrier Access

Agreement ..

Construction Date:

Construction. Period:

es/o^s/soa/iorrsa/eta3o.eat



Other Terms and
Conditions:

The undersigned, intending to be legally bound hereby, agree that
this Schedule shall be incorporated in, become part of and be
governed by the Carrier Access Agreement between NYTP, Inc. and

dated June _, 1999.

NYTP, INC.

By:

ti+ %M OF CA RIECRJ

By:



ULE 2.7

Covered Facility: 	 M Airport

Access Fee:	 $125,000 annually (net\net\net) for both
Overlay and Underlay, or $75,000
annually for either Overlay or Underlay.
Payable quarterly in advance. Amount
increases by three percent (3t)
(compounded) on January 1 of each Year
beginning January 1, 2000.

Base Term:	 to December 31, 2015-

Renewal Option:	 See Section 4.2 of Carrier Access
Agreement

Baseline MoUs per
Carrier:

Initial Usage Fee:

Construction Date:

Construction Period:

Other Terms and
Conditions:

3,000,000 in Year 1, then increases by
five percent (5t) (compounded) on
January i of each Year, beginning
January 1, 2000.

$	 per Excess MOU (for Year
ending December 31, 1999). Fee is
revised each Year in. accordance with
section 3'.' l (c) of the Carrier Access
Agreement.



The undersigned, intending to be legally bound hereby, agree that
this Schedule shall be incorporated in, become part of and be
governed by the Carrier Access Agreement between NYTP, Inc. and

dated

NYTP, INC.

By

(NAME OF CARRIER]

By;

oe/ea/es/^ISO7rees/^taso.eet
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Covered Facility: 	 LaGuardia Airport

Access Fee:	 $125,000 annually•(net\net\neQ for both
Overlay and,Underlay, or $75,400
annually for either Overlay or Underlay.
Payable quarterly in advance. Amount
increases by three percent (31)
(compounded) an January 1 of each Year
,beginning January 1, 2000.

Base Term:	 , to December - 31, 2015

Renewal'Option:	 See Section 4.2 of Carrier Access
Agreement

Baseline Molls per
.Carrier:

Initial Usage Fee:

Construction Date:

Constru,ction.Period:

Other .Terms - and
Conditions:

3,000,000 in Year 1, then increases by
f ive percent. { 5) (Compounded)"  on

January 1-of each Year, beginning.,
January 1, 2000.

$	 per Excess moII ( . for Year

ending December 31, 1999). Fee is
revised each Year in accordance with
Section 3.1(c) of the Carrier Access

Agreement.

oo/oU^s/^ao/iosts^hsuo. ooi



The undersigned, intending to be legally bound hereby, agree that
this Schedule shall be incorporated in, become part of and be
governed by the Carrier Access Agreement between NYTP, Inc. and

dated

NYTP ,. INC.

By:

[NAME OF CARRIER]

By:

e^/oahs/^oc/la7a^l/f3#s^.eos	 s ; .;'A Pr'
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Covered Facility:	 Newark Airport

Access Fee:	 $125,000 annually (net\net\net) for both
Overlay and Underlay, or $75,000
annually for either'Overlay or Underlay.
Payable quarterly in advance. Amount
increases by three percent 0%)
(compounded) on January-1 of each Year

'beginning January 1, 2000.

Base Term: ,	to December 31, 2015.

Renewal Option:	 See Section 4.2 of Carrier Access
Agreement

Baseline MQUs per
Carrier:	 3,000,000 in Year 1, then increases'by

five percent (5%-) (.compounded) on
January 1 of each Year, beginning
January 1, -2004.

Initial-usage Fee:	 $	 per Excess MOU (for Year
ending December 31, 1999). Fee is
revised each. Year in accordance with
Section 3.1(c) ,of the Carrier Access
Agreement.

Construction Date:

Construction Period:

Other Terms and
Conditions'

n

as/oa/ AZO/aofss9/9,420.Gal	
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The undersigned, intending to be legally bound hereby, agree that
this Schedule shall be incorporated in, become part of and be
governed by the Carrier Access Agreement between NYTP, Inc. and

dated

NYTP, INC.

By.

[NAME OF CARRIER)

By.:

o4/o4/a/xx/i07@5$/si-00.a 02



Covered Facility:	 World Trade ' Center Concourse

Access Fee:	 425,000 annually (net\net net). Amount
increases by three percent (3k)

(compounded) on January l of each Year
beginning January 1, 2000.

Base Terns:	 to December 31, 2015

Renewal Option.	 See Section 4.2 of Carrier Access
Agreement

Baseline moUs per
Carrier:	 800,000'-in Year 1, then increases by

five percent (5k) ( compounded). on

January 1, of each Year, ' beginning.
January 1, 2000.

Initial Usage Fee: 	 $	 per Excems MoU (for Year

exiding December 31, '19.99). Fee is
revised each Year in accordance with

Section 3.1(c) of the-carrier Access

Agreement.

Construction Date

Construction Period:

other Terms and
Condieions:

The undersigned, inteadiag to be legally bound hereby, agree.that
this Schedule shall be incorporated in, become part of and be

es/^^/ss^/>ioTaa^/^soa.aot



governed by the Carrier .Access Agreement between NYTP, Inc. and
dated

NYTP, INC.

Sy:

[NAME OF CARRIER]

By.

as/es/ss/^rm/sossis/ssiso.00^



Covered Facility: 	 Port Authority Bus Stations

Access Fee:	 $25,000 annually (net\net\net). Payable
quarterly in advance. Amount increases
by three percent 0%) (compounded) on
January 1 of each Year beginning
January 1, 2000.

Base Term;	 to December 31,-2015

Renewal Option:	 See Section 4.2 of Carrier Access
Agreement

Baseline MOUs per
Carrier:

Initial Usage Fee:

Construction Date:

Construction Period:

Other Term and
Conditions:

600,000 in Year 1, then increases by
five percent (5%) (compounded) on =

January l of each Year, beginning

January 1, 2000.

$	 per Excess MOU (for Year
ending December 31, 1999). Fee is
revised each-Year in accordance with
Section 3.1(c) of the carrier Access
Agreement.

The undersigned, intending to be Ilegally bound hereby, agree that

this Schedule shall be incorporated in, become part Of•and'be

ao/oU»/yeoo/zaT^s^/:usa.00a



governed by the Carrier Access Agreement between NY-TP, Inc. and
dated

NYTP, INC.

By:

[NAME OF CARRIER]

By:



SCUMMLE 2.7 1h)

Covered Facility:	 PATH Stations

Access Fee:	 $120,000 annually (net\net\net) for all
-ten PATH Stations, or $15,000 annually
(net/net/net) for each station if les0
than ten. Payable quarterly in advance.
Amount increases by three percent (3k)
(compbunded) on-January 1 of each Year
beginning January 1,'2000.

Base Term:	 to December 31,2015

Renewal option:	 See Section 4.2 of -Carrier Access
Agreement

Baseline MOUs per

Carrier:	 400,000 in Year I t then increases by

five percent ( 5%-) (coopounded) on

January l of each Year, beginning
January 1, 2000.•,

Initial.Usage'Fee: 	 $	 per Excess MU (for Year

•	 ending December 31, 1999). Fee is
revised each Year in accordance with
Section 3.1(6) of the Carrier Access
Agreement.

Construction Date:

Construction Period:

Other --Terms and
Conditions:

os/vVsv f^c/seTae:/vtas.av:



as/ea/t^/^x/taro;s/s:aso.00i

r

The undersigned, intending to be legally bound hereby, agree that
this Schedule shall be incorporated in, become part of and be
governed by the Carrier Access . Agreement between NYTP, Inc. and

dated.

NYTP, INC.

Hy:

(NAME OF CARRIER]

Hy:



E=BIT E (5 Pages)

ASSIGNMENT and ASSUMPTION AGREMO NT

THIS AGRSEIMV'!' trade as of the 26th day of August, :.999 by
THE PORT AOTSORITY OF NEW YORK AND NEW JERSEY (hereinafter called
the "Port Authority"), a body corporate and politic created by
Compact between. the States of New Ydrk and New Jersey, with the
consent of the Congress of the United States of America, having an
office for the transaction of business at One World Trade Center,
in the Borough of Manhattan, in the City, County and State of New
York, and NEW YORK TELECOM PARTNERS, LLC. a limited liability
company organized and existing under the laws of the State of
Delaware 'with an office for the- transaction of business . at 158
Third Street, Mineola, New York 11501- (hereinafter called 'NYTP"),
the representative of which is Richard J. DiGeronimo,

WITNESSETH, TART:

WHEREAS, the Port Authority and NYTP have entered into a
certain Telecommunications Network Access Agreement '(nTNAS")
contemporaneously herewith, providing for the installation,
maintenance and operation of a wireless telecommunications-network
access system at specified Port Authority facilities; and

WHSRLAS; in connection with the transaction contemplated
under the THAS, the Port Authority is willing to assign to NYTP, -
and NYTP is willing to undertake and assume.the obligations and
liabilities under, certain agreements'heretofore entered into by
the Port Authority with wireless telecommunications carriers for
the furnishing. of telecommunications - services at the said specified
Port Authority facilities and -listed on the schedule attached
hereto, hereby made a part hereof , and marked °Schedule All
4hereinafter,- the Existing Agreements° -) ;

NOW, THEREFORE, in consideration of the covenants and
mutual. agreements herein contained, the Port Authority .-and NYTP
hereby agree ae-follows:

1. Effect-ive as of the date hereof; in accordance with
Section 49 of the TNAS the Port Authority does -hereby assign, -
transfer . and convey all of its rights, title and interest in the -
Exi.sting'Agreements to NYTP, and its successors, to its and-their
own liroper use and benefit, to have and hold the same for and
during the duration of the terms under, theExistin g Agreements,
subject nevertheless to all the covenants, conditions,. terms and
Provisions contained in the Existing Agreements.



2. Effective as of the date hereof, NYTP does hereby
assume the performance of and does hereby agree to perform, observe
and be subject to all of the terms, provisions, covenants,
conditions and obligations of the Existing-Agreements that are to
be performed by or are applicable to the. Port Authority thereunder
as though NYTP were a signatory to the Existing Agreements. The
execution of this instrument by the Port Authority does not
constitute a representation by it that the Port Authority has
performed or fulfilled every obligation required of it by the
Existing Agreements.

3. NYTP shall defend, indemnify and hold ha rmless the
Port Authority, its . Commissioners, ' officers, agents,
representatives and employees, from any and'all claims, demands,
actions and liabilities accruing or arising after the effective
date of this Agreement with respect to the Existing Agreements.
The Port Authority shall defend, indemnify and hold NYTP-harmless
from any and all-claims, demands, actions and liabilities accruing.
or arising prior to the effective date of-- this agreement with
respect to the Existing Agreements.

4. Neither the Commissioners of the Port Authority, nor
the Members of NYTP., nor any of theca, nor any : officer, agent or
employee of the Port Authority or of NYTP shall' be charged
personally by-either-party hereto with any- liability or be shall
held personally liable to the other party under any term or
provision of this Agreement, or because of its execution or
attempted execution, or because of any breach or attempted or
alleged breach thereof.

5.
In accordance
regard -to its

This Agreement ehall be governed by', and construed
with, the laws of the State of New York without
conflict of laws provisions..

2



IN WITNESS WHEREOF, the parties -hereto have executed
these presents as of the day and year first above written.

THE PORT AUTHOR= OF NEW YORK
AND NEW JERSEY

By

(Title)
(Seal)

ATTEST:

Secretary

ATTEST:	 NEW YORK TELLCOM PARTNERS, LLC

By

(Title)

T	 n

3
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1. Space Permit, made as of May 1, 1993, by and between
the Port Authority and New York SMSA Limited Partnership,
predecessor-in-interest to Bell Atlantic Mobile Inc., bearing Port
Authority Permit No. WT-TC-P-88-C 000, granting a privilege to use
and occupy space in the World Trade Center.

2. Agreement of Lease, made as of June	 1994, by and
between the Port Author4.ty and Cellular , Telephone Company d/b/a
Cellular one,' predecessor-in-interest to AT&T-Wireless services,
bearing Port Authority Lease No. LT-211, for premises in the
Lincoln Tunnel:

3. ' Agreement of . Lease, made as-of September 30, 1994,
by and between the Port Authority and New York SMSA Limited
Partnership, predecessor-in-interest to Bell. Atlantic Mobile Inc.,
bearing Port A_ uthori.ty Lease No. LT-212 for-premises in the Lincoln
Tunnel.

4 . ' . 'Agreement of Lease, wade as of December 29, 1999, by
and between the Port Authority and Cellular Telephone-Company d/b/a
Cellular one, predecessor-in-interest to AT&T wireless services,
bearing Port-Authority Lease , No. L-CM-118, for premises in the
Holland Tunnel.

S. Agreement of Lease, made as of December 31, 1994, by
and between the Port Authority and : -New York SMSA Limited -
Partnership, predecessor-in-interest to Bell Atlantic Mobile Inc.,
bearing Port Authority Lease No. L-CM-119 for premises in the
Holland Tunnel.

6. Agreement of Lease, made as of September 25, 1995,
by and between the Port Authority and New York SMSA. Limited
Partnership, predecessor-in-interest to Bell. Atlantic Mobile,
bearing Port Authority Lease No.-LBT-543 for premises 'in the Port
Authority Bus 'Terminal..'



(Port Authority Acknowledgment)

STATE OF NEW YORK . )

COUNTY OF NEW YORK }ss.:

	

On the	 day of August, 1999, before me personally came "	 ,
to me known, who, being by me duly sworn, did depose and say that he resides at

that he is the •	 of the Port
Authority of New York and New Jersey, one of the corlsorations described in and which emwtited the
foregoing instrument; that he knows the seal of said corporation; that the seal affuced to said instrument is
such egrpomte seal; that it was so affnced by order of the Commissioners of said corporation; and that he
signed his name thereto by like order.

(notarial seal and stamp)

(Limited Liability Company Acknowledgment)

STATE OF	 )
)ss.:

	

COUNTY OF	 )

	

On the	 day of August, 1909, before me personally came
to me known, who, being by me duly sworn, did depose and say that he resides at

; that he is the	 of
New York Telecom Partners, LLC, the limited liability company described in and which executed the
foregoing instrument; that he knows the seal of said company, that the seal sr=Od to said instrument is such
company's seal; that it was so affixed by order of the Managers of said company; and that he signed his name
thereto by like "order.

(notarial seat and stamp)



SCHEDULE E

AFFIRMATIVE ACTION-E SAL ORRORMITY---MINORITY BUSINESS
ENTERPRISES ---WOMEN-OW_UQ BUSINESS ENTERPRISES RSOUIREMENTS

Part 1. Affirmative Action Guidelines - Equal Employment
Opportunity

I. Asa a matter of policy the Port Authority hereby
requires-the Permittee and the Permittee shall require the
Contractor, as hereinafter defined, to comply with the provisions
set forth hereinafter in this Schedule E and in Sections 7 and 43
of the Telecommunications Network Access Agreement, dated as of
August 26, 1999, (herein called the "Agreement"), by and between
the Port Authority and New York Telecom Partners, LLC (herein and

rin the Agreement called the "Pemittee"). The provisions set
forth in this Part I are similar to the conditions -for bidding on
federal government contract adopted by-the Office of Federal
Contract Compliance and effective May 8, 1978.

The Permittee as well as each bidder,.contractor and
subcontractor of the Permittee and each subcontractor of a
contractor at any tier of construction (herein collectively
referred to as the "Contractor") must .fully comply with the
following conditions set forth herein as to each construction
trade-to be used on the construction work or any portion thereof.
(said -conditions,being herein called "Bid- Conditions") - • The
Permittee hereby commits itself to the ,goals for minority and
fema'.e utilization set forth below and all other requirements,
terms and conditionsof the Bid Conditions. The Permittee shall,
likewise require the Contractor to commit itself to the said
goals for minority and female utilization set forth below and all
other requirements, terms and conditions of the Bid Conditions by
submitting a . 'properly signed bid.

11. The Permittee and the Contractor shall each appoint-an
executive-of its company to assume the responsibility'for the
implementation ' of the requirements, terms and conditions of-the
following Sid Conditions:
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(a) The goals for minority and female participation
expressed in percentage terms for the Contractor's aggregate
workforce in each trade on all construction work are as follows:

41) Minority participation
Minority, except laborers	 30%
Minority, laborers -	 40%;

(2) Female participation

Female, except laborers 	 6.9%
Female, laborers	 6.9%

These goals are applicable to all the Contractor's
construction work performed in and for the System.

The Contractor's specific affirmative action obligations
required herein of minority and female employment and training
must be substantially uniform throughout the length of the
Contract, and in each trade, and the contractor shall make .good
faith.efforts to employ minorities and women evenly on each of -
its projects. The transfer of minority or female employees or
trainees from contractor to contractor or from project to project
for the sole purpose of meeting the Contractor's goals shall be a
violation of the ' Contract. Compliance with the goals will be
measured against the total work hours performed.

(b) The Contractor shall provide written notification to
the Permittee and thePermittee shall provide written
notification to the. Manager of .the Office of, .8usinessi and Job
Opportunity of the Port Authority within ].o working days of award
of any construction subcontract.in excess of $10.,000 ':at any tier
for construction work. The notification shall list the name,
address and telephone . number of the subcontractor;.employer
identification number; estimated starting and completion dates of
the subcontract; . and the-geographical area in which the
Subcontract.is to be performed.

(c) As used in this Schedule E:

(I) 'Employer identification number" means the Federal
Social-Security number used on the Empioyer's Quarterly Federal
Tax Return, T.S. Treasury Department . Form 941:
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(2) "Minority" includes:

.(i) Black (all persons having origins in any of the
Black African racial groups not of Hispanic origin);

(ii) Hispanic (all persons of Mexican, Puerto Rican,
Dominican, Cuban, Central or South American culture or origin,
regardless of race);

(iii)Asian and Pacific Xslander (all persons having
origins in any of the original peoples of the Par East, Southeast
Asia. the Indian Subcontinent, or the Pacific Islands); and

(iv)American'Indian or Alaskan Native (all persons
having origins in any of the original peoples of North America
and maintaining identifiable tribal affiliations through
membership and participation or community identification).

(d) Whenever the Contractor; or any subcontractor at any
tier, subcontracts a portion of the construction work involving
any construction trade, it shall physically include in each
subcontract in excess of $10,000 those.provisions.whic h include
the applicable goals for .minority and female'participation. -

(e) The Contractor shall implement the specific affirmative
action standards provided in subparagraphs (1) through (16) of
Paragraph (h) hereof. The goals-set forth above are expressed as
percentages of the total hours.of employment and training of
minority'and female utilization the Contractor should reasonably
be able to achieve in each construction trade in which it has
employees-in connection with the System. The Contractor is
expected to make substantially uniform progress toward its goals
in each craft during the period specified.

(f) Neither the .provisions of any collective bargaining
agreement, nor the failure by a union with whom the Contractor
has a collective bargaining agreement,-to refer either minorities
or women shall excuse the Contractor's obligations hereunder.

(g) In order for the,nonworking training hours of
apprentices and trainees to be counted in meeting the goals, such-
apprentices and-trainees must be employed by the Contractor-
during the training period, and the Contractor taint have made ,a
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commitment to employ the apprentices and trainees at the
completion of their training subject to the availability of
employment opportunities. Trainees must be trained pursuant to
training programs approved by the V.S. Department of Labor.

(h) The Contractor shall take specific affirmative actions
to ensure equal employment opportunity ('EEO").

The evaluation of the Contractor's compliance with these
provisions shall be based-upon its good faith efforts to achieve
maximum results from its actions-. The Contractor shall document
these efforts fully, and . sha-11 implement . affirmative action steps
at least as-extensive as , the following:

(1) Ensure and maintain a working environment free of
harassment, intimidation, and coercion at all sites, and in all
facilities at which the Contractor's employees are assigned to
work. The Contractor; where possible, will assign two or more
women to each phase of the construction project. The Contractor,
shall.. specifically ensure that all foremen,- superintendents, and
other. supervisory personnel performing work in connection with
the System are aware of and. carry out the Contractor's obligation
to maintain such a working environment,- with specific attention
to minority or female individuals working at the premises.

current list of minority
written notification to
and to community
s unions have employment.
record of the

(3) Maintain a current file-of the names, addresses
and telephone number of each minority and female off-the-street
applicant and:mi inority or female referral from a union, a•.
recruitment • source or community•organization and of what action
was taken with respect to each such individual.- If such
individual was sent to the union hiring hall for refe=ral and was
not referred back to the Contractor by-union or, if referred,. not
employed by 'the Contractor, this shall be documented in the . - file
with'the reason therefor, along with whatever additional actions,
the Contractor may have taken_

(2) Establish and maintain a
and female recruitment sources, provide
minority and female recruitment sources
organizations when the Contractor or its
opportunities avallable, and maintain a
organizations' responses.
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(4) Provide immediate written notification to the
Permittee when the union or unions with which the Contractor has
a collective bargaining agreement has not referred to the
Contractor a minority person or woman sent by the Contractor, or
when the Contractor has other information that the union referral
Process has impeded the Contractor's efforts to meet its
obligations.

(5) Develop on-the-job training opportunities and/or
participate in training programs for the area which expressly
include minorities and women, including upgrading programs and
apprenticeship and training programs relevant to the Contractor's
employment needs, especially those programs funded or approved by.
the Department of Labor. The Contractor shall provide notice of
these programs to the sources compiled under subparagraph (2)
above.

(6) Disseminate the Contractor's EEO Policy by
providing notice of the policy to unions and.training programs
and requesting their cooperation in assisting the Contractor in
meeting its EEO obligations; by including it in-any policy
manual and collective bargaining agreement; by. publicizing it in
the Contractor's newspaper, annual report, etc.; by specific
review of the policy with all management personnel and with-all
minority and female employees at least once a yeary and by- -
posting the Contractor's EEO policy on bulletin boards accessible
to all employees at each location where construction work is
performed.

(7) Review, at least-every six months the Contractor's
EEO policy and affirmative Action obligations hereunder with•all
employees having any responsibility for hiring, assignment,
layoff, termination or other employment decision including
specific review of , these items with on-premises supervisory
Personnel such as . Superintendents; General Foremen,.etc., prior
to the initiation of construction work in connection with the.
System.- A written record shall be.made and maintained
identifying the time 'and place of . 'these meetings, persons,
attending, subject matter discussed,-and disposition. of the
subject matter.

(6) Disseminate the Contractor's EEO policy externally -

by including it in any advertising in the news media,
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specifically including minority and female news media, and
providing written notification to and discussing the Contractor's
EEO policy with other Contractors and Subcontractors with whom
the Contractor does or anticipates doing business.

(9) Direct its recruitment efforts, both oral and
written, to minority, female and community organizations, to
schools with minority and female students and to minority and
female recruitment and training organizations and to State-
certified minority referral agencies serving the Contractors
recruitment area and employment needs. Not later than one month
prior to the date for the acceptance of.applications for
apprenticeship or other training .by-any recruitment'•-source, the
Contractor shall send written notification to organizations such
as the above, describing the openings, screening procedures, and
tests-to be used in the selection process.

(10) . -Encourage present
to recruit other minority persons
reasonable, provide after school,
to minority and female youth both
a Contractor s workforce.

L	 (11) . Tests and other s,
comply with 41 6AM Part 60-3.

minority and female employees
and women and, where
summer and vacation. employment
on the premises and in.areas of

Blection requirements shall

(12)Conduct, at least every six months, an inventory
and evaluation at least of all minority and female personnel for
promotional opportunities axid encourage these employees to seek
or to prepare for, through appropriate training, etc., such
Opportunities.

(13) Ensure that' seniority pract ice
s
, 'Job

classifications, work. assignments and other personnel practices,
do not have a discriminatory effect'by continually monitoring all
personnel and employment related activities to ensure that-the
EEO policy and - the Contractor's obligations hereunder are being
carried out.

{143 Ensure that all facilities. and company activities
are nonsegregated except that separate or single-user toilet and.
necessary changing facilities shall be provided to . assure privacy
between the sexes.
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(15) Document and maintain a record of all
solicitations of offers for subcontracts from minority and female
construction contractors and suppliers, including circulation of
solicitations to minority and female contractor associations and
other business associations.

(16) Conduct . a review, at least every six months, of
all supervisors' adherence to and performance under the
Contractors , EEO policies and affirmative action obligations.

(i) Contractors are encouraged to participate in voluntary
associations which assist in fulfilling one or more of•their
affirmative action obligations (subparagraphs (1)-(16) of
Paragraph (h) above). The efforts of a contractor association,
joint.contractor.-union, contractor-community, or other similar
group of which the Contractor is a member and participant, may be
asserted as fulfilling any one or more of its obligations under
Paragraph (h) hereof provided that: the Contractor actively
participates in the group, makes good faith efforts to assure
that the group has a positive impact on-the.employment of
minorities and women in the industry, ensures-that the concrete
benefits of the program are reflected in the Contractor's
minority and female workforce participation, makes good-faith .

-efforts to meet-its individual goals and timetables, and can
provide access to documentation which demonstrates the
,effectiveness of actions taken on behalf of the Contractor. The
obligation to comply, however, is the Contractor o s and failure of
such a group to fulfill an.obligation shall not •be a defense for
the Contractors non- compliance.

' (j) -A single goal for minorities and a separate single goal
for women have been established. The Contractor, however, is
required to provide equal opportunity and to take affirmative
action for all minority-groups,.both male and female, and all
women, both minority and non-minority. Consequently, the

Contractor may be.in violation hereof if a particular group is
employed in a substantially disparate manner (for example, even
though the Contractor has achieved its goals for women generally,
the Contractor may be in violation hereof if a specific minority
group of women is underutilized).

(k) The Contractor shall not use the goals and timetables
or affirmative action-standards to discriminate against any
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person because of race, color, religion, sex or national origin.

(1) The Contractor shall not enter into any subcontract
with any person or firm debarred from {government contracts
pursuant to Executive Order 11246.

(m) The Contractor shall carry out such sanctions and
penalties for violation of this clause including suspension,
termination and cancellation of existing subcontracts as may be
imposed or ordered by the Permittee. Any Contractor who fails to
carry out such sanctions and penalties shall be in violation
hereof.

(n) The Contractor, in-fulfilling its obligations hereunder
shall implement specific-affirmative actions steps, at least as
extensive ae'those standards prescribed in paragraph •(h) hereof
so as to achieve maximum results from its efforts to ensure equal
employment opportunity. If the Contractor fails to comply with
the requirements of these provisions, the Permittee shall proceed
accordingly.

(o) The Contractor shall designate a responsible official
to monitor all employment related activity to ensure that the
company EEO policy is being carried out, to submit reports
relating to the provisions hereof-as may be required and to keep
records. Records shall at least include for - each employee the
name, address, telephone numbers, construction trade,. union
affiliation if any, employee identification number when assigned,
social security number, race, sex, status (e.g. mechanical
apprentice, trainee, helper, or laborer), &tee of changes, in
status, hours worked per week in the indicated trade, rate of
pay, and location at which the work is performed. .Records shall
be'maintained -in an easily understandable and retrievable form;
however, to the degree that.existing records satisfy this
requirement, contractors shall not be required to maintain
separate records.

(p) Nothing herein-provided shall be construed as a
limitation,upon the application of any laws which establish
different standards of compliance or upon the application of
requirements for the hiring . of local or other-area residents

those under the Public Works Employment Act Of 1977 and
the Community Development Block Grant Program).
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(q) Without limiting any other obligation, term or
Provision under the Permit, the Contractor shall cooperate with
all federal, state or local agencies established for the purpose
Of implementing affirmative action compliance programs and shall
comply with all procedures and guidelines established or which
may be established by the Port Authority.

PARTII .. MINORITY BUSINESS ENTERPRI&ES/WOMEN-gMD
BUSINESS ENTE^P^^$ES	 ,

As a matter of policy the Port Authority requires-the
Permittee and the Permittee shall itself and shall require the
general contractor or other construction supervisor and each of
the.^Permittee's contractors to use every good faith effort to
provide for meaningful participation by Minority Business
Enterprises (MBEs) and-Women-owned Business Enterprises (WBEs) in.
the construction work pursuant to the provisions of this Schedule
E. For purposes hereof, RMinority Business Enterprise" "(MBE)"
shall mean any business enterprise which is at least fifty-one
percentum owned by, or in the case of a publicly owned business,
at least fifty-one percentum of the stock of which is owned by
citizens or permanent resident aliens who are minorities and such
ownership is real, substantial and continuing. For the purposes
hereof, "Women-owned Business Enterprise" "(WBE)" shall mean any
business enterprise which is at least fifty-one percentum owned
by, or in - the case of a publicly 'owned . business, at least fifty-
one percentum of the stock of which is owned by women and such
ownership is real, substantial and continuing. A minority shall
be as defined in paragraph 11(c) of Part I of this Schedule E.
"Meaningful participation" shall mean that at least seventeen
percent (17%) of the total dollar value of the construction
cont=racts (including subcontracts) covering the construction work
are-for the participation of Minority Business Enterprises and
Women-owned Business Enterprises, of which at least twelve
percent (12t) are for the participation of Minority Business
Enterprises. Good faith efforts to'include meaningful
participation by MBEs and WBEs shall include at least the
following: "x

(a) Dividing the work to be subcontracted into smaller
portioiis where feasible.

(b) Actively and affirmatively soliciting bids for
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subcontracts from MBEs and WBEs, including circulation of
solicitations to minority and female contractor associations.
The Contractor shall maintain records detailing the efforts made
to provide for meaningful MEE and WBE participation in the work,
including the names and addresses of all MBEs and WBEs contacted
and, if any such MBE or WBE is not selected as a joint venturer
or subcontractor, the reason for such decision.

(c) Making plane and specifications for prospective
construction work available to MBEs and WBEP in sufficient time
for review.

(d) -.Utilizing the list of eligible MBPs-and WBEs maintained
by the Port Authority or seeking minorities and women from other
sources for the purpose of soliciting bids for subcontractors.

(e) Encouraging the formation of joint ventures,.
Partnerships or other similar arrangements among subcontractors,
where appropriate, to insure-that the permittee and Contractor
will meet their obligations hereunder.

(f) Insuring that provision is made to provide progress
payments to MBEs and WBEs on a timely basis.

.(g) Not requiring bonds from and/or providing bonds and
insurance for MHEs and WBEs, where appropriate.

Certification-of MBEs and WBEs hereunder shall be made by
the Office of * Business and Job Opportunity of the Port Authority.
If the Contractor wishes to %.utilize a - firm not already certified
by the Port Authority, it shall submit to the ' Port-Authority a
written request for a determination that the .proposed firm is
eligible for certification. This shall be done by completing and
forwarding such form as may be then required by the Port
Authority. All such requests shall be in writing addressed to
the Office of-Business and Job Opportunity, the Port Authority of
New York and New-Jersey, one World Trade Center, 63 East, New
YCWC, New York 10048 or such other address as the Port.Authority
may •specify • by notice to the Permittee. Certification shall'be
effective only if made-in writing by the' pirector in charge of
the Office of Business and Job opportunity of the Port -Authority.
The determination of the Port Authority shall be final and
binding.
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The Port Authority has compiled a list of the firms that the
Port Authority has determined satisfy the criteria for MBE and
WBE certification. This list may be supplemented and revised
from time to time by the Port Authority. Such list. shall be made
available to the Contractor upon request. The Port Authority
makes no representation as the financial responsibility of such,
firms, their technical competence to perform, or any other
performance-related qualifications.

Only MHE • s and WBE`s certified by the Port Authority will
count toward the MEE and WBE goals.

Tlease note that only sixty percent (60k) of expenditures to
MBE=or WBE suppliers will count towards meeting the MBE and WBE
goals. However, expenditures to MBE or .WBE manufacturers (i.e.
suppliers that produce goods from raw materials or substantially
alter them before resale) are counted dollar for dollar.
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STATE OF NEW YORK )
Ss.

COUNTY OF NEW YORK )

On the 	 day of Alt"'^'	 , 1999 before me
personally came	 1jSvvkA,,L— to me known, who, being
by me dilly sworn, di 	 sc ana say that he resides in

that he is the C 	T	 t7^^t.^{r'
of The Port Authority of New York and New Jersey, one of the
corporations described in and which executed the foregoing
instrument; that he knows the seal of said corporation; that the
seal affixed to said instrument is such corporate seal.; that it
was so affixed by order of the Board of Commissioners of said
corporation; and that he signed his name thereto by like order.

(notarial seal and stamp)
No" F0!1% Rfi,S^KCj;, Ydfk

F0!1%
.4 3.  31 1i,.^? : ^" ;

Qualdf'e: ir. Ney. -1 " ';Wnty
Commission Expiree 0130/40M.. 2..000

STATE ' OF WSW Y012 K )

) ss .
COUNTY OF MCw1 -/bR1< )

On the 2-6K day of AuGVsr	 , 3.999, before me
Personally came Rte4 lR.D DI'GG.Rayimo	 to me known, who, being
duly sworn. did depose and eay. that he resides at

rhat
.
 he a.s

.
 the IPRMIDC-- r^xT 	 of New York Telecom Partners, LLC,

a Delaware limited liability company, the limited liability
company described in and which executed the foregoing instrument;
that he executed the same for and on behalf of said limited
liability company; and that he is duly authorized and empowered
to do so.

(notarial seal and btamp)
MU= It a wlo

W01W Publle, State of NOW Yom
No. 31 -d£ O :9,

Oualifled In New York County
Commisslon Expires 01301,e	 3.000


